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CHAPTER  I. 
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Or  THB  RBDBB89  OP  PbXTATK  WroNOS, 

BY  THB  MBBB  ACT  OP  THB  PaBTIBS  2  tO  16 

1.  Wrongs  are  the  pmation  of  right; 

and  are,  I.  Private.    II.  Public  2 

2.  Private  wrongs,  or  ciWl  injuries,  aro 
an  infringement,  or  privation,  of  the 
civil  rights  of  indtviauals,  considered 

as  individuals  2 

3.  The  redress  of  civil  injuries  is  one 

Iirincipal  object  of  the  laws  of  Eng- 
and  3 

4.  This  redress  is  eiFected,  I.  By  the 
mere  act  o(  the  parties.  II.  By  the 
mere  operation  of  law.  III.  By  both 
together,  or  suit  in  courts  3 

5.  Itedress  by  the  mere  act  of  the  par- 
ties,  is  that  which  arises,  I.  From  the 
sole  art  of  the  party  injured.  II.  From 

the  joint  act  ot  alfthe  parties  3 

6.  Of  the  first  sort  are,  I.  Defence  of 
one*8  self,  or  relations.  U.  Recaption 
of  goods.  III.  Entry  on  lands  and 
tenements.  IV.  Abatement  of  nuisan- 
ces, v.  Distress — for  rent,  for  suit  or 
service,  for  amercements,  for  damage, 
or  for  divers  statutable  penalties — 
made  of  such  things  only  as  are  legal- 
ly  distreinable ;  and  taken  and  dis- 
posed of  according  to  the  due  coarse 

of  law.    YI.  Seising  of  heriots,  dec.   3-15 

7.  Of  the  second  sort  are,   I.  Accord. 

II.  Arbitration  IS,  16 

CHAPTER  II. 

Or  Rbdbbss  bt  thb  hbbb  opbbation 
OP  Law  18  to  21 

1.  Redress  effected  by  the  mere  opera- 
tion of  law,  is,  I.  In  case  of  retainer; 
where  a  creditor  is  executor  or  ad- 
ministrator, and  is  thereupon  allowed 
to  retain  bis  own  debt  II.  In  the 
case  of  remitter ;  where  one,  who  has 
a  good  title  to  lands,  &c.,  comes  into 
possession  by  a  bad  one,  and  is  there- 
upon remittee  to  his  ancient  good  title, 
which  protects  his  ill-acquired  posses- 
sion 18-21 

CHAPTER  m. 

Op  Coubts  in  obitbbal  22  to  2S 

1.  Redress  that  is  effected  bjr  the  act 
both  of  law  and  of  the  parties,  is  by 

suit  or  action  in  the  courts  of  justice       22 

2.  Herein  may  be  considered,  I.  The 
courts  themselves.  11.  The  cogni- 
zance of  wrongs,  or  injuries,  therein. 
And  of  courts,  I.  Their  nature  and 
incidents.    II.  Their  several  species       23 

3.  A  Courtis  a  place  wherein  justice  is 

1'odiciallTadmmistered,  by  officers  de- 
egated  by  the  crown :  being  a  oouzt 
eiuer  of  record,  or  not  of  record         23-24 


4.  Incident  to  all  courts  are,  a  plaintiff, 
defendant,  and  judge:  and  with  as. 
there  are  also  usually  attorneys ;  and 
advocates  or  counsel,  vis.  eiOier  bar- 
ristere,  or  seijeants  at  law 

CHAPTER  IV. 


Pag« 


25 


Op  thb  Poblic  Coubts  op  Cohhoit 
Law  and  Equity  30  to  60 

1.  Courts  of  justice,  with  regard  to 
their  several  species,  are,  I.  Of  a  pub- 
lic or  general  jurisdiction  througnout 
the  realm.  II.  Of  a  private  or  special 
jurisdiction  30 

2.  Public  courts  of  justice  are,  I.  The 
courts  of  common  law  and  equity.  IL 
The  ecclesiastical  courts.  III.  The 
military  courts.  IV.  The  maritime 
courts  30 

3.  The  general  and  public  courts  of 
common  law  and  wuity  are,  I.  The 
court  of  piepoudreJm,L  The  court-lia- 
ron.  III.  The  hundi#  court.  IV.  The 
county  court  V.  TMa  court  of  Com- 
mon Fleas.  VI.  The  ooort  of  King's 
Bench.  VII.  The  court  oC  Exchequer. 
VIII.  The  court  of  Chancery.  (Wliich 
two  last  are  courts  of  equity  as  well 
as  law^.    IX.  The  courts  of  Exche- 

?uer-CDamber.  X.  The  house  of 
^eers.  To  which  may  be  added,  as 
auxiliaries,  XI.  The  courts  of  Assise 
Kod  NinPriiu  32-60 

CHAPTER  V. 

Of  Coubts  Ecc&bsiastical,  Mili^ 
taby,  and  Mabitimb  62-68 

1.  Ecclesiastical  courts,  (which  were 
separated  from  the  temporal  by  Wil- 
liam the  Conqueror),  or  courts  Chris- 
tian, are,  L  The  court  of  the  Arch- 
deacon. II.  The  court  of  the  Bishop's 
Consistory.  III.  The  court  of  Arches. 
IV.  The  court  of  Peculiars.  V.  The 
Prerogative  court  VI.  The  court  of 
Delegates.  VII.  The  court  of  Re- 
view 62-68 

2.  The  only  permanent  military  court  is 
that  of  chivalry;  the  courts  martial 
annually  established  by  act  of  Parlia- 
ment, being  only  temporeiy  67 

3.  Maritime  courts  are,  I.  The  court  of 
Admiralty  and  Vice-Admirelty.  II. 
The  court  of  Delegates.  III.  The 
lords  of  the  Privy  Council,  and  others 
authorised  by  the  king's  commission, 

for  appeals  in  prise-caoses  68 

CHAPTER  VI. 

Op  Coubts  op  a  Spboial  Jubisoic- 
tion  71  to  85 

1.  Courts  of  a  special  or  private  juris- 
diction are,  I.  The  forest  courts ;  in 
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clading  the  eoarta  of  attachments,  re- 
card,  sweinmote,  and  justice-seat.  II. 
The  coart  of  Commissioners  of  Sew- 
era.  III.  The  court  of  policies  of  as- 
surance. IV.  The  court  of  the  Mar- 
shalsea  and  the  Palace  Court.  V. 
The  courts  of  the  principality  of 
Wales.  VI.  The  court  of  the  duchv- 
chamber  of  Lancaster. '  VII.  The 
courts  of  the  counties  palatine,  and 
ether  royal  franchises.  VIII.  The 
stannary  courts.  IX.  The  courts  of 
London,  and  other  concretions: — ^to 
which  may  be  referred  the  courts  of 
requests,  or  courts  of  conscience; 
ana  the  modem  reflations  of  certain 
courts  baron  and  county  courts.  X. 
The  courts  of  the  two  Uniyersities    71-85 

CHAPTER  Vn. 

Or     THK     COOKIZANOK     Of'  PrITATK 

Waongs  85  to  114 

1.  All  private  wrongs  or  civil  injuries 
are  cognizable  either  in  the  courts 
ecclesiastical,  military,  maritime,  or 
those  of  common  law  86 

2.  Injuries  cognizable  in  the  ecclesias- 
tical courts  are,  I.  Pecuniary.  II. 
Matrimonial    IIL  Testamentary         87-8 

3.  Pecuniary  injuries,  here  cognizable, 
are,  I.  Subtraction  of  tithes.  For 
which  the  remedy  is  by  suit  to  compel 
their  pajment,  or  an  equivalent ;  and 
also  their  double  value.  II.  Non-pay- 
ment of  ecclesiastical  dues.  Reme-  ^ 
dy :  bj  suit  for  payment.  IIL  Spo- 
liation. Remedy :  by  suit  for  restitu- 
tion.    IV.  Dilapidations.     Remedy: 

By  suit  for  damages.  V.  Non-repair 
of  the  church,  &c. ;  and  non-payment 
of  church-rates.  Remedy :  by  suit  to 
compel  them  88-02 

4.  Matrimonial  injuries  are,  I.  Jactita- 
tion of  marriage.  Remedy:  by  suit 
for  perpetual  silence.  II.  Subtrac- 
tion of  conjugal  rights.  Remedy :  by 
suit  for  restitution.  III.  Inability  for 
the  marriage  state.  ^Remedy :  by  suit 
for  divorce.  IV.  Refusal  of  decent 
maintenance  to  the  wife.    Remedy : 

by  suit  for  alimony  92-05 

5.  Testamentary  injuries  are,  I.  Disput- 
ing the  validity  of  wills.  Rem^y: 
by  suit  to  establish  them.  II.  Ob- 
stroeting  of  administrations.    Reme- 

Sr :  by  suit   for  the  granting  them. 
I.  Subtraction  of  legacies.    Reme- 
dy :  by  suit  for  the  payment  95-08 

6.  The  Gourae  of  proceeding  herein  is 
much  conformed  to  the  civil  and  canon 
law :  but  their  only  compulsive  pro- 
cess is  that  of  excommunication; 
which  is  enforced  by  the  temporal  writ 
of  significant  or  d$  excommunicato 
capiendo  98-103 

7.  Cfivil  injuries,  cognizable  in  the  court 
military,  or  court  of  chivalry,  are,  I. 
Injuries  in  point  of  honour.  Remedv : 
In  suit  for  honourable  amends.  II. 
£ncioachments  in  coat-armour,  &c. 


Page 
Remedy ;  by  suit   to  remove   them. 
The  proceedings  are  in  a  summary 
method  103-106 

8.  Civil  injuries  cognizable  in  the  courts 
maritime,  are  injuries,  in  their  nature 
of  common  law  cognizance,  but  aris- 
ing wholly  upon  the  sea,  and  not 
within  the  precincts  of  any  county. 
The  proceemngs  are  herein  also  much 
conformed  to  the  civil  law  106-100 

9.  All  other  injuries  are  cognizable  only 
in  the  courts  of  common  law :  of 
which  in  the  remainder  of  this  book  10^-1  H 

10.  Two  of  them  are,  however,  oom- 
missible  by  these,  and  other,  inferior 
courts  ;  viz.  I.  Refusal,  or  neglect,  of 
justice.  Remedies :  by  writ  of  fro- 
cedendo,  or  mandamus.  II.  Encroach- 
ment of  jurisdiction.  Remedy :  by  writ 

of  prohibition  10&-114 

CHAPTER  Vm. 
Or  Wbongs,  and  tbbis  Remxdibs, 

SBSPKOTINO  THB    RlOHTS  OF  PSR- 

80NS  lis  to  143 

1.  In  treating  of  the  cognizance  of  in- 
juries by  the  courts  of  common  law, 
may  be  considered,  I.  The  injuries 
themselves,  and  their  respective  reme- 
dies. IL  The  pursuits  of  those  reme- 
dies in  the  several  courts  115 
2«  Injuries  between  subject  and  subject, 
cognizable  by  the  courts  of  common 
law,  are  in  general  remedied  by  put- 
ting the  i>arty  injured  into  possession 
of  that  right  whereof  he  is  unjustly 
deprived  115 

3.  This  is  effected,  I.  By  delivery  of 
the  thingdetained  to  the  rightful  own- 
er. II.  Where  that  remedy  is  either 
'impossible  or  inadequate,  b]f  giving  the 
party  injured  a  satisfaction  in  damages    116 

4.  The  instruments  by  which  these  re- 
medies may  be  obtained,  are  suits  or 
actions ;  which  are  defined  to  be  the 
legal  demand  of  one's  right:  add 
these  are,  I.  PersonaL  IL  Real.  III. 
Mixed  llG-118 

5.  Injuries  (whereof  some  are  with, 
others  without,  force)  are,  I.  Injuries 
to  the  rights  of  persons.  II.  Injuries 
to  the  nghts  of  property.  And  the 
former  are,  I.  Injuries  to  the  absolute. 
II.  Injuries  to  ue  relative,  rights  of 
persons  118-119 

6.  The  absolute  rights  of  individuals 
are,  I.  Personal  security.  II.  Pei^ 
sonal  liberty.    III.  Private  property. 

.  (See  Book  I.  Ch.  I).    To  which  the 
injuries  must  be  correspondent  119 

7.  Injuries  to  personal  security  are,  I. 
Against  a  roan's  life.  II.  Against 
his  limbs.  III.  Against  his  body. 
IV.  Against  his  health.  V.  Against 
his  reputation. — ^The  first  must  be  re- 
ferred to  the  next  book  1 19 

8.  Injuries  to  the  limbs  and  body  are,  L 
Threats.  II.  Assault.  III.  Battery. 
IV.  Wounding.  V.  Mayhem.  Re- 
medy :  bv  action  of  trespass  «t  et  or- 
mis,  for  damages  120 
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9.  Injuries  to  healthi  by  any  anwhole- 
some  practices,  are  remedied  by  a 
special  action  of  trespass  on  the  case, 

for  damages  121 

10.  Injuries  to  reputation  are,  I.  Slan- 
derous and  malicious  words.  Reme- 
dy :  by  action  on  the  case,  for  da- 
mages. 11.  Libels.  Remedy:  the 
.name.  III.  Malicious  prosecutions. 
Remedy  :  by  action  of  conspiracy,  or 

on  the  case,  for  damages  123 

11.  The  sole  injury  to  personal  liberty 
is  false  imprisonment.  Remedies :  I. 
By  writ  of,  Ist,  mainprize ;  2ndly, 
odio  et  €Uia  ;  3rdly,  hxmdne  repiegiando; 
4tbly,  habeas  corpus ;  to  remote  the 
wrong.  II.  By  action  of  trespass ;  to 
recover  damages  127-138 

12.  For  injuries  to  private  property,  see 
the  next  chapter. 

13.  Injuries  to  relative  rights  affect,  I. 
Husbands.  II.  Parents.  III.  Guar- 
dians.    IV.  Masters  138 

14.  Injuries  to  an  husband  are,  I.  Ab- 
duction, or  taking  away  his  wife. 
Remedy:  by  action  of  trespass  de 
uxore  rapta  et  abduetaf  to  recover  pos- 
session of  his  wife,  and  damages.  II. 
Criminal  conversation  with  her.  Re- 
medy: by  action  on  the  case,  for 
damages.  III.  Beating  her.  Reme- 
dy: by  action  on  the  case,  per  quod 
consortivm  amisitf  for  damages  139 

15.  The  only  injury  to  a  parent  or  guar- 
dian, is  the  abduction  ot  their  children, 
or  wards.  Remedy  :  by  action  of  tres- 
pass, de  jUiiSf  vel  cuttodiiSf  raptu  vel 
abductie ;  to  recover  possession  of 
thena,  and  damages  *  140-1 

16.  Injuries  to  a  master  are,  I.  Retain- 
ing his  servants.    Remedy :  by  action       . 
on  the  case,  for  damages.    II.  Beat- 
ing  them.    Remedy :  by   action   on 

the  case,  per  quad  servitium  amitit ; 

for  damages  141-143 

CHAPTER  IX. 

Of  Injuries  to  Personal  Property 

1.  Injuries  to  the  rights  of  property,  are 
either  to  those  of  personal,  or  real, 
property  144 

2.  Personal  property  is  either  in  posses- 
sion, or  in  action  144 

3.  Injuries  to  personal  property  in  pos- 
session are,  I.  By  dispossession.  II. 
By  damage,  while  the  owner  remains 
in  possession 

4.  Dispossession  may  be  effected,  I.  By 
an  unlawful  taking.  II.  By  an  un- 
lawful detaininff  144 

5.  For  the  unlawful  taking  of  goods  and 
chattels  personal,  tlie  remedy  is,  I. 
Actual  restitution ;  which  (in  case  of 
a  wrongful  distress)  is  obtained  by 
action  of  replevin.  II.  Satisfaction  in 
damages :  Ist,  in  case  of  reedou*^  by 
action  of  reacoust  pound-breach,  or  on 
the  case ;  2ndly,  in  case  of  other 
unlawful  takings,  by  action  of  tres- 
pass, or  trover  145-151 

6.  For  the  unlawful  detaining  of  goods 
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lawfully  taking,  the  remedy  is  also,  L 
Actual  restitution ;  \xy  action  of  reple- 
vin, or  detinue.  IL  Satisfaction  in 
damages ;  by  action  on  the  case,  for 
trover  and  conversion  151 

7.  For  damage  to  personal  property, 
while  in  the  owner's  possession,  the 
remedy  is  in  damages,  by  action  of 
trespass  vi  et  aryus^  m  case  the  act  be 
Immediately  injivious,  or  by  action  of 
trespass  on  the  case,  to  redress  conse- 

,  quential  damage  153 

8.  Injuries  to  personal  property,  in  ac- 
tion, arise  bv  breach  of  contracts,  I. 
Express.    II.  Implied  '  153 

0.  Breaches  of  express  contracts  are,  I. 
By  non-payment  of  debts.     Remedy  : 
Ist.  specific  payment ;  recoverable  by 
action  of  debt.  2dly.  Damages  for  non- 
payment ;  recoverable  by  action  on  the  j  '  k 
case.    II.  By  non-performance  of  co-           /     \j 
venants.   Remedy  :  by  action  of  cove-       ^j[  K,^. 
nant,  1st,  to  recover  damages,  in  cove 
nants  personal ;  2dly,  to  compel  per- 
formance in  covenants  real.    III.  By 
non-performance  of  promises,  or  as- 
sumpsit*.   Remedy :  by  action  on  the 
case,  for  damages                             154-158 

10.  Implied  contracts  are  such  as  arise, 
I.  From  the  nature,  and  constitution  of 
government.  II.  From  reason  and  the 
construction  of  law  158 

11.  Breaches  of  contracts  implied  in  the 
nature  of  government,  are  by  the  non- 
payment of  money  which  the  laws 
have  directed  to  be  paid.    Remedy : 

*by  action  of  debt;  (which,  in  such 
cases,  is  frequently  a  popular,  fte- 
quently  a  qui  tarn  action)  to  compel 
the  specific  pajrment;  or  sometimea. 
by  action  on  the  case,  for  damages  158-161 

12.  Breaches  of  contracts  implied  in  rea- 
son and  construction  of  law,  are  by  the 
non-performance  of  legal  presumptive 
assumpsits :  for  which  the  remedy  is 
in  damages ;  by  an  action  on  the  dase, 
on  the  implied  assumpsits,  L  Of  a 
ouaTitum  meruit.  II.  0(  n,  quantum  va- 
tebat.  III.  Of  money  expended  for  an- 
other. IV,  Of  receiving  money  to  an- 
other's use.  V.  Of  an  insimul  compu- 
tassentt  on  an  account  stated ;  (the  re- 
medy on  an  account  unstated  being  by 
action  of  account).  VI.  Of  perforirn- 
in^  one's  duty,  in  any  employment, 
with  integrity,  diligence,  ana  skill. 
In  some  of  which  cases  an  action  of 
deceit  (or  on  the  case,  in  nature  of  de- 
ceit) will  lie  161-166 

CHAPTER  X. 

Of  Injories  to  Real  Property; 
and  first  of  dispossession,  or 
Ouster,  of  the  Freehold       167  to  197 

1.  Injuries  affecting  real  property  are,  I. 
Ouster.  II.  Trespass.  III.  Nuisance. 
IV.  Waste.  V.  Subtraction.  VI.  Dis- 
turbance  167 

2.  Ouster  is  the  amotion  of  possession ; 
and  is,  I.  From  freeholds.  II.  From 
chatteb  real  167 
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3L  Oatfter  from  frecbolcU  is  affected  br, 
I.    Abatement.     11.    Intrusion.     lu. 
Disseisin.     IV.  Discontinuance.    Y. 
Deforcement  167 

4.  Abatement  is  the  entry  of  a  stranger, 
after  the  death  of  the  ancestor,  before 

the  heir  167 

5.  Intrusion  is  the  entry  of  a  stranger, 
after  a  particular  estate  of  freehold  is 
determined,  before  him  in  remainder 

or  reyersion  169 

6.  Disseisin  is  a  wronfful  putting  out  of 
him  that  is  seized  of  the  freehold  169 

7.  Discontinuance  is  where  tenant  in 
tail,  or  the  husband  of  tenant  in  fee, 
makes  a  larger  estate  of  the  land  than 

the  law  allowoth  171 

8.  Deforcement  is  any  other  detainer  of 
the  freehold  from  him  who  hath  the 
property,  but  who  nerer  had  the  pos- 
session 172 

9.  The  universal  remedy  for  all  these  is 
restitution  or  delivery  of  possession, 
and,  sometimes,  damages  for  the  de- 
tcntion.  This  is  effected,  I.  By  mere 
entry.    11.  By  action  possessory.    III. 

By  writ  of  right  174 

10.  Mere  entry  on  lauds,  by  him  who 
hath  the  apparent  right  of  possession, 
wUi  (if  peaceable)  devest  the  mere 
possession  of  a  wrong-doer.  But  for- 
cible entries  are  remedied  by  imme- 
diate restitution,  to  be  given  by  a  jus- 

^  tice  of  the  peace  175-179 

11.  Where  the  wrong-doer  hath  not  only 
mere  possession,  but  also  an  apparent 
right  of  possession ;  this  may  be  de- 
vested by  him  who  hath  the  actual  right 
of  possession,  b;  means  of  the  posses- 
sory actions  of  writ  of  entry,  or  assise    179 

12.  A  writ  of  entry  is  a  real  action,  which 
disproves  the  title  of  the  tenant,  by 
shewing  the  unlawful  means  under 
which  he  gained  or  continues  posses- 
sion. And  it  may  be  brought,  either 
against  the  wrong-doer  himself;  or  in 
the  degrees,  called  the  pn^  the  prrand 

cia,  and  the  poMt  180 

13.  An  assise  is  a  real  action,  which 
proves  the  title  of  the  demandant,  by 
shewing  his  own,  or  his  ancestor's 
possession.  And  it  may  be  brought 
either  to  remedy  abatements ;  viz.  the 
assise  of  mort  cT  ancettor^  <^. ;  or  to 
remedy  recent  disseisins  ;  viz.  the  as- 
sise of  novel  disBeisin  ]  84-190 

14.  Where  the  wrong-doer  hath  gained 
the  actual  right  of  possession,  he  who 
hath  the  right  of  property  can  only  be 
remedied  by  a  writ  of  right,  or  some 
writ  of  a  similar  nature.  As,  I.  Where 
such  right  of  possession  is  gained  by 
the  discontinuance  of  tenant  in  tail. 
Remedy,  for  the  right  of  property  :  by 
writ  oiformedon,  II.  Where  gained 
by  recovery  in  a  possessory  action, 
bad  against  tenants  of  particular  es- 
tates by  their  own  default.  Remedy  : 
by_  writ  of  quod  ei  deforctat.  III.  Where 
gained  by  recovery  in  a  possessory  ac- 
tion, had  upon  the  merits.    IV.  Where 
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Sined  by  the  statute  of  limitations. — 
emedy,  in  both  cases :  by  a  mere 
writ  of  right,  the  highest  writ  in  the 
law  190-197 

CHAPTER  XL 

Or  DisposssssioN,  or  OanxB,  op 
Chattels  Real  198  to  207 

1.  Ouster  from  chattels  real  is,  T.  From 
estates  by  statute  and  tUgit.   II.  From 

an  estate  for  years  193 

2.  Ouster,  from  estates  by  statute  or  tie- 
ritt  is  effected  by  a  kind  of  disseisin. 
Remedy  :  restitution,  and  damages ; 

by  assise  o(  novel  duseisin  196 

3.  Ouster  from  an  estate  for  years,  is  ef- 
fected by  a  like  disseisin  or  ejectment. 
Remedy :  restitution  and  damages ;  I. 
By  writ  of  ejectioru  Jtrtrus.  II.  By 
writ  of  quare  ejecit  vnfra  terminum  }  99 

4.  A  writ  of  ejectione  firma,  or  action  of 
trespass  in  ejectment,  lieth  where 
lands,  &c.,  are  let  for  a  term  of  years, 
and  the  lessee  is  ousted  or  ejected 
from  his  term ;  in  which  case  he  shall 
recover  possession  of  his  term,  and 
damages  199 

5.  This  18  now  the  usual  method  of  try- 
ing titles  to  land,  instead  of  an  action 
real :  viz.  by,  I.  The  daimarft's  mak- 
ing an  actual  (or  supposed)  lease  upon 
the  land  to  the  plaintiff.  II.  The 
plaintiff^s  actual  (or  supposed)  entry 
thereupon.  Ill-  His  actual  (or  sup- 
posed) ouster  and  eiectment  by  the  de- 
fendant. For  whicn  injury  this  action 
is  brought,  either  against  the  tenant, 
or  (more  usually)  against  some  casual 
or  fictitious  ejector;  in  whose  stead 
the  tenant  mav  be  admitted  defendant, 
on  condition  that  the  lease,  entry,  and 
ouster  be  confessed,  and  that  nothing 
else  be  disputed  but  the  merits  of  the 
title  claimed  by  the  lessor  of  the  plain- 
tiff 200-206 

6.  A  writ  of  <iuare  ejeeit  infra  terminum 
is  an  action  of  a  similar  nature  ;  only 
not  brought  against  the  wrong-doer  or 
ejector  himself,  but  such  as  are  in  pos- 
session under  his  title  207 

CHAPTER  XII. 

Op  Trespass  208to2i5 

1.  Trespass  is  an  entry  upon,  and  da- 
mage done  to,  another's  lands,  by  one's 
self,  or  one's  cattle  ;  without  any  law- 
ful authority,  or  cause  of  justification : 
which  is  called  a  breach  of  his  close. 
Remedy  :  damages ;  by  action  of  tres- 
pass quare  clauswn /regit :  besides  that 
of  distress  damage  feasant.  Bht,  un- 
less the  title  to  the  land  come  chiefly 
in  question,  or  the  trespass  was  wilful 
or  malicious,  the  plaintiff  (if  the  dama- 
ges be  under  forty  shillings)  shall  re 
cover  no  more  costs  than  damages  208-215 

CHAPTER  XIII. 

Op  Nuisance  216 to  219 

1.  Nuisance,  or  annoyance,  is  any  thing 
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that  woii^eth  damase,  or  incon^eni- 
ence:  and  it  ia  either  a  public  and 
common  nuisance,  of  which  in  the  next 
book ;  or,  a  private  nuisance,  which  ii 
any  thins  done  to  the  hurt  or  annoy- 
ance of,  L  The  corporeal,  II.  The  in- 
corporeal,  hereditaments  of  another  210 

2.  The  remedies  for  a  private  nuisance 

i besides  that  of  abatement),  are,  L 
)amajses ;  by  aotion  on  the  cave 
(which  also  Uea  for  special  prejudice 
by  a  public  nuisance).  II.  Kemoral 
thereof,  and  damages ;  by  assise  of 
nuisance.  III.  Like  removal,  and  da- 
mages ;  by  writ  of  gvod  ptrmittat  pros- 
temar*  ^19 

CHAPTER  XIV. 

Of  Waste  223  to  229 

1.  Waste  is  a  spoil  and  destruction  in 
lands  and  tenements,  to  the  injury  of 
him  who  hath,  I.  An  immediate  inte- 
rest (as,  by  right  of  common)  in  the 
lands.  II.  The  remainder  or  rever^ 
sion  of  the  inheritance  223 

2.  The  remedies,  for  a  commoner,  are, 
restitution,  and  damages;  by  assise 
of  common :  or,  damages  only ;  by  ac- 
tion on  the  case  224 

3.  The  remedy  for  him  in  remainder,  or 
reversion,  is,  I.  Preventive :  by  writ 
of  estrepement  at  law,  or  injunction  out 
of  Chancery ;  to  stay  waste.  II.  Cor- 
rective :  by  action  of  waste  ;  to  reco- 
ver the  place  wasted,  and  damages  225-229 

CHAPTER  XV. 

Or  Subtraction  230  to  235 

1.  Subtraction  is  when  one  who  owes 
services  to  another,  withdraws  or  ne- 
glects to  perform  them.  This  may 
be,  I.  Of  rents,  and  other  services, 
due  by  tenure.  II.  Of  those  due  by 
custom  230 

2.  For  subtraction  of  rents  and  services 
due  by  tenure,  the  remedy  is,  I.  By 
distress;  to  compel  the  payment,  or 
performance.  II.  By  action  of  debt, 
ill.  By  assise.  IV.  By  writ  de  eon- 
suehuUnibuM  et  nrvitut — Co  compel  the 
payment.  V.  Bywritof  e«Mavtl;  and 
VI.  By  writ  of  right  tvr  diMclaimer — 

to  recover  the  land  iUelf  231-234 

3.  To  remedy  the  oppression  of  the  lord, 
the  law  has  also  given,  I.  The  writ 
of  fM  mjiute  V9g€$:  U.  The  writ  of 
mesne  234 

4.  For  subtraction  of  services,  due  by 
custom,  t^  remedy  is,  I.  By  writ  of 
aecta  ad  tnaUndiraun^furnvm,  torrale, 
<fc- ;  to  compel  the  performance,  and 
recover  damages.    II.  By  action  on 

the  case ;  for  damages  only  235 
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hereditament,  in  their  regular  and  law- 
ful enjoyment  of  it  236 

2.  Disturbances  are,  I.  Of  franchises. 
II.  Of  commons.    HI.  Of  ways.    IV. 

Of  tenure.    V.  Of  patronage  236 

3.  Disturbance,  of  franchises,  is  reme- 
died by  a  special  action  on  the  case  ; 

for  damages  236 

4.  Disturbance  of  common,  is  L  Inter- 
commoninjr  without  right.  Remedy: 
damages ;  by  an  action  on  the  case, 
or  of  trespass :  besides  distress  da- 
mage feasant ;  to  compel  satisfaction. 
II.  Surcharging  the  common.  Reme- 
dies: distress  damage  feasant;  to 
compel  satisfaction:  action  on  the 
ease ;  for  damages :  or,  writ  of  ad- 
measurement of  pasture ;  to  appor- 
tion the  common; — and  writ  de  «e- 
ctaeda  etq^roneratione :  for  the  super- 
numerary cattle,  ancl  damages.  III. 
Enclosure,  or  obstruction.  Remedies : 
restitution  of  the  common,  and  dama- 

Ees ;  by  assise  of  novd  ^sseiein,  and 
y  writ  of  ptod  permUtat :  or,  damages 
only ;  by  action  on  the  case  237-240 

5.  Disturbance  of  ways,  is  the  obstruc- 
tion, I.  Ofa  way  in  jmss,  by  the  own- 
er of  the  land.  II.  Of  a  way  append- 
ant, by  a  stranger.  Remedy,  for  both : 
damages  ;  by  action  on  the  case  241 

6.  Disturbance  of  tenure,  by  driving 
away  tenants,  is  remedied  by  a  spe 

cial  action  on  the  case ;  for  damafes      24& 

7.  Disturbance  of  patronage,  is  the  nin- 
dennce  of  a  patron  to  present  his  clerk 
to  a  benefice ;  whereof  usurpation 
within  six  months  is  now  become  a 
species  242 

8.  Disturbers  may  be,  I.  The  pseudo- 
patron,  \rf  his  wrongful  presentation. 
II.  His  clerk,  by  demanding  institu- 
tion.   III.  The  ordinaiy,  by  refusing 

the  clerk  of  the  true  patron  244 

9.  The  remedies  are,  I.  By  assise  of 
darrein  presentment;  II.  oj  writ  of 
puire  impedit^  to  compel  institution 
and  recover  damages :  consequent  to 
which  are  the  writs  of  ^are  incumbro" 
vitt  and  puure  non  admisit;  for  subse- 
quent damages.  III.  By  writ  of  right 
of  advowson ;  to  compel  institution,  or 
establish  the  permanent  right  245-253 


CHAPTER  XVI. 

Or  DisTURBANCB  236  to  252 

I.  Disturbance  is  the  hindering  or  dis- 
quieting the  owners  of  an  incorporeal 


CHAPTER  XVII. 
Or  Injuries,  proobbdino   rROM,  or 

ATPECTINO,  THB  CrOWN  254  tO  265 

1.  Injuries  to  which  the  crown  is  a  par- 
ty, arc,  I.  Where  the  crown  is  the  ag- 
gressor. II.  Where  the  crown  is  the 
sufferer  254 

2.  The  crown  is  the  agressor,  when- 
ever it  is  in  possession  of  any  proper- 
ty to  which  the  subject  hath  a  right    254-^ 

3.  This  is  remedied,  I.  By  petition  of 
right ;  where  the  right  is  grounded  on 
facts  disclosed  in  the  petition  itself. 
II.  By  mMStrans  de  droit ;  where  the 
claim  is  grounded  on  facts  already  ap- 
pearing on  record.    The  effect  of  both 
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which  is  to  remore  the  hands  (or  pos- 
session)  of  the  king  255-257 

i.  Where  the  cro'wn  is  the  safferer,  the 
king's  remedies  are,  I.  By  such  com* 
mon  law  actions  as  are  consistent  with 
therojal  dignity.  II.  By  inquest  of 
office,  to  recover  possession :  which, 
when  found,  gives  the  king  his  right 
by  solemn  matter  of  record  ;  but  may 
afterwards  be  traversed  by  the  subject. 

III.  B^  writ  of  scire  facia$,  to  repeal 
the  kug's  patent  or  grant.  IV.  By 
information  of  intrusion,  to  give  dama- 
ges for  any  trespass  on  the  lands  of 
the  crown ;  or  of  debt,  to  recover  mo- 
llies due  upon  contract,  or  forfeited  by 
the  breach  of  any  penal  statute ;  or 
sometimes  (in  the  latter  case)  by  in- 
formation m  rem :  all  filed  in  thp  Ex- 
chequer ex  offiao  \x^  the  king's  attor- 
ney-general. V.  By  writ  of  qvui  tiwr- 
nmXo,  or  information  in  the  nature  of 
such  writ;  to  seise  into  the  king's 
hands  any  franchise  usurped  by  the 
subject,  or  to  oust  an  usurper  from  any 
public  office.  YI.  By  writ  of  manda' 
muSf  unless  cause  ;  to  admit  or  restore 
anj  person  entitled  to  a  franchise  or 
emce :  to  which,  if  a  false  cause  be 
returned,  the  remedy  is  by  traverse, 
or  by  action  on  the  case  for  damages  ; 
and,  in  consequence,  a  peremptory 
tumdamus,  or  writ  of  restitution      257-265 

CHAPTER  XVIII. 

Or  THB  PCTBSUIT  OF  REMEDIES  BY  AC- 
TION, AND,  PIB8T,  OF  THB  ORIGINAL 

Wbit  270  to  272 

1.  The  pursuit  of  the  several  remedies 
fumisned  by  the  laws  of  England,  is, 
1.  By  action  in  the  courts  of  common 
law.    II.  By  proceedings  in  the  courts 

of  equity  _      ^  270 

2.  Of  an  action  in  the  court  of  Common 
Pleas  (originally^  the  proper  court  for 
prosecuting  civil  suits)  the  orderly 
parts  are,  I.  The  original  writ.  If. 
The  process.      III.   The  pleadings. 

IV.  The  issue,  or  demurrer.  V,  The 
trial.  VI.  The  judgment  VII.  The 
proceedings  in  nature  of  appeal.  VIII. 
The  execution  272 

3.  The  original  writ  is  the  beginning  or 
foundation  of  a  suit,  and  is  either  op- 
tional (called  a  pracipe )  commanding 
the  defendant  to  do  something  in  cer- 
tain, or  otherwise  shew  cause  to  the 
contrary ;  or  peremptory  (called  a  «i 
fecerit  te  securum)  commanding,  upon 
security  given  by  the  plaintiff,  the  de- 
fendant to  appear  in  court,  to  shew 
wherefore  he  hath  injured  the  plaintiff: 
both  issuing  out  of  Chanceiy  under 
the  king's  ^at  seal,  and  returnable 

m  bank  donng  term-time  272 

CHAPTER  XIX. 

Of  Pbocbss  279  to  292 

I.  Process  is  the  means  of  compelling 
the  defendant  to  appear  in  court  279 

Vol.  II. 
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2.  This  includes,  I.  Summons.  IL  The 
writ  of  attachment,  or  pone  ;  which  is 
sometimes  the  first  or  original  process. 
III.  The  writ  of  distringast  or  distress 
infinite.  IV.  The  writs  of  cajnaa  ad 
respondendum^  and  teatatwn  cavuu  ;  or, 
bstead  of  these,  in  the  King's  Bench, 
the  bill  of  Middlesex,  and  writ  of  loH- 
tat ; — and,  in  the  Exchequer,  the  writ 
of  quo  minuM.  V.  The  aUas  and  plii- 
riee  writs.  VI.  The  exigent,  or  writ 
of  exigi  facias,  proclamations,  and  out- 
lawry. VIII.  Appearance,  and  com- 
mon bail  VUI.  The  arrest.  IX. 
Special  bail,  first  to  the  dieriff,  and 
then  to  the  action  .     279-292 

CHAPTER  XX. 

Of  Plbadinos  293  to  313 

1.  Pleadings  are  the  mutual  altercations 
of  the  plaintiff  and  defendant,  in  writ- 
ing ;  under  which  are  comprised,  I. 
The  declaration  or  count  (wherein,  in- 
cidentally, of  the  visne,  nonsuit,  r«- 
traxit,  and  discontinuance).  II.  The 
defence,  claim  ol  cognisance,  impar- 
lance, view,  oyer,  aid-prayer,  voucner, 
ora|;e.  III.  Tbenlea;  which  is  either 
a  dilatory  plea  (1st,  to  the  jurisdic- 
tion ;  2ndly,  in  disability  of  the  plain- 
tiff; 3rdly,  in  abatement:  or  it  is  a 
plea  to  the  action;  sometimes  con- 
fessing the  action,  either  in  whole,  or 
in  part  (wherein  of  a  tender,  paying 
monev  into  court,  and  set-ofi^;  but 
usually  denying  the  complaint,  by 
pleading  either,  1st,  the  general  is- 
sue ;  or,  2ndly,  a  special  bar  (wherein 
of  justifications,  the  statutes  of  limita- 
tion, 6ie.)  IV.  Replication,  rejoin- 
der, surrejoinder,  rebutter,  surrebut- 
ter, dec.  Therein  of  estoppels,  co- 
lour, duplicity,  departure,  new  assign- 
ment, protestation,  averment,  and 
other  incidents  of  pleading  293-^13 

CHAPTER  XXI. 

Op  Issub  and  Dbmukxeb  314  to  317 

1.  Issue  is  where  the  parties,  in  a  course 
of  pleading,  come  to  a  point  affirmed 
on  one  side  and  denied  on  the  other: 
which,  if  it  be  a  matter  of  law,  is  call- 
ed a  demurrer ;  if  it  be  a  matter  of 
fact,  still  retains  the  name  of  an  issue 

of  fact  314 

2.  Continuance  if  the  detaining  of  the 
parties  in  court  from  time  to  time,  by 
giving  them  a  day  certain  to  appear 
upon.  And,  if  any  new  matter  arises 
since  the  last  continuance  or  adjourn- 
ment, the  defendant  may  take  advan- 
tage of  it,  even  after  demur/er  or  is- 
sue, by  alleging  it  in  a  plea  puis  dor" 

rein  continuance  315 

3.  The  determination  of  an  issue  in  law, 
or  demurrer,  is  by  the  opinion  of  the 
judges  of  the  court ;  which  is  aAer- 
wards  entered  on  record  317 
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Or  THK  Sbtbral  Spkcies  op  Taul 

330  to  341 

1.  Trial  it  the  examination  of  the  mat- 
ter of  fact  put  in  issue  330 

2.  The  species  of  trials  are,  I.  By  the 
record.  II.  By  inspection.  III.  Bt 
certificate.  I  v.  Bv  witnesses.  V. 
By  wager  of  battel.    VI.  By  wager 

of  law.    VII.  By  jury  330 

3.  Trial  by  the  record  is  had,  when  the 
existence  of  such  record  is  the  point 

in  issue  330 

4.  Trial  by  inspection  or  examination  is 
had  by  the  court,  principally  when  the 
matter  in  issue  is  the  evident  object 

of  the  senses  331 

5.  Trial  by  certificate  is  had  in  those 
cases,  where  such  certificate  must 
have  been  conclusive  to  a  jury  333 

6.  Trial  by  witnesses  (the  regular  me- 
thod in  Uie  civil  law)  is  only  used  on 

Cwrit  of  dower,  when  the  death  of  the 
usband  is  in  issue  336 

7.  Trial  by  wager  of  battel,  in  civil 
cases,  is  only  had  on  a  writ  of  right : 
but,  in  lieu  thereof,  the  tenant  may 
have,  at  his  option,  the  trial  by  the 
grand  assize  336 

8.  Trial  by  wager  of  law  is  only  had, 
where  the  matter  in  issue  may  be  sup- 
posed to  have  been  privily  transacted, 
between  the  parties  themselves,  with- 
out the  intervention  of  other  witnesses    341 

CHAPTER  XXIII. 

Of  the  Trial  by  Jury  351  to  385 

1.  Trial  by  jury  is,  I.  Extraordinary; 
as,  by  the  grand  assize,  in  writs  of 
right ;  and  by  the  gnnd  jury,  in  writs 
of  attaint.    II.  Ordinary  351 

9..  The  method  and  process  of  the  ordi- 
nary trial  by  jury  is,  I.  The  writ  of  ve- 
nirefaciaa  to  the  sheriff,  coroners,  or 
elisors ;  with  the  subsequent  compul- 
sive process  of  habeas  corpora,  or  du- 
tringas.  11.  The  carrying  down  of 
the  record  to  the  court  of  nisipriut. 

III.  The  sheriff's  return;  or  panel  of, 
Ist,  special,  2nd)y,  common  jurors. 

IV.  The  challenges ;  1st,  to  the  ar- 
ray ;  2ndly,  to  the  polls  of  the  jurors  ; 
either,  propter  honorit  respectum^  prop- 
ter defectum^  propter  a^rctum  (which 
is  sometimes  a  principal  challenge, 
sometimes  to  the  favour),  or,  propter 
delictum.  V.  The  tales  de  circumstaji' 
tihtu.  VI.  The  oath  of  the  jury.  VII. 
The  evidence;  which  is  .either  by 
proofs,  1st,  written ;  2ndly,  parol— or, 
uy  the  private  knowledge  of  the  jurors. 
VlII.  The  verdict:  which  may  be, 
Ist,  privy  ;  2ndly,  public ;  3rdlv,  spe- 
cial 351-^85 

CHAPTER  XXIV. 

Op  Judgment,  akd  its  Incipents 

386  to  399 
1.  Whatever  is  transacted  at  the  trial, 


Pagt 

in  the  court  of  nui  pritu,  u  added  to 
the  record  under  the  name  of  a  pot- 
tea:  consequent  upon  which  is  the 
judgment  386 

2.  Judgment  may  be  arrested  or  stayed 
for  causes,  I.  Extrinsic,  or  dehors  the 
record :  as  in  the  case  of  new  trials. 
II.  Intrinsic,  or  within  it:  as  where 
the  declaration  varies  from  the  writ, 
or  the  verdict  from  the  pleadings  and 
issue ;  or  where  the  case  laid  in  the 
declaration  is  not  sufficient  to  support 

the  action  in  point  of  law  386-394 

3.  VHiere  the  issue  is  immaterial,  or  in- 
sufficient, the  court  may  awurd  are- 
pleader  395 

4.  Judgment  is  the  sentence  of  the  law, 
pronounced  by  the  court,  upon  the  mat- 
ter contained  in  the  record  395 

5.  Judgments  are,  I.  Interlocutory;  which 
are  incomplete  till  perfected  by  a  writ 

of  enquiry.    II.  Final  396 

6.  Costs,  or  expenses  of  suit,  are  now 
the  necessary  consequence  of  obtain- 

bg  judgment  399 

CHAPTER  XXV. 

Or  PROCEEDtNUb   IN   THB  NaTURB  OF 

Appeals  402  to  411 

1.  Proceedings  in  the  nature  of  appeals 
from  judgment,  are,  I.  A  writ  of  at- 
taint ;  to  impeach  the  verdict  of  a  iu- 
ry :  which  of  late  has  been  superseded 
by  new  trials.  II.  A  writ  of  audita 
querela;  to  discharge  a  judgment  by 
matter  that  has  since  happened.  III. 
A  writ  of  error,  from  one  court  of  re- 
cord to  another ;  to  correct  judgments, 
erroneous  in  point  of  law,  and  not 
helped  by  the  statutes  of  amendment 

and  jeofails  402-406 

2.  Writs  of  error  lie,  I.  To  the  court  of 
King's  Bench,  from  all  inferior  courts 
of  record ;  from  the  court  of  Common 
Pleas  at  Westminster ;  and  from  the 
court  of  King^s  Bench  in  Ireland.  II. 
To  the  courts  of  Exchequer  Chamber, 
from  the  law  side  of  the  court  of  Ex- 
chequer ;  and  from  proceedings  in  the 
court  of  King's  Bench  by  bill.  III. 
To  the  house  of  Peers,  from  proceed- 
ing in  the  court  of  King's  Bench  by 
original,  and  on  WTits  of  error:  and 
from  the  several  courts  of  Exchequer 
Chamber  406-411 

CHAPTER  XXVI. 

Op  Execution  412  to  425 

1.  Execution  is  the  putting  in  force  of 
the  sentence  or  judgment  of  the  law : 
which  is  effected,  I.  Where  posses- 
sion of  any  hereditament  is  recovered  ; 
by  writ  of  habere  facias  setsinamj pos- 
sessionem^ <fc.  ll.  Where  any  thing 
is  awarded  to  be  done  or  rendered,  by 
a  special  writ  for  that  purpose :  as,  by 
writ  of  almtemcnt  in  case  of  nuisance ; 
retomo  fiabendo,  and  capias  in  wither- 
nam  in  replevin ;  distringas  and  scire 
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fiUMt*  in  detinue.  III.  Where  money 
only  is  recovered ;  by  writ  of,  1st,  ca- 
piaaadsatisfaciendumt  against  the  body 
of  the  defendant ;  or,  in  default  there- 
of, scire  faciaa  against  bis  bail.  2dly, 
fieri  facieUf  against  his  goods  and  chat* 
tels.  3rdlv,  Uvari  fadast  a^inst  his 
goods,  and  the  profits  of  his  lands. 
4thly,  degit,  against  his  goods,  and 
the  possession  of  his  lands.  5thly,  ex- 
Undi  faeiaSf  and  other  process,  on  sta- 
tutes, recognizances,  d&c,  against  his 
body,  lands,  and  goods  412^25 

CHAPTER  XXVII. 

UF  PBOCKKDINGS  Ilf  THE  CoURTS  OP 

Equity  426  to  455 

1 .  Matters  of  e(}uity ,  which  belong  to  the 
peculiar  jurisdiction  of  the  court  of 
Chancery,  are,  I.  The  guardianship  of 
infants.  II.  The  custody  of  idiots  and 
lunatics.  III.  The  superintendence 
of  charities.  lY.  Commissions  of 
bankrupt  426-428 

2.  The  court  of  Exchequer,  and  the  du- 
chy court  of  Lancaster,  have  also  some 
peculiar  causes,  in  which  the  interest 
of  the  king  is  more  immediately  con- 
cerned 428r0 

3.  Equity  is  the  true  sense  and  sound 
interpretation  of  the  rules  of  law ;  and, 
as  such,  is  equally  attended  to  by  i\^ 
ludgcs  of  the  courts  both  of  common 

law  and  equity  430-436 

4.  The  essential  differences,  whereby 
the  English  courts  of  equity  are  dis- 
tinguished from  the  courts  of  law,  are, 
I.  The  mode  of  proof,  by  a  discovery 
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on  the  oath  of  the  party ;  which  gives 
a  jurisdiction  in  matters  of  account, 
and  fraud.  II.  The  mode  of  trial ;  by 
depositions  taken  in  any  part  of  the 
world.  III.  The  mode  of  relief ;  by 
givine  a  more  specific  and  extensive 
remedy  than  can  be  had  in  the  courts 
of  law  :  as,  by  carrying  agreements 
into  execution,  staying  waste  or  other 
injuries  by  injunction,  directing  tho 
sale  of  inoumbered  lands,  &c.  IV. 
The  true  construction  of  securities 
for  money,  by  considering  them  mere- 
ly as  a  pledge,  v.  The  execution  of 
trusts,  or  second  uses,  in  a  manner 
analogous  to  the  law  of  legal  es- 
tates 436-440 
5.  The  proceedings  in  the  court  of  Chan- 
cery (to  which  those  in  the  Exche- 
quer, &c.  very  nearly  conform)  are,  I. 
Bill.  II.  Writ  of  tubwma  ;  and  per- 
haps, injunction.  III.  Process,  of  con- 
tempt ;  viz.  (ordinarily)  attachment, 
attachment  with  proclamations,  com- 
mission of  rebellion,  serjeant  at  arms, 
and  sequestration.  IV.  Appearance. 
V.  Demurrer.  VI.  Plea.  VlL  An- 
swer. VIII.  Exceptions ;  amend- 
ments ;  cross,  or  supplemental,  bills  ; 
bills  of  revivor,  interpleader,  &c.  IX. 
Replication. .  X.  Issue.  XI.  Deposi- 
tions, taken  upon  interrogatories ;  and 
subsequentpublication thereof.  XII. 
Hearing.  aIII.  Interlocutory  decree ; 
feigned  issu^,  and  trial ;  reference  to 
the  master,  and  report ;  &c.  XIV. 
Final  decree.  XV.  Rehearing,  or  bill 
of  review.  XVI.  Appeal  to  Parlia- 
ment                                                442-459 
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Or  THB  NATUBS  Or  OKIMBS,  AND  THBIB 

FUHI8H1IBNT  1  tO  12 

1.  In  treatiDg  of  public  wrongs  may  bo 
considered,  L  The  general  nature  of 
crimes  and  punishments.     II.  The 

Krsons  capable  of  committing  crimes. 
[.  Their  serersl  degrees  of  |piilt. 
IV.  The  sereral  species  of  crunes, 
and  their  respective  punishments.  V. 
The  means  of  prevention.  VI.  The 
method  of  punisnment  1 

2.  A  crime,  or  misdemeanor,  is  an  act 
committed,  or  omitted,  in  violation  of 
a  public  law,  either  forbidding  or  com- 
manding it  4 

3.  Crimes  are  distinguished  from  civil 
injuries,  in  that  they  are  a  breach  and 
violation  of  the  public  rights,  due  to 
the  whole  community,  considered  as  a 
community   •  5 

4.  Punishments  may  be  considered  with 
regaidto,  I.  The  power,  II.  The  end, 

III.  The  measure, — of  their  infliction.       7 

5.  The  power,  or  right,  of  inflicting  hu- 
man punishments,  for  natural  crunes, 
or  such  as  are  mala  in  m,  was  by  Uie 
law  of  nature  vested  in  every  indivi- 
dual ;  but,  bj  the  fundamental  contract 
of  society,  is  now  transferred  to  the 
sovereign  nower:  in  which  also  is 
vested,  by  tiie  same  contract,  the  right 
of  punishing  positive  offences,  or  such 

as  are  malamrohibila  7 

6.  The  end  ot  human  punishments  is  to 
prevent  future  offences ;  I.  By  amend- 
mg  the  offender  himself.  11.  By  de- 
terring others  through  his  example. 
IIL  By  depriving  him  of  the  power  to 
do  future  mischief 

7.  The  measure  of  human  punishments 
must  be  determined  by  the  wisdom  of 
the  soverei^  power,  and  not  by  any 
uniform  universal  rule :  thoueh  that 
wisdom  ma^  be  regulated,  and  assist- 
ed, by  certain  general,  equitable,  prin- 
ciples 


CHAPTER  II. 
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12 


Or  THB  Pbbsohs  capablb  op  commxt- 
TINO  Cbihbs  20  to  33 

1.  All  persons  are  capable  of  commit- 
tinc  crimes,  unless  there  be  in  them  a 
defect  of  will ;  for,  to  constitute  a 
legal  crime,  there  must  be  both  a  vi- 
cious will,  and  a  vicious  act  20 
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2.  The  will  does  not  concur  with  the 
act,  I.  Where  there  is  a  defect  of  un- 
dentanding.  II.  Where  no  will  is  ex- 
erted. III.  Where  the  act  is  con- 
strained by  foroe  and  violence  21 

3.  A  vicious  will  may  therefore  be  want- 
in|^,  in  the  cases  of,  I.  Infuncy.  II. 
Idiocy,  or  lunacy.  III.  Drunkenness  ; 
which  doth  not,  however,  excuse. 
IV.  Misfortune.  Y.  Ignorance,  or 
mistake  of  fact.    YI.  Compulsion,  or 

.  necessity ;  which  is,  Ist,  that  of  civil 
subjection  ;  2ndly,  that  of  duress  per 
mhuu ;  3rdly,  that  of  choosing  the  least 
pernicious  of  two  evils,  where  one  is 
unavoidable ;  4thly,  that  of  want  or 
hunger;  which  is  no  legitimate  ex- 
cuse 22-32 

4.  The  kin^,  from  his  excellence  and 
dignity,  is  also  incapable  of  doing 
wrong  33 

CHAPTER  III. 

Or  Principals  and  Acobssobxbs    34  to  37 

1.  The  different  degrees  of  guilt  in  cri- 
minals are,  I.  As  principus.  II.  As 
accessories 

2.  A  principal  in  a  crime  is,  I.  He  who 
commits  the  fact.  II.  He  who  is  pre- 
sent at,  aiding,  and  abetting,  the  com- 
mission 

3.  An  accessory  is  he  who  doth  not  com- 
mit the  fact,  nor  is  present  at  the  com- 
mission ;  but  is  in  some  sort  concern- 
ed therein,  either  before  or  after 

4.  Accessories  can  only  be  in  petit 
treason,  and  felony :  in  high  treason, 
ojid  misdemeanors,  all  are  princijpals 

5.  An  accessory  before  the  fact,  is  one 
who,  beinff  absent  when  the  crime  is 
committed,  hath  procured,  counselled, 
or  commanded  another  to  commit  it 
An  accessory  after  the  fact,  is  where 
a  person,  knowing  a  felony  to  have 
been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon.  Such 
accessory  is  usually  entitled  to  the  be- 
nefit of  clergy  ;  where  the  principal, 
and  accessory  before  the  fact,  are  ex- 
cluded from  it 
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37 


CHAPTER  IV. 


Op  Oppbncbs  against  God  and  Rb- 
LiaioN.  42  to  65 

1.  Crimes  and  misdemeanors,  cogniza- 
ble by  the  laws  of  England,  are  such 
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as  more  immediately  offend,  I.  God, 
and  hia  holy  religion.  II.  The  law  of 
nations.  III.  The  king  and  his  go- 
▼emment.  IV.  The  public,  or  com- 
monwealth, y.  Individuals  42 
2.  Crimes  more  immediately  offending 
God  and  religion,  are,  I.  Apostacy. 
For  which  the  penalty  is  incapacity,  and 
imprisonment.  II.  Heresy.  Penalty 
for  one  species  thereof:  the  same. 
III.  Offences  against  the  established 
church. — Either,  by  reviling  its  ordi- 
nances. Penalties :  fine ;  deprivation ; 
imprisonment  ;  forfeiture.— Or,  by 
non-conformity  to  its  worship:  1st, 
through  total  irreligion.  Penalty: 
fine.  2ndly,  through  protestant  dis- 
senting. Penalty :  suspended  (con- 
ditionally) by  the  toleration  act.  3rdly, 
through  popenr,  either  in  professors  of 
the  popish  religion,  popish  recusants 
convict,  or  popish  priests.  Penalties : 
incapacity  ;  double  taxes ;  imprison- 
ment ;  fines ;  forfeitures ;  abjuration 
of  the  realm;  judgment  of  felony, 
without  cleray;  and  judgment  of  high 
treason.  I vT  Blasphemy.  Penalty : 
fine,  imprisonment,  and  corporal  pu- 
nishment. V.  Profane  swearing  and 
cursing.  Penalty  :  fine,  or  house  of 
correction.  VI.  Witchcraft:  or,  at 
least,  the  pretence  thereto.  Penalty : 
imprisonment,  and  pillory.  VII.  Re- 
ligious impostures.  Penalty  :  fine, 
imprisonment,  and  corporal  punish- 
ment. VII f.  Simony.  Penalties: 
forfeiture  of  double  value ;  incapaci- 
ty. IX.  Sabbath-breaking.  Penalty : 
fine.  X.  Drunkenness.  Penalty : 
fine,  or  stocks.  XI.  Lewdness.  Pe- 
nalties: .fine;  imprisonment;  house  of' 
correction                                             43-65 

CHAPTER  V. 

Or  OfFKNCBS  AGAINST  THB    LaW  Of 

Nations  66  to  73 

1.  The  law  <n  nations  is  a  system  of 
rules,  deducible  l^  natural  reason,  and 
established  b^  universal  consent,  to 
regulate  the  intercourse  between  in- 
dependent states  66 

2.  In  England,  the  law  of  nations  is 
adopted,  in  its  full  extent,  as  part  of 

the  law  of  the  land  67  . 

3.  Offences  against  this  law  are  prin- 
cipally incident  to  whole  states  or 
nations ;  but,  when  committed  by  pri- 
vate subjects,  are  then  the  objects  of 

the  municipal  law  67 

4.  Crimes  against  the  law  of  nations, 
animadverted  on  by  the  laws  of  Eng- 
land, are,  I.  Violation  of  safe-con- 
ducts. II.  Infringement  of  the  rights 
of  ambassadors.  Penalty,  in  both : 
arbitranr.  III.  Piracy.  Penalty:  judg- 
ment of  felony,  without  clergy  68-73 

CHAPTER  VI. 

Op  High  Treason  74  to  92 

1.  Crimes,  and  misdemeanors,  more  pe- 


Page 

culiarly  offending  the  king   and  his 

f»vemment,  are,  1.  High  treason  IL 
elonies  injurious  to  tne  prerogative. 
III.  Pramunire.  IV.  Otner  mispri- 
sions and  contempts  74 

2.  High  treason  may,  according  to  the 
statute  of  Edward  IIL  be  committed, 

I.  By  compassing  or  imagining  the 
death  of  the  king,  or  queen-consort,  or 
their  eldest  son  and  heir ;  demonstrat- 
ed by  some  overt  act.  III.  By  violat- 
ing the  king's  companion,  his  eldest 
daughter,  or  the  wife  of  his  eldest  son, 

III.  By  some  overt  act  of  levying  war 
against  the  king  in  his  realm.  IV. 
By  adherence  to  the  king's  enemies. 
V.  By  counterfeiting  the  sing's  ^at 
or  privy  seal.  VI.  By  counterfeiting 
the  king's  money,  or  importing  coun- 
terfeit money.  VII.  By  killing  the 
chancellor,  treasurer,  or  king's  jus- 
tices, in  the  execution  of  their  ofilces  76-87 

3.  High  treasons,  created  by  subsequent 
statutes,  are  such  as  relate,  1.  To 
papists:  as,  the  repeated  defence  ot 
the  pope's  jurisdiction;  the  coming 
from  beyond  sea  of  a  natural-bom 
popish  priest ;  the  renouncing  of  al- 
legiance, and  reconciliation  to  the 
pope,  or  other  foreign  power.  IL  To 
the  coinage,  or  other  signatures  of  the 
king:  as,  counterfeiting  (or,  import- 
in|^  and  uttering  counterfeit)  foreign 
coin,  here  current ;  foiiging  the  sign 
manual,  privy  signet,  or  privy  seal ; 
falsifying,  &c.  the  current  coin.  III. 
To  the  protestant  succession:  as, 
corresponding  with,  or  remitting  mo- 
ney to,  the  late  pretender's  sons  ;^  en- 
deavouring to  impede  the  succession ; 
writing  or  printing  in  defence  of  any 
pretender's  title,  or  in  derogation  of 
the  act  of  settlement,  or  of  tne  power 
of  parliament  to  limit  the  descent  of 

the  crown  ^  87-98 

4.  The  punishment  of  high  treason,  in 
males,  is  (generally)  to  oe,  I.  Drawn. 

II.  Hanged    III.  Embowelled  alive. 

IV.  Beheaded.  V.  Quartered.  VI. 
The  head  and  quarters  to  be  at  the 
king's  disposal.  But,  in  treasons  re- 
lating to  tne  coin,  onlv  to  be  drawn, 
and  nanged  till  dead.  Females,  in 
both  cases,  are  to  be  drawn  and  burned 
alive  93 

CHAPTER  VII. 

Op  Fblonivs  injurious  to  ths  Kino's 
Prerogative  94  to  103 

1.  Felony  is  that  offence  which  occa- 
sions the  total  forfeiture  of  lands  or 
goods  at  common  law :  now  usually 
also  punishable  with  death,  by  long- 
ing; unless  through  the  benefit  of 
clergy  94 

2.  Felonies  injurious  to  the  king's  prero- 
gative (of  which  some  are  within, 
others  without,  clergy)  are,  I.  Such 
as  relate  to  the  coin :  as,  the  wilful 
uttering  of  counterfeit  money,  dec. : 
(to  which  head  some  inferior  misde- 
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meanors  affecting  the  coinage  may  be 

also  referred).  II.  Conspiring  or  at- 
tempting to  kill  a  privy  counsellor.  III. 
Serving  foreign  states,  or  enlisting 
soldiers  for  foreign  service.  IV.  Em- 
bezzling  the  king's  armoar  or  stores. 
V.  Desertion  from  the  klcg*8  armies, 
by  land  or  sea  98-102 

CHAPTER  VIII. 

Of  Pkaxunire  103  to  117 

1.  Praemanire,  in  its  original  sense,  is 
the  offence  of  adhering  to  the  tempo- 
ral power  of  the  jMpe,  in  derogation 
of  the  regal  authority.  Penalty :  out- 
lawry, forfeiture,  and  imprisonment : 
which  hath  since  been  extended  to 
some  offences  of  a  different  nature  103 

2.  Among  these  are,  I.  Importing  po- 
pish trinkets.  II.  Contributing  to  the 
maintenance  of  popish  seminaries 
abroad,  or  popish  priests  in  England. 
III.  Molesting  the  possessors  or  ab- 
hy  lands.  IV.  Acting  as  broker  in 
an  usurious  contract,  for  more  than 
ten  per  cent.  V.  Obtaining  any  stay 
ofproceedings  in  suits  for  monopolies. 
VT.  Obtaining  an  exclusive  patent  for 
gunpowder  or  arms.  VII.  Exertion 
of  pnrveyailbe  or  pre-emption.  VIII. 
Asserting  a  legislative  authority  in 
both  or  either  house  of  Parliament. 
IX.  Sending  any  subject  a  prisoner 
beyond  sea.  X.  Refusing  the  oaths 
of  allegiance  and  supremacy.  XI. 
Preaching,  teaching,  or  advised 
speaking,  in  defence  of  the  h^ht  of 
any  pretender  to  the  crown,  or  in  de- 
rogation of  the  power  of  Parliament 
to  limit  the  succession.  XII.  Treat- 
ing of  other  matters,  by  the  assembly 
of  peers  of  Scotland,  convened  for 
electing  thehr  representatives  in  Par- 
liament. XIII.  Unwarrantable  un- 
dertakings by  unlawful  subscriptions 

to  public  funds  115-117 

CHAPTER  IX. 

Of  Misprisions  and  Contempts,  af- 
fecting THE  Kino  and  Govern-      # 
XENT  119  to  126 

1.  Misprisions  and  contempts  are  all 
such  high  offences  as  are  under  the 
degree  of  capital  119 

2L  These  are,  I.  Negative,  in  conceal- 
ing what  ought  to  be  revealed.  II. 
Positive,  in  committing  what  ought 
not  to  be  done  119 

3.  Negative  misprisions  are,  1.  Mispri- 
sion of  treason.  Penalty  :  forfeiture 
and  imprisonment.  II.  Misprision  of 
felony.  Penalty  :  fine  and  imprison- 
ment. III.  Concealment  of  treasure 
trove.  Penalty :  fine  and  imprison- 
ment 12ft-l 

4.  Positive  misprisions,  or  high  misde- 
meanors and  contempts,  are,  I.  MaU 
administration  of  public  trusts,  which 
includes   the    crime   of    peculation. 
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Usual  penalties  :  banishment ;  fines  ; 
imprisonment;  disability.  II.  Con- 
tempts against  the  kind's  prerogative. 
Penalty :  fine  and  imprisonment.  HI. 
Contempts  against  nis  person,  and 
government.  Penalty  :  fine,  impri- 
sonment, and  infamous  corporal  pu- 
nishment. IV.  Contempts  a^ainstliis 
title.  Penalties :  fine  and  imprison- 
ment; or,  fine  and  disability.  V. 
Contempts  against  his  palaces,  or 
courts  of  justice.  Penalties :  fine ; 
imprisonment;  corporal  punishment; 
loss  of  right  hand ;  forfeiture  121-126 

CHAPTER  X. 

Of  Offences  against  Public  Jus- 
TICB  127  to  141 

1.  Crimes  especially  affecting  the  com- 
monwealth, are  offences,  I.  Against 
the  public  justice.  II.  Against  the 
public  peace.  III.  Against  the  public 
trade.  IV.  Against  the  public  health. 
V.  Against  the  public  piolice,  or  eco- 
nomy 127 

2.  Offences,  against  the  public  justice, 
are,  I.  Embezzling,  or  vacating  re- 
cords, and  personating  others  in  courts 
of  justice.  Penalty .  judgment  of  fe- 
lony, usually  without  clergy.  II. 
Compelling  prisoners  to  become  ap- 
provers. Penalty:  judgment  of  felo- 
ny. III.  Obstructing  the  execution  of 
process.  IV.  ^snnpes.  V.  Breach 
of  prison.  VI.  Rescue. — Which  four 
may  (acconling  to  the  circumstances) 
be  either  felonies,  or  misdemeanors 
punishable  by  fine  nnd  imprisonment. 
Vll.  Returning  from  transportation. 
This  is  felony,  without  clergy.  VIII. 
Taking  rewards,  to  help  one  to  his 
stolen  goods.  Penalty  :  the  same  as 
for  the  theft.  IX.  Receiving  stolen 
goods.  Penalties  :  transportation  ; 
nne ;  and  imprisonment.  X.  Theft- 
bote.  XI.  Common  barretry,  and  su- 
ing in  a  feigned  name.  XII.  Main- 
tenance. XIII.  Champerty. — Penal- 
ty, in  these  four :  fine  and  imprison- 
ment. XIV.  Compounding  prosecu- 
tions on  penal  statutes.  Penalty: 
fine,  pillory,  and  disability.  XV. 
Conspiracy;  and  threats  of  accusation 
in  oroer  to  extort  money,  6lc.  Penal 
ties:  the  villeuous  judgment;  fine, 
imprisonment;  pillory;  whipping; 
transportation.  A  VI.  Perjury,  and 
subornation  thereof.  Penalties  :  in- 
famy ;  imprisonment ;  fine,  or  pillory ; 
and,  sometimes,  transportation  or 
house  of  correction.  XVII.  Bribery. 
Penalty:  fine,  and  imprisonment. 
XVIII.  Embracery.  Penalty:  infamy, 
fine,  and  imprisonment.  AlX.  False 
verdict.  Penalty:  the  judgment  in 
attaint.  XX.  Negligence  of  public 
officers,  &c.  Penalty  :  fine  and  for* 
feiture  of  the  office.  XXI.  Oppres- 
sion by  magistrates.  XXII.  Extortion 
of  officers. — Penalty,  in  both :  impri- 
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tonment,  fine,  and  sometimes  forfeit- 
ure of  the  office  128-141 

CHAPTER  XL 

Op  Opfsncvs  against  ths  Public 
Peace  142  to  153 

1.  Offences,  egainst  the  public  peace, 
are,  I.  Riotous  assemblies  to  the 
number  of  twelve.  II.  Appearing 
armed,  or  hunting,  in  disguise.  III. 
Threatening,  or  demanding  any  ralu- 
able  thing,  by  letter.— All  these  are 
felonies,  without  clergy.  IV.  De- 
stroying of  turnpikes,  &c.  Penalties  : 
whipping;  imprisonment;  judgment 
of  felony,  with  and  without  clergy. 
V.  Affrays.  VI.  Riots,  routs,  and  un- 
lawful assemblies.  VII.  Tumultuous 
Setitioning.  VIII.  Forcible  entry  and 
etainer. — Penalty,  in  all  four :  fine, 
and  imprisonment.  IX.  Going  unu- 
sually armed.  Penalty :  forfeiture  of 
arms,  and  imprisonment.  X.  Spread- 
ing false  news.  Penalty  :  fine,  and 
imprisonment.  XI.  Pretended  prophe- 
cies. Penalties  :  fine ;  imprisonment ; 
and  forfeiture.  XII.  Challenges  to 
fight.  Penalty:  fine,  imprisonment, 
and  sometimes  forfeiture.  XIII.  Li- 
bels. Penalty  :  fine,  imprisonment, 
and  corporal  punishment  142-153 

CHAPTER  XIL 

Or  Oppences  auainst  Pubuc  Tbade 

\  154  to  160 

1.  Offences,  against  the  public  trade, 
are,  I.  Owlin^.  Penalties :  fines ; 
forfeiture ;  imprisonment ;  loss  of  left 
hand ;  transportation  ;  judgment  of 
felony.  II.  Smuggling.  Penalties : 
fines;  loss  of  goods;  judgment  of 
felony,  without  clergy.  III.  Fraudu- 
*lent  bankruptcy.  Penalty  :  judcment 
of  felony,  without  clergy.  Iv.  Usuir. 
Penalty:  fine,  and  imprisonment.  V. 
Cheating.  Penalties :  fine ;  imprison- 
ment ;  pillory ;  tumbrel ;  whipping, 
or  other  corporal  punishment ;  trans- 
portation. VI.  Forestalling.  VII. 
Kegratinff.  VIII.  Engrossing.  Pe- 
nalties, for  all  three :  Toss  of  goods ; 
fine ;  imprisonment ;  pillory.  IX.  Mo- 
nopolies, and  combinations  to  raise 
the  price  of  commodities.  Penalties  ; 
fines  ;  imprisonment ;  pillory ;  loss  of 
ear ;  infamy  ;  and,  sometimes,  the 
pains  of  premiimre.  X.  Exercising 
a  trade,  not  haTinc  served  as  appren- 
tice. Penalty:  nne.  XL  Trans- 
porting, or  residing  abroad,  of  artifi- 
cers. Penalties  :  fine ;  imprisonment; 
forfeiture ;  incapacity ;  becoming 
aliens  154-160 

CHAPTER  XIII. 

Op  Oppbncbs  against  the  Public 
Health,  and  the  Public  Police 
OR  Economy  161  to  175 

1.  Offences,  against  the  public  health, 
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are,  I.  Irregularity,  in  time  of  the 
pla^e,  or  of  quarantine.  Penalties : 
whipping ;  judgment  of  felony,  with 
and  without  cler^.  11.  Selling  un- 
wholesome proTisions.  Penalties: 
amercement ;  pillorr  ;  fine ;  imprison- 
ment ;  abjuration  of  the  town  161-7 

2.  Offences,  against  the  public  police 
and  economy,  or  domestic  order  of  the 
kingdom,  are,  I.  Those  relating  to 
clandestine  and  irregular  marriages. 
Penalties :  judgment  of  felony,  with 
and  without  clergy.  II.  Bigamy,  or 
(more  properly)  polygamy.  Penalty : 
judgment  of  felony,  ill.  Wandering, 
by  soldiers  or  mariners.  IV.  Remain- 
ing in  England,  by  Egyptians;  or 
being  in  their  fellowship  one  month. 
Both  these  are  felonies,  without  cler- 
gy. V.  Common  nuisances :  1st,  by 
annoyances  or  purprestures  in  high- 
ways, bridges,  and  rirers ;  2ndly,  by 
offensive  trades  and  manufactures ; 
3rdly,  by  disorderly  houses ;  4thly,  by 
lotteries ;  5thly,  by  cottages  ;  6thly, 
bj  fireworks;    7thly,    by    evesdrop- 

Eing. — Penalty,  in  all:  fine.  8thly, 
y  common  scolding.  Penalty :  the 
cucking  stool.  VI.  Idleness,  disor- 
der, vagrancy,  and  incorrigible  rogue- 
ry. Penalties  :  imprisonment ;  wnip- 
ping ;  judgment  of  felony.  VII.  Luxu- 
ry, in  diet.  Penalty  :  discretionary. 
VIII.  Gaming.  Penalties:  to  gen- 
tlemen, fines  ;  to  others,  fine  and  im 
prisonment;  .to  cheating  gamesters, 
fine,  infamy,  and  the  corporal  pains  of 

ferjury.    :X.  Destroying  the  game. 
Penalties:    fines;   and  corpora)  pu- 
nishment 162-175 

CHAPTER  XIV. 

Op  Homicide  176  to  203 

1.  Crimes,  especially  affeetipg  indiyi- 
duals,  are,  I.  Against  their  pe  sons.  II. 
Against  their  habitations,  llf  Against 
their  property  176 

8.  Crimes  against  the  person  of  indi- 
viduals, are,  I.  By  homicide,  or  de- 
stroying life.  II.  By  other  corporal 
injuries  177 

3.  Homicide  is,  I.  Justifiable.  II.  Ex- 
cusable.   III.  Felonious  178 

4.  Homicide  is  justifiable,  I.  By  ne- 
cessity, and  command  of  law.  II.  By 
permission  of  law :  1st,  for  the  fur- 
therance of  public  justice ;  2ndly,  for 
prevention  ot  some  forcible  felony  178 

5.  Homicide  is  excusable,  I.  Per  in- 
fortmium^  or  by  mis-adventure.    II. 

S4  defmdendOf  or  self>defence,  by 
chance-medley.  Penalty,  in  both; 
forfeiture  of  soods :  which  however 
is  pardoned  of  course  182 

6.  Felonious  homicide  is  the  killing  of 
a  human  creature,  without  justifica- 
tion or  excuse.  This  is,  I.  Killing 
one's  self.    II.  Killing  another  188 

7.  Killing  one's  self,  or  self<murder,  is 
where  one  deliberately,  or  by  any  un- 
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lawfal  vUieioua  act,  pats  an  end  to 
his  own  I&  This  is  felony ;  panish- 
ed  by  ignomtnious  burial,  and  forfeit- 
nre  of  goods  and  chattels  189 

8.  Killinc  another  is,  I.  Manslaugh- 
ter.   II.  Murder  190 

9.  Manslaughter  is  the  unlawfulkilling 
of  another ;  without  malice,  express 
or  implied.  This  is  either,  I.  Yo- 
luotaiy,  upon  a  sudden^  heat.  IL  In- 
T<riantanr,  in  the  commission  of  some 
unlawfoi  act  Both  are  felony,  but 
within  cleigy ;  except  in  the  case  of 
Stabbing  191 

10.  Murder  is  when  a  person,  of  sound 
memory  and  discretion,  unlawfully 
killeth  any  reasonable  creature,  in  be- 
ing, and  under  the  kinj^s  peace ;  with 
malice  aforethought,  either  express  or 
implied.  This  is  felony,  without  cler- 
gy ;  punished  with  speedy  death,  and 
hiangmg  in  chains,  or  dissection  104 

11.  Petit  treason,  (being  and  aggravated 
degree  of  murder),  is  where  the  ser- 
vant kills  his  msster,  the  wife  her  hus- 
band, or  the  ecclesiastic  his  superior. 
Penalty:  in  men,  to  be  drawn,  and 
banged ;  in  women,  to  be  drawn,  and 
burned  203 

CHAPTER  XV. 

'^  Oftsncks  against  tHc  Pbbsons 
OF  Ikoitiduals  205  to  210 

Crimes  affecting  the  persons  of  indi- 
viduals, l^  other  corporal  injuries  not 
amounting  to  homicide,  are,  I.  May- 
hem; and  also  shooting  at  another. 
Penalties :  fine ;  imprisonment ;  judg- 
ment of  felony,  without  clergy.  II. 
Forcible  abduction,  and  marriage  or 
defilement,  of  an  heiress ;  which  is 
felony :  also,  stealing,  and  deflowering 
or  marrying,  any  woman*child  under 
the  age  of  sixteeen  years  ;  for  which 
the  penaK  *  is  imprisonment,  fine,  and 
temporary^orfeiture  of  her  landa.  III. 
Rape ;  and  also  carnal  knowledge  of  a 
woman-child  under  the  age  of  ten 
Tears.  IV.  Buggeiy,  with  man  or 
beast — ^Both  these  are  felonies,  with- 
out clergy.  V.  Assault.  VF.  Batte- 
ry; especially  of  clergymen.  VII. 
Wounding.  Penalties,  in  all  three : 
fine ;  imprisonment ;  and  other  corpo- 
ral punishment.  VIII.  False  impri- 
sonment Penalties :  fine  ;  imprison- 
ment ;  and  (in  some  atrocious  cases) 
the  pains  ofpr<smiuuiie,  and  incapacity 
of  office  or  pardon.  IX.  Kidnapping, 
or,  forcibly  stealing  away  the  king's 
subjects.  Penalty:  fine;  imprison- 
ment ;  and  pillory  205-219 

CHAPTER  XVI. 

Or  OrPKN6BS  AOAINST  THE  HABITA- 
TIONS OF  INDITIDITALS  220  tO  222 

1.  Crimes,  affecting  the  habitations  of 
individuals,  are,  I.  Arson.  II.  Bur- 
glary 220 

Vol.  II 
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2.  Arson  is  the  malicious  and  wilftil 
burning  of  the  house,  or  out-hottse»  of 
another  man.  This  is  felony  ;  in  some 
cases  within,  in  others  without,  dergjr    220 

3.  Burglary  is  the  breaking  and  enter- 
ing} ^y  night,  into  a  mansion-house ; 
with  intent  to  commit  a  felony.    This 

is  felony,  without  clergy  282 

CHAPTER  XVIL 

Of  Offsnobs  against  Pbivatb  Pbo- 
PEBTY  '  229  to  247 

1.  Crimes,  affecting  the  private  property 
of  individuals,  are,  I.  Larceny.  II. 
Malicious  mischief.    III.  Forgeiy  220^ 

2.  Larceny  is,  I.  Simple.  II.  Mixed,  or 
compound  229 

3.  Simple  larceny  is  the  felonious  tak- 
ing, and  carrying  away,  of  the  per- 
sonal goods  of  another.  And  it  is,  I. 
Grandlarceny ;  being  alK>ve  the  value 
of  twelve  pence.  Which  is  felony ; 
in  some  cases  within,  in  others  with-  ■ 
out,  clergy.  II.  Petit  larceny ;  to  the 
value  of  twelve  pence  or  under. 
Which  is  also  felon^,  but  not  capital : 
being  punished  with  whipping,  or 
transportation  229 

4.  Mixed,  or  compoiind,  larceny,  is  that 
wherein  the  taking  is  accompanied 
with  the  aggravation  of  being,  I.  From 

the  house.    II.  From  the  person  289 

5.  Larcenies  from  -the  house,  by  day  or 
night,  are  felonies  without  deiigy, 
when  they  are,  I.  Larcenies,  above 
twelve  pence,  from  a  church ; — or  by 
breaking  a  tent  or  booth  in  a  market 
or  fair,  by  day  or  night,  the  owner  or 
his  family  being  therein ; — or  by  break- 
ing a  dv^lling-house  by  day,  any  per- 
son being  therein ; — or  from  a  dwelling- 
house  by  da;^,  without  breaking,  any 
person  therein  being  put  in  fear ; — or 
from  a  dwelling-house  by  night,  with- 
out breaking,  the  owner  or  his  familv 
being  therein,  and  put  in  fear.  II. 
Larcenies,  of  five  shillings,  by  break- 
ing the  dwelling-house,  shop,  or  ware- 
house, by  day,  though  no  person  be 
therein ;— or,  by  privately  stealing  in 
«ny  shop,  warehouse,  coach-house,  or 
stable,  by  day  or  night,  without  break- 
ing, and  though  no  person  be  therein. 
III.  Larcenies,  of  forty  shillines,  from 
a  dwelling-house  or  its  out-nouses, 
without  breaking,  and  though  no  per- 
son be  therein  239 

6.  Larceny  from  the   person  is,  I.  By 
privately  stealing,  from  the  peraon  o 
another,  above  the  value  of  twelve 
pence.    II.  By  robbery;  or  the  feloni- 

'  ous  and  forcible  taking,  from  the  per- 
son of  another,  goods  or  money  of  any 
value,  by  putting  him  in  fear.  These 
are  both  felonies  without  clergy.  An 
attem()t  to  rob  is  also  felony  241 

7.  Malicious  mischief,  by  destroying 
dikes,  goods,  cattle,  ships,  garments, 
fish-ponds,  trees,  woods,  churches, 
chapels,  meeting-houses,  houses,  out* 
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housM,  oora,  hkf,  ttrew,  lea  or  river 
banks,  hop-binda,  ooal>iDmea,  (or  en- 

g'nea  thereunto  belonging),  or  any 
ncea  for  inclosurea  by  act  of  Parlia- 
ment, in  felony,  and,  in*  most  cues, 
without  benefit  of  clergy  243 

8.  Forgefy  is  the  fraudulent  making  or 
alteration  of  a  writing,  in  prejudice  of 
another's  right.  Penalties :  nne ;  im- 
prisonment;  pillory ;  loss  of  nose  and 
ears ;  forfeiture ;  judgment  of  felony, 
without  clergy  247 

CHAPTER  XVm. 

Or  THB  Means  op  prbtbntinq  Or« 
riNOBS  251  to  256 

1.  Crimes  and  misdemeanors  may  be 
prerented,  by  compelling  suspected 
persons  to  give  security  :  which  is  ef- 
fected by  binding  them  in  a  condi- 
tional recognizance  to  the  king,  taken 
in  court,  or  by  a  magistrate  out  of 
court  251 

2.  These  recognizances  may  be  condi- 
tioned, I.  To  keep  the  peace.    II.  To 

be  of  the  good  behaviour  252 

3.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own 
discretion ;  or,  at  the  reouest  of  such 

as  are  entitled  to  demand  the  same  253 

4.  All  persons,  who  have  given  suffi- 
cient cause  to  apprehend  an  intended 
breach  of  the  peace,  may  be  bound 
over  to  keep  the  peace ;  and  all  those 
that  be  not  of  good  fame,  may  be  bound 
to  the  good  behaviour ;  and  may,  upon 
refusal  ii^  either  case,  be  committea  lo 
gaol  256 

CHAPTER  XIX. 

Op  Coohts  op  ▲  Criminal  Jrisdic- 
TION  258  to  277 

1.  In  the  method  of  punishment  may  be 
considered,  I.  The  several  courts  of 
criminal  jurisdiction.  11.  The  seve- 
ral proceedings  therein  258 

2.  The  criminal  courts  are,  I.  Those  of 
a   public    and    general    jurisdiction 
throughout  the  realm.    II.  Those  of  a 
private  and  special  jurisdiction  258 

8.  Public  crimmal  courts  are,  I.  The 
high  court  of  parliament ;  which  pro- 
ceeds by  impeachment.  II.  The  court 
of  the  lord  high  steward ;  and  the  court 
of  the  king  in  full  parliament :  for  the 
trial  of  capitally  indicted  peers.  IIL 
The  court  of  King's  Bench.  I V.  The 
court  of  chivalry.  V.  The  court  of 
admindtT,  under  the  king's  commis- 
sion. VI.  The  courts  of  oyer  and  ter- 
miner and  general  gaol-delivery.  VII. 
The  court  of  ouarter-sessions  of  the 
peace.  VIII.  Tbe  sheriff's  toum.  IX. 
The  court-leet.  X.  The  court  of  the 
coroner.  XL  The  court  of  the  clerk 
of  the  market  258-275 

4.  Private  criminal  courts  are,  I.  The 
court  of  the  lord  steward,  ^tc.  by  sta- 
tute of  Henry  VII.    II.  The  court  of 


the  lord  steward,  &e.  by  statrte  of 
Henry  VIU.  UI.  The  university 
couru  275-277 

CHAPTER  XX 

Op  sdmmabt  Contictxons  280  to  288 

1.  Proceedings  in  criminal  courts  are,  L 
Summary.    II.  Regular  280 

2.  Summary  proceedings  are  such,  where- 
by a  man  may  be  convicted  of  divers 
offences,  without  any  formal  process 
or  jury,  at  the  discretion  of  the  judjge 
or  judges  appointed  by  act  of  parlia- 
ment, or  common  law  280 

3.  Such  are,  I.  Trials  of  offences  and 
frauds  against  the  laws  of  excise  and 
other  branches  of  the  king's  revenue. 

II.  Convictions  before  Justices  of  the 
peace  upon  a  variety  of  minute  offen- 
ces chiefly  against  the  public  police. 

III.  Attachments  for  contempts  to  the 
superior  courts  of  justice  281-288 

CHAPTER  XXI, 

Op  Arrbsts  289  to  295 

1.  Regular  proceedings,  in  the  courts  of 
common  law,  arc,  I.  Arrest.  II.  Com- 
mitment and  bail.    III.  Prosecution. 

IV.  Process.  V.  Arraignment,  and 
its  incidents.  VI.  Plea  and  issue. 
VII.  Trial  and  conviction.  VLU.  Cler- 
gy. IX.  Judgment,  and  its  consequen- 
ces. X.  Reversal  of  iudgment.  XI. 
Reprieve  or  pardon.    All.  Execution    289 

2.  An  arrest  is  the  apprehending,  or  re- 
straining, of  one's  person ;  in  order  to 
be  forthcoming  to  answer  a  crime, 
whereof  one  is  accused  or  suspected       289 

3.  This  may  be  done,  I.  By  warrant.  II. 
By  an  officer,  without  warrant.  III. 
By  a  private  person,  without  warrant. 

IV.  By  hue  and  cry  289-295 

CHAPTER  XXII. 

Op  Cokmitubnt  and  Bail  296  to  299 

1.  Commitment  in  the  confinement  of 
one's  person  in  prison  for  safe  custody, 
by  warrant  from  proper  aulhorily ;  un- 
less, in  bailable  offences,  he  puts  in 
sufficient  bail,  or  security  for  bis  fu- 
ture appearance  296 

2.  The  magistrate  is  bound  to  take  rea- 
sonable bail,  if  offered ;  unless  the  of- 
fender be  not  bailable  296 

3.  Such  are,  I.  Persons  accused  of  trea- 
son ;  or,  II.  Of  murder ;  or,  IIL  Of 
manslaughter,  by  indictment;  or  if 
the  prisoner  was  clearly  the  slayer. 
IV.  Prison-breakers,  when  committed 

.  for  felony.  V.  Outlaws.  VI.  Those 
who  have  abjured  the  realm.  VII. 
Approvers,  and  appellees.  VIII.  Per- 
sons taken  with  the  mainour.  IX. 
Persons  accused  of  arson.  X.  Ex- 
communicated persons  298 

4.  The  magistrate  may,  at  his  discretion, 
admit  or  not  ndrait  to  bail,  persons  not 
of  good  fame,  ehaiged  with  other  felo- 
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mes,  ivhether  aa  principals  or  as  ao- 
eessories  299 

5.  If  they  be  of  good  fame,  he  it  bound 

to  admit  them  to  bail  299 

6.  The  court  of  Eing*8  Bench,  or  its 
judges  in  time  of  racation,  may  bail 

in  any  caae  whatsoerer  299 

CHAPTER  XXIIL 

Ur  THB  SKTBftAL  MoDBS  OF  PbOSBOV- 

TION  301  to  312 

1.  Prosecntiott,  or  the  manner  of  ac- 
cnstng  offendevs,  is  either  by  a  pre- 
TioQs  finding  of  a  mnd  jury,  as,  I. 
By  presentment.  It.  By  intiictment. 
Or,  withoot  such  finding — III.  By  in- 
formation.   IV.  By  appeal  301 

2.  A  presentment  is  the  notice  taken  by 
a  grand  jury  of  any  offence,  from  their 
own  knowledge  or  observation  301 

3.  An  indictment  is  a  written  accusation 
of  one  or  more  persons  of  a  crime  or 
misdemeanor,  preferred  to,  and  pre- 
sented on  oath  by,  a  grand  jury  ;  ex- 
pressing, with  sufficient  certainty,  the 
person,  lime,  place,  and  offence  302 

4.  An  information  is,  I.  At  the  suit  of 
the  king  and  a  sabject,  upon  penal 
statutes.  II.  At  the  suit  of  the  king 
only.  Either,  1.  Field  by  the  attor- 
ney-general car  ofido,  for  such  misde- 
meanors as  affect  the  king's  person  or 
goremment :  or,  2.  Filed  by  the  mas- 
ter of  the  crown-o^e  (with  leave  of 
the  court  of  King's  Bench)  at  the  re- 
lation of  some  private  subject,  for 
other  gross  and  notorious  misdemea- 
nors. All  differing  from  indictments 
in  this :  that  they  are  exhibited  by  the 
infonner,  or  the  king's   officer,  and 

not  on  the  oath  of  a  grand  jury  307-312 
&  An  appeal  is  an  accusation  or  suit, 
brought  by  one  private  subject  against 
another,  for  larceny,  rai>e,  mayhem, 
arson,  or  homicide :  which  the  king 
eannot  discharge  or  pardon,  but  the 
party  alone  can  release  312 

CHAPTER  XXIV. 

Or  Pkocbss  trpoN  an  Indictmbnt 

318  to  320 

1.  Process  to  bring  in  an  offender,  when 
indicted  in  his  absence,  is,  in  misde- 
meanors, by  venire  faeiaan  distreu  in- 
finite, and  eapiaa ;  in  capital  crimes, 
by  eapiae  only :  and,  in  both,  by  out- 
lawry 318-^320 

2.  During  this  stage  of  proceedings,  the 
indictment  may  be  removed  into  the 
court  of  Kinj^s  Bench  from  any  infe- 
rior jurisdiction,  by  writ  of  certiorari 
fadas :  and  cognizance  must  be  claim- 
ed in  places  of  exclusive  jurisdiction     320 

CHAPTER  XXV. 

Op    Abraigichbnt,   and    its    Inci- 
dents 322-431 
L  Anaignment,   is  the  calling  of  the 
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prisoner  to  the  bar  of  the  court,  to  an- 
swer the  matter  of  the  indictment  322 
2.  Incident  hereunto  are,  I.  The  stand- 
ing muto  of  the  prisoner ;  for  which, 
in  petit  treason,  and  felonies  of  death, 
he  shall  undergo  the  peine  for  et  dure. 
II.  His  confession:  which  is  either 
simple  ;  or  by  way  of  approvement 

324-331 

CHAPTER  XXVI. 

Of  PlbX,  and  Issue  332  to  341 

1.  The  plea,  or  defensive  matter  alleged 
by  the  prisoner,  mav  be,  I.  A  plea  to 
the  jurisdiction,  ll.  A  demurrer  in 
point  of  law.  III.  A  plea  in  abate- 
ment. IV.  A  special  plea  in  bar : 
which  is  1st,  auierfoite  aoptit;  2dly, 
aiUerfoite  convict  ;  3dly,  mUerfoite  at' 
taint ;  4thly,  a  pardon.  V.  The  gene- 
ral issue,  not  guilty  332-341 
8.  Hereupon  issue  is  joined  by  the  clerk 
of  the  arraigns,  on  behalf  of  the  king    341 

CHAPTER  XXVU. 

Of  Tbial,  and  Conviction  342  to  363 

1.  Trials  of  offences,  by  the  laws  of 
England,  were  and  are,  I.  By  ordeal, 
of  either  fire  or  water.  II.  By  the 
oorsned.  Both  these  have  been  long 
abolished.  III.  By  battel,  in  appeals 
and  approvements.    IV.  By  the  peers 

of  Great  Britain.    V.  By  Swxy        342-349 

2.  The  method  and  process  of^  trial  by 

1'ury  is,  I.  The  impanelling  of  the  jury. 
I.  Challenges  :  1st,  for  cause ;  2dly, 
peremptory.  III.  Talee  de  chrcunutan' 
tUme.  IV.  The  oath  of  the  jury.  V. 
The  evidence.  VI.  The  verdict,  either 
general  or  special  350-361 

3.  Conviction,  is  when  the  prisoner 
pleads,  or  is  found,  guilty :  where- 
upon, m  felonies,  the  prosecutor  is  en> 
titled  to,  I.  His  expenses.  II.  Res- 
titution of  his  goods  361-363 

CHAPTER  XXVIII. 

Of  tub  Benefit  of  Clbroy        365  to  374 

1.  Clergy,  or  the  benefit  thereof,  was 
originally  derived  from  the  usurped 
jurisdiction  of  the  popish  ecclesias- 
tics ;  but  hath  since  been  new  model- 
led by  sevenil  statutes  365 

2.  It  is  an  exemption  of  the  cleryry  from 
any  other  secular  punishment  for  felo- 
ny, than  imprisonment  for  a  year,  at 
the  Courtis  discretion ;  and  it  is  ex- 
tended likewise,  alisolutely,  to  lay 
peers,  for  the  first  offence ;  and  to  ail 
lay  commoners,  for  the  first  offence 
also,  upon  condition  of  branding,  im- 
prisonment, or  transportation  371 

3.  All  felonies  are  entitled  to  the  benefit 
of  clergy,  except  such  as  are  now  oust- 
ed by  particular  statutes  372 

4.  Felons,  on  receiving  the  benefit  of 
clergy,  (though  they  forfeit  their  goods 
to  the  crown),  are  discharged  of  all 
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CHAPTER  XXIX. 


Or  JvWMaHTf  AND  ITS  CoNSSQUEN- 
018  375  to  389 

1.  Judgment  (unless  any  matter  be  oflfer- 
ed  in  arrest  thereof)  follows  upon  eon- 
riction ;  being  the  pronouncing  of  that 
punishment  which  is  expressly  ordain- 
ed by  law  *        375 

2.  Attainder  of  a  eriminai,  is  the  imme- 
diate  consequence,  L  Of  having  judg- 
ment of  death  pronounced  upon  htm. 

II.  Of  outlawry  for  a  capital  offence       380 

3.  The  consequences  of  attainder  are, 
I.  Forfeiture  to  the  king.  II.  Ckirrup- 
tion  of  blood  381 

4.  Forfeiture  to  the  king  is,  I.  Of  real 
estates,  upon  attainder :—  in  high  tree- 
son,  absolutely,  till  the  death  of  the  > 
late  pretender's  sons; — in  felonies, 
for  the  king's  year,  day,  and  waste ; — 
in  misprision  of  treason,  assaults  on  a 
judffe,  or  battery  sitting  the  courts; 
dunng  the  life  of  the  offender.  II. 
Of  personal  estates,  upon  couTiction ; 
in  all  treason,  misprision  of  treason, 
felony,  excusable  homicide,  petit  lar« 
ceny,  standing  mute  upon  arraign- 
ment,  the  above-named  contempts  of 

the  king's  courts,  and  flight  381-388 

5.  Corruption  of  blood  is  an  utter  ex- 
tinction of  all  inheritable  quality  there- 
in :  so  thatf  afler  the  king's  forfeiture 
is  first  satisfied,  the  criminal's  lands 
escheat  to  the  lord  of  the  fee ;  and  he 
can  never  afterwards  inherit,  be  inhe- 
rited, or  have  any  inheritance  derived 
through  him  388-9 

CHAPTER  XXX. 

Or  Rbtbrsal  or  Judomiht         300  to  392 

1.  Judgments,  and  their  conseguenoes, 
may  be  avoided,  I.  By  falsifying,  or 
reversing,  the  attainder.  II.  By  re- 
prieve, or  pardon  390 

2.  Attainders  may  be  falsified,  or  reveis- 
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ed,  L  Without  a  writ  of  enor;  ibi 
matter  dehors  the  record.  II.  By  writ 
of  enor ;  for  mistakes  in  the  jud^ent, 
or  record.  lU.  By  act  of  Parliament; 
for  &vour  390-*399 

3.  When  an  outlawry  is  reversed,  the 
party  is  restored  to  the  same  plight,  as 
if  he  had  appeared  upon  the  capiat. 
When  a  judgment  on  conviction  is  re- 
versed, tne  party  stands  as  if  never 
accused  202 

CHAPTER  XXXI. 

Or  Rbprievb  and  Pardon  394  to  398 

1.  A  reprieve  is  a  temporary  suspension 
of  the  judgment,  I.  Ea  arbitrio  judi- 
eU.  II.  &  neceatitaU  U^  ;  for  pre|- 
nancv,  insanity,  or  the  tnal  of  identi- 
ty of  perM>n,  which  most  always  be- 
tried  nutanttr  394-396 

2.  A  pardon  is  a  permanent  avoider  of 
the  judgment  by  the  king's  majesty 
in  offences  against  his  crown  and  dig- 
nity ;  drawn  in  due  form  of  law,  al- 
lowed in  open  court,  and  thereby  mak- 
ing the  offender  a  new  man 

3.  The  king  cannot  pardon,  L  Imprison- 
ment of  the  subject  beyond  the  seas. 

II.  Offences   prosecuted    bv  appeaL 

III.  Common  nuisances.  iV.  Offen- 
ces against  popular  or  penal  statutes, 
after  information  brought  by  a  sub- 
ject. Nor  is  his  pardon  pleadable  to 
an  impeachment  by  the  commons  in 
Parliament  398 

CHAPTER  XXXII. 

Or  ExBCUTtoN  403 

1.  Execution  is  the  completion  of  hu- 
man punishment,  and  must  be  strict- 
ly performed  in  the  manner  which  the 

law  directs  403 

2.  The  warrant  for  execution  is  some- 
times under  the  hand  and  seal  of  the 
Judge ;  sometimes  by  writ  from  the 
king;  sometimes  by  rule  of  court; 
but  commonly  by  the  judge's  signing 
the  calendar  of  prisoners,  with  their 
separate  judgments  in  the  margin.  403 
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CHAPTER  L 

OF  THE  REDRESS  OF  PRIVATE  WRONGS  BY  THE 

MERE  ACT  OF  THE  PARTIES. 

At  the  opening  of  these  Commentaries  (a)  municipal  law  was  in 
general  defined  to  be,  "  a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  in  a  state,  commanding  what  is  right,  and  prohibiting  what  is 
wrong  (&)."  From  hence  therefore  it  followed,  that  the  primary  objects  of 
the  law  are  the  establishment  of  rights,  and  the  prohibition  of  wrongs. 
And  this  occasioned  (c)  the  distribution  of  these  collections  into  two  gene- 
ral heads ;  under  the  former  of  which  we  have  already  considered  the 
rights  that  were  defined  and  established,  and  under  the  latter  are  now  to 
consider  the  wrongs  that  are  forbidden,  and  redressed  by  the  laws  of  Eng- 
land. 

*In  the  prosecution  of  the  first  of  these .  inquiries,  we  distin-  [  *2  ] 
guished  rights  into  two  sorts :  first,  such  as  concern,  or  are  annex- 
ed to  the  persons  of  men,  and  are  then  called  ^'ura  personarum^  or  the  rights 
of  persons ;  which,  together  with  the  means  of  acquiring  and  losing  them, 
composed  the  first  book  of  these  Commentaries  :  and  secondly,  such  as  a 
man  may  acquire  over  external  objects,  or  things  unconnected  with  his 
person,  which  are  called  yura  rerum,  or  the  rights  of  things :  and  these,  with 
the  ifieans  of  transferring  them  from  man  to  man,  were  the  subject  of  the 
second  book.  I  am  now  therefore  to  proceed  to  the  consideration  of 
wrongs ;  which  for  the  most  part  convey  to  us  an  idea  merely  negative, 
as  being  nothing  else  but  a  privation  of  right.  For  which  reason  it  was 
necessary,  that  before  we  entered  at  all  into  the  discussion  pf  wrongs,  we 
should  entertain  a  clear  and  distinct  notion  of  rights :  the  '  contemplation 
of  what  is  jus  being  necessarily  prior  to  what  may  be  termed  injuria^  and 
the  definition  offus  precedent  to  that  of  nefcis. 

Wrongs  are  divisible  into  two  sorts  or  species :  private  wrongs,  and  pub- 
lic wrongs.  The  former  are  an  infringement  or  privation  of  the  private  or 
civil  rights  belonging  to  individuals,  considered  as  individuals  ;  and  are 

(a)  Introd.  \  S.  ccmtnria.    Cle.  11.    TkSUfp.  19.    Bract.  1. 1,  e.  S. 

ik)  Sameti4  Jntta,  Jttbem  htmetta,  tt  ftMktnt       (e)  Book  I.  dk  I. 
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thereupon  frequently  termed  civil  injuries :  the  latter  are  a  breach  and  vio- 
lation of  public  rights  and  duties,  which  affect  the  whole  community, 
considered  as  a  community  ;  and  are  distinguished  by  the  harsher  appella- 
tion of  cHmes  and  misdemeanors.  To  investigate  the  first  of  these  species 
of  wrongs,  with  their  legal  remedies,  will  be  our  employment  in  the  pre- 
sent book ;  and  the  other  species  will  be  reserved  till  the  next  or  conclud- 
ing one. 

The  more  effectually  to  accomplish  the  redress  of  private  mjuries,  courts 
of  justice  are  instituted  in  every  civilized  society,  in  order  to  protect  the 
weak  from  the  insults  of  the  stronger,  by  expounding  and  enforcing  those 
laws,  by  which  rights  are  defined,  and  wrongs  prohibited.  This  reme- 
dy is  therefore  principally  to  be  sought  by  application  to  these 
[  *3  ]  •courts  of  justice  ;  that  is,  by  civil  suit  or  action.  For  which 
reason  our  chief  employment  in  this  book  will  be  to  consider 
the  redress  of  private  wrongs,  by  suit  or  action  in  coiuts.  But  as  there  are 
certain  injuries  of  such  a  nature,  that  some  of  them  furnish  and  others 
require  a  more  speedy  remedy,  than  can  be  had  in  the  ordinary  forms  of 
justice,  there  is  allowed  in  those  cases  an  extrajudicial  or  eccentrical  kind 
of  remedy  ;  of  which  I  shall  first  of  all  treat,  before  I  consider  the  several 
remedies  by  suit :  and,  to  that  end,  shall  distribute  the  redress  of  private 
•wrongs  into  three  several  species  :  first,  that  which  is  obtained  by  the  mere 
act  of  the  parties  themselves  ;  secondly,  that  which  is  effected  by  the  mere 
act  and  operation  of  law ;  and,  thirdly,  that  which  arises  from  suit  or  action 
in  courts,  which  consists  in  a  conjunction  of  the  other  two,  the  act  of  the 
parties  co-operating  with  the  act  of  law. 

And,  Jirst,  of  that  redress  of  private  injuries,  which  is  obtained  by  the 
mere  act  of  the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from 
the  act  of  the  injured  party  only  ;  and,  secondly,  that  which  arises  from 
the  joint  act  of  all  the  parties  together :  both  which  I  shall  consider  in 
their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured 
party,  is, 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence  of 
such  as  stand  in  the  relations  of  husband  and  wife,  parent  and  child,  mas- 
ter and  servant.  In  these  cases,  if  the  party  himself,  or  any  of  these  his 
relations  ( 1 ),  be  forcibly  attacked  in  his  person  or  property,  it  is  lawful  for 
him  to  repel  force  by  force  ;  and  the  breach  of  the  peace,  which  happens, 
is  chargeable  upon  him  only  who  began  the  affray  (rf).     For  the  law,  in 

id)  2  noil.  Abr.  546.    1  Hawk.  P.  C.  131. 

—  ■    -  '  — — — — ^ 

(1)  It  is  said,  that  according  to  1  Salk.  407,  ed  Commentator,  the  law  respects  the  passions 

1  lid.  Raym.  C2.  and  Bui.  N.  P.  18.  a  master  or  the  human  mind,  yet  it  does  not  allow  this 

cannot  justify   an   assault  in  defence  of  his  interference  as    an  indulgence   of  revenge, 

serrant,  because  he  might  have  an  action  per  but  merely  to  prevent  the  injury,  or  a  repeti- 

mtod  eervitittm  amisit.    But  according  to  2  tion  of  it ;  and  therefore  in  a  plea  by  a  fi|- 

Kol.  Ab.  546.  D.  pi.  2.    Owen,  151.  Bsic.  Ab.  ther,  master,  &c.,  founded  on  this  ground,  it  is 

Master  and  Servant,  P.  such  an  interference  necessary  to  state  that  the  plaintiff  vmUd  have 

by  the  master  is  lawful ;  and  Ld.  Hale»  1  vol.  beat  the  son,  servant,  &c.  if  the  defendant  had 

484.  sa^s,  "  That  the  law  had  been  for  a  mas-  not  interfered  ;  and  if  it  bo  merely  alleged  that 

ter  killing  in  the  necessary  defence  of  his  ser-  the  plaintiff  had  assaulted  or  beat,  &c.  it  will 

vant,  the  husband  in  defence  of  his  wife,  the  be  demurable,  for  if  the  assault  on  the  roaster, 

wife  of  the  husband,  the  child  of  the  parent,  &c.  be  over,  the  servant  cannot  strike  by  way 

or  the  parent  of  the  child,  for  the  act  of  the  as-  of  revenge,  but  merely  in  order  to  prevent  an 

sistant  shall,  have  the  same  construction  in  injury.    2Stra.  953.    When  a  person  does  not 

such  cases  as  the  act  of  the  party  assist^  stand  in  either  of  these  relations,  he  cannot 

should  have  had  if  it  had  been  done  by  himself,  justify  an  interference  on  behalf  of  the  party 

for  thev  are  in  a  mutual  relation  one  to  an-  injured,  but  merely  as  an  indiiferent  person, 

other.*'    But  though,  as  observed  by  the  learn-  to  preserve  the  peace.    2  Sirs.  954. 
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diis  case,  respects  the  passions  of  the  human  mind  ;  and  (when  external 
▼iolence  is  offered  to  a  man  himself,  or  those  to  whom  he  bears  a  near 
connexion)  makes  it  lawful  in  him  to  do  himself  that  immediate 
justice,  to  whichhe  •is  prompted  by  nature,  and  which  no  pru-  [  *4  ] 
dential  motives  are  strong  enough  to  restrain.  It  considers  that 
the  future  process  of  law  is  by  no  means  an  adequate  remedy  for  injuries 
accompanied  with  force ;  since  it  is  impossible  to.  say,  to  what  wanton 
lengths  of  rapine  or  cruelty  outrages  of  this  sort  might  be  carried,  unless 
it  were  permitted  a  man  immediately  to  oppose  one  violence  with  another. 
Self-defence,  therefore,  as  it  is  justly  called  the  primary  law  of  nature,  so 
it  is  not,  neither  can  it  be  in  fact,  taken  away  by  the  law  of  society.  In 
tSe  Eng^h  law  particularly,  it  is  held  an  excuse  for  breaches  of  the  peace, 
nay  even  for  homicide  itself :  but  care  must  be  taken,  that  the  resistance 
does  not  exceed  the  bounds  of  mere  defence  and  prevention  ;  for  then  the 
defender  would  himself  become  an  aggressor  (2). 

II.  Recaption  or  reprisal  is  another  species  of  remedy  by  the  mere  act 
of  the  party  injured.  This  happens,  when  a^y  one  hath  deprived  another 
of  bis  proper^  in  goods  or  chattels  personal,  or  wrongfully  detains  one's 
wife,  child,  or  servant :  in  which  case  the  owner  of  the  goods,  and  the 
husband,  parent,  or  master,  may  lawfully  claim  and  retake  them,  where- 
ever  he  happens  to  find  them ;  so  it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace  {e).  The  reason  for  this  is  obvious  ;  since  it 
may  frequently  happen  that  the  owner  may  have  this  only  opportunity  of 
doing  himself  justice :  his  goods  may  be  afterwards  conveyed  away  or 
destroyed ;  and  his  wife,  children,  or  servants,  concealed  or  carried  out  of 
his  reach  ;  if  he  had  no  speedier  remedy  than  the  ordinary  process  of  law. 
If  therefore  he  can  so  contrive  it  as  to  gain  possession  of  his  property 
again,  without  force  or  terror,  the  law  favours  and  will  justify  liis  prpceed- 
ing.  But,  as  the  public  peace  is  a  superior  consideration  to  any  one 
man's  private  property ;  and  as,  if  individuals  were  once  allowed  to  use 
private  force  as  a  remedy  for-private  injuries,  all  social  justice  must  cease, 
the  strong  would  give  law  to  the  weak,  and  every  man  would  revert  to  a 
state  of  nature ;  for  these  reasons  it  is  provided,  that  this  natural 

right  of  recaption  •shall  never  be  exerted,  where  such  exertion  [  *5  ] 
must  occasion  strife  and  bodily  contention,  or  endanger  the  peace 
of  society.  If,  for  instance,  my  horse  is  taken  away,  and  I  find  liim  in  a 
common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize  him  to  my  own  use  ; 
but  I  cannot  justify  breaking  open  a  private  stable,  or  entering  on  ,the 
grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously  stolen  (/) ; 
but  must  have  recourse  to  an  action  at  law  (3). 

III.  As  recaption  is  a  remedy  given  to  the  party  himself,  for  an  injury 
to  his  personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries 
to  real  property,  is  by  entry   on  lands  and   tenements,  when   another 

(«}  9  hnt.  134.    Hal.  Anal. «  40.  (/ )  9  Roll.  Rep.  55, 56. 306.  3  Roll.  Abr.  5d5, 566. 

(2)  See  2  R.  S.  6G0.  f  3,  iind  book  4.  note  6,  on  the  vrongHo«^r  in  order  to  recover  it,  8  T. 
^182.  R.78.    2  Roll.  Abr.  56. 206.    2  Roll.  Abr.  565. 

(3)  Fn  tbe  case  of  porsonnl  property  impro-  pi.  50.  2  Leonanl,  202.  Selw.  N.  P.  tit.  As- 
perly  detained  or  token  away,  it  may  be  re-  sault  and  Battery  :  nor  can  he  without  leare 
taken  from  the  house  and  custody  of  the  enter  the  door  of  n  third  person,  not  privy  to 
wrongdoer,  eren  without  a  previoua  request ;  the  wrongful  detainer,  to  take  his  goods  there* 
bot  unless  it  was  seized  or  attempted  to  bo  from.  2  Roll.  Abr.  55,  6.  208.  2  Roll.  Abr. 
seised  forcibly,  the  owner  cannot  justify  doing  565. 1.  pL  2.    Bac.  Ab.  Trespass,  F. 

any  thing  more  than  gently  laying  his  hands 
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person  without  any  right  has  tajLea  poBseasioa  thereof  (4).  This  depends 
in  some  measure  on  like  reasons  with  the  former ;  and  like  that  too,  must 
be  peaceable  and  without  force.  There  is  some  nicetv-  required  to  define 
and  distinguish  the  cases,  in  which  such  entry  is  lawful  or  otherwise  ;  it 
will  therefore  be  more  fully  considered  in  a  subsequent  chapter  (5) ;  b^ing 
only  mentioned  in  this  place  for  the  sake  of  regularity  and  order. 

IV .  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injured,  is 
the  abatement^  or  removal  of  nuisances  (6).  What  nuisances  are,  and  their 
several  species,  we  shall  find  a  more  proper  place  to  inquire  under  some  of 
the  subsequent  divisions  (7).  At  present  I  shall  only  observe,  that  whatso^* 
ever  unlawfully  annoys  or  doth  damage  to  another  is  a  nuisance  ;  and  such 

(4)  With  respect  td  land  mad  houaes  also,  on  the  soil  of  the  other  and  abate  the  DQisance, 
resumption  of  possession  by  the  mere  act  of  and  justify  the  trespass :  and  this  right  of 
the  party  is  frequently  allowed.  Thus,  if  a  abatement  is  not  confined  merely  to  a  house, 
tenant  omit  at  the  expiration  of  his  tenancy  to  roiU«  or  land.  2  Smith's  Rep.  9.  3  RoL  Ah. 
deliver  up  possession,  the  landlord  may  legally,  560.  2  Leon.  202.  Com.  Dig.  Pleader  3  M. 
in  his  absence,  break  open  the  outer  door  and  42.  3  Lev.  92.  So  it  seems  that  a  libellous 
resume  possession,  though  some  articles  of  print  or  paper,  affecting  a  private  individual, 
furniture  remain  therein  ;  and  if  the  landlord  nay  be  destroyed,  or,  which  is  the  safer  course, 
put  his  cattle  on  the  land,  and  the  tenant  die-  taken  and  delivered  to  a  magistrate.  5  Coke, 
train  them  as  damage-feasant,  he  may  be  sued.  125.  b.  2  Camp.  511.  Per  Best,  J.  in  the 
1  Bing.  R.  158.  7  T.  R.  431, 2.  l'  Price  R.  Earl  Lonsdale  ▼.  Nelson,  2  Bar.  &  Cms.  311, 
53.  Andr.  109.  6  Taunt  202.  If  the  land-  '*  nuisances,  by  an  act  of  eommUnon,  are  oom* 
lord,  in  resuming  possession,  be  guilty  of  a  mittedindefianceof  those  whom  such  nuisan- 
forcible  entry  with  strong  hand,  or  other  illegal  ces  injure,  and  the  injured  party  may  abate 
breach  of  the  peace,  he  will  be  liable  to  an  in-  Uiem,  without  notice  to  the  person  who  com^ 
dictment.  7  T.  R.  432.  3  T.  R.  295.  6  mitted  them;  but  there  is  no  decided  case 
Taunt.  202.  8  T.  R.  361.  403.  But  the  cir-  which  sanctions  the  abatement,  by  an  indi- 
cumstance  of  the  owner  of  property  using  too  vidual,  of  nuisances  from  omistiont  except  that 
much  force  in  regaining  pomession,  but  tak-  of  cutting  the  branches  of  trees  which  over- 
ing  care  to  avoid  personal  injury  to  the  party  hang  a  public  road,  or  the  private  property  of 
resisting,  will  not  enable  the  falter  to  sue  him.  the  person  who  cuts  them.  The  permittine 
See  cases  in  last  two  notes.  But  if  any  un-  these  branches  to  extend  so  hr  beyond  the  soil 
necessary  violence  to  the  person  be  used  in  of  the  owner  of  the  trees,  is  an  unequivocal 
rescuing  or  defending  possession  of  real  or  act  of  negligence,  which  distinguishes  this 
personal  property,  the  party  ^itty  of  it  is  Ha-  case  from  most  of  the  other  oases  that  have 
ble  to  be  sued.  8  T.  R.  209.  id.  76.  1  Saund.  oecuired.  The  security  of  lives  and  propeity 
296.  n.  1.  So,  as  the  law  allows  retaking  of  may  sometimes  require  so  speedy  a  remedy  as 
the  possession  of  land,  it  also  sanctions  the  not  to  allow  time  to  call  on  the  person  on 
due  defence  of  the  possession  thereof;  and  whose  property  the  mischief  hasansentore- 
therefore,  though  if  one  enter  into  my  ground,  medy  it ;  in  such  cases  an  individaal  would 
I  must  reouest  him  to  depart  before  I  can  lay  be  justified  in  abating  a  nuisance  from  orals* 
hands  on  nim  to  turn  him  out,  yet  if  he  refuse  sion  without  notice.  In  all  other  cases  of  such 
I  may  then  push  him  out,  sind  if  he  enter  nuisances,  persons  should  not  take  the  law  into 
with  actual  force  I  need  not  first  re<)uest  him  their  own  hands,  but  follow  the  advice  of  Lord 
to  be  gone,  but  may  lay  hands  on  htm  imme-  Hale,  and  appeal  to  a  court  of  justice  ;*'  and 
diately.  8  T.  R.  78. 1  Salk.  641.  See  1  Bing.  see  farther,  3  Dowl.  &  R.  556.  And  it  was 
158.  held  in  the  same  case,  that  where  a  person  is 
^5)  Post,  174.  ^  bouod  to  repair  works  connected  with  a  port, 
(6)  Thus,  in  case  of  ^public  nuisance,  if  a  and  neglects  to  do  so,  another  person  cannot 
house  be  built  across  a  bighwav  any  person  justify  an  entry  to  repair  without  averring  and 
may  pull  it  down ;  and,  it  is  said,  he  need  not  proving  that  immediate  repairs  were  neces- 
observe  particular  care  in  abating  it,  so  as  to  sary,  and  the  parties' right  to. use  the  port.  As 
prevent  injury  to  the  materials.  And  though  to  outting  trees,  "  if  the  boughs  of  your  trees 
a  gate,  illegally  fastened,  might  have  been  grow  out  into  my  land.  I  may  cut  them."  Per 
opened  without  cutting  it  down,  yet  the  cutting  Croke,  J.  Rol.  Rep.  394.  3  BuU.  198.  Vin. 
would  be  lawful.  However,  it  is  a  general  Ab.  Trees,  £.  &  tit.  Nuisance,  W.  2.  pi.  3. 
rule,  that  the  abatement  must  be  limited  by  its  The  abater  of  a  private  nuisance  cannot  re- 
necessity,  and  no  wanton  or  unnecessary  in-  move  the  materials  further  than  necessary ; 
jury  must  be  committed.  2  Salk.  458.  As  to  or  convert  them  to  his  own  use.  Dolt.  c.  50. 
private  nuisances,  they  also  may  be  abated ;  And  so  much  only  of  the  thing  as  causes  the 
and  therefore  it  was  recently  held,  that  if  a  nuisance  should  be  removed ;  as  if  a  house  be 
man  in  his  own  soil  erecta  thir^  which  is  a  built  too  high,  only  so  much  of  it  as  is  too  high 
nuisance  to  another,  ai  by  slopping  a  rivulet,  should  be  pulled  down.  9  Rep.  53.  God.  '^1. 
and  so  diminishing  the  water  used  by  the  lat-  2  Stra.  686. 
ter  for  his  cattle,  the  part^  injured  may  enter  (7)  Post,  216. 
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Boisance  may  be  abated,  that  is,  taken  awajr  or  remored,  by  the  party 
aggrieved  thereby,  so  as  he  conunits^no  riot  in  the  doing  of  it  {g).  If  a 
house  or  wall  is  erected  so  near  to  mine  that  it  stops  my  ancient  lights, 
which  is  a  private  nuisance,  I  may  enter  my  neighbour's  land,  and  peace- 
ably pull  it  down  (A).  Or  if  a  new  gate  be  erected  across  the  public 
highway,  which  is  a  common  nuisance,  any  of  the  king's  subjects 
passing  that  way,  may  cut  it  down  and  destroy  it  (t).  *And  the  [  *6  ] 
reason  why  the  law  allows  this  private  and  summary  method  of 
doing  one's  self  justice,  is  because  injuries  of  this  kind,  which  obstruct  or 
annoy  such  things  as  «re  of  daily  convenience  and  use,  require  an  imme- 
diate remedy,  and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms 
of  justice. 

V.  A  fifUi  case,  in  which  the  law  allows  a  man  to  be  his  own  avenger, 
or  to  minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  for 
non-payment  of  rent,  or  other  duties  (8)  ;  or,  distraining  another's  cattle 

Or)  Rap.  roi.    9  Bap.  59.  (t)  Cro.  Car.  184. 

(k)  SalL459. 

(8)  As  to  distresses  in  general,  see  Gilbert  tlie  consequencef  thnt  if  a  landlord,  after  rent 

on  DiMtreaaeB  by  Hunt ;  Bradby  on  Dist. ;  has  become  doe  and  before  payment,  conveys 

Com.  Dig.  Distress ;  Bac  Ab.  Distress ;  Yin.  his  legal  estate  to  another,  he  cannot  distrain. 

Ah.  Distress;  2  Saunders,  index,  Distress;  Gilb.  Action  Debt,  411.     Bro.  Debt.  pi.  93. 

Wilkinson  on  Replevin.    As  the  law  allows  a  Vaaghan,  40.     Bac.  Ab.  Distress,  A.    And 

credoor  to  arrest  the  person  of  his  debtor  as  a  for  the  same  reason,  it  is  necessary  to  aver  in 

security  for  his  being  forthcoming  at  the  de-  an  avowry  and  cognizance,  that  at  the  time  of 

termination  of  the  suit ;  so  in  certain  cases,  it  the  distress  the  tenancy  subsisted.    The  com- 

permits  a  landlord  to  distrain  for  arrear  of  irum  law  was  altered  as  far  as  regards  tenants 

rent,  in  order  to  compel  the  payment  of  it.    It  holding  over,  by  the  8  Ann.  c.  14.  which  pro- 

is  laid  down  thst  the  remeay  for  recovery  of  vided,  that  if  a  person  retain  possession  of  the 

rent,  by  war  of  distress,  was  derived  from  the  estate  after  the  expiration  of  his  tenancy,  the 

civil  law ;  for  anciently,  in  the  feudal  law,  the  landlord,  if  his  interest  continue,  may  distrain 

nei^ect  to  attend  at  the  lord's  courts,  or  not  within  six  months.    Ekfore  this  statute  it  was 

doing  feudal  service,  was  a  forfeiture  of  the  usual,  and  still  may  be  expedient,  to  provide 

estate ;  but  these  feudal  forfeitures  were  after-  that  the  last  half  year's  rent  shall  be  paid  at  a 

wards  uimed  into  distresses  according  to  the  day  prior  to  the  determination  of  the  lease,  so 

{lignotary  method  of  the  civil  law,  that  is,  the  as  to  enable  the  landlord  to  distrain  before  the 

and  let  out  to  the  tenant  is  hypothecated,  or  removal  of  the  tenant.    Co.  Lit.  47.  b.    If  by 

as  a  pledge  in  his  hands,  to  answer  the  rent  agreement  or  custom  the  tenant  has  an  away 

agreed  to  be  paid  to  the  landlord,  and  the  going  crop,  and  right  to  hold  over  to  clear  the 

^roole  profits  arising  from  the  land  are  liable  same,  the  landlord  may,  during  such  excres- 

to  the  lord's  seizure  for  the  payment  and  sa-  cence  of  the  term,  distrain  at  common  law. 

tisfaction  of  it.    Gilb.  Dis.  2.    Gilb.  Rents,  3.  1  Hen.  Bla.  8.    So  the  1 1  Geo.  II.  c.  10.  s.  18. 

Bacon  on  Gov.  77.    Vieillius,  257.  271.  326.  enables  a  landlord  to  distrain  for  double  rent, 

Cromp.  Int.  9.    2  New.  K.  224.    The  distress  if  a  tenant  do  not  deliver  up  possession  after 

could  not  at  common  law,  before  the  stat.  2  W.  the  expiration  of  his  own  notice  to  quit,  by 

&  M.  c.  5.  be  sold,  but  could  only  be  impound-  which  he  incurs  double  rent  so  long  as  he 

ed  and  detained,  in  order  to  induce  the  tenant  holds  over.    When  a  lessor  has  not  the  legal 

to  perform  the  feudal  service.*^    Distresses,  estate  or  a  reversion,  he  should  reserve  a  pow* 

therefore,  were  at  common  law  only  allowed  er  to  distrain,  which  will  entitle  him  to  do  sa 

when  the  relation  of  landlord  and  tenant  sub-  Co.  Lit.  47.  a.    5  Co.  3.    But  though  the  prin 

sisted,  and  when  consequently  there  remained  cipal  object  of  a  distress  was  to  compel  the  per 

feudal  service  to  be  performed ;  and  hence  the  formance  of  feudal  services,  and  conaeqoen^ 

necessity  at  the  present  da^,  that  the  landlord  ly  if  rent  be  reserved  on  a  lettins  merely  ol 

distraininc  shot>ld,  at  the  time  of  the  distress,  personal  property,  no  distrcas  can  be  taken.  5 

be  entitled  to  the  legal  reversion  ;  and  hence  Co.  17.    3  Wils.  27.    Yet  a  distress  may  be 

*  See  2  R.  S.  500,  detailing  the  mode  of  rent  reserved  ont  of  any  lands  or  tenements, 

pfoceeding  on  distress  for  rent.    By  that  act  shall  not  be  paid  or  rendered  when  due,  the 

It  is  movided  (^  1),  that  within  6  months  after  person  entitled  thereto  may  distrain  for  the 

the  aetermination  of  any  lease  for  life,  years,  same.    Does  not  this  authorize  a  distress  even 

OT  at  will,  any  one  to  whom  rent  is  due  on  such  where  there  is  no  reversion  in  the  owner  ot 

deinise,  may  distrain  either  the  goods  remain-  the  rent?    No  distress  for  rent  can  be  made 

ingon  the  premises,  or  such  as  have  been  re-  unless  the  warrant  to  distrain  be  accompanied 

moved,  in  the  same  way  as  if  the  lease  had  by  an  affidavit  of  the  amount  due,  and  of  the 

not  ended.    By  1  R.  S.  747,  ^  18,  it  is  enact-  time  when  it  became  due.    2  R.  S.  501,  ^  8. 
ed,  that  when  any  certain  services,  or  certain 
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damage-feasant^  that  is,  doing  dainage,  or  trespassing,  upon  bis  land. 
The  former  intended  for  the  benefit  of  landlords,  to  prevent  tenants  from 
secreting  or  withdrawing  their  effects  to  his  prejudice ;  the  latter  arising 
from  the  necessity  of  the  thing  itself,  as  it  might  otherwise  be  impossible 
at  a  future  time  to  ascertain,  whose  cattle  they  were  that  committed  the 
trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  use  and  consequence,  I  shall 
t-onsider  it  with  some  minuteness :  by  inquiring,  first,  for  what  injuries  a 
distress  may  be  taken  ;  secondly,  what  things  may  be  distrained  ;  and, 
thirdly,  the  manner  of  taking,  disposing  of,  and  avoiding  distresses. 

1.  And,  first,  it  is  necessary  to  premise,  that  a  distress  (;'),  districtio,  is 
the  taking  a  personal  chattel  out  of  the  possession  of  the  wrongdoer  into 
the  custody  of  the  party  injured,  to  procure  a  satisfaction  for  the  wrong 
committed.  1.  The  most  usual  injury,  for  which  a  distress  may  be  taken, 
is  that  of  non-payment  of  rent.  It  was  observed  in  the  former  book  (k), 
that  distresses  were  incident  by  the  common  law  to  every  rent-service j  and 
by  particular  reservation  to  rent-charges  also  ;  but  not  to  rent-seek,  till  the 
statute  4  Geo.  II.  c.  28.  extended  the  same  remedy  to  all  rents  alike,  and 
thereby  in  effect  abolished  all  material  distinction  between  them. 
[  •?  J  So  that  now  we  may  lay  it  down'a.s  an  imiversal  principle,  •that 
a  distress  may  be  taken  for  any  kind  of  rent  in  arrear ;  the  detain- 
ing whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is  enti- 
tled to  receive  it  (9).  2.  For  neglecting  to  do  suit  to  the  lord's  court  {!), 
or  other  certain  personal  service  (m),  &e  lord  may  distrain,  of  common 
right.  3.  For  amercements  in  a  court-leet  a  distress  may  be  had  of  com- 
mon right  ;  but  not  for  amercements  in  a  court-baron,  without  a  special 
prescription  to  warrant  it{n).  4.  Another  injury,  for  which  distresses 
may  be  taken,  is  where  a  man  finds  beasts  of  a  stranger  wandering  in  his 
grounds,  damage-feasant ;  that  is,  doing  him  hurt  or  damage,  by  treading 
down  his  grass,  or  the  like ;  in  which  case  the  owner  of  the  soil  may  dis- 
train them,  till  satisfaction  be  made  him  for  the  injury  he  has  thereby  sus- 

(/)  The  thin;  Itself  taken  by  this  process,  as  well  (/)  Bro.  Ahr.  tit.  dittrtstf  1&. 

as  the  process  Itself,  is  in  our  law-books  very  fre-  (m)  Co.  Litt.  47. 

qaentlycaUed  a  distress.  (»)  Brownl.  36. 

(k)  Book  II.  ch.  3. 

made  for  rent  of  a  ready  furnished  house  or  does  not  contain  words  of  inunediate  demise, 

lodging,  because  it  is  then  considered  that  the  no  distress  ean  be  made,  unless  from  a  previ- 

rent  issues  out  of  the  principal,  the  real  pro-  ous  payment  of  rent  or  other  circumstance,  a 

perty  demised.    2  New.  Rep.  224.  tenancy  from  year  to  year  can  be  inferred,  and 

Accepting  a  note  of  hand,  and  giving  a  re*  the  only  remedy  is  by  action  for  use  and  occu- 

ceipt  for  the  rent,  does  not,  till  payment,  pre-  pation.     2  Taunt.  148.     5  6.  &  A.  322.     13 

elude  the  landlord  from  distrainmg;  and  so  if  East,  19.     So  as  lord  Coke  quaintly  says, 

the  landlord  accept  a  bond ;  but  a  judgment,  (Co.  Lit.  06.  a.)  it  is  a  mnxim  in  law,  that  no 

obtained  on  either  of  such  instruments,  would  distress  can  be  taken  for  any  services  that  are 

Preclude  the  right  of  distress.*    See  Bull.  N.  not  put  into  certainty,  nor  can  be  reduced  to 

^  182.    An  agreement  to  take  interest  on  rent  any  certainty,  for  id  certum  est  quod  certum 

in  arrear,  does  not  take  away  the  right  of  dis-  reddi  potest,  but  yet  in  some  cases  there  may 

tress.    2  Chit.  R.  245.    Whore  there  are  rents  be  a  certainty  in  uncertainty.    Therefore  if  a 

for  which  the  party  cannot  distrain,  although  man  hold  land,  paying  so  much  per  acre,  al- 

he  may  have  an  assize,  yet  remedy  may  be  though  in  the  terms  of  the  demise  the  number 

had  in  equity.     Per  Comyns,  B.  Exch.  Trin.  of  acres  be  not  fixed,  the  lord  may  distrain. 

5  &;  6  Geo.  II.    1  Selw.  N.  P.  6.  ed.  673.  Yin.  Ab.  Distress,  £.    See  form  of  avowry,  3 

To  entitle  a  person  to  distrain  for  non-pay*  Chitty  on  Pi.  4th  edit.  1051.    But  where  an 

ment  of  money,  it  must  be  due  under  a  demise,  estate  has  been  let  without  in  any  way  fixing  the 

and  for  rentfised  and  certain  in  its  nature ;  amount  of  rent,  the  only  remedy  is  by  action, 
and  therefore,  if  a  person  be  let  into  posses-       (9)  See,  however,  2  book,  p.  42.  and  Ca 

sion  under  an  agreement  for  a  lease  which  Lit.  162,  b.  n.  6. 

«  See  accordingly  2  R.  S.  500,  ^  2. 
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tained  (10).'  5.  Lastly,  for  several  duties  and  penalties  inflicted  by  special 
acts  of  parliament  (as  for  assessments  made  by  commissioners  of  sew- 
ers (o),  or  for  the  relief  of  the  poor)  (p),  remedy  by  distress  and  sale  is 
given ;  for  the  particulars  of  which  we  must  have  recourse  to  the  statutes 
diemselves  :  remarking,  only,  that  such  distress  (q)  are  partly  analogous 
to  the  ancient  distress  at  common  law,  as  being  repleviable  and  the  like ; 
but  more  resembling  the  common  law  process  of  execution,  by  seizing  and 
selling  the  goods  of  the  debtor  under  a  writ  oi  fieri  facias^  of  which  here- 
after. 
y  2.  Secondly ;  as  to  the  things  which  may  be  distrained,  or  taken  in  dis- 
^  tress  (11),  we  may  lay  it  down  as  a  general  rule,  that  all  chattels  person- 
al are  liable  to  be  distrained,  unless  particularly  protected  or  exempted. 
Instead  therefore  of  mentioning  what  things  are  distrainable,  it  will  be 
easier  to  recount  those  which  are  not  so,  with  the  reason  of  their  particu- 
lar exemptions  (r).  And,  1 .  As  every  thing  which  is  distrained  is  pre- 
sumed to  be  the  property  of  the  wrongdoer,  it  will  follow  that  such  things 
wherein  no  man  can  have  an  absolute  and  valuable  property  (as  dogs, 

(o)  Stat.  7  J^nn.  o.  10.  (f )  1  Burr.  539. 

(p)  Sut.  48  EUz.  c.  S.  (r)  Co.  Litt.  47. 

(10)  See  law  of  New-York,  2  R.  S.  517.  Stra.  97.    3  B.  &  A.  440.    But  no  specific 

(11)  Besides  the  rules  in  the  text,  it  is  a  and  formal  notice  is  necessary.  3  B.  &  A. 
maxim  of  law,  that  ^ood«  m  the  custody  of  the  645.  4  Moore,  473.  2  B.  &  B.  67.  S.  C.  The 
Imw  cannot  be  distrained ;  thus  goods  distrain-  action  lies,  though  part  only  of  the  goods  be 
ed,  damage*feasant,  cannot  be  distrained,  Co.  removed,  1  Moore,  473.  2  U.  &  B.  67.  S.  C. : 
Lilt.  47.  a. ;  no  goods  taken  in  execution,  but  the  landlord's  consenting  to  the  removal 
Willes,  131 ;  but  tne  goods  so  t^en  must  be  waives  his  remedy.  3  Camp.  24.  An  execu- 
removed  from  the  premises  within  a  reason-  tor  or  administrator,  1  Stra.  212.  or  a  trustee 
able  time,  or  they  will  not  be  protected,  1  of  an  outstanding  satisfied  term  to  attend  the 
Price,  277.  1  M.  &.  S.  711 ;  however,  grow-  inheritance,  may  sue.  4  Moore,  473.  2  B.  & 
ing  com,  sold  under  a  writ  of  fi.  fa.,  cannot  be  B.  67.  S.  C.  Instead  of  an  action,  the  landlord 
distrained,  unless  the  purchaser,  allow  it  to  re-  may  move  the  court  out  of  which  the  execu- 
main  uncut  an  unreasonable  time  after  it  is  tion  issued,  that  he  may  bo  paid  what  is  due 
ripe.  2  B.  &  B.  362.'  5  Moore,  97.  S.  C. ;  but  to  him  out  of  the  money  levied,  and  in  the  she- 
goods,  taken  under  a  void  outlawry,  are  liable  riff's  hands,  Cas.  Tern.  Hardw.  255.  2  Wils. 
to  distress.  7T.  R.  259.  For  the  protection  140;  and  the  court  will  grant  the  motion. 
of  landlords,  by  the  8  Ann.  c.  14.  s.  1.  no  goods  though  the  sheriff  had  no  notice  of  the  rent 
taken  in  execution  upon  any  premises  demised,  due  till  after  the  removal.  3  B.  &  A.  440 ; 
can  be  removed  until  rent,*  not  exceeding  one  and  see  further  on  this  point,  Tidd's  Prac.  8th 
year's  arrear,  bo  paid    Under  this  act  the  she-  edit.  1053,  4,  5. 

riff  is  bound  .to  satisfy  the  rent  in  the  first  in-  The  recent  bankrupt  act  provides,  that  in 

stance.    4  Moore,  473.    In  cases  to  which  the  case  of  bankruptcy,  no  distress  made  after  act 

statute  applies,  the  landlord  is  entitled  to  be  of  bankruptcy  shall  be  available  for  more  than 

paid  his  whole  rent,  without  deducting  pound-  a  year*s  rent,  but  the  landlord  may  prove  for 

age,  1  Stra.  643 ;  rent  only  due  at  the  time  of  the  excess.    1  Geo.  IV.  e.  16.  sect.  74.  and  see 

the  levy  can  be  obtained  under  the  act,  1  M.  ante,  2  book,  473. f 

&  S.  245. 1  Price,  274 ;  but  forehand  rent,  or  For  the  protection  of  landlords,  by  the  56 
rent  stipulated  to  be  paid  in  advance,  may  be  Geo.  III.  c.  50,  no  sheriff  or  other  officer  shall 
obtained,  7  Price,  690 ;  so  rent  that  falls  due  carry  off,  or  sell  or  dispose  of,  for  the  purpose 
on  the  day  of  Uie  levy,  Tidd.  Prac.  8th  edit,  of  being  carried  off  from  any  lands,  any  straw, 
1054.  After  the  landlord  has  had  one  year's  chaff,  or  turnips,  in  any  case,  nor  any  hay  or 
rent  paid  him,  he  is  not  entitled  to  another  up-  other  produce,  which,  according  to  any  cove- 
on  a  second  execution,  2  Stra.  1024.  2  B.  oc  nant  or  written  agreement,  ought  not  to  be  so 
B.  362.  5  Moore,  07.  S.  C,  unless,  as  we  carried  off,  provided  notice  be  given  to  the 
have  just  seen,  the  goods  be  not  removed  sheriff  of  the  existence  of  such  covenant ;  but 
within  a  reasonable  time.  The  ground  land-  by  3d  section,  the  sheriff  may  sell,  on  condi- 
lord  is  not  within  the  act,  where  there  is  an  tionof  such  crops  being  consumed  on  the  land, 
execution  against  the  under  lessee.  2  Stra.  The  6th  section  provides,  that  landlords  shall 
787.  If  the  sheriff  remove  the  goods  without  not  distrain  for  rent  on  the  purchaser  of  any 
payment  o(  the  rent,  and  afler  notice  and  a  such  crops,  sold  according  to  3d  section ;  nor 
formal  demand  of  the  rent,  an  action  on  the  on  articles  or  cattle,  &c.  employed  for  tiie 
case  lies  against  him.    Yin.  Ab.  Dist.  c.  3.  purpose  of  consuming  such  crops. 

•  See  accordingly  in  New-York,  1  R.  S.        f  See  2  R.  S.  39.  ^  28.  corresponding  pro- 
746;  ^  12,  Jb«.  vision  under  the  insolvent  laws  of  Ne-v-York. 


8  PRIVATE  WRONGS. 

[  *8  J  cats^  rabbits,  and  *all  animals  ftri!^  natural  caxmot  be  distrain- 
ed. Yet  if  deer  (which  Kteferm  naturm)  are  kept  in  a  private  in- 
closure  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature, 
bf  reducing  them  to  a  kind  of  stock  or  merchandize,  that  they  may  be 
distrained  for  rent  («).  2.  Whatever  is  in  the  personal  use  or  occupation 
of  any  man,  is  for  the  time  pzivileged  and  protected  from  any  distress ;  as 
an  axe  with  which  a  man  is  cutting  wood,  or  a  horse  while  a  man  is 
riding  him.  But  horses,  drawing  a  cart,  may  (cart  and  all)  be  distrained 
for  rent-arrere ;  and  also,  if  a  horse,  though  a  man  be  riding  him,  be  taken 
datnage'/easantj  or  trespassing  in  another's  grounds,  the  horse  (notwith- 
stand^g  his  rider)  may  be  distrained  and  led  away  to  the  pound  (13). 
Valuable  things  in  the  way  of  trade  shall  not  be  liable  to  distress.  As  a 
horse  standing  in  a  smith  shop,  to  be  shoed,  or  in  a  common  inn ;  or  cloth 
at  a  tailor's  house ;  or  com  sent  to  a  mill  or  a  market.  For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade  ;  and  are  supposed  in  com- 
mon presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  cus- 
tomer (14).  But,  generally  speaking,  whatever  goods  and  chattels  the 
landlord  finds  upon  the  premises,  whether  they  in  fact  belong  to  the  tenant 
or  a  stranger,  are  distrainable  by  him  for  rent :  for  otherwise  a  door  would 
be  open  to  infinite  frauds  upon  the  landlord ;  and  the  stranger  has  hii 

(«)  Davis  T.  PowL  C,  B.  mi    \l  Geo,  II.  (19).        (f)  1  Sid.  440. 

(12)  See  this  case  fully  reported,  Willes  and  put  into  a  close  with  the  consent  of  the 
Rep.  46.  landlord  and  leave  of  the  tenant,  to  zraze  for 

(13)  But  this  doctrine  is  contrary  to  Sayer  a  night,  mieht  be  distrained  hy  the  landlord 
Rep.  139.  2  Keb.  596.  Cro.  Eliz.  596.  Co.  for  rent,  3  Lev.  260.  2  Vent  50.  2  Lutw. 
Litt  47.  a.  Rol.  Ab.  Distress,  A.  pi.  4 ;  and  1161 ;  but  the  owner  of  the  cattle  was  after- 
was  expressly  overruled  in  6  Term  R.  138.  wards  relieved  in  equity  on  the  ground  of  frau- 
on  the  ground  that  the  distraining  a  horse  as  dulent  connivance  and  concealment  of  the  de- 
damage-feasant,  whilst  any  person  is  riding  mand  for  rent  by  the  landlord,  and  he  was  de- 
him,  would  perpetually  lead  to  a  breach  of  the  creed  to  pay  all  costs  both  of  law  and  equity. 
peace.  And  it  has  been  held,  that  nets  or  fer-  2  Vem.  129.  Prec.  Ch.  7.  Gilb.  Dis.  by 
rets  cannot  be  taken  damage-feasant  in  a  war-  Hunt,  47.  As  courts  of  law  now  take  notice 
ren,  if  they  are  in  the  hands  of  the  person  of  fraud  as  well  as  courts  of  eouity,  when  it 
using  them.  Harg.  Co.  Litt  note  13.  Cro.  can  be  fully  proved,  there  would  now  be  the 
£liz.  550.    So  a  loom  cannot  be  distrained  same  result  at  law. 

while  in  the  hands  of  the  weaver,  Willes,        Goods  of  a  principal  in  the  hands  of  a  factor 

517 :  nor  wearing  apparel,  if  in  actual  use ;  are  privileged  from  distress  for  rent  due  from 

but  if  put  o£r,  Uiough  only  for  the  purpose  of  such  factor  to  his  landlord,  on  the  ground  that 

repose,  it  is  liable  to  be  distrained.  1  £sp.  Rep.  the  rule  of  public  convenience,  out  of  which 

206.     Peake*s  Rep.  36.  S.  C.  the  privilege  arises,  is  within  the  exception  of 

(14)  As  to  this  exception  in  favour  of  trade,  a  landlord's  general  right  to  distrain,  and 
see  Gilb.  Dis.  by  Hunt,  39 ;  so  cattle  and  therefore  that  such  Eoods  arc  protected  for  the 
goods  of  a  guest  at  an  inn  are  not  distrainable  benefit  of  trade.  6  Moore  Rep.  243.  3  B.  & 
for  rent,  but  a  chariot  or  hoftes  standing  at  B.  75.  S.  C.  So  goods  landed  at  a  wharf  and 
lively  are  not  exempt.  2  Burr.  1498.  Mr.  Sergt.  consigned  to  a  broker,  as  agent  of  the  consign- 
WiUiams,  in  2  Saund.  290.  n.  7.  suggests,  that  or,  for  sale,  and  nlaced  by  the  broker  in  the 
it  should  seem  that  at  this  day  a  court  of  law  wharfinger's  warenouse  for  safe  custody  until 
would  be  of  opinion,  that  cattle  belonging  to  a  an  opportunity  for  selling  them  should  occur, 
drover  being  put  into  ground  with  the  coiisent  are  not  distrainable  for  rent  due  in  respect  of 
of  the  occupier,  to  graze  only  one  night  on  the  wharf  and  warehouse,  as  they  were  brought 
their  way  to  a  fair  or  market,  are  not  liable  to  to  the  wharf  in  the  course  of  trade.  1  Bing. 
the  distress  of  the  landlord  for  rent ;  and  lord  283.  So  goods  carried  to  be  weighed,  even 
Nottingham  intimated  the  same  opinion  in  2  at  a  private  beam,  if  in  the  way  of  trade,  are 
Vem.  130;  and  Mr.  Christian,  in  his  edition,  exempt ;  so  is  a  horse  that  has  carried  com  to 
has  the  following  note  of  a  decision  to  the  a  mill  to  be  ground,  and  during  the  grinding 
same  effect :  "  Cattle  driven  to  a  distant  mar-  of  the  com  is  tied  to  the  mill-door.  Cro.  Eliz. 
ket,  and  put  into  land  to  rest  for  one  night,  549.  596.  Goods  in  a  public  fair  are  exempt 
cannot  be  distrained  for  rent  by  the  owner  of  from  distress,  unless  tor  toll  due  from  the 
the  land,  such  protection  being  absolutely  for  owner.  2  Lutw.  1380.  Goods  in  possession 
the  public  interest."  Tate  v.  Gleed,  C.  P.  of  a  carrier  are  also  exempt,  and  tnis  though 
Hil.  24  Geo.  Hi.  Gilb.  Ditf.  by  Hunt,  47.  It  the  carrier  be  sot  a  public  one.  i  Salk.  249. 
was  before  held,  that  eatUe  going  to  London, 
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remedy  ever  by  actien  on  the  case  against  the  tenant,  if  liy  the  tenant's 
default  the  chattels  are  distrained,  so  that  he  cannot  render  them  when 
called  npon  (15).  With  regard  to  a  stranger's  beasts  which  are  found  on 
the  tenant's  land,  the  following  distinctions  are  however  taken.  If  they 
are  pat  in  by  consent  of  the  owner  of  the  beasts,  they  are  distrainable 
inunediately  afterwards  for  rent*airere  by  the  landlord  (v).  So  also  if  the 
stranger's  cattle  break  the  fences,  and  commit  a  trespass  by  coming  on 
the  land)  they  are  distrainable  immediately  by  the  lessor  for  his  tenant's 
reaty  as  a  punishment  to  the  owner  of  the  beasts  for  the  wrong  com- 
mitted through  his  negligence  (u).  But  ifthe  lands  were  not  *8uffi«  [  *9  ] 
ciendy  fenced  so  as  to  keep  out  cattle^  the  landlord  cannot  distrain 
them,  till  they  have  been  levant  and  couchant  {levanted  et  cubatttes)  on  the 
land ;  that  is,  have  been  long  enough  there  to  have  lain  down  and  rose 
up  to  feed ;  which  in  general  is  held  to  be  one  night  at  least  (16) :  and 
thm  the  law  presumes,  that  the  owner  may  have  notice  whether  his  cat- 
tle have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them 
away.  Yet,  if  the  lessor  of  his  tenant  were  bound  to  repair  the  fences 
and  did  not,  and  thereby  the  cattle  escaped  into  their  grounds,  without  the 
negligence  or  default  of  the  owner ;  in  tMs  case,  though  the  cattle  may 
have  been  levani  and  couchant,  yet  they  are  not  ctistrainable  for  rent,  till 
actual  notice  is  given  to  th^  owner  that  they  are  there,  and  he  neglects  to 
remove  them  (to) :  for  the  law  will  not  suffer  the  landlord  to  take  advan- 
tage of  his  own  or  his  tenant's  wrong  (71).  3.  There  are  also  other 
things  privileged  by  the  ancient  common  law ;  as  a  man's  tools  and  uten- 
sils o^  his  trade,  the  axe  of  a  carpenter,  the  books  of  a  scholar,  and  the 
like  :  which  are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  them  away  would  disable  the  owner  from  serving  the  common- 

(V)  Cn>.  EUs.  549.  (w)  Latw.  1580. 

(«)  Co.  Litt.  47. 

(L5)  As  if  hoiBOfl  or  cattle  are  sent  to  agist,  (16)  Lerant  and  ooachant  in  this  sense 
they  may  be  immediately  distrained  by  the  means,  that  the  cattle  must  Lnb  lying  down  and 
landlcwd  for  rent  in  arrear,  and  the  owner  must  rising  up  on  the  premises  for  n  night  ami  a 
seek  his  remedy  by  action  against  the  farmer ;  day,  without  pursuit  made  by  the  owner  of 
the  priocipLe  oi  this  rule  extends  to  publio  them.  Gilb.  uIb,  by  Hunt,  3d  edit.  47. 
liTCfj  stables,  to  which,  if  borses  and  carriages  (17)  In  the  case  of  Poole  r.  Lon^uerill,  2 
are  seat  ip  stand,  it  is  determined  that  they  Sauna.  289.  the  contrary]  was  determued,  Imt 
aie  distrainable  by  the  landlord,  as  if  they  that  case  was  orerruled  in  2  Lutw.  1580.  and 
were  in  any  public  place,  3  Burr.  1498 ;  so  up-  the  result  of  the  oases  seems  to  be,  that  if  a 
on  the  sasae  principle  the  goods  of  lodgers,  or  stranger's  beasts  escape  into  another's  land, 
any  other  person,  on  the  premises,  are  Cable  to  by  default  of  the  owner  of  the  beasts,  as  by 
be  distrained :  and  to  exempt  goods  from  dis-  breaking  the  fences,  otherwise  sufficient,  they 
tress  on  the  ground  of  their  bein|;  in  an  inn,  may  be  distrained  for  rent  immediately,  with- 
they  must  be  within  the  rery  precincts  of  the  out  being  Ummt  and  eotwAoni ;  but  Uiat  if  they 
inn,  and  not  on  other  premises  at  a  distance  escape  there  by  default  of  the  tenant  bf  the 
belonging  to  it,  Barnes,  472 ;  and  even  within  land,  or  for  want  of  his  keeping  a  sufficient 
tba  inn  itself  the  exemption  does  not  extend  fence,  then  they  cannot  be  distrained  for  rent 
to  a  person  dwelling  therein,  as  a  tenant,  ra-  or  service  of  any  kind  till  they  have  been  lo- 
thsr  than  a  guest.  1  Bla.  Rep.  484.  Tant  and  couchant,  nor  afterwards  by  a  land- 
As  to  the  remedy  over  hj  an  under-tenant  lord  for  rent  on  a  lease,  unless  the  owner  of 
or  lodger,  see  the'  cases  cited  in  3  Bar.  dc  the  beasts  neglect  or  refase,  after  achuA  notice^ 
Ores.  789,  in  which  it  was  held,  that  where  to  remove  them  within  a  reasonable  time ; 
the  tenant  of  premises  had  underlet  a  part  by  but  it  is  said,  that  such  notice  is  not  necessary 
deed,  and  the  original  landlord  distrained  for  wherejthe  distress  is  by  the  lord  of  the  fee,  or 
rent  apon  the  under-tenant,  the  latter  could  by  the  grantee  of  a  rent-charge.  2  Lutw.  1573. 
not  support  assumpsit  against  his  immediate  Co.  Lilt  47.  b.  n.  3.  Gilb.  jDis.  by  Hunt,  3d 
lessor,  upon  an  impUe<^  promise  to  indemnify  edit.  45.  2  Saund.  290.  n.  7.  285.  n.  4.  See 
him  against  the  rent  psyable  to  the  superior  further,  Vin.  Ab.  Fences, 
landlord. 
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wealth  in  hisetation  (18).  So,  beasts  of  the  plough  (19),  averia  earueae, 
and  sheep,  are  privileged  from  distresses,  at  common  law  (x) ;  while  dead 
goods,  or  other  sort  of  beasts,  which  Bracton  calls  eatalla  otiosa,  may  be  dis- 
trained.  But  as  beasts  of  the  plough  may  be  taken  in  execution  for  debt, 
so  they  may  be  for  distress  by  statute,  which  partake  of  the  nature  of 
executions  (y).  And  perhaps  the  true  reason  why  these  and  the  tools  of 
a  man's  trade  were  privileged  at  the  common  law,  was  because  the  dis- 
tress was  then  merely  intended  to  compel  the  payment  of  the  rent,  and 
not  as  a  satisfaction  for  its  non-payment :  and  therefore,  to  deprive  the  par'> 
ty  of  the  instruments  and  means  of  paying  it,  would  counteract  the  very 
end  of  the  distress  (js),  5.  Nothing  shall  be  distrained  for  rent,  which 
may  not  be  rendered  again  in  as  good  plight  as  when  it  was  distrained : 

for  which  reason  milk,  fruit,  and  the  like,  cannot  be  distrained,  a 
[  *10  ]   distress  at  ^common  law  being  only  in  the  nature  of  pledge  or 

security,  to  be  restored  in  the  same  (dight  when  the  debt  is  paid. 
So,  anciently,  sheaves  or  shocks  of  com  coidd  not  be  distrained,  because 
some  damage  must  needs  accure  in  their  removal,  but  a  cart  loaded  with 
com  might ;  as  that  could  be  safely  restored.  But  now  by  statute  2  W. 
&;  M.  c.  5.  com  in  sbeaves  or  cocks,  or  loose  in  the  straw,  or  hay  in  bams 
or  ricks,  or  otherwise,  may  be  distrained,  as  well  as  other  chattels  (20),  (21 ). 
6.  Lastly,  things  fixed  to  the  freehold  may  not  be  distrained  ;  and  caldrons, 
windows,  doors,  and  chinmey-piece»:  for  they  savour  of  the  realty  (22), 

(x)  Stat.  51  Hen.  HI.  st.  4.  d«  disirietionet  caeca-       (y)  1  Borr.  589. 
MO.  {*)  Ihid.  568. 

(18)  A  slocking  frame,  Willes,  512.  or  a  standing  corn,  taken  as  a  distress  before  it  is 
loom,  4  T.  R.  565.  being  implements  of  trade,  ripe,  is  roid,  and  the  tenant  need  not  replery, 
cannot  be  distrained ;  iMit  it  mast  be  observed,  neither  can  he  sue  the  seller,  in  an  action  on 
that  utensils  and  implements  of  trade  may  be  the  case,  for  selling  such  com  before  the  ex* 
distrained  where  they  are  not  in  actual  use,  piration  of  five  days.    3  B.  «Sc  A.  470. 

and  no  other  sufficient  distress  can  be  found  (22)  But  if  annexed  for  the  purpose  of  trade 

on  the  premises.    Co.  Lilt.  47.  a.  4  T.  R.  565.  or  manufacture,  and  not  fixed  into  the  wall  so 

And  it  should  seem,  that  if  there  be  reasonable  as  to  be  necessary  for  its  support,  they  are  dis* 

ground  for  presuming  there  are  not  sufficient  trainable  in  New-York.    (2  R.  S.  510,  ^  10, 

other  goods,  the  party  may  distrain  implements  pt.  2).     By  2  R.  S.  510,  ^10,  whatever  is  ex> 

of  trade,  and  is  not  bound  to  sell  the  other  empt  from  execution  is  exempt  from  distress  : 

goods  first.    6  Price  Rep.  3.  '2  Chitty^s  R.  (see    specifications    below).    Beasts   of  the 

167.    And  this  rule  of  exemption  does  not  ex-  plough,  sheen,  and  the  implements  of  a  me- 

tend  to  cases  where  a  distress  is  given  in  the  chanic's  trade,  cannot  be  distrained  for  rent,  if 

nature  of  an  execution  by  any  particular  sta-  other  sufficient  property  can  be  founds  (Id.  502. 

lute,  as  for  poor-rates  and  the  like,  3  Salk.  ^  13).    A  landlord   cannot  distrain  for  rent 

136.     1  Burr.  579.    Lord  Raym.  384.     1  Salk.  personalproperty  deposited,  hired,  orient  with 

249.  S.   C. ;  nor  where  the  distress  la  for  his  consent  to  the  tenant,  nor  property  of  a 

damage-feasant.    Com.  Dig.  Distress,  B.  4.  stranger  accidentally  straying  on  the  premises, 

(19)  In  actual  use,  but  not  otherwise.  A  T.  or  deposited  with  a  tavern-keeper,  or  the  keep- 
R.  566.  Also  see  2  Inst.  132,  where  other  er  of  any  warehouse  in  the  usual  course  of  bu- 
authorities  are  collected.  The  modem  case  siness,  or  deposited  with  any  one  to  be  repair- 
just  cited  contains  much  learning  upon  what  ed  or  manufactured,  (id.  502.  ^  14) ;  the  officer 
IS,  and  what  is  not,  with  reference  to  the  free-  distraining  is  not,  however,  liable  for  taking  the 
hold,  distrainable.  property  mentioned  in  the  last  section  without 

(20)  See  accordingly  in  New-York,  2  R.  notice.  The  property  exempt  from  execution 
S.  501.  j>  10,  pt  2.  and  distress  by  2  R.  S.  367,  ^  22,  is  the  follow- 

(21)  This  provision  extends  to  com  in  what-  ing,  when  owned  by  a  houteholder^  and  the 
ever  state  it  may  be,  whether  thrashed  or  un-  moveable  articles  continue  exempt  while  the 
thrashed,  1  Lutw.  214 ;  and,  as  obser^'ed  by  owner  or  his  family  is  removing :  vix.  1.  All 
Mr.  Bradby,  inasmuch  as  this  statute  directs  spinning  wheels,  weaving  looms,  and  stoves 
the  distress  to  be  sold,  unless  replevied  within  put  up  or  kept  for  use  in  any  dtotlling  house. 
five  days,  perhaps  the  rule  of  the  ancient  oom-  2.  The  family  bible,  family  pictures,  and  school 
mon  law,  with  respect  to  the  perishable  nature  books  used  in  the  family ;  and  books  of  the 
of  the  distress,  no  longer  extends  in  the  case  family  not  exceeding  50  dollars  in  value.  3. 
of  a  distress  for  rent,  to  any  thing  which  is  not  A  seat  or  pew  in  a  church  occupied  by  the 
liable  to  deterioration  within  the  five  days,  family.  4.  Ten  sheep  with  their  fleeces,  and 
Bradby  on  Distr.  213.    A  sale  by  a  landlord  of  the  yam  or  cloth  manufactured  from  them: 
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(23).  For  this  reason  also  com  growing  could  not  be  distrained ;  till  the 
statute  1 1  Geo.  XL  c.  1 9.  empowered  landlords  to  distrain  com,  grass,  or  other 
products  of  the  earth,  and  to  cut  and  gather  them  when  ripe  (24),  (25). 

Let  us  next  consider,  thirdly,  how  distresses  may  be  taken,  disposed  of, 
or  avoided.  And,  first,  I  must  premise,  that  the  law  of  distresses  is  greatly 
altered  within  a  few  years  last  past.  Formerly,  they  were  looked  upon 
in  .no  other  light  than  as  a  mere  pledge  or  security,  for  payment  of  rent 
or  other  duties,  or  satisfaction  for  damage  done.  And  so  the  law  still  con- 
tinues with  regard  to  distresses  of  beasts  taken  datnage-feasant^  and  for 
other  causes,  not  altered  by  act  of  parliament ;  over  which  the  distrainor 
has  no  other  power  than  to  retain  them  till  satisfaction  is  made  (26).  But 
distresses  for  rent-arrere  being  found  by  the  legislature  to  be  the  shortest 
and  most  eiSectual  method  of  compelling  the  payment  of  such  rent,  many 
beneficial  laws  for  this  purpose  have  been  made  in  the  present  century  ; 
which  have  much  altered  the  common  law,  as  laid  down  in  our  ancient 
writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  gene- 
ral suppose  the  distress  to  be  made  for  rent ;  and  remark,  where  neces- 
sary, the  differences  between  such  distress,  and  one  taken  for  other 
causes. 

*In  the  first  place  then,  all  distresses  must  be  made  by  day  (27),  [  *11  ] 
unless  in  the  case  of  damage-ftasant ;  an  exception  being  there 
allowed,  lest  the  beasts  should  escape  before  they  are  taken  (a).  And, 
when  a  person  intends  to  make  a  distress,  he  must,  by  himself  or  his  bail- 
iff, enter  on  the  demised  premises ;  formerly  during  the  continuance  of 
the  lease,  but  now  (6),  if  the  tenant  holds  over,  the  landlord  may  distrain 
within  six  months  after  the  determination  of  the  lease  ;  provided  his  own 

(«)  Co.  Utt.  14S.  r&)  Stat.  8  Ann.  c.  14. 

one  cow,  two  swine,  and  tbeir  necessary  food  :  converted  into  a  nursery  ground,  and  planted 

■11  necessary  pork,  beef,  fish,  flour,  and  vegeta-  subsequently  to  the  demise,  were  held  not  dis- 

Ues  actually  provided  for  the  family  ;  and  fuel  trainaole  by  the  former  for  rent,  2  Moore,  491. 

necessary  for  the  family  for  60  days.    5.  All  8  Taunt.  431.  S.  C.    3  Moore,  114.  S.  P.; 

necessary  wearing  apparel,  beds,  bedsteads  and  see  ante,  note  18.  as  to  time  of  sale.    3 

sad  bedding  for  the  family ;  arms  and  accoa-  B.  &  A.  470. 

trementa  required  to  be  kept  by  law  ;  neces-  (25)  In  New-York,  the  produce  of  the  soil, 

sary  cooking  utensils ;  one  table,  six  chairs,  or  articles  annexed  to  the  freehold,  cannot  be 

six  knires  and  forks,  plates,  teacups  and  sau-  removed  till  sold.    (2  R.  S.  502,  ^11.) 

cers,  and  spoons ;  one  sugar  dish,  milk  pot,  (26)  In  New-York  they  may  be  sold  by  the 

teapot,  crane  and  its  appendages,  one  pair  of  sheriff  or  keeper  of  the  pound.    (2  R.  S.  516, 

andirons,   and  a  shovel  and  tongs.    6.  The  ^  5,  13). 

tools  and  implements  of  a  mechanic  necessary  (27)  Mirrour,  c.  2.  s.  26.  see  also  7  Rep.  7 

for  his  trade  not  exceeding  25  dollars  in  value,  a.    The  distres.s  cannot  be  made  till  the  day 

(Id.  367,  ^  22).  after  the  rent  falls  due,  unless,  indeed,  there 

(23)  Co.  LitL  47.  b.  This  rule  extends  to  be  any  agreement  or  local  custom  to  the  con- 
such  things  as  are  essentially  parts  of  the  free-  trary.  Gilb.  Dist.  56,  &c.  Hargrave's  Co. 
hold,  although  for  a  time  removed  therefrom,  Lit.  47.  b.  n.  6.  The  distress  must  not  be 
aa  a  millstone,  removed  tn  be  picked.  Bro-  made  after  tender  of  payment  of  the  entire 
Ab.  Distress,  pi.  23.  4  T.  R.  567;  as  to  what  rent  due.  According  to  8  Co.  147.  a.  Gilb. 
are  fixtures,  see  2  Chit.  Com.  Law,  268.  Com.  Dist.  by  Hunt,  76,  &c.  3  Stark.  171.  1 
Dig.  Biens.  H.  Chitty's  Law  of  Descents,  Taunt.  261.  tender  upon  the  land  before  the 
256,  7.  4  Moore,  281.  440.  2  D.  &  R.  1.  5  distress,  makes  the  distress  tortious;  tender 
B.  dc  A.  826.  2  Stark.  403.  2  B.  &  C.  608.  afler  the  distress,  and  before  the  impounding, 
4  D.  &  R.  62.  3.  C.  1  M'Clelan  Rep.  Ex.  makes  the  detainer,  and  not  the  taking,  wrong- 
217.  ful ;  tender  after  impounding  makes  neither 

(24)  The  act  applies  Snly  to  com  and  other  the  one  nor  the  other  w^rongful ;  but  in  the 
prodnce  of  the  land  which  may  become  ripe,  case  of  a  distress  for  rent,  upon  the  equity  of 
and  are  capable  of  being  cut  and  laid  up ;  the  2  W.  &  M.  c.  5,  a  sale  of  the  distress, 
therefore  trees,  shrubs,  and  plants,  growing  after  tender  of  the  rent  and  costs,  would  be 
on  land  which  the  defendant  bad  demised  to  iUegal. 

the  plaintiffs  for  a  term,  and  which  they  had 
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liUe  or  iolereat,  as  well  as  the  tenant's  possession,  continue  at  the  time  of 
the  distress  (28).  If  the  lessor  does  not  find  sufficient  distress  on  the  pre- 
mises, formerly  he  oould  resort  no  where  else ;  and  therefore  tenants,  who 
were  knavish,  made  a  practice  to  convey  away  their  goods  and  stocks  frau- 
dulently from  the  house  or  lands  demised,  in  order  to  cheat  their  landlords. 
But  now  (c)  the  landlord  may  distrain  any  goods  of  his  tenant,  carried  off 
the  premises  clandestinely,  wherever  he  finds  them  within  thirty  days  after, 
unless  they  have  been  bona  fide  sold  for  valuable  consideration  :  and  all 
persons  privy  to,  or  assisting  in,  such  fraudulent  conveyance,  forfeit  double 
the  value  to  the  landlord  (29),  (30).  The  landlord  may  also  distrain  the 
beasts  of  his  tenant,  feeding  upon  any  commons  or  wastes,  appendant  or 
appurtenant  to  the  demised  premises  (31),  (32).  The  landloid  might  not 
formerly  break  open  a  house,  to  make  a  distress,  for  that  is  a  breach  of 
the  peace.  But  when  he  was  in  the  house,  it  was  held  that  he  might 
break  open  an  inner  door  {d)  ;  and  now  (e)  he  may,  by  the  assistance  of 
the  peace-officer  of  the  parish,  break  open  in  the  day-time  any  place, 
whither  the  goods  have  been  fraudulently  removed  and  locked  up  to  pre- 
vent a  distress  ;  oath  being  first  made,  in  case  it  be  a  dwelling  house,  of  a 
reasonable  ground  to  suspect  that  such  goods  are  concealed  therein  (33). 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  dis- 
train for  the  whole  at  once  ;  and  not  for  part  at  one  time,  and  part  at  ano- 
ther (/)  (34).  But  if  he  distrains  for  the  whole,  and  there  is  not 
[  *12  ]  sufficient  on  the  premises,  or  he  happens  *to  mistake  in  the  value 
of  the  thing  distrained,  and  so  takes  an  insufficient  distress,  he 
may  take  a  second  distress  to  complete  his  remedy  ( g). 

Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  the  sta- 
tute of  Marlbridge,  52  Hen.  III.  c.  4.  if  any  man  takes  a  great  or  unrea- 
sonable distress,  for  rent-arrere,  he  shall  be  heavily  amerced  for  the  same. 
As  if  [h)  the  landlord  distrains  two  oxen  for  twelve-pence  rent ;  the  taking 


(e)  Stat.  8  Ann.  c.  14.    II  Geo.  II.  c.  19. 
(d)  Co.  Litt.  161.    Comberb.  17. 
(«)  Stat.  11  Geo.  II.  c.  19. 
(/)  a  Lutw.  1532. 


(g)  Cro.  EUz.  13.    Stat.  17  Car.  II.  c.  7.    1  Burr 
990. 
(h)  S  Inst.  107. 


(28)  Ante  8.  n.  8.    Although  this  proTiso  is  becomes  dae  in  30  days  after :  if  not  then  dae, 
in  terms  confined  to  the  possession  of  the  they  must  be  followed  in  30  days  after  the  rent 
tenant,  yet  it  has  been  holden,  that  where  the  does  become  due.    (2  R.  S.  502,  6  15). 
tenant  dies  before  the  term  expires,  and  his  (31)  See  accordingly  in  New-York.    (2  R. 

Sersonal  representative  continue  in  possession  8.  502, 612). 

uring  the  remainder  and  after  the  expiration  (32)  If  the  lord   come  to  distrain   cattle 

of  the  term,  the  landlord  msy  distrain  within  which  he  sees  within  his  fee,  and  the  tenant, 

six  calendar  months  after  the  end  of  the  term  or  any  person,  to  prevent  the  lord  from  dis- 

for  rent  due  for  the  whole  term.     1  H.  Bla.  training,  drive  the  cattle  out  uf  the  lord^s  fee 

465.    And  in  1  H.  Bla.  7.  n.  a.  it  was  holden,  into  some  other  place,  yet  he  may  pursue  and 

that  the  term  was  continued  by  the  custom  of  take  the  cattle.    Co.  Litt.  161.  a.    But  this 

the  country  for  the  purpose  of  giving  s  right  rule  does  not  hold  to  distresses  damage-fea- 

to  the  landlord  to  distrain  on  the  premises  in  sant,  which  must  be  made  on  the  land.    Id. 

which  the  way  going  crop  remained.     See  1  (33)  See  2  R.  S.  50j,  6  16. 

Selw.  N.  P.  6  cd.  681.  (34)  It  may  be  as  well  bere  to  observe,  that 

(29)  See  11  Geo.  II.  c.  19.  sects.  1,  2,3.  if  a  landlord  come  into  a  house  and  seize  upon 
The  act  is  remedial,  not  penal,  9  Price,  30.  It  some  goods  as  a  distress ,  in  the  name  ot  all 
applies  to  the  roods  of  tne  ttnant  only  which  the  goods  of  the  house,  that  will  be  a  good 
are  fraudulently  removed,  and  not  those  of  a  seizure  of  all.    6  Mod.  215.    9  Vin.  Ab.  127. 


stranger.  5  M.  dc  S.  38.  And  the  rent  must 
be  in  arrear  at  the  time  of  the  removal.  1 
Saund.  264.  a.  3  Esp.  15.  2  Saund.  2.  n.  b. 
sed  vid.  4  Camp.  136. 

(30)  In  New- York,  the  goods  may  be  fol- 
lowed  within  30  days  after  their  removal,  if 
rent  were  due  at  the  time  of  their  removal  or 


But  a  fresh  distress  may  be  made  on  the  same 
goods,  which  have  bebn  replevied,  for  subse- 

a uent  arrears  of  rent.  1  Taunt.  218.  So  if 
)e  cattle  distrained  die  in  the  pound,  the  loss 
will  fall  on  the  party  distrained  on,  and  not 
upon  the  distramor.  Burr.  1738.  1  Balk. 
248.    11  East,  54 
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of  loth  is  an  unreasonable  distress  ;  but,  if  there  were  no  other  distress 
nearer  the  valve  to  be  found,  he  might  reasonably  hare  distrained  one  of 
them ;  but  forliomage,  fealty,  or  suit  and  service,  as  also  for  parliamentary 
wages,  it  is  said  that  no  distress  can  be  excessive  (t).  For  as  these  dis- 
tresses cannot  be  sold,  the  owner,  upon  making  satisfaction,  may  have  his 
chattels  again.  The  remedy  for  excessive  distresses  is  by  a  special  action 
on  the  statute  of  Marlbridge,  for  an  action  of  trespass  is  not  maintainable 
upon  this  account,  it  being  no  injury  at  the  common  law  {J)  (35),  (36). 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  disposal 
of  it.  For  which  purpose  the  things  distrained  must  in  the  first  place  be 
carried  to  some  pound,  and  there  impounded  by  the  taker.  But,  in  their 
way  thither,  they  may  be  rescued  by  the  owner,  in  case  the  distress  was 
taken  without  cause,  or  contrary  to  law  :  as  ifnorentbe  due  ;  if  they  were 
taken  upon  the  highway,  or  the  like  ;  in  these  cases  the  tenant  may  law- 
fully make  rescue  (A:).  But  if  they  be  once  impounded,  even  though  ta- 
ken without  any  cause,  the  owner  may  not  break  the  pound  and  take 
diem  out ;  for  they  are  then  in  the  custody  of  the  law  (/). 

A  pound  [parctiSy  which  signifies  any  inclosure)  is  either  poxmd-overtj 
that  is,  open  overhead  ;  or  pound-coverf,  that  is,  close.  By  the  statute  1 
&  2  P.  &  M.  c.  12.  no  distress  of  cattle  can  be  driven  out  of  the 
hundred  where  it  is  taken,  ^unless  to  a  pound-overt  within  the  (  *13  ] 
same  shire ;  and  within  threes  miles  of  the  place  where  it  was 
taken  (37).  This  is  for  the  benefit  of  the  tenants,  that  they  may  know 
where  to  find  and  replevy  the  distress.  And  by  statute  11  G«o.  11.  c.  19. 
which  was  made  for  the  benefit  of  landlords,  any  ^person  distraining  for 
rent  may  turn  any  part  of  the  premises,  upon  wluch  a  distress  is  taken, 
into  a  pound, />ro  hae  vice,  for  securing  of  such  distress.  If  a  live  distress, 
of  animals,  be  impounded  in  a  common  pound-overt,  the  owner  must  take 
notice  of  it  at  his  peril ;  but  if  in  any  special  pound-overt,  so  constituted 
for  this  particular  purpose,  the  distrainor  must  give  notice  to  the  owner : 
and  in  both  these  cases,  the  owner,  and  not  the  distrainor,  is  boimd  to  pro- 
vide the  beasts  with  food  and  necessaries.  But  if  they  are  put  in  a  pound- 
covert,  in  a  stable  or  the  like,  the  landlord  or  distrainor  must  feed  and 
sustain  them  (m)  (38).  A  distress  of  household  goods,  or  other  dead  chat- 
tels, which  are  liable  to  be  stolen  or  damaged  by  weather,  ought  to  be 
impounded  in  a  pound-covert,  else  the  distrainor  must  answer  for  the  con- 
sequences. 

(0  Bro.  Abr,  t.  tutistf  391.  vrtngvHve^  OS.  (7)  Co.  Litt  47. 

(9)  1  Ventr.  104.    Fitzgibb.  85.    4  Burr.  900.  (m)  /Mi. 

{h  Co.  Litt.  160, 161. 

(35}  See  2  R.  S.  503,  6  19,  in  New- York.  and  fall  costs.    2  W.  &  M.  sesa.  1.  c.  5.  s.  5. 

(36)  And  tee  2  Stra.  851.  3  Leon.  48.    See  2  R.  S.  504,  ^  27,  in  New-York. 

exceptions,   1    Darr.  582.    1  H.  Bla.  13.    9  (37)  In  New- York,  if  the  distress  be  for 

East,  208.    It  is  no  bar  to  this  action,  that  rent,  the  pound  must  be  a  pound  overt  in  tho 

between  the  distress  and   sale  of  the  goods  county,  or  auch  other  conrenient  place  as  the 

distrained,  the  parties  came  to  an  arrange-  officer  distraining  may   approve.    (2  R.   S. 

ment  respecting  the  sale,  1  Bing.  401.    41).  50^,  ^  20).    If  the  distress  be  for  dama(j[e-fea- 

&  R.  539.    2  0.  &  C.   821.  S.  C. ;  and  the  sant,  the  pound  must  be  the  nearest  in  the 

action  is  snstainable  though  there  was  a  ten-  county,    (id.  517,  ^  A\    The  owner  may  feed 

der  of  the  rent  before  the  distress  was  made,  them ;  if  he  do  not  oo  it,  it  would  seem  the 

2  D.  dc  R.  250.    Where  more  rent  is  distrain-  pound  keeper  should.    (Id.  ^  5,  dec). 

cd  £br  than  is  due,  the  remedy  is  at  common  (38^  The  distrainor  cannot  tie  up  cattle  im- 

law,  and  is  not  founded  on  the  52  Hen.  3.  c.  pounded;  and  if  he  tie  a  beast  and  it  is  stian- 

4:  nor  on  the  2  W.  dt  M.  c.  5.  s.  5.  Stra.  851.  gled,  he  will  be  liable  in  damages.    1  Salk. 

Where  no  rent  is  due,  the  owner  of  the  goods  248.    If  the  distress  be  lost  by  act  of  Grod,  as 

distrained  may,  in  an  action  of  trespass  on  the  by  death,  the  distrainor  may  distrain  again. 

ease,  recover  douUe  the  value  of  the  goods  11  East,  51.    Burr.  1738. 
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Whoa  ii^poiinded,  the  goods  wcore  foxmerlj,  aa  was  before  observed, 
only  in  the  nature  of  a  pledge  or  secuiity  to  compel  the  performance  of 
satisfaction ;  and  upon  this  account  it  hath  been  held  (it),  that  the  distrain- 
or is  not  at  liberty  to  work  or  use  a  distrained  beast.  And  thus  the  law 
still  continues  with  regard  to  beasts  taken  damage-feasant,  and  distresses 
for  suit  or  services  ;  which  must  remain  impounded,  till  the  owner  makes 
satisfaction ;  or  contests  the  right  of  distraining,  by  replevying  the  diat- 
tels.  To  replevy  {replegiarey  that  is,  to  take  back  the  pledge)  is,  when  a 
person  distrained  upon  applies  to  the  sheriff  or  his  officers,  and  has  the 
distress  returned  into  his  own  possession,  upon  giving  good  security  to 
try  the  right  oC  taking  it  in  a  suit  of  law,  and,  if  that  be  determined 
against  him,  to  return  me  cattle  or  goods  once  more  into  the  hands  of  the 
distrainor.  This  is  called  a  replevin,  of  which  more  will  be  said  hereafler. 
At  present  I  shall  only  observe,  that,  as  a  distress  is  at  common 
[  *14  ]  *law  only  in  nature  of  a  security  for  the  rent  or  damages  done,  a 
replevin  answers  the  same  end  to  the  distrainor  as  the  distress 
itself;  since  the  party  replevying  gives  security  to  return  the  distress,  if 
the  right  be  determined  against  Mm. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  b 
therefore  a  punishment  to  Atm,  yet,  if  he  continues  obstinate  and  wiU 
make  no  satisfaction  or  payment,  it  is  no  remedy  all  to  the  distrainor. 
But  for  a  debt  due  to  the  crown,  unless  paid  within  for^days,  the  distress 
was  always  saleable  at  common  law  (6),  And  for  an  amercement  im- 
posed at  a  court-leet,  the  lord  may  also  sell  the  distress  (p) :  partly  be- 
cause, being  the  king's  court  of  record,  its  process  partakes  of  the  royal 
prerogative  {q) ;  but  principally  because  it  is  in  the  nature  of  an  execution 
to  levy  a  legal  debt.  And  so,  in  the  several  statute-distresses  before  men- 
tioned, which  are  also  in  the  nature  of  executions,  the  power  of  sale  is 
likewise  usually  given,  to  effectuate  and  complete  the  remedy.  And,  in  like 
manner,  by  several  acts  of  parliament  (r),  in  all  cases  of  distress  for  rent* 
if  the  tenant  or  owner  do  not,  within  five  days  ailer  the  distress  is  taken  (39), 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same  with  suffi- 
cient security  ;  the  distrainor,  with  the  sheriff  or  constable,  shall  cause  the 
same  to  be  appraised  by  two  sworn  appraisers,  and  sell  the  same  towards 
satisfactio'h  of  the  rent  and  charges  ;  rendering  the  overplus,  if  any,  to 
the  owner  himself..  And,  by  this  means,  a  full  and  entire  satisfaction  may 
now  be  had  for  rent  in  arrere,  by  the  mere  act  of  the  party  himself,  viz,  by 
distress,  the  remedy  given  at  common  law  ;  and  sale  consequent  thereon, 
which  is  added  by  act  of  parliament. 

(n)  Cro.  Jac.  148.  iq)  Bro.  IfAd,    13  Mod.  330. 

(o)  Bro.  Ahr.  t.  duirtss,  71.  (r)  2  W.  &  M.  c.  5.    8  Ann.  c.  14.    4  Geo.  11.  e. 

0>)  8  Rep.  41.  S8.    11  Geo.  II.  c.  10. 

(39)  A  reasonable  time  after  the  expiration  4  B.  &  A.  208.    1  B.  &  C.  145.    Though  the 

of  the  five  days  is  allowed  to  the  landlord  for  act  authorixes  a  sale  after  the  five  days,  it  does 

appraising  and  selling  the  goods.    4  B.  &  A.  not  tatie  away  the  right  to  replevy  after  the 

208.  sed  vid.  1  H.    Bla.*  15.    The  five  days  five  days  id  case  the  distress  is  not  sold,  but 

are  reckoned  inclusive  of  the  day  of  sale  ;  as  it  would  be  otherwise  after  a  sale.    5  Taunt, 

if  the  goods  are  distrained  on  the  Ist,  they  451.    1  Marsh.  135.    By  the  consent  of  the 

must  not  be  sold  before  Uie  6th.    1  H.  Bla.  13.  tenant,  the  landlord  may  continue  in  posses- 

Ab  action  lies  on  the  equity  of  this  act  for  sion  longer  than  the  five  days  without  incnr- 

sellin|r  within  the  five  days.    Semb.  id.    If  ring  anv  liability ;  and  his  so  continuing  in 

the  distrainor  continue  in  possession  more  possession  will  not  of  itself  create  any  pre- 

than  a  reasonable  time  beyond  the  five  days,  sumption  of  collusion  between  him  and  the 

an  action  of  case  or  trespass  lies  on  the  equi-  tenant  to  defeat  an  execution.    7  Price,  090. 
ty  of  the  statute.-   11  JSast,  395.    Stra.  717. 
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Before  I  quit  thi»  artick»  I  must  ofaseire,  that  the  many  paiticiilaM 
which  attend  the  taking  of  a  distress,  used  formerly  to  make  it  a 
hazardous  kind  of  proceeding :  fosTi  if  any  *one  iiregulaiity  was  [  *15  ] 
committed,  it  vitiated  the  whole,  aiid  made  the  distrainors  tres* 
passers  ab  initio  {s)  (40).  But  now  by  the  statute  11  Geo.  II.  c.  19.  it  is 
provided,  that,  for  any  lulawiiil  act  dcme,  the  whole  shall  not  be  unlawful, 
or  the  parties  trespassers  ab  initio:  but  that  the  party  grieved  shall  only 
have  an  action  for  the  real  damage  sustained  (41),  and  not  even  that,  if 
tender  of  amends  is  made  before  any  action  is  brovght 

YI.  The  seizing  of  heriots,  when  due  on  the  de^  of  a  tenant,  is  also 
another  species  of  self-remedy ;  not  much  unlike  that  of  taking  cattle  or 
goods  in  distress.  As  for  that  division  of  heriots,  which  is  called  heriot* 
service,  and  is  only  a  species  of  rent,  the  lord  may  distrain  for  this,  as 
well  as  seize,  but  for  heriot^^ustom  (which  sir  Edward  Coke  says  (t)  lies 
only  in  prender^  and  not  in  render)  the  lord  may  seize  the  identicu  thing 
itself,  but  cannot  distrain  any  other  chattel  for  it  (u).  The  like  speedy  and 
effectual  remedy,  of  seizing,  is  given  with  regard  to  many  things  that  are 
said  to  lie  in  franchise ;  as  waifs,  wrecks,  estrays,  deodands,  and  the  like ; 
all  which  the  person  entitled  thereto  may  seize,  without  the  formal  process 
of  a  suit  or  action.  Not  that  they  are  debarred  of  this  remedy  by  action  ; 
but  have  also  the  other  and  more  speedy  one,  for  the  better  asserting  their 
property  ;  the  thing  to  be  claimed  beinff  frequently  of  such  a  nature,  as 
might  be  out  of  the  reach  of  the  law  berore  any  action  could  be  brought. 

These  are  the  several  species  of.  remedies  which  may  be  had  by  the 
mere  act  of  the  part^  it^red.  I  shall  next  briefly  mention  such  as  arise 
fiom  the  joint  act  of  all  the  parties  together.  KsA  these  are  only  two, 
accord  and  arbitration, 

I.  Accord  is  a  satisfaction  agreed  upon  between  the  party  injuring  and 
the  party  injured ;  which,  when  performed,  is  a  bar  of  all  actions 
jsgotk  this  account.  As  if  a  man  contract  *to  build  a  house  or  [*16] 
deliver  a  horse,  and  fail  in  it ;  this  is  an  injury  for  which  the  suf- 
ferer may  have  his  remedy  by  action  ;  but  if  the  party  injured  accepts  a 
sum  of  money,  or  other  thing,  as  a  satisfaction,  this  is  a  redress  of  that 
injury,  and  entirely  takes  away  the  action  (to)  (42).    By  several  late  sta^ 

(«}  1  Vflntr.  37.  («)  Cro.  EUx.  MO.    Cio.  Car.  «0. 

(I)  Cop.  ^  Sft.  (w)  Q  Bep.  7ft 

(40)  In  Uie  case  of  a  distreta  for  damage-  tiff  and  defendant  ahoaM  eaeh  deliret  np  his 
feasant,  Uiis  is  still  the  law.  part  <A  an  indentare  to  be  oaneelled,  and  the 

(41)  See  2  R.  8.  504,  ^  28.  defendant  had  delivered  op  hia  part,  this  was 

(42)  See  in  general*  Com,  Dig.  Acconl,  heldnoaooord  and  aatisfiustion.  3  Lev.  189. 
Bae.  Ah,  Aoesrd.  The  aeooid  and  satisfaction  must  be  certain  ; 

like  mere  coDsent  of  a  party  to  aoeept  a  an  accord  to  pay  a  Jess  sum  on  the  same,  or 

satisfectton,  without  an  actual  satisfaction,  is  at  a  suheeqaeot  day,  is  not  sufficient.  5  East, 

not  sniieient  to  dischaige  the  other ;  the  ao-  230.  •  So  an  accord,  that  the  defendant  shall 

ooid  and  aatisiaction  must  be  perfect,  oom-  employ  workmen  in  two  or  three  days,  is  bad, 

pleta,  and  executed,  for  were  it  otherwise,  it  4  Mod  88 ;  and  perfbrmanee  of  an  uncertain 

woold  be  only  substituting  one  cause  of  ac-  accord  will  not  aid  the  defect.    3  Lev.  189. 

tion  lor  another,  which  mignt  go  on  to  any  ex-  YcIt.  124. 

tent*    9  Rep.  79.  b.  5.  T.  R.  141.    Satisfee-        We  hare  already  seen,  ante  2 book,  how  far 

tioii  must  be  made  to  the  whole  of  the  origi-  a  contract  may  bie  raried,  released,  or  dis- 

nal  demand,  and  a  party  will  not  be  discharg-  chaiged  by  another  contract.    A  deed  hefort 

ed  upon  perforoMUice  of  a  satisfaction  to  part  breach  cannot  be  discharged  by  accord  and 

of  suck  demand,  the  residue  remaining  un-  satiafection  without  a  deed.    1  Taunt.  428. 

pcribnned.    1  Taunt  526.   5  Bast,  230.    The  Com.  Dig.  Pleader,  2.  ▼.  8.  but  after  breach 

petformanoe  of  one  of  two  thinaa  stipulated  accord  and  satisfaction  without  deed  is  a  good 

wr  by  an  accord  ia  nugatonr,  Lord  Raym.  plea,fer  there  the  satisfaction  is  of  the  br«acb. 

2(0 ;  and  where  it  was  agreed  that  the  plain-  and  not  of  the  deed.    Com.  Dig.  Aecoid,  A. 
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tutes  (particularly  II  Geo.  II.  c.  19.  in  case  of  irregolarity  in  the  method 
of  distraining,  and  24  Geo  II.  c.  24.  in  case  of  mistakes  committed  by 
justices  of  the  peace),  even  tender  of  sufficient  amends  to  the  party  injured 
is  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  such  amends 
opr  no. 

II.  Arbitration  is  where  the  parties,  injuring  and  injured  (43),  submit 
all  matters  in  dispute,  concerning  any  personal  chattels  or  personsd  wrong, 
to  the  judgment  of  two  or  more  arbitrators;  who  are  to  decide  the  contro- 
versy :  and  if  they  do  not  agree,  it  is  usual  to  add,  that  another  person  be 
called  in  as  umpire,  (imperator  or  impar)  (a;),  to  whose  sole  judgment  it  is 
then  referred:  or  frequently  there  is  only  one  arbitrator  originally  appoint- 
ed. This  decision,  in  any  of  these  cases,  is  called  an  award.  And  there- 
by the  question  is  as  fully  determined,  and  the  right  transferred  or  settled, 
as  it  could  hare  been  by  the  agreement  of  the  parties,  or  the  judgment  of 
a  court  of  justice  (y).  But  the  right  of  real  property  cannot  thus  pass  by 
SMinere  award  («) :  which  subtilty  in  point  of  form  (for  it  is  now  reduced 
to  nothing  else)  had  its  rise  from  feodal  principles  ;  for,  if  this  had  been 
permitted,  the  land  might  haye  been  aliened  collusively  without  the  con- 

(c)  Whart.  Angl  taer,  1. 772.   Nicols.  Scot.  Hist.        (y)  BrownL  95.    1  Freem.  410. 
ttbr.  ch.  1.  fropejSnem.  (#)  1  RoU.  Jkht.  342.    1  Lord  Raym.  115. 

.   ■  ..      I        .  ■  I  .-.  I  ..  ■  ■    .      ■  i«       .    ■■  ..  .  I    .11, 

1  &  C.    7  East,  150.    1  J.  B.  Moore,  358,  higher  seeaiity ;  and  no  action  can  be  sop- 

460.    Cro.   Eliz.  46.    2  Wils.  86.    6  Rep.  ported  for  the  non-performance  of  the  simple 

43.  b.  contract,  Cro.  Car.  415.  Bac.  Ab.  Debt,  6. 

The  satisfaction  must  be  •  reasonable  one.  unless  indeed  such  new  security  be  void :  but 

Generally  speaking,  the  mere  acceptance  of  a  the  mere  takine  of  an  instrument  of  a  higher 

less  sum  is  not  in  law  a  satisfaction  of  a  order  as   a   eoikUeral  or  additional  security, 

greater  sum,  5  East,  230.  and  this  though  an  does  not  preclude  the  debtor  from  suing  on 

additional  security  be  given.    1   Stra.  426.  the  original  contract,  and  this  though  Judg- 

An  agreement  between  a  debtor  and  creditor,  ment  be  obtained  on  such  security.    2  Leon, 

that  part  of  a  larger  sum  due  should  be  paid  110.    6  T.  R.  176,  7.    Payment  and  accent- 

by  the  debtor,  ana  accepted  by  the  creditor  as  ance  of  a  part  of  a  debt  before  the  day  it  falls 

a  satisfaction  for  the  whole,  might,  under  spe-  due,  or  at  a  place  where  the  whole  debt  was 

cial  circumstances,  operate  as  a  discharge  of  not  payable,  in  satisfaction  of  the  whole,  is  a 

the  whole  ;  but  then  the  legal  effect  of  such  cood  satisfaction,  Co.  Litt.  212.  b. ;  and  so  if 

an  agreement  might  be  considered  to  be  the  me  debtor  giro  a  chose  in  possession  for  a 

same  as  if  the  whole  debt  had  been  paid,  and  chose  in  action,  2  T.  R.  24.  as  the  gift  of  a 

part  had  been  returned  as  a  gift  to  the  party  horse,  or  other  property  in  specie.    Co.  Litt. 

paying.    Per  Holroyd,  J.  2  B.  &  C.  481.    A  212.  b.    The  mere  fulfilment  of  an  act  which 

debtor's  assignment  of  all  his  effects  to  a  trua-  a  paitr  is  bound  in  law  to  do,  is  no  satisfaction, 

tee,  to  raise  a  fund  for  the  payment  of  a  com-  Per  Grose,  J.    5  East,  302.    A  release  of  an 

position  to  his  creditors,  is  a  sufficient  satis-  equity  of  redemption  is  no  satisfaction.    2 

faction,  2  T.  R.  24 ;  so  if  a  third  person  gua-  Wils.  86.    Conferring  a  benefit  to  a  third  per- 

rantees  the  payment  of  the  less  sum.    1 1  East,  son,  at  the  debtor's  request,  is  sufficient.    See 

390.    So  if^a  creditor,  by  his  undertaking  to  Skin.  Rep.  391. 

accept  a  composition,  induce  the  debtor  to  The  satisfaction  should  proceed  from  the 

part  with  his  property  to  his  creditors,  or  in-  party  who  wishes  to  avail  himself  of  it,  for 

ducc  other  creditors  to  disoharge  the  debtor,  when  it  proceeds  entirely  from  a  stranger,  it 

to  enter  into  a  composition-deed,  or  deliver  will  be  a  nullity.     See  5  East,  204.     1  Smith, 

up  securities  to  him,  such  creditor  would  be  515.    Cro.  Eliz.  541. 

bound  by  such  undertaking.  2  Starii.  Rep.  Accord  and  satisfactior  hy  copartner,  is  a 
407.  2  M.-  &  S.  120.  1  Esp.  236.  And  bar  to  any  action  against  the  other  partners, 
where  several  creditors,  with  the  knowledge  9  Rep.  70.  b. ;  so  the  acceptance  of  satisfac- 
of  each  other,  agree  on  thn  faith  of  each  tion  from  a  joint  tort-feasor  discharges  the 
other's  undertaking  to  give  time  to,  or  accept  other  wrongdoers,  Sembl.  3  Taunt.  117.  and 
a  composition  from  a  debtor,  the  agreement  accord  and  satisfaction  to  one  of  several  co- 
will  be  binding  on  every  creditor  vyho  is  party  plaintiffs,  will  operate  as  a  discharge  from  all. 
to  it.  3  Camp.  176.  2  M.  &  S.  122.  16  See  13  Ed.  IV.  6.  5  Co.  117.  b. 
Ves.  374 ;  and  see  further  as  to  composition  (43)  For  the  law  of  arbitrations  in  general, 
with  creditors,  3  Chitty's  Com.  L.  687  to  608.  see  Com.  Dig.  Arbitrament ;  Tidd.  Prac.  8th 
It  should  be  here  also  observed,  that  when  a  ed.  873  to  885.  Caldwell  on  Arbitration  ; 
bond,  or  other  security  under  seal,  has  been  Kyd  on  Arbitration ;  3  Chit.  Com.  Law,  637 
given  and  accepted  in  satisfaction  of  a  simple  to  6fiR. 
contract  debt,  the  Utter  is  merged  in  such 
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■ent  of  the  BupeiioT.  Yet  doubtless  an  aibitiator  may  now  award  a  cob- 
yejance  or  a  release  of  land ;  and  it  will  be  a  breach  of  the  arbitration- 
bond  to  refuse  compliance  (44).  For,  though  originally  the  submission 
to  arbitration  used  to  be  by  word,  or  by  deed,  yet  both  of  these  being 
revocable  in  their  nature,  it  is  now  become  the  practice  to  enter  into  mu- 
tual bonds,  with  condition  to  stand  to  the  award  or  arbitration  of 
the  arbitrators  *or  umpire  therein  named  (a)  (45).  And  expe-  [  *17  ] 
rience  having  shewn  the  great  use  of  these  peaceable  and  do- 
mestic tribunals,  especially  in  settling  matters  of  account,  ,and  other  mer- 
cantile transactions,  which  are  difficult  and  almost  impossible  to  be  adjust- 
ed on  a  trial  at  law ;  the  legislature  has  now  established  the  use  of  them, 

(a)  Append.  No.  III.  ^  0. 


(44)  And  when  a  party's  title  to  land  is  re- 
hired,  with  his  oonsenk,  the  award  is  eoaclu- 
siTe  evidence,  and  binding  on  him  and  his 
heir  and  assigns,  as  to  snch  title.  3  East,  15. 
See,  however,  2  R.  S.  541,  ^  3. 

(45)  If  the  parties  intend  to  refer  all  dis- 
putes, the  terms  of  the  reference  should  be, 
**  of  aU  matters  in  difference  between  the  par- 
ties ;"  when  the  reference  is  only  intend^  to 
be  of  the  matter  in  a  particular  cause,  it 
should  be,  **  of  all  matters  in  difference  in  the 
cause."  3  T.  R.  628.  A  time  should,  in  all 
eases,  be  mentioned  within  which  the  award 
is  to  be  made ;  but  if  no  time  be  mentioned, 
the  award  should  be  made  in  a  reasonable 
time.  2  Keb.  10.  20.  3  M.  dc  S.  145.  It  is 
usual  to  Test  in  the  arbitrators  a  poWer  of  en- 
lamng  the  time  for  making  their  award ;  but 
it  siKMild  be  stipulated,  that  this  enlargement 
be  made  a  rule  of  court.  It  is  best  to  provide, 
that  the  arbitration  is  not  to  be  defeated  by 
the  death  of  either  party.  7  Taunt  571.  2 
B.  dc  A.  394.  3  D.  &  R.  184.  808.  In  some 
esses  Uie  court  will  amend  an  order  of  refer- 
ence.   5  Moore,  167. 

A  court  of  chancery  wiU  not  decree  a  spe 
cific  performance,  19  Yes.  431.  6  Yes.  815. 
and  no  action  lies  for  not  appointing  an  arbi> 
timtor,  2  B.  dc  P.  13 ;  but  if  a  party  has  agreed 
not  to  revoke,  or  has  covenanted  to  perform  an 
award,  and  the  award  be  made,  he  will  be  lia- 
Ue  to  an  action  for  a  breach  of  the  agreement 
sv  covenant,  if  he  revoke  or  refuse  tojperform 
the  award ;  see  5  B.  &  A.  507.  1  D.  &  R. 
106.  2  Chit.  R.  316.  5  East,  266 ;  and  see 
4  B.  dc  C.  103 ;  and  an  attachment  for  a  con- 
tempA  of  court  sometimes  lies,  where  the  sub- 
mission is  a  rule  of  court  Crompt  Prac. 
282.    1  Stra.  593.    7  East,  607. 

With  respect  to  the  revoeatian  of  Uie  ariu- 
tiaUw's  autnority,  it  is  a  rule  of  law,  that 
every  species  of  authority,  being  a  delegated 
power,  although  by  express  words  made  irre- 
vocable, is  nevertheless  in  general  revocable. 
Bee  8  Co.  82.  A  submission  to  arbitration 
may  be  revoked  by  the  act  of  God,  by  opera- 
tion of  law,  or  b^  the  act  of  the  parties. 

The  death  of  either  or  any  of  tne  parties  be- 
fore the  award  u  delivered,  in  general  vacates 
the  submission,  unless  it  contain  a  stipulation 
to  the  contrary ;  see  1  Marsh.  366.  7  Taunt. 
571.  1  Mooie,  287.  S.  C.  2  B.  de  A.  394 ; 
but  where  all  matters  in  differenoe  in  a  cause 
aie  referred  bj  order  of  nisi  prius  U>  arbitra- 

t  See  Hov.  n.  (1)  at  the 


tion,  the  death  of  one  of  the  parties,  at  any 
time  before  award  made,  is  a  revocation  of  the 
arbitrator's  authority,  and  the  court  will  set 
aside  an  award  made  after  his  death ;  or,  in 
other  words,  it  should  seem,  if  the  cause  of 
action  is  referred,  the  death  abates  the  action, 
but  not  so  if  other  matters  besides  the  cause 
of  action  are  referred.  3  D.  &  R.  60S.  2  B. 
dt  A.  394. 

If  a  feme-sole  submit  to  arbitration,  and 
marry  before  the  award  is  delivered,  such 
marriage  is  in  effect  a  revocation,  without  no- 
tice to  the  arbitrators,  2  Keb.  865.  Jones, 
388.  Roll.  Arb.  331 ;  but  the  husband  and 
wife  may  be  sued  on  their  bond  for  such  re- 
voking.   5  East,  266. 

BanJhrvptcy  of  one  of  the  parties  is  no  re- 
vocation.   2  Chit  Rep.  43.    4  B.  dc  A.  250. 

The  cfeoM  of  the  aHHtraUfr»t  or  one  of  them, 
will  defeat  the  reference,  unless  there  be  a 
clause  in  the  submission  to  the  contrary,  see 
4  Moore,  3 ;  so  if  the  arbitrators  do  not  make 
the  award  within  the  limited  time,  or  they 
disagree,  or  refuse  to  act  or  intermeddle  any 
further.  1  Roll.  Ab.  261.  2  Saund..  129. 
Tidd,  8  ed.  877. 

The  parlies  themselves,  as  we  have  just 
seen,  may  revoke  the  arbitrators'  authority 
before  the  award  is  made :  the  revocation 
must  follow  the  nature  of  the  submission  ;  if 
the  latter  be  by  parol,  so  may  the  revocation. 
2  Keb.  64.  If  tne  submission  be  by  deed,  so 
must  the  revocation,  8  Co.  72.  and  see  T. 
Jones,  134.  Notice  of  the  revocation  by  the 
act  of  the  parties  must  be  given  to  the  arbi- 
trators, in  order  to  render  it  effectual.  RoU. 
Arb.  331.  Yin.  Ab.  Authority,  13.  and  see  5 
B.  &  A.  507. 

The  law  relating  to  the  proceedinn  during 
the  conduct  of  the  arbitration,  and  the  duties 
of  arbitrators  and  umpires,  will  be  found  in  3 
Chit.  Com.  Law,  650  to  656.  and  Caldw.  on 
Arb.  42.  45,  dec;  as  to  the  power,  &c.  of 
awarding  costs,  see  Tidd,  8  ed.  683  to  887 ; 
as  to  when  a  court  of  equity  will  compel  an 
arbitrator  to  proceed,  see  1  Swanst.  40.  As 
to  the  general  requisites  of  an  award,  and 
how  it  will  be  construed,  see  3  Chit.  Com. 
Law,  656  to  660.  Tidd,  8  ed.  882.  For  the 
remedy  to  compel  the  performance  of  an  award, 
see  Tidd.  Prac.  8  ed.  887  to  894.  3  Chit  Com. 
Law,  660  to  665;  and  for  the  relief  against 
an  improper  award,  see  3  Chit.  Com.  Law, 
665  to  668.    Tidd.  Prac.  8  ed.  894  to  898.t 

endoftbeVoLB.  IIL 
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as  wen  in  eontrowrsies  where  catises  are  depending,  as  in  tbtwe  wliere  no 
action  is  broaght :  enacting,  by  statute  9  &  10  W.  III.  c.  15.  that  all  mer- 
chants and  others,  who  desire  to  end  any  controrersy^  suit,  or  quarrel,  (for 
which  there  is  no  other  remedy  but  by  pertoial  action  or  suit  in  equity),  may 
agree,  that  their  submission  of  the  suit  to  arbitration  or  un^irage  siiall  be 
mode  a  rule  of  any  of  the  king's  courts  of  record,  and  may  insert  such  agree- 
ment in  their  submission,  or  promise,  or  condition  of  the  aifaitration-bond : 
which  agreement  being  proved  upon  oath  by  one  of  the  witnesses  thereto, 
the  court  shall  make  a  rule  that  such  submission  and  award  shall  be  c<m- 
clusiTo  :  and,  after  such  ride  made,'the  parties  disobeying  the  award  shall 
be  liable  to  be  punished,  as  for  a  contempt  of  the  court ;  unless  such 
award  shall  be  set  aside,  for  corruption  or  other  misbehayiour  in  the  arbi- 
tratmis  or  umpire,  proved  on  oath  to  the  court,  within  one  term  aAer  the 
award  is  made  (46).  And,  in  consequence  of  this  statute^  it  is  now  be- 
come a  considerable  part  of  the  business  of  the  superior  courts,  to  set  aside 
such  awards  when  partially  or  illegally  made  ;  or  to  enforce  their  execu- 
tion, whe'n  legal,  by  the  same  process  of  contempt,  as  is  awarded  for  dis- 
obedience to  those  rules  and  orders,  which  are  issued  by  the  courts  them-, 
selves. 


CHAPTER  II. 
OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

* 

The  remedies  for  private  wrongs,  which  are  effected  by  the  mere  opera- 
tion of  the  law,  will  fall  within  a  very  narrow  compass ;  there  being  only 
two  instances  of  this  sort  that  at  present  occur  to  my  recollection :  the  one 
that  of  retainer,  where  a  creditor  is  made  executor  or  administrator  to  his 
debtor;  the  other,  in  the  case  of  what  the  law  calls  a  remitter. 

I.  If  a  person  indebted  to  another  makes  his  creditor  qt  debtee  his  exe- 
cutor, or  if  such  a  creditor  obtains  letters  of  administraUon  to  his  debtor ; 
in  these  cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing  him 
to  retain  so  much  as  vnH  pay  himself,  before  any  other  creditors  whose 
debts  are  of  equal  degree  (a)  ( 1 ).  This  is  a  remedy  by  the  mere  act  of  law, 
and  grounded  upon  this  reason  ;  that  the  executor  cannot,  without  an 
apparent  absurdity,  commence  a  suit  against  himself  as  a  representative 
of  the  deceased,  to  recover  that  which  is  due  to  him  in  his  own  private 
capacity :  but,  having  the  whole  personal  estate  in  his  hands,  so  much 
as  is  sufficient  to  answer  his  own  demand  is,  by  operation  of  law,  ap- 
plied to  that  particular  purpose.  Else,  by  being  made  executor, 
[*19]    *he  would  be  put  in  a  worse  condition  than  all  the  rest  of  the 

(a)  1  ItoU.  Abr.  09S.    Plowd.  543.    See  Book  IT.  page.  511. 

f46)  3  R.  S.  541,  &c.  Uw.  Ante,  2  book,  512.  Plowd:  184.  Salk.  299. 

(1)  Toller,  4  ed.  295.  298.  So  if  »  eradi-  Bat  now,  in  New-York,  executors  or  ad- 
tor  be  made  a  co-executor.  1  B.  &  P.  630.  ministntors  cannot  retain  in  preference  to 
The  same  law  as  to  an  administratort  8  T.  R.  other  debts  of  equal  degree  (2  R.  S.  86,  ^  33), 
407.  or  heir.  2  Vera.  62.  *  So  if  a  debtor  be  nor  does  the  appointment  of  a  debtor  as  ex* 
made  executor  of  creditor,  it  is  a  release  at  eeutor  release  tne  debt.    (Id.  84,  ^  13). 

<1)  See  Hot.  b.  (1)  sft  tto  end  of  tbe  VoL  B.  m. 
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wotld  besides.  For,  though  a  rateable  payment  of  all  the  debts  of  the 
deceased,  in  equal  degree,  is  clearly  the  most  equitable  method,  yet  as 
eyery  scheme  &r  a  proportionable  distribution  of  the  assets  among  all 
the  creditors  hath  been  hitherto  found  to  be  impracticable,  and  productire 
of  inore  mischiefs  than  it  would  remedy ;  so  that  the  creditor  who  first 
commences  his  suit  is  entitled  to  a  preference  inpayment ;  it  follows,  that 
as  the  executor  can  commence  no  suit,  he  must  be  paid  the  last  of  any, 
and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testator  should 
proTe  insolvent,  unless  he  be  allowed  to  retain  it.  The  doctrine  of  retainer 
is  therefore  the  necessary  consequence  of  that  other  doctrine  of  the  law, 
the  priority  of  such  creditor  who  first  commences  his  action.  But  the 
executor  shall  not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher 
degree ;  for  the  law  only  puts  him  in*  the  same  situation,  as  if  he  had  sued 
himself  as  executor,  and  recovered  his  debt ;  which  he  never  could  be 
supposed  to  have  done,  while  debts  of  a  higher  nature  subsisted.  Neither 
^hall  one  executor  be  allowed  to  retain  his  own  debt,  in  prejudice  to  that 
of  his  co-executor  in  equal  degree ;  but  both  shall  be  dischaiiged  in  pro- 
portion {b).  Nor  shall  an  executor  of  his  own  wrong  be  in  any  case  per- 
mitted to  retain  (c). 

II.  Remitter  (2)  is  where  he,  who  hath  the  true  property  orjusproprieta- 
tis  in  lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  with- 
out recovering  possession  in  an  action,  hath  afterwards  the  freehold  cast 
upon  him  by  some  subsequent,  and  of  course  defective,  title  ;  in  this  case 
he  is  remitted,  or  sent  back  by  operation  of  law,  to  his  ancient  and  more 
certain  title  (d)  (3).  The  right  of  entry,  which  he  hath  gained  by  a  bad 
title,  shall  be  ipso  facto  annexed  to  his  own  inherent  good  one :  and  his  de- 
feasible estate  shall  be  utterly  defeated  and  annulled,  by  the  instartaneous 
act  of  law,  without  his  participation  or  consent  («).  As  if  A  dis- 
seizes B,  that  *is,  turns  him  out  of  possession,  and  dies,  leaving  a  [  *20  ] 
son  C  ;  hereby  tlxe  estate  descends  to  C  the  son  of  A,  and  B  is 
barred  from  entering  thereon  till  he  proves  his  right  in  an  action ;  now,  if 
afterwards  C,  the  heir  of  the  disseizor*  makes  a  lease  for  life  to  D,  with  re- 
mainder to  B  the  disseize  for  life,  and  D  dies ;  hereby  the  remainder  ac- 
crues to  B,  the  disseizee  :  who  thus  gaining  a  new  freehold  by  virtue  of 
Che  remainder,  which  is  a  bad  tide,  is  by  act  of  law  remitted^  or  in  of  his 
former  and  surer  estate  (/).  For  he  hath  hereby  gained  a  new  right  of 
possession,  to  which  the  law  immediately  annexes  his  ancient  right  of  pro- 
perty. 

If  the  subsequent  estate,  or  right  of  possession,  be  gained  by  a  man's 
own  act  or  consent,  as  by  immediate  purchase  being  of  full  age,  he  shall 
not  be  remitted.  For  the  taking  such  subsequent  estate  was  his  own  fol- 
ly, and  shall  be  looked  upon  as  a  waver  of  lus  prior  right  (g).  Therefore 
it  is  to  be  observed,  that  to  every  remitter  there  are  regularly  these  inci- 
dents ;  an  ancient  right,  and  a  new  defeasible  estate  of  freehold,  uniting  in 
one  and  the  same  person  ;  which  defeasible  estate  must  be  cast  upon  the 
tenant,  not  gained  by  his  own  act  or  folly.  The  reason  given  by  Little- 
ton (h),  why  this  remedy,  which  operates  silently,  and  by  the  mere  act  of 

(h)  Vlnar.    Ahr.  t,  9g§cutorSf  D.  %,  (/)  Finch.  L.  194.    Litt.  «  tf63. 

(c)  »  Rap.  36.  C^)  Co.  Utt.  M8. 3M. 

{d)UXL^tS9.  (]l)«661. 

(«)  Co.  Litt.  3aS.    Cro.  Jac.489. 

^— — ■».—  .  II  .11  ■  ■  I » I-  ■  -I  II  . 

(2)  For  law  of  remitter  in  general,  see  18       (3)  And  rhi*  if  part  of  the  estate  oame  to 
▼m.  Ab.  tit. '*  Remitter.*'    Co.  Litt.  347,  a.       him  bf  euch  a  defeasible  title.    Litt  662,  663. 
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law,  was  allowed,  is  somewhat  similar  to  that  giren  in  the  preceding  arti- 
cle ;  because  otherwise  he  who  hath  right  woi3d  be  deprived  of  all  reme- 
dy. For  as  he  himself  is  the  person  in  possession  of  the  freehold,  there  is 
no  other  person  against  whom  he  can  bring  an  action,  to  establish  his  prior 
right  (4).  And  for  this  cause  the  law  doth  adjudge  him  in  by  remitter ; 
that  is,  in  such  plight  as  if  he  had  lawfully  recovered  the  same  land  by 
suit.  For,  as  lord  Bacon  observes  (t),  the  benignity  of  the  law  is  such,  as 
when,  to  preserve  the  principles  and  grounds  of  law,  it  depriveth  a  man  of 
his  remedy  without  his  own  fault,  it  will  rather  put  him  in  a  better  degree 

and  condition  than  in  a  worse.  Nam  quod  remedio  destituitur,  ipsa 
[  *21  ]    re  valet,  si  culpa  ahsit.     But  there  shall  be  no  ^remitter  to  a  right, 

for  which  the  party  has  no  remedy  b^  action  (k) :  as  if  the  issue 
in  tail  be  barred  by  the  fine  or  warranty'  of  his  ancestor,  and  the  freehold 
is  afterwards  cast  upon  him  ;  he  shall  not  be  remitted  to  his  estate  tail  (Z) : 
for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of  the 
two  rights,  as  that  of  a  real  action  would  have  been  before  it*.  As  there- 
fore the  is§ue  in  tail  could  not  by  any  action  have  recovered  his  ancient 
estate,  he  shall  not  recover  it  by  remitter. 

And  thus  much  for  these  extrajudicial  remedies,  as  well  for  real  as  per- 
sonal injuries,  which  are  furnished  or  permitted  by  the  law,  where  the 
parties  are  so  peculiarly  circumstanced,  as  not  to  make  it  eligible,  or  in 
some  cases  even  possible,  to  apply  for  redress  in  the  usual  and  ordinary 
methods  to  the  courts  of  public  justice. 


CHAPTER  III. 
OP  COURTS  IN  GENERAL  (1). 

The  next,  and  principal,  object  of  our  inquiries  is  the  redress  of  injuries 
by  suit  in  courts :  wherein  the  act  of  the  parties  and  the  act  of  law  co- 
operate ;  the  act  of  the  parties  being  necessary  to  set  the  law  in  motion, 
and  the  process  of  the  law  being  in  general  the  only  instrument  by  which 
the  parties  are  enabled  to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  although  in  the  several 
cases  of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter  (a), 
the  law  allows  an  extrajudical  remedy,  yet  that  does  i\pt  exclude  the  or- 
dinary course  of  justice  :  but  it  is  only  an  additional  weapon  put  into  the 
hands  of  certain  persons  in  particular  instances,  where  natural  equity  or 
the  peculiar  circumstances  of  their  situation  required  a  more  expeditious 
remedy,  than  the  formal  process  of  any  court  of  judicature  can  furnish. 
Therefore,  though  I  may  defend  myself,  or  relations,  from  external  vio- 
lence, I  yet  am  afterwards  entitled  to  an  action  of  assault  and 'battery  : 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable  opportunity, 
this  power  of  recaption  does  not  debar  me  from  my  action  of  trover  or  de- 

(i)  Elem.  c.  0.  (J)  Moor.  119.    1  Aim.  186. 

(It)  Co.  Litt.  S40.  la)  Ch.  1. 

(4)  See  post  190.  for  t^e  adTBHtagee  of  thia    courts,  see   Com.    Dig.   Courts :  Bac    Ah. 
Uw  of  remitter.  Courts ;  Tin.  Ab.  Courts. 

(1)  As  to  cooita  in  general,  and  the  several 

(S)  See  Hot.  n.  (S)  at  the  end  of  tlM  YoL  B.  m. 
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tiniiie !  I  may  either  enler  oa  the  lands,  on  which  I  hare  a  right  of  .entry, 
or  may  demand  possession  by  a  real  action  :  I  may  either  abate  a  nuisance 
by  my  own  authority,  or  call  upon  the  law  to  do  it  for  me  :  I  may 
distrain  for  rent,  or  have  an  action  of  debt,  at  my  own  *option  :  if  [  *23  ] 
I  do  not  distrain  my  neighbour's  cattle  damage-feasant^  I  may  com- 
pel him  by  action  of  trespass  to  make  me  a  fair  satisfaction  ;  if  a  heriot,  or 
a  deodand,  be  witbheld  from  me  by  fraud  or  force,  I  may  recover  it  though 
I  never  seized  it.  And  with  regard  to  accords  and  arbitrations,  these,  in 
their  nature  being  merely  an  agreement  or  compromise,  most  indisputably 
suppose  a  previous  right  of  obtaining  redress  some  other  way  ;  which  is 
given  up  by  such  agreement.  But  as  to  remedies  by  the  mere  operation 
of  law,  those  are  indeed  given,  because  no  remedy  can  be  ministered  by  suit 
or  action,  without  running  into  the  palpable  absurdity  of  a  man's  bringing 
an  action  against  himself :  the  two  cases  wherein  they  happen  being  such 
wherein  the  only  possible  legal  remedy  would  be  directed  against  the  very 
person  himself  who  seeks  relief. 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that  where  there 
is  a  legal  right,  there  is  also  a  legal  remedy,  by  suit  or  action  at  law, 
whenever  that  right  is  invaded.  And  y^  treating  of  these  remedies  by  suit 
in  courts,  I  shall  pursue  the  following  method :  firsts  I  shall  consider  the 
nature  and  several  species  of  courts  of  justice  ;  and,  secondly ^  I  shall  point 
out  in  which  of  these  courts,  and  in  what  manner,  the  proper  remedy  may 
be  had  for  any  private  injury ;  or,  in  other  wordi^,  what  injuries  are  cogni- 
zable, and  how  redressed,  in  eaqjh  respective  species  of  courts.. 

First  then,  of  courts  of  justice.  And  herein  we  will  consider, ^r^/,  their 
nature  and  incidents  in  general ;  and  then,  the  several  species  of  them, 
erected  and  acknowledged  by  the  laws  of  England. 

A  court  is  defined  to  be  a  place  wherein  justice  is  judicially  adminis- 
tered {h).  And,  as  by  our  excellent  constitution  the  sole  executive  power 
of  the  laws  is  vested  in  the  person  of  the  king,  it  will  follow  that 
an  courts  of  justice,  which  are  *tbe  medium  by  which  he  admi-  [  *24  ] 
nisters  the  laws,  are  derived  from  the  power  of  the  crown  {c).  For, 
whether  created  by  act  of  parliament,  or  letters  patent,  or  subsisting  by 
prescription  (the  only  methods  by  which  any  court  of  judicature  {d)  can 
exist),  the  king's  consent  in  the  two  former  is  expressly,  and  in  the  latter 
impliedly,  given.  In  all  these  courts  the  king  is  supposed  in  contempla^ 
tion  of  law  to  be  always  present ;  but  as  that  is  in  fact  impossible,  he  is 
there  represented  by  his  judges,  whose  power  is  only  an  emanation  of  the 
royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice 
between  subject  and  subject,  the  law  hath  appointed  a  prodigious  variety 
of  courts,  some  with  a  more  limited,  others  with  a  more  extensive  jurisdic- 
tion ;  some  constituted  to  inquire  only,  others  to  hear  and  determine  ;  some 
to  determine  %i  the  first  instance,  others  upon  appeal  and  by  way  of  re- 
view. All  these  in  their  turns  will  be  taken  notice  of  in  their  respective 
places  :  and  I  shall  therefore  here  only  mention  one  distinction,  that  runs 
throughout  them  all ;  viz,  that  some  of  them  are  courts  of  record,  others 
not  of  record.  A  court  of  record  is  that,  where  the  acts  and  judicial  pro- 
ceemngs  are  enrolled  in  parchment  (2)  for  a  perpetual  memorial  and  testi- 
er) Co.  Litt.  98.  (d)  Co.  Litt.  260. 
(e)  See  book  I.  ch.  97 

(2)  In  New-York  they  may  be  on  paper  or  parchment.    2  R.  S.  275,  f  0. 

^oh.  II.  6 
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moBy :  wMch  rolls  are  called  the  recM*d8  of  the  comt,  aad  are  of  such  U|^ 
aad  super-eminent  authority,  that  their  truth  is  not  to  be  called  in  ques- 
tion. For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be  arerred 
against  a  record,  nor  shall  any  plea,  or  even  proof,  be  admitted  to  the  con* 
trary  (e)  (3).  And  if  the  existence  of  a  record  be  denied,  it  shall  be  thed  by 
nothing  but  itself ;  that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no ;  else  there  would  be  no  end  of  disputes  (4).  But,  if  there  i^ 
pear  any  mistake  of  the  clerk  in  making  up  such  record,  the  court  will  <&• 
rect  him  to  amend  it.^  All  courts  of  record  are  the  king's  courts,  in  right 
of  his  crown  and  royal  dignity  (/),  and  therefore  no  other  court 
[  *25  ]  hath  authority  to  fine  or  imprison  ;  so  that  the  very  erection  *of  a 
new  jurisdiction  with  the  power  of  fine  or  imprisonment  makes  it 
instantly  a  court  of  record  (g)  (5).  A  court  not  of  record  is  the  court  of  a 
private  man ;  whom  the  law  will  not  intrust  with  any  discretionary  power 
over  the  fortune  or  liberty  of  his  fellow-subjects.  Such  are  the  courts- 
baron  incident  to  every  manor,  and  other  inferior  jurisdictions  :  where  the 
proceedings  are  not  'enrolled  or  recorded ;  but  as  well  their  existence  as 
the  truth  of  the  matters  therein  contained  shall,  if  disputed,  be  tried  and 
determined  by  a  jury.  These  courts  can  hold  no  plea  of  matters  cognizable 
by  the  common  law,  unless  under  the  value  of  40s.  nor  of  any  forcible  in- 
jury whatsoever,  not  having  any  process  to  arrest  the  person  of  the  de- 
fendant (A). 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  aetor, 
reus,  and  judex :  the  €tetor^  or  plaintiff,  who  complains  of  an  injury  done  ; 
the  reus,  or  defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and 
the  judex,  or  judical  power,  which  is  to  examine  the  truth  of  (he  fact,  to 
determine  the  law  arising  upon  that  fact,  and,  if  any  injury  appears  to 
have  been  done,  to  ascertain,  and  by  its  officers  to  apply  the  remedy.  It 
is  also  usual  in  the  superior  courts  to  have  attorneys,  and  advocates  or 
counsel,  as  assistants. 

An  attorney  at  law  answers  to  ihe  procurator,  or  proctor,  of  the  civilians 
and  canonists  (t).  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of 
another,  to  manage  his  matters  of  law.  Formerly  every  suitor  was 
obliged  to  appear  in  person,  to  prosecute  or  defend  his  suit  (according  to 
the  old  Gothic  constitution)  (A),  unless  by  special  license  under  the  king's 
letters  patent  (/).    This  is  stUl  the  law  in  criminal  cases  (6).    And  an 

(e)  Co.  Ltn.  960.  4  9,  speaks  of  ^  proeuratcrOus,  gtn  in  aUqttibut 

(/)  Finch.  L.  S31.  partibuM  attomatl  nwMVMiiificr." 


r)  Salk.  900.    12  Mod.  888.  (k)  SUernhook  de  jure  Goth,  1, 1,  c.  0 

I)  9  Inst.  811.  (OF.N.  B.  95. 

(t)  Pope  Boniface  VIII.  In  0  DeareioL  L  8,  f .  10, 


(3)  Thii  rule  it  sabieot  to  some  exceptions ;  recoid,  it  triable  only  by  a  jatf.  '  5  East,  473. 
for  m  the  case  of  a  juogment  signed  on  a  war-  (5)  But  erery  court  of  reconi  has  not  aeces- 
rant  ofattomey  given  upon  an  unlawful  consi-  sarily  a  power  to  fine  and  imprison.  1  Sid. 
deration,  or  obtained  by  fraud,  upon  an  afEda-  145.  Tnere  are  several  of  the  king's  courts 
vit  thereof,  the  court  will  afford  relief  upon  a  not  of  record,  as  the  court  of  equity  in  ohanec- 
summary  application.  Dougl.  196.  Cowp.  ry,*  the  admiralty  courts,  &o.  4  Inst.  84.  37 
727.  1  Heii.  Dla.  75.  And  equity  will  relieve  Ii.  6. 14.  b.  Yelv.  227.  Com.  Dig.  tit.  Chanee- 
against  a  judgment  obtained  by  fraud  or  col-  ly,  C.  2. 

lusion.  1  Anst  6.  3  Yes.  dc  B.  42.  And  third  (6)  This  is  not  universal^  so,  for  in  proas- 
persons  who  have  been  defrauded  bv  a  collu-  cutions  and  informations  for  misdemeanors, 
sive  judgment  may  shew  such  fraua,  so  as  to  especially  in  the  court  of  king's  bench,  a  de- 
prevent  themselves  from  being  prejudiced  by  fondant  may,  and  usually  does,  appear  and 
It    2  Marsh.  392.    7  Taunt.  97.    13Elix.  c.  5.  plead  by  his  attorney  or  clerk  in  court.    1  Chit- 

(4)  But  an  Irish  judgment,  thou^  one  of  ty's  Crim.  Law.    But  an  attorney  has  no  right 

*  The  court  of  chancery  in  New-York  is  now  a  court  of  record.  2  R.'  S.  276,  6  1.  &  id. 
168,  ^  1. 

C9)  See  Hot.  n.  (3)  at  the  end  of  the  YoL  B.  IIL 
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idiot  cannot  to  this  day  appear  by  attorney,  but  In  person  (m),  for 
he  hath  not  discretion  to  enable  him  to  appoint  *a  proper  snbsti-  [*26] 
tute  :  and  upon  his  being  brought  before  the  court  in  so  defencp- 
less  a  condition,  the  judges  are  bound  to  take  care  of  his  interests,  and 
they  shall  admit  the  best  plea  in  his  behalf  that  any  one  present  can  sug- 
gest (n).  But,  as  in  the  Roman  law,  "  cum  olim  in  usu  fuisset,  dlterius  no- 
mine  agi  non posse ^  sed,  quia  hoc  non  minimam  incommoditatem  hahebat,  eoept' 
runt  homines  per procuratores  litigare  ((?),**  so  with  us,  upon  the  safiie  princi- 
ple of  convenience,  it  is  now  permitted  in  general,  by  divers  ancient  sta- 
tutes, whereof  the  first  is  statute  Westm.  3.  c.  10.  that  attorneys  may  be 
made  to  prosecute  or  defend  any  action  in  the  absence  of  the  parties  to 
the  suit.  These  attorneys  are  now  formed  into  a  regular  corps ;  they 
are  admitted  to  the  execution  'of  their  office  by  the  superior  courts  of 
Westminster-hall ;  and  are  in  all  points  officers  of  the  respective  courts  of 
which  they  are  admitted  ;  and,  as  they  have  many  privileges  on  account 
of  their  attendance  there,  so  they  are  peculiarly  subject  to  me  censure  and 
animadversion  of  the  judges  (7).  No  man  can  practice  as  an  attorney  in 
any  of  those  courts,  but  such  as  is  admitted  and  sworn  an  attorney  of  that 
particular  court :  an  attorney  of  the  court  of  king's  bench  cannot  practice 
in  the  court  of  common  pleas ;  nor  vice  versa.  To  practise  in  the  court  of 
chancery  it  is  also  necessary  to  be  admitted  a  solicitor  therein :  and  by  the 
statute  22  Geo.  II.  c.  46.  no  person  shall  act  as  an  attorney  at  the  court 
of  quarter  sessions,  but  such  as  has  been  regularly  admitted  in  some  supe- 
rior court  of  record.  So  earfy  as  the  statuto  4  Henry  IV.  c.  18.  it  was 
enacted,  that  attorneys  should  be  examined  by  the  judges,  and  none  ad- 
mitted but  such  as  were  virtuous,  learned,  and  sworn  to  do  their  duty. 
And  many  subsequent  statutes  {p)  have  laid  them  under  farther  regula- 
tions. 

Of  advocates,  or  (as  we  generally  call  them)  counsel,  there  are  two 
species  or  degrees  ;  barristers,  and  Serjeants.  The  former  are  admitted 
after  a  considerable  period  of  study,  or  at  least  standing,  in  the  inns 
of  court  {q) ;  and  are  in  our  old  books  •styled  apprentices,  appren-  [  •t7] 
ticii  ad  legem,  being  looked  upon  as  merely  learners,  and  not  qua- 
lified to  execute  the  full  office  of  an  advocate  till  they  were  sixteen  years 
standing ;  at  which  time,  according  to  Fortescue  (r),  they  might  be  called 
to  the  state  and  degree  of  Serjeants,  or  servientes  ad  legem.  How  ancient 
and  honourable  this  state  and  degree  is,  with  the  form,  splendour,  and 
profits  attending  it,  hath  been  so  fully  displayed  by  many  learned  wri- 
ters (s),  that  it  need  not  be  here  enlarged  on.  I  shall  only  observe,  that 
Serjeants  at  law  are  bound  by  a  solemn  oath  {t)  to  do  their  duty  to  their 

Cm)  F.  N.  B.  97.  («)  Forteic.  ihid.    10  Rep.  pref.  Dagd.  Orig, 

(m)  Bro.  jUr.  t.  iii^U  1«  Jvrid.    To  which  may  be  added  a  tract  by  the  late 

(e)  Inst.  4,  tit.  10.  loijeant  Wynne,  printed  in  1765,  entiUed  "  Obser* 

(p)  S  Jac  I.  c.  7.    IS  Geo.  I.  e.  SO.  S  Geo.  II.  c.    vations  teaching  the  antiquity  and  dignity  of  the 

0.    SS  Geo.  II.  c.  40.    t3  Geo.  11.  c.  SO.  degree  of  serieant  at  law." 

(q)  See  Book  I.  Introd.  ^1.  (0  9  Inst.  S14. 
(r)  He  LL.  c,  dO. 


to  be  present  daring  the  inrestigation  of  a  exercise  of  hit  profeasion.    4  Burr.  2061.  and 

chane  of  felony  befoFe  a  maffiatrate  against  see  4  B.  &  A..  202.    If  he  be  deficient,  and  a 

bis  clienL    3  B.  &  A.  432.  and  see  1  B.  &  C.  loss  thereby  arises  to  his  client,  he  is  liable  to 

37*.  an  action  m  damages,  2  Wils.  325.    1  Bing. 

(7)  An  attomev  is  bound  to  use  care,  skill,  347 ;  and  in  some  eases,  as  we  hare  above 

sad  integrity,  and  if  he  be  not  deficient  in  any  seen,  the  court  of  which  he  is  an  attorney  will 

of  these  essoAtial  requisites,  he  is  not  respon-  affoid  a  summary  remedy. 

aMe  for  anj  error  or  mistake  arising  in  the 

•  As  to  law  of  New-Yoik,  see  4  book,  p.  318,  note  2. 
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clients  :  and  that  by  custom  (u)  the  judges  of  the  courts  of  Westminster 
are  always  admitted  into  this  venerable  order,  before  they  are  advanced  to 
the  bench ;  the  original  of  which  was  probably  to  qualify  the  puisne  ba^ 
rons  of  the  exchequer  to  become  justices  of  assise,  according  to  the  eid- 
gence  of  the  statute  of  14  £dw.  III.  c.  16.  From  both  these  degrees 
some  are  usually  selected  to  be  his  majesty's  coimsel  learned  in  the  law : 
the  two  principal  of  whom  are  called  his  attorney,  and  solicitor  general. 
The  first  king's  counsel,  under  the  degree  of  serjeant,  was  sir  Francis  Ba- 
con, who  was  made  so  honoris  causa,  without  either  patent  or  fee  (to) ;  so 
that  the  first  of  the  modem  order  (who  are  now  the  sworn  servants  of  the 
crown,  with  a  standing  salary)  seems  to  have  been  sir  Francis  North,  af* 
terwards  lord  keeper  of  the  great  seal  to  king  Charles  II.  {x)  These  king's 
counsel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocati 
fisci,  among  the  Romans.  For  they  must  not  be  employed  in  any  cause 
against  the  crown  without  special  license  (8) ;  in  which  restriction  they 
agree  with  the  advocates  of  the  fisc  (y) :  but  in  the  imperial  law  the  pro- 
hibition was  carried  still  further,  and  perhaps  was  more  for  the  dignity  of 

the  sovereign  :  for,  excepting  some  peculiar  causes,  the  fiscal  ad- 
[*28]    vocates  were  not  permitted  to  be  at  all   concerned  •in  private 

suits  between  subject  and  subject  (z).  A  custom  has  of  late  years 
prevailed  of  granting  letters  patent  of  precedence  to  such  barrister,  as  the 
crown  thinks  proper  to  honour  with  that  mark  of  distinction :  whereby 
they  are  entitled  to  such  rank  and  pre-audience  (a)  as  are  assigned  in  their 
respective  patents  ;  sometimes  next  afler  the  king's  attorney-general,  but 
usually  next  af^r  his  majesty's  counsel  then  being.  These  (as  well  as 
the  queen's  attorney  and  solicitor-general)  (&)  rank  promiscuously  with  the 
king's  counsel,  and  together  with  them  sit  within  the  bar  of  the  respective 
courts  ;  but  receive  no  salaries,  and  are  not  sworn  ;  and  therefore  are  at 
liberty  to  be  retained  in  causes  again^  the  crown.  And  all  other  Ser- 
jeants and  barristers  indiscriminately  (except  in  the  court  of  common 
pleas,  where  only  Serjeants  are  admitted)  (10)  may  take  upon  them  the 
piy>tection  and  defence  of.  any  suitors,  whether  plaintiff  or  defendant ;  who 
are  therefore  called  their  clients^  like  the  dependants  upon  the  ancient  Ro- 
man orators.  Those  indeed  practised  gratis,  for  honour  merely,  or  at 
most  for  the  sake  of  gaining  influence  :  and  so  likewise  it  is  established 
with  us  (c),  that  a  counsel  can  maintain  no  action  for  his  fees  ;  which  are 

(«)  Fortosc.  c.  90.  9.  The  king*!  soUcitor-genenl  (9). 

(w)  Seo  his  letters,  S250.  0.  The  king's  Serjeants. 

(x)  See  his  life  by  Roger  North,  37.  7:  The  kind's  counsel,  with  the  queen's  attomsj 

(y)  Cod.  8.  9. 1.  and  sohcitor. 

(s)  Ibid.  3.  7. 13.  8.  Serjeant&at  law. 

(a)  Pre-audience  in  the  courts  is  reckoned  of  so  9.  The  recorder  of  London, 

mudi  (Consequence,  that  it  may  not  bo  amiss  to  10.  Advocates  of  the  civil  law. 

subjoin  a  short  table  of  the  precedence  which  usu-  1 1 .  Barristers, 

ally  obtains  among  the  practisers.  In  the  courts  of  exchequer  two  of  the  most  ez- 

1.  The  king's  premier  serjeant  (so  constituted  by  perienced  barristers,  ciHed  the  po«r*man  and  ibm 

'  special  patent)  (9).  Iii6-man  (from  the  places  in  which  they  sit)  have 

S.  The  kinflfs  ancient  seijeant.  or  the  eldest  also  a  precedence  in  motions, 

among  the  king's  seijeanta  (9).  (b)  Seld.  tit.  Hon.  1.  6,  7. 

8.  I*h9  lung's  advocate-general.  (c)  Davis  pref.  SS.    1  Oh.  Rep.  8S. 

4.  The  king's  attorney-general  (9). 

-.1                          —             t               ■  ■  ...                ■                             .               ■ 

(8)  Hence  none  of  the  king's  counsel  can  the  king's  attorney  and  solicitor-general  are 
publicly  plead  ia  court  for  m  prisoner,  or  a  now  to  have  place  and  audience  before  the 
defendant  in  a  criminal  prosecution,  without    king's  premier  serjeant 

a  license,  which  is  nerer  refused ;  bat  an  ex-  (10)  That  is,  in  bank ;  for  at  trials  at  nisi 
pense  of  about  nine  pounds  must  be  incurred  prius  in  C.  P.  a  barrister,  who  is  not  a  ser- 
in obtaining  it.  jeant,  may  even  lead  a  cause. 

(9)  By  the  king's  mandate,  14th  Dec.  1811, 
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giren,  not  as  locatio  vet  conduction  but  as  quiddam  honorarium ;  not  as  a  sa- 
lary or  hire,  but  as  a  mere  gratuity,  which  a  counBellor  cannot  demand 
without  doing  wrong  to  his  reputation  (cf)  (11) :  as  is  also  laid  down  with 
regard  to  advocates  in  the  civil  law  (e),  whose  honorarium  was  directed  by 
a  decree  of  the  senate  not  to  exceed  in  any  case  ten  thousand  ses- 
terces, *or  about  80/.  of  English  money  (/)  (12).  And,  in  order  [*29] 
to  encourage  due  freedom  of  speech  in  the  lawful  defence  of  their 
clients,  and  at  the  same  time  to  give  a  check  to  the  unseemly  licentious- 
ness of  prostitute  and  illiberal  men  (a  few  of  whom  may  sometimes  insi- 
nuate themselves  even  into  the  most  honourable  professions),  it  hath  been 
holden  that  a  coimsel  is  not  answerable  for  any  matter  by  him  spoken,  re- 
lative to  the  cause  in  hand,  and  suggested  in  his  client's  instructions  ;  al- 
though it  should  reflect  upon  the  reputation  of  another,  and  even  prove 
absolutely  groundless  :  but  if  he  mentions  an  untruth  of  his  own  inven- 
tion, or  even  upon  instructions  if  it  be  impertinent  to  the  cause  in  hand,  he 
is  then  liable  to  an  action  from  the  party  injured  (g)  (13).  And  counsel 
guilty  of  deceit  or  collusion  are  punishable  by  the  statute  Westm.  1.  3 
Edw.  I.  c.  28.  with  imprisonment  for  a  year  and  a  day,  and  perpetual 
silence  in  the  courts;  a  punishment  still  sometimes  inflicted  for  gross 
misdemeanors  in  practice  (A)  (14). 

{d}  paris,  93.  (g)  Cro.  Jac  90. 

Sir  T.  Raym.  37fl. 


{d}  Daris,  93.  (r) 

(«)  Ff.  11.  6. 1.  (1) 

(/)  Tae.  am. /.  11. 


(11)  Upon  the  tama  principle  a  ph^aician  leaa  liberality,  in  the  arguments  of  the  latter, 
cannot  maintain  an  action  tor  hia  fees.  4  eapiendu  ptcmmt  poavit  tnodumt  usque  ad  dena 
Term  Re(v  317*.  It  has  also  been  held,  that  tevfertia,  quern  ^reeei  repetundarum  tenerentur. 
no  action  lies  to  recover  back  a  fee  given  to  a  1  Ann.  lib.  1 1.  c.  5. 

barrister  to  ame  a  cause  which  he  aid  not  at-        But  besides  the  acceptance  of  such  immense 

tend.    Peake  8  R.  122.    Formerly  it  was  con-  fees,  the  perfidy  of  advocates  had  become  a 

sidered,  that  if  a  counsel  disclosed  bis  clients  common  traffic  ;  for  Tacitus  introduces   the 

case  or  neglected  to  attend  to  it,  he  was  liable  subject  by  observing,  nee  quidqttam  publicm 

to  be  sued:     See  Yin.  Ab.  Actions  of  Assump-  mercis  tarn  venaiejuit  muan  advocdtorum  perfi' 

sit,  P.    Bat  in  more  modem  times  it  has  been  dia.    To  the  honour  ot  our  courts  the  comip- 

considered,  that  no  such  action  is  sustainable,  tion  of  judges  and  the  treachery  of  counsel  are 

Peake*s  R.  96.  crimes  unheard  of  in  this  country.    Quid  enim 

On  the  other  hand,  seijeants  and  barristers  e$t  jus  ewile  T    Quod  neque  iaifUcH  graiid,  ne- 

are  entitled  to  certain  privileges.    Each  is  an  que  perfrinp  jtotentia,  neque  aduUerari  pecunid 

eequire,  and  his  eldest  son  is  qualified  to  kill  possit.    Cic.  pro  Ciecina. 
game.    (1 T.  R.  44V    They  are  entitled  when        (13)  See  the  late  imjMrtant  ease  establish- 

sned  sefArately  to  have  the  venue  laid  in  any  ing  the  correctness  of  this  position.    Holt,  G. 

action  against  them  in  Middlesex,  1  Stra.610;  N.  P.  621.     1  B.  &  A.  232.    1  Saund.  Rep. 

and  are  privileged  from  arrest  and  from  being  130. 

taken  in  execution  whilst  they  are  on  their       (14)  The  courts  of  the  U.  S.  are  the  Su- 

proper  circuit,  and  when  thev  are  attending  preroe,  the  Circuit,  and  the  District  Courts ; 

the  sittinp  at  nisi  prius:    1  Hen.  BU.  636.  their  jurisdiction  is  limited  by  the  constitution, 

(12)  The  circumstances  which  led  to  this  Art  3,  Section  22.  But  Congress  has  Dot 
decree,  as  recorded  by  Tacitus,  deserve  to  be  vested  in  them  all  the  power  that  it  might 
mentioned.  Samius,  a  Roman  knight  of  dis-  under  the  constitution,  and  they  have  only  such 
tinctioii,  having  given  Suilius  a  fee  of  three  jurisdiction  as  Congress  may  choose  to  confer, 
thousand  guineas  to  undertake  his  defence,  (Id.  ^  2). 

and  finding  that  he  was  betrayed  by  his  advo-        By  the  law  of  1789,  ch.  20,  (1  Story's  Laws 

cate,  ferio  m  domo  epis  mcuburt.    In  conse-  U.  S.  58,  ^  13),  the  Supreme  Court  has  ex- 

.^oenceofthisthe  senate  insisted  upon  enforc-  elusive  jurisdiction  of  all  controversies  of  a 

ing  the  Cincian  law,  qud  eavetur  antiquit^t  civil  nature  where  a  state  is  a  party,  except 

neqms  sb  causam  onmdam  pteuniam  dcnumve  between  a  state  and  its  citizens,  and  exrnpt 

mccjpiai.  also  between  a  state   and' citizens* of  other 

Tacitus  then  recites  the  arguments  of  those  states  or  alienii;  in  which  latter  case  it  has 

who  spoke  against  the  payment  of  fee's,  and  of  original,  but  not  exclusive,  jurisdiction  :  it  has 

those  who  supported  tne  practice  ;  and  con-  also  exclusive  jurisdietion  of  all  suits  aeninst 

eludes  with  telling  us,  that  Claudius  Caesar  ambassadors  or  other  public  ministers  and  their 

thinking  that  there  was  more  reason,  though  domestics ;  and  original,  but  not  exclusive, 

*■  In  New-York  the  right  of  counsel  and  of  physicians  to  sue  for  their  fees  is  fully  recog 
Bixed. 
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jariidietio&  of  tnitt  bf  ambMsadon  or  other 
pnblic  ministers,  or  ia  which  a  £cmsal  or  a 
riee-coasiil  is  a  party.  It  has  also  appellate 
jurisdiction  from  the  Circoit  Courts,  m  civil 
actions  brought  there  originally,  or  remored 
there  from  the  state  courts,  or  by  appeal  teom 
a  district  court,  when  the  matter  in  dis- 
pute exceeds  2,000  dollars :  (id.  60,  ^  22) :  and 
orom  the  highest  state  courts  when  there  has 
been  drawn  in  question  the  validity  of  a  treaty 
or  a  statute  of,  or  an  authority  exercised,  under 
the  U.  S.  and  the  decision  below  has  been 
against  its  validity :  or  there  has  been  drawn 
in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised,  under  any  state,  on  the 
ground  of  their  being  repugnant  to  the  eonsti 
tution,  treaties,  or  laws  of  the  U.  S.  and  the 
decision  below  has  been  in  favour  of  the  va- 
lidity of  such  state  law  or  authority :  or  where 
the  decision  below  has  been  against  a  rip;ht 
claimed  under  any  clause  of  the  constitution 
of  the  U.  S.  or  of  a  treaty,  or  statute  of,  or 
commission  held  under,  the  U.  S.  (Id.  p.  61,  6 

This  is  the  highest  court  in  the  country, 
and  may  be  considered  the  highest  and  most 
august  m  the  world,  for  the  controversies  even 
of  states  may  be  determined  by  it,  and  it  may 
declare  unconstitutional,  and  therefore  void, 
the  acts  of  those  states,  and  even  the  acts  of 
Congress. 

The  Circuit  Court  is  next  in  rank :  it  has 
miginal  jurisdiction,  concurrently  with  the 
state  courts,  of  all  civil  suits  where  the  matter 
in  dispute  exceeds  500  dollars,  and  the  U.  S. 
are  plaintiflfs,  or  an  cJien  is  a  party,  or  the 
suit  is  between  a  eitixen  of  the  state  where 
the  suit  is  brought  and  a  citizen  of  another 
state.  It  has  exclusive  jurisdiction  of  all 
Climes  and  oiTences  cognisable  under  the  au- 
thority of  the  U.  S.  except  when  specially  other- 
wise provided;  and  concurrent  jurisdiction 
with  the  district  courts  of  the  crimes  and  of- 
fences cognizable  therein.  (Id.  57.  ^11).  It 
has  also  appellate  jurisdiction  from  the  dis- 
trict court.    (Id). 

The  District  Court  has  jurisdiction,  exclu- 
sively of  the  state  courts,  of  all  crimes  and  of- 
fences cognisable  under  the  authority  of  the 
U.  S.  committed  within  its  district  or  upon 
the  hi(^h  seas,  where  no  other  punishment  than 
whippmg  not  exceeding  thirty  stripes,  a  fine 
not  exceeding  100  dollars^  or  a  term  of  impri- 
sonment not  exceeding  6  months,  is  to  be  in- 
flicted :  and  also  has  exclusive  ori^nal  cog- 
nizance of  all  civil  causes  of  admiralty  and 
maritime  iurisdiotion,  including  all  seizures 
under  the  laws  of  import,  navigation,  or  trade 
of  the  U.  S.,  where  tne  seizures  are  made  on 
waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen  within  its  district,  as 
also  upon  the  high  seas ;  saving  to  the  suitors 
in  all  cases  the  common  law  remedy  where  it 
is  competent  It  has  also  original  jurisdiction 
of  1^1  seizures  on  land  or  other  waters  than 
those  above  mentioned,  made  under  the  laws 
of  the  U.  S.,  and  of  all  suits  for  penalties  and 
forfeitures  incurred  under  those  laws.  It  has 
also  oognizanee,  concurrently  with  the  state 
oouits  and  the  circuit  courts,  of  all  cases  where 
an  alien  sues  for  a  tort  only  in  violation  of  the 
law  of  nations  or  a  treaty  of  ths  U.  8. :  also 


of  all  suits  at  common  law  whers  ths  U.  S. 

sue,  and  the  matter  in  dispute  amounts  to  100 
dollars.  It  also  has  jurisdiction,  qxelusively  of 
the  state  courts,  of  all  suits  against  consuls  or 
vice-consuls,  except  for  offences  above  the 
description  above  mentioned.  It  also  has  a 
concurrent  jurisdiction  in  suits  of  oommon 
law,  where  the  tJ.  S.  or  any  officer  thereof,  un- 
der any  act  of  congress,  sue,  although  ths 
amount  is  under  100  doUais.    (Id.  1531 »  ^ 

*)• 
In  addition  to  these  there  are  also  Courts 

Martial,  and  Naval  eourts,  lor  the  army  and 

navy. 

In  the  state  of  New-York  the  highest  court 
is  the  Court  of  Erron,  consisting  of  the  senate, 
the  chancellor,  and  the  judges  of  the  Saprems 
Court :  it  is  also  the  court  for  the  trial  of  im- 
peachments. In  no  case,  except  the  trial  of 
impeachments,  has  it  orip;inal  jurisdiction.  A 
wnt  of  errorfrsm  the  decisions  nf  the  Staprems 
Court  lies  to  this  court,  and  then  the  justices 
of  that  court  merely  assign  the  reasons  of  their 
decision  without  voting.  An  appeal  lies  to  it 
from  the  decision  of  the  chancellor,  and  then 
he  merely  assigns  his  reasons  for  his  decision 
without  voting.  No  other  matters  come  bo* 
fore  this  court. 

The  chancellor  has  the  same  equity  powers 
as  the  chancellor  in  England :  appeals  also  Us 
to  him  from  the  decisions  of  the  vice-chancel- 
lors, and  in  some  cases  from  the  decisions  of 
surrogates. 

The  Supreme  Court  has  jurisdiction  in  sll 
common  law  oases.  It  is  aided  in  practice, 
almost  entirely  relieved  from  the  triml  of  causes, 
as  the  circuit  judges  try  issues  of  fact  in  all 
civil  common  law  causes ;  and  with  two  of  the 
judges  of  the  county  courts,  sre  the  judges  in 
the  court  of  Oyer  and  Terminer.  The  circuit 
judges  are  also  the  vioe-ohancellors  of  their 
own  circuit,  and  appeals  lie  to  them  in  some 
cases  from  the  surrogates  of  their  counties. 

In  the  first  circuit,  including  the  city  of 
Nsw-York,  the  offices  of  vice-chancellor  and 
of  circuit  judge  are  distinct. 

Courts  of  Common  Pleas  are  appointed^for 
each  oountjr,  and  have  cognizance  of  all  local 
aciions  within  their  country,  and  of  all  transito- 
ry actions  and  of  appeals  from  the  iuslices* 
courts :  except  in  the  city  of  New-York,  where 
the  decisions  of  the  justices'  courts  are  review- 
ed by  the  Superior  Court  for  the  city  on  a  cer- 
tiorari. In  each  town  there  are  justices'  courts, 
having  jurisdiction  general  of  personal  ac- 
tions when  the  amount  in  controversy  does 
not  exceed  50  dollars,  and  the  title  to  lands 
does  not  come  in  question.  There  is  also  in 
Uie  city  of  New-York  the  Superior  Court,  hav- 
ing the  same  powers  generally  as  the  Common 
Pleas  courts,  with  this  addition :  that  however 
large  the  amount  in  controversy  may  be,  causes 
cannot  be  removed  from  it  to  the  Supreme 
Court  before  judgment. 

In  the  city  of  New- York  is  also  the  Marine 
Court,  having  the  same  jurisdiction  as  the  jus- 
tices' courts :  also  jurisdiction  in  suiih  cases  to 
the  amount  of  100  dollars,  and  in  all  contro- 
versies between  sailors  and  the  masters  of 
ships. 

In  addition  to  these  courts,  are  the  general 
and  special  sessions  in  esch  county,  for  ths 
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tnal  of  criioes.    (See  4th  book  as  to  the  lioii*  of  the  state. 

tMtions  of  their  power).  There  U  do  Ecclesiastical  Court  in  the  state ; 

The  sim-ogate  of  each  county  is  also  consti-  the  powers  of  such  courts,  so  far  as  they  relate 

ntod  m  oovrt,  and  has  cogmaance  of  all  mat-  to  the  estates  ofde'ceasedpersonsy  are  executed, 

ters  concerning  the  estates  of  deceased  per-  by  the  surrogat  A  so  far  as  they  concern  di- 

sons.  vorces,  are  executed  by  the  Court  of  Chance- 

Couts  Martial  are  also  appointed  annually  ly.    (See  the  Rerised  Statutes  of  N^w-Yaxk^ 
in  the  manner  directed  bj  kw  Ibr  the  militia 


CHAPTER  IV. 

OF  THE  PUBLIC  COURTS  OF  COMMON  LAW 

AND  EQUITY, 

Wb  are  next  to  consider  the  several  species  and  distinctions  of  courts  of 
josdce,  which  are  acknowledged  and  used  in  this  kingdom.  And  these 
are,  either  such  as  are  of  public  and  general  jurisdiction  throughout  the 
whole  realm ;  or  such  as  are  only  of  a  private  and  special  jurisdiction  in 
some  particular  parts  of  it.  Of  the  former  there  are  four  sorts  ;  the  uni- 
TersaUy  established  courts  of  common  law  and  equity  ;  the  ecclesiastical 
courts ;  the  courts  military ;  and  courts  maritime.  And,  first,  of  such 
public  courts  as  are  courts  of  common  law  and  equity. 

The  policy  of  our  ancient  constitution,  as  regulated  and  established  by 
the  great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  con- 
stitating  as  many  courts  of  judicature  as  there  are  manors  and  townships 
in  the  kingdom ;  wherein  injuries  were  redressed  in  an  easy  and  expedi- 
tious manner,  by  the  suffrage  of  neighbours  and  friends.  These  little 
courts,  however,  communicated  with  others  of  a  larger  jurisdiction,  and 
those  with  others  of  a  still  greater  power  ;  ascending  gradually  from  the 
lowest  to  the  supreme  courts,  which  were  respectively  constituted  to  cor- 
rect the  errors  of  the  inferior  ones,  and  to  determine  such  causes  as  by  rea- 
son of  their  weight  and  difficulty  demanded  a  more  solemn  discus- 
sion. *The  course  of  justice  flowing  in  large  streams  from  the  [  *31  ] 
king,  as  the  fountain,  to  his  superior  courts  of  record  ;  and  being 
dien  subdivided  into  smaller  channels,  till  the  whole  and  every  part  of  the 
kingdom  were  plentifully  watered  and  refreshed.  An  institution  that 
seems  highly  agreeable  to  the  dictates  of  natural  reason,  as  well  as  of 
more  enlightened  policy  ;  being  equally  similar  to  that  which  prevailed  in 
Mexico  and  Peru  before  they  were  discovered  by  the  Spaniards,  and  to 
that  which  was  established.inthe  Jewish  republic  by  Moses.  In  Mexico 
each  town  and  province  had  its  proper  judges,  who  heard  and  decided 
causes,  except  when  the  point  in  litigation  was  too  intricate  for  their  de- 
tennination  ;  and  then  it  was  remitted  to  the  supreme  court  of  the  empire, 
established  in  the  capital,  and  consisting  of  twelve  judges  (a).  Peru,  ac- 
cording to  Garcilasso  de  Vega  (an  historian  descended  from  the  ancient 
Incas  of  that  country),  was  divided  into  small  districts  containing  ten  fami- 
lies each,  all  registered  and  under  one  magistrate  ;  who  had  authority  to 
decide  little  diflferences  and  pimish  petty  crimes.  Five  of  these  composed 
a  higher  class  oiffty  families  ;  and  two  of  these  last  composed  another 
called  a  hundred.     Ten  hundreds  constituted  the  largest  division,  consisting 

(a)  Mad.  Ud.  Hist,  xxzvlii.  400. 
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of  a  thousand  families  ;  and  each  division  had  its  separate  judge  or  magis- 
trate, with  a  proper  degree  of  subordination  (b).  In  like  manner  we  read 
of  Moses,  that,  finding  the  sole  administration  of  justice  too  heavy  for  him, 
he  "  chose  able  men  out  of  all  Israel,  such  as  feared  God,  men  of  truth, 
hating  covetousness ;  and  made  them  heads  over  the  people,  rulers  of 
thousands,  rulers  of  hundreds,  rulers  of  fifties,  and  rulers  of  tens  ;  and  they 
judged  the  people  at  all  seasons  ;  the  hard  causes  they  brought  unto  Mo- 
•ses  ;  but  every  small  matter  they  judged  themselves  (c)."  These  inferior 
courts,  at  least  the  name  and  form  of  them,  still  continue  in  our  legal  con- 
stitution :  but  as  the  superior  courts  of  record  have  in  practice  obtained  a 
concurrent  original  jurisdiction  with  these ;  and  as  there  is,  besides,  a 
power  of  removing  plaints  or  actions  thither  from  all  the  inferior  jurisdic- 
tions ;  upon  these  accounts  (amongst  others)  it  has  happened  that 
[  *32  ]  *these  petty  tribunals  have  fallen  into  decay,  and  almost  into  ob- 
livion ;  whether  for  the  better  or  the  worse,  may  be  matter  of 
some  speculation,  when  we  consider  on  the  one  hand  the  increase  of  ex- 
pense and  delay,  and  on  the  other  the  more  able  and  impartial  decision, 
that  follow  from  this  change  of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  consti- 
tuted for  the  redress  of  ctt7i7  injuries  (for  with  those  of  a  jurisdiction  mere- 
ly erimincd  I  shall  not  at  present  concern  myself),  will  be  by  beginning 
with  the  lowest,  and  those  whose  jurisdiction,  though  public  and  generally 
dispersed  throughout  the  kingdom,  is  yet  (with  regard  to  each  particular 
court)  confined  to  very  narrow  limits ;  and  so  ascending  gradually  to  those 
of  the  most  extensive  and  transcendent  power. 

I.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  ot 
justice  known  to  the  law  of  England,  is  the  court  of  piepoudre,  curia  pedis 
pulverisati ;  so  called  from  the  dusty  feet  of  the  suitors ;  or,  according  to 
sir  Edward  Coke  (J),  because  justice  is  there  done  as  speedily  as  dust  can 
fall  from  the  foot ; — ^upon  the  same  principle  that  justice  among  the  Jews 
was  administered  in  the  gate  of  the  city  («),  that  the  proceedings  might  be 
the  more  speedy,  as  well  as  public.  But  the  etymology  given  us  by  a 
learned  modem  writer  (/)  is  much  more  ingenious  and  satisfactory  ;  it 
being  derived,  according  to  him,  from  pied  puldreimx,  (a  pedlar,  in  old 
French),  and  therefore  signifying  the  court  of  such  petty  chapmen  as  re- 
sort to  fairs  or  markets.  It  is  a  court  of  record,  incident  to  every  fair  and 
market ;  of  which  the  steward  of  him,  who  owns  or  hzis  the  toll  of  the 
market,  is  the  judge  ;  and  its  jurisdiction  extends  to  administer  justice  for 
all  commercial  injuries  done  in  that  very  fair  or  market,  and  not  in  any 
preceding  one.  So  that  the  injury  must  be  done,  complained  of,  heard,  and' 
determined,  within  the  compass  of  one  and  the  same  day,  unless 
[  *33  ]  the  fair  continues  longer.  The  court  hath  cognizance  of  *all  mat- 
ters of  contract  that  can  possibly  arise  within  the  precinct  of  that 
fair  or  market ;  and  the  plaintiff  must  make  oath  that  the  cause  of  an 
action  arose  there  (g).  From  this  court  a  writ  of  error  lies,  in  the  nature 
of  an  appeal,  to  the  courts  at  Westminster  (h) ;  which  are  now  also  bound 
by  the  statute  19  Geo.  III.  c.  70,  to  issue  writs  of  execution,  in  aid  of  its 
process,  after  judgment,  where  the  person  or  effects  of  the  defendant  are 
not  within  the  limits  of  this  inferior  jurisdiction ;  which  may«possibly  oc- 

(i)  Mod.  Un.  Hist,  xzxiz.  14.  (/)  Banington*s  obsenrat.  on  the  sUt  SS7. 

(c)  Exod.  c.  18.  ig)  SUt.  17  Edw.  IV.  c.  2. 

(d)  4  Init.  r«.  (X)  Cro.  EUx.  77S. 
(f}Rath,c.4. 
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casion  the  revival  of  the  practice  and  proceedings  in  these  courts,  which 
are  now  in  a  manner  forgotten.  The  reason  of  their  original  institution 
seems  to  have  been,  to  do  justice  expeditiously  among  the  variety  of  per- 
sons that  resort  from  distant  places  to  a  fair  or  market ;  since  it  is  probable 
that  no  other  inferior  court  might  be  able  to  serve  its  process,  or  execute 
its  judgments,  on  both,  or  perhaps  either  of  the  parties ;  and  therefore 
unless  this  court  had  been  erected,  the  complainant  must  necessarily  have 
resorted,  even  in  the  first  instance,  to  some  superior  judicature. 

II.  The  court'baron  is  a  court  incident  to  every  manor  in  the  kingdom, 
to  be  holden  by  the  steward  within  the  said  manor.  This  court-baron  is 
of  two  natures  (t) :  the  one  is  a  customary  court,  of  which  we  formerly 
spoke  {k)y  appertaining  entirely  to  the  copyholders,  in  which  their  estates 
are  transferred  by  surrender  and  admittance,  and  other  matters  transacted 
relative  to  their  tenures  only.  The  other,  of  which  we  now  speak,  is  a 
coort  of  common  law,  and  it  is  the  court  of  the  barons,  by  which  name 
the  freeholders  were  sometimes  anciently  called  (1) :  for  that  it  is  held  be- 
fore the  freeholders  who  owe  suit  and  service  to  the  manor,  the  steward 
being  rather  the  registrar  than  the  judge.  These  courts,  though  in  their 
natare  distinct,  are  frequently  confounded  together.  The  court  we  are 
now  considering,  viss,  the  freeholders'  court,  was  composed  of  the  lord's 
tenants,  who  were  the  pares  of  each  other,  and  were  bound  by  their  feodal 
tenore  to  assist  their  lord  in  the  dispensation  of  domestic  justice.  This 
was  formerly  held  every  three  weeks  ;  and  its  most  important  business  is 
to  determine,  by  writ  of  right,  all  controverajies  relating  to  the  right  of 
lands  within  the  manor.  It  may  also  hold  plea  of  any  personal  actions, 
of  debt,  trespads  on  the  case,  or  the  like,  where  the  debt  or  damages 

do  not  *amount  to  forty  shillings  (/)  ;  which  is  the  same  sum,  or  [  *34  ] 
three  marks,  that  bounded  the  jurisdiction  of  the  ancient  Gothic 
courts  in  their  lowest  instance,  or  fierding-courts,  so  called,  because  four 
were  instituted  within  every  Superior  district  or  hundred  (m).  But  the 
proceedings  on  a  writ  of  right*may  be  removed  into  the  county-court  by 
a  precept  from  the  sheriff  called  a  toU  (n),  <*  quia  tollit  atque  eximit  causam  e 
curia  baronum  (o)."  And  the  proceedings  in  all  other  actions  may  be  re- 
moved into  the  superior  courts  by  the  king's  writs  of  pone  (p),  or  accedas 
ad  curiam^  according  to  the  nature  of  the  suit  (q).  After  judgment  given, 
a  writ  also  of  false  judgment  (r)  lies  to  the  courts  at  Westminster  to  rehear 
and  review  the  cause,  and  not  a  writ  of  error  ;  for  this  is  not  a  court  of 
record  :  and  therefore  in  some  of  these  writs  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recorded,  reeordari  facias  loquelam. 

III.  A  hundred-court  is  only  a  larger  court-baron,  being  held  for  all  the 
inhabitants  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors 
are  here  also  the  judges,  and  the  steward  the  registrar,  as  in  the  case  of  a 
court-baron.     It  is  likewise  no  court  of  record  ;  resembling  the  former  iu 


(t)  Co.  Litt.  56. 

(k)  Book  2,  ch.  i,  ch.  0,  and  ch.  22. 

(0  Ffaich.948. 

(m)  SUerbook,  dejure  Ooih.  h  1,  e.  9. 

(a)  F.  N.  B.  a,  4.    See  AppemL  No.  I.  k  9. 


(o)  3  Rep.  pref. 

(p)  See  Append.  No.  I.  ^  3. 

{q)  F.  N.  B.  4.  70.    Finch.  L.  444, 445. 

(r)  F.  N.  B.  18. 


0)  AU  the  freebolden  of  the  king  were  the  more  obrioas  explanation  of  the   court- 

eaUed  barons ;  but  the  Editor  ia  not  aware  that  baron,  that  it  was  the  court  of  the  baron  or 

it  appears  from  any  aatbority  that  this  word  lord  oi  the  manor,  to  which  his  freeholders 

WIS  erer  applied  to  those  who  held  freeholds  owed  suit  and  serrice.     In  like  manner,  we 

ef  a  subject.    See  an  account  of  the  ancient  say  the  king's  court,  and  the  sheriff's  court, 
barons,  ante  1  book,  399.  n.  5.    It  seems  to  be 

Vol.  II.  M)  See  Hov.  n.  (4)  at  the  end  of  Uie  Vol.  B.  in. 
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all  points,  except  that  in  point  of  territory  it  is  of  greater  jorisdietioii  {9), 
This  is  said  by  sir  Edward  Coke  to  have  been  derived  out  of  the  county* 
court  for  the  ease  of  the  people,  that  they  might  have  ju^ce  done  to  them 
at  their  own  doors,  without  any  charge  or  loss  of  time  (t) ;  but  its  institu- 
tion was  probably  coeval  with  that  of  hundreds  themselves,  which  were 
formerly  observed  (v)  to  have  been  introduced,  though  not  invented,  by 
Alfred,  being  derived  from  the  polity  of  the  ancient  Germans.  The  centeni^ 
we  may  remember,  were  the  principal  inhabitants  of  a  district  composed 

of  different  villages,  originally  in  number  a  hundred^  but  aflter- 
[  *35  ]    wards  only  *called  by  that  name  (u) ;  and  who  probably  gave  the 

same  denomination  to  the  district  out  of  which  they  were  chosen. 
C»sar  speaks  positively  of  the  judicial  power  exercised  in  their  hundred* 
courts  and  courts-baron.  "  Principes  regionum  cUque  pagorum"  (which  we 
may  fairly  construe,  the  lords  of  hundreds  and  manors),  "  inter  euos  jus 
dicunt,  controversiasgue  minuunt  (to)."  And  Tacitus,  if  ho  had  examined 
their  constitution  still  more  attentively,  informs  us  not  only  of  the  authority 
of  the  lords,  but  that  of  the  centeni,  the  hundredors,  or  jury ;  who  wei« 
taken  out  of  the  common  freeholders,  and  had  themselves  a  share  in  the 
determination.  "  Eliguntur  in  c&nciliis  et  principes,  qui  jura  per  pagos  vieoe- 
que  reddunt:  centeni  singulis,  ex  plehe  comites,  consilium  simul  et  auetoritasj 
absunt  (x)."  This  hundred-court  was  denominated  haereda  in  the  Gothic 
constitution  (y).  But  this  court,  as  causes  are  equally  liable  to  removal 
from  hence,  as  from  the  common  court-baron,  and  by  Uie  same  writs,  and 
may  also  be  reviewed  by  writ  of  false  judgment,  is  therefore  fallen-  into 
equal  disuse  with  regard  tofhe  trial  of  actions. 

IV.  The  county-court  (2)  is  a  court  incident  to  the  jurisdictiott  of  the 
sheriff.  It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages 
under  the  value  of  forty  shillings  (0).  Over  some  of  which  causes  these 
inferior  courts  have,  by  the  express  words  of  the  statute  of  Gloucester  (a), 

(«)  Finch.  L.  843.    4  Inst.  267.    .  (w)  dt  B*IL  Gall.  L  «,  e.  99. 

(0  2  Inst.  71.  (x)  de  Morib.  German,  e.  IS. 

(V)  Book  I.  p.  110.  (V)  Stierohook,  l.l,  e.2. 

(u)  Cenltni  ex  singulis  pagis  sunt^  idq%ie  ipsitm  (z)  4  Inst.  260. 

inter  suor  vocantur ;  et,  auoi  primo  Humerus  fuitf  (a)  0  Edw.  I.  c.  8. 
jam  nomen  et  honor  est.    Tac.  d*  Mor.  Germ.  e.  6. 

(2)  As  to  the  couDty-court  in  general,  see  being  a  court  of  record,  cannot  fine  the  de- 

Com.  Dig.   County-courts,   B.   3 ;  Bac.   Ab.  fendant.    Com.  Dig.  County  C.  6.    But  it  is 

Court,  County-court ;  Via.  Ab.  Court,  Coun-  said  to  be  otherwise,  when  the  proceedings 

ty,  7  vol.  5 ;  4  Inst.  266.    No  action  can  be  are  by  justices.   Com.  Dig.  Ci>unty  C.  5.    The 

Inrought  in  the  county-court,  unless  the  cause  writ  of  justices  does  not,  however,  except  in 

of  action  arose,  and  the  defendant  reside,  with-  this  instance,  and  as  respects  the  amount  of 

in  the  countv ;  and  if  that  be  not  the  case,  the  the  debt,  enlarge  the  sherifTs  jurisdiction.     1 

action  mav  be  brought  in  the  superior  court,  Lev.  253.     Vin.  Ab.  Court,  County  D.  a.  2  pi. 

although  for  a  sum  Icsa  than  40«. :  for  if  no  6.    An  entire  debt,  exceeding  405.  cannot  be 

action  can  be  brought  in  the  inferior  jurisdic-  split,  so  as  to  be  sued  for  in  this  court,  nor  can 

tion  for  so  small  a  debt,  the  plaintiff  is  not  the  creditor  falsely  acknowledge  satisfaction 

therefore  to  lose  it.    Per  Ld.  Kenyon,  6  T.  R.  of  a  part,  so  as  to  proceed  for  the  rest.    2  Inst. 

175.    8  T.  R.  235.     I  Bos.  &.P.  75.    1  Dowl.  312.    Palm.  564.    Com.  Dig.  County  C.  8.    2 

&  R.  359.    So  if  the  contract  be  made  on  the  Rol.  a.  317.  pi.  I.    But  where  the  debt  has 

high  seas,  as  for  wages,  it  cannot  be  recover-  really  been  reduced,  by  payments,  under  40s. 

ed  in  county-court    I   B.   &  A.  223.    But  it  may  be  recovered  ia  this  court.    Cora.  Dig. 

the  non-residence  of  the  plaintiff  within  the  County  C.  8.    See  I  B.  &  P.  223,  4.    No 

ni  risdiction  constitutes  no  objection  at  common  capias  against  the  person  can  issue  out  of  this 

law  to  his  proceeding  in  the  county-court,  1  court.  Com.  Dig.  County  C.  9 ;  and  therefore. 

East,  352 ;  though  in  some  local  couru  of  re-  if  the  defendant  has  no  goods,  the  plaintiff  is 

quest,  constituted  by  particular  statutes,  both  without  remedy  there  ;  but  an  acliou  may  at 

plaintiff  and  defendant  must  reside  within  the  common  law  be  brought  in  the  superior  courts, 

jurisdiction.    8  T.  R.  236.    This  court  has  on  a  judgment  obtained  in  the  county  court, 

no  jurisdiction  over  trespasses  laid  to  have  and  thus,  ultimately,  execution  against  the 

been  committed  vi  et  armis,  per  Ld.  Kenyon,  person    may  be  obtained.     Greenwood   on 

3  T.  R.  38;  because  the  county-court,  not  CourU,  22.    Finch.  318.    F.  N.  B.  152. 
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»  jmisdictioa  totally  exclusive  of  the  king's  superior  courts.  For  in  order 
t0  be  entitled  to  sue  an  action  of  trespass  for  goods  before  the  king's  jus- 
ticiaiB,  the  plaintijQT  is  directed  to.  mike  affidavit  that  the  cause  of  action 
does  really  and  bona  fide  amount  to  40ff. ;  which  affidaytt  is  now  unao- 
cGontably  disused  (&),  except  in  the  court  of  exchequer  (3).  The  statute 
also  43  Eliz.  c.  6.  which  gives  the  judges  in  many  personal  actions,  where 
the  jury  assess  less  damages  than  40^.  a  power  to  certify  the 
same  and  ^abridge  the  plaintiff  of  his  full  costs,  was  also  meant  [  *36  ] 
to  prevent  vexntum  by  litigious  fdaintifis ;  who,  for  purposes  of 
mere  oppression,  might  be  inclinable  to  iBstitate  suits  in  the  superior  courts 
for  injuries  of  a  trifling  value.  The  county-court  may  also  hold  plea 
of  mauy  real  actions,^  and  of  all  personal  actions  to  any  amount,  by 
virtue  of  a  special  writ  called  a  jW<»ci«^ ;  which  is  a  writ  ^npowering  the 
sheriff  for  the  sake  of  dispatch  to  do  the  same  justice  in  his  county-court, 
as  might  otherwise  be  had  at  Westminster  (c).  The  freeholders  of  the 
oouDty  are  the  real  judges  in  this  court,  and  the  sheriff  is  the  ministerial 
officer.  The  great  conflux  of  freeholders,  whkh  are  si^posed  always  to 
attend  at  the  county-court  (which  Spelman  calbybrum  plebeiae  justiciae  ei 
tkeatrum  eamitivae  poUstatis)  (d),  is  the  reason  why  all  acts  of  parliament 
at  the  end  of  every  session  were  wont  to  be  there  published  by  the  sheriff; 
why  all  outlawries  of  absconding  offenders  are  there  proclaimed ;  and  why 
all  popular  elections  which  the  freeholders  are  to  niake,  as  formerly  of 
sheriffs  and  conservators  of  the  peace,  and  still  of  coroners,  verderors,  and 
knights  of  the  shire,  must  ever  be  nude  m  pleno  camilatu,  or  in  fxill  county- 
court.  By  the  statute  2  Edw.  VI.  c.  25,  no  county-court  shall  be  adjourn- 
ed longer  than  for  one  month,  consisting  of  twenty-eight  days.  And  this 
was  also  the  ancient  usage,  as  qipears  from  the  laws  of  king  Edward  the 
elder  (e) ;  "praepositus  (&at  is,  the  sheriff )  aJ  quartam  circiter  septimtmam 
frequeniem  populi  concianem  celebrato :  cuiqaejus  dicito ;  Uiesque  singulas  di* 
timUoJ^  In  those  times  the  county-court  was  a  court  of  great  dignity  and 
splendour,  the  bishop  and  the  earldorman  (or  earl)  with  the  principal  men 
of  the  shire  sitting  thereinto  administer  justice  both  in  lay  and  ecclesiasti- 
cal causes  (/).  But  its  dignity  was  much  impaired,  when  the  bishop 
was  prohibited  and  the  earl  neglected  to  attend  it.  And,  in  modem  times, 
as  {MTOceedings  are  removable  from  hence  into  the  kingV  superior  courts, 
by  writ  o{  pone  ox  recordati  (g),  in  the  same  manner  as  from 
^hundred-courts,  and  courts-baron  ;  and  as  the  same  writ  of  false  [  *37  ] 
judgment  may  be  had,  in  nature  of  a  writ  of  error ;  this  has  oc- 
casioned the  same  disuse  of  bringing  actions  therein. 

These  are  the  several  species  of  common  law  courts,  which,  though  dis- 
persed universally  throughout  the  realm,  are  nevertheless  of  a  partial  ju- 
risdiction, and  confined  to  particular  districts :  yet  communicating  with, 

(»)  S  Ion.  391.    3  T.  R.  363.    Bac.  Ab.  Court  of  (e)  e.  11. 

KiBg%  Bench,  A.  S.  (/)  L.  L.  Ead^ari.  e.  5. 

(c)  Finch.  318.    F.  N.  B.  15S.  (g)  F.  N.  B.  76.    Finch.  445. 
ii)  Qio»s.  V.  comiiatut. 

(3)  And  in  toy  of  the  superior  courts,  when  ceedings,  it  being  below  their  disnity  to  pro- 

the  debt  sued  for  appears  on  the  face  of  the  ceed  in  such  action.     But  the  plaintiff  may 

declaration,  3  Burr.  1592 ;  or  is  admitted  by  by  affidavit  shew  that  the  debt  exceeds  40s.,  or 

the  plaintiff',  or  his  attorney,  2  Bin.  Rep.  754 ;  that  the  defendant  resided  out  of  the  iurisdic- 

or  proTed  by  an  aifidarit  of  the  defendant,  4 T.  tion,  which  will  retain  the  cause  in  the  sape* 

R.  495.  5  id.  64.    Tidd.  Prac.  8  ed.  565.  to  be  rior  court.    6  T.  R.  175.    8  T.  R.  235.    IB. 

under  40*.  and  thepIaintiflTmay  recover  it  in  an  dc  P.  75.     1  Dowl.  &  R.  359. 
inferior  iurindiction,  they  will  stay  the  pro- 

(5)  See  Hov.  n.  (5)  at  die  end  of  the  VoL  B.  m. 
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and  as  it  were  members  of,  the  superior  courts  of  a  more  extended  and 
general  nature  ;  which  are  calculated  for  the  administration  of  redress,  not 
in  any  one  lordship,  hundred,  or  county  only,  but  throughout  the  whole 
kingdom  at  large.     Of  which  sort  is, 

V.  The  court  of  common  pleas,  or,  as  it  is  frequently  termed  in  law,  the 
oourt  of  common  bench, 

'  By  the  ancient  Saxon  constitution,  there  was  only  one  superior  court  of 
justice  in  the  kingdom  ;  and  that  court  had  cognizance  hoik  of  civil  and 
spiritual  causes :  viz.  the  wiitena-gemote,  or  general  council,  which  assem- 
bled annually  or  oftener,  wherever  the  king  kept  his  Christmas,  Easter,  or 
Whitsuntide,  as  well  to  do  private  justice  as  to  consult  upon  public  busi- 
ness. At  the  conquest  the  ecclesiastical  jurisdiction  was  diverted  into  an- 
other channel ;  and  the  conqueror,  fearing  danger  from  these  annual  par- 
liaments, contrived  also  to  separate  their  ministerial  power,  as  judges,  from 
their  deliberative^  as  counsellors  to  the  crown.  He  therefore  established  a 
constant  court  in  his  own  hall,  thence  called  by  Bracton  (A),  and  other  an- 
cient authors,  aula  regia,  or  aula  regis.  This  court  was  composed  of  the 
king's  great  officers  of  state  resident  in  his  palace,  and  usually  attendant 
on  his  person  :  such  as  the  lord  high  constable  and  lord  mareschal,  who 
chiefly  presided  in  matters  of  honour  and  of  arms ;  determining  according 
to  the  law  military  and  the  law  of  nations.     Besides  these,  there  were  the 

lord  high  steward,  and  lord  great  chamberlain ;  the  steward  of  the 
[  *38  ]    household  ;  the  lord  chancellor,  whose  peculiar  *businesB  it  was  to 

keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  let- 
ters, as  were  to  pass  under  that  authority  ;  and  the  lord  high  treasurer, 
who  was  the  principal  adviser  in  all  matters  relating  to  the  revenue. 
These  high  oflicers  were  assisted  by  certain  persons  learned  in  the  laws, 
who  were  called  the  king's  justiciars  or  justices ;  and  by  the  greater  ba- 
rons of  parliament,  all  of  whom  had  a  seat  in  the  aula  regia,  and  formed  a 
kind  of  court  of  appeal,  or  rather  of  advice,  in  matters  of  great  moment 
and  difficulty.  All  these  in  their  several  departments  transacted  all  secu- 
lar business  both  criminal  and  civil,  and  likewise  the  matters  of  the  reve- 
nue :  and  over  all  presided  one  special  magistrate,  called  the  chief  justiciar, 
or  capitalis  justiciarius  totius  AngluB ;  who  was  also  the  principal  minister 
of  state,  the  second  man  in  the  kingdom,  and  by  virtue  of  his  office  guar- 
dian of  the  realm  in  the  king's  absence.  And  this  officer  it  was,  who 
principally  determined  all  the  vast  variety  of  causes  that  arose  in  this  ex- 
tensive jurisdiction  ;  and  from  the  plenitude  of  his  power  grew  at  length 
both  obnoxious  to  the  people,  and  dangerous  to  th^-  government  which 
employed  him  (t). 

This  great  universal  court  being  bound  to  follow  the  king's  household  in 
all  his  progresses  and  expeditions,  the  trial  of  ^common  causes  therein  was 
found  very  biMnnsome  to  the  subject.  Wherefore  king  John,  who  dreaded 
also  the  poweiW-the  justiciar,  very  readily  consented  to  that  article  which 
now  forms  the  eleventh  chapter  oi  magna  carta,  and  enacts,  "  that  commu- 
nia  placila  non  sequantur  curiam  regis,  sed  teneantur  in  aliqvo  loco  certo.^ 
This  certain  place  was  established  in  Westminster-hall,  the  place  where  the 
aula  regis  originally  sat,  when  the  king  resided  in  that  city ;  and  there  it 
hath  ever  since  continued.  And  the  court  being  thus  rendered  fixed  and 
stationary,  the  judge  became  so  too,  and  a  chief  with  other  justices  of  the 
common  pleas  was  thereupon  appointed ;  with  jurisdiction  to  hear  and  de- 

(A)  1. 3,  ^.  1|  e.  7.  (0  Spelm  Gl.  331 , 3, 3.  Gilb.  Hist.  C.  P.  introd.  17. 
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tennixie  all  pleas  of  land,  and  injuries  merely  civil,  between  subject  and 
subject.  Which  critical  establishment  of  tlus  principal  court  of 
^common  law,  at  that  particular  juncture  and  that  particular  [  *39  ] 
place,  gave  rise  to  the  inns  of  court  in  its  neighbourhood ;  and 
thereby  collecting  together  the  whole  body  of  the  common  lawyers,  ena- 
bled the  law  itself  to  withstand  the  attaclis  of  the  canonists  and  civilian^i 
who  laboured  to  extirpate  and  destroy  it  {j).  This  precedent  was  8o6n 
afler  copied  by  king  Philip  the  Fair  in  France,  who  about  the  year  1302 
fixed  the  parliament  of  Paris  to  abide  constantly  in  that  metropolis ;  which 
before  used  to  follow  the  person  of  the  king  wherever  he  went,  and  in 
which  he  himself  used  frequently  to  decide  the  causes  that  were  there  de- 
pending ;  but  all  were  then  referred  to  the  sole  cognizance  of  the  parlia- 
ment and  its  learned  judges  (k).  And  thus  also  in  1495  the  emperor  Max- 
imilian I.  fixed  the  imperial  chamber  (which before  always  travelled  with 
the  court  and  household)  to  be  constantly  held  at  Worms,  from  whence  it 
was  afterwards  translated  to  Spire  (I). 

The  aula  regia  being  thus  stripped  of  so  considerable  a  branch  of  its 
jurisdiction,  and  the  power  of  the  chief  justiciar  being  also  considerably 
curbed  by  many  articles  in  the  great  charter,  the  authority  of  both  began 
to  decline  apace  under  the  long  and  troublesome  reign  of  king  Henry  III. 
And,  in  further  pursuance  of  tms  example,  the  other  several  officers  of  the 
chief  justiciar  were  under  Edward  the  First  (who  new-modelled  the  whole 
frame  of  our  judicial  polity)  subdivided  and  broken  into  distinct  courts  of 
judicature.  A  court  of  chivalry  was  erected,  over  which  the  constable 
and  mareschal  presided  ;  as  did  the  steward  of  the  household  over  an- 
other, constituted  to  regulate  the  king's  domestic  servants.  The  high 
steward,  with  the  barons  of  parliament^  formed  an  august  tribunal  for  the 
trial  of  delinquent  peers ;  and  the  barons  reserved  to  themselves  in  parlia- 
ment the  right  of  reviewing  the  sentences  of  other  courts  in  the  last  re- 
sort. The  distribution  of  common  justice  between  man  and  man.  was 
thrown  into  so  provident  an  order,  that  the  great  judicial  officers 
were  •made  to  form  a  check  upon  each  other :  the  court  of  chan-  [  *40  ] 
eery  issuing  all  original  writs  under  the  great  seal  to  the  other 
courts  ;  the  common  pleas  being  allowed  to  determine  all  causes  between 
private  subjects  ;  the  exchequer  managing  the  king's  revenue ;  and  the 
court  of  king's  bench  retaining  all  the  jurisdiction  which  was  not  cantoned 
out  to  other  courts,  and  particularly  the  superintendence  of  all  the  rest  by 
way  of  appeal ;  and  the  sole  cognizance  of  pleas  of  the  crown  or  criminal 
causes.  For  pleas  or  suits  are  regularly  divided  into  two  sorts  :  pleas  of 
the  crown,  which  comprehend  all  crimes  and  misdemeanors,  wherein  the 
king  (on  behalf  of  the  public)  is  the  plaintiff;  and  common  pleas,  which 
include  all  civil  actions,  ^ggg^mg  between  subject  and  subject.  The  for- 
mer of  these  were  the  pfoper^object  of  the  jurisdiction  of  the  court  of  king's 
bench  ;  the  latter  of  the  court  of  common  pleas :  which  is  a  court  of  re- 
cord, and  is  styled  by  sir  Edward  Coke  (m)  the  lock  and  key  of  the  com- 
mon law ;  for  herein  only  can  real  actions,  that  is,  actions^  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought :  and  all  other,  or 
personal,  pleas  between  man  and  man,  are  likewise  here  determined ; 
though  in  most  of  ihcm  the  king's  bench  has  also  a  concurrent  authority  (4). 


See  Book  I.  introd.  4  1.  (I)  Ibid.  xxix.  40. 

Mod.  Un.  Hist,  xxiii.  396.  (m)  4  Inst.  90. 


(4)  Thejuricdiction  of  each  court  is  no  well    established,  that  at  this  day  the  coart  of  king's 

(6)  Se<*  IIov.  R.  (0)  at  the  end  of  the  Vol.  B.  in. 
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The  judges  of  tUs  court  are  at  present  (n)  foar  in  number,  one  chief  and 
three  puisnh  justices,  created  by  the  king's  letters  patent,  who  sit  every 
day  in  the  four  terms  to  hear  and  determine  all  matters  of  law  arising  in 
civil  causes,  whether  real,  personal,  or  mixed  aipd  compounded  of  both. 
These  it  takes  cognizance  of,  as  well  originally,  as  upon  removal  from 
the  inferior  courts  before-mentioned.     But  a  writ  of  error,  in  the  nature  of 

an  appeal,  lies  from  this  court  into  the  court  of  king's  benchJ 
[•41  ]  •VI.  The  court  of  king's  bench  (so  called  because  the  king 
used  formerly  to  sit  there  in  person  (o),  the  style  of  the  court  stiu 
being  coram  ipso  rege)  (5)  is  the  supreme  court  of  common  law  in  the 
kingdom ;  consisting  of  a  chief  justice  and  three  puisne  justices,  who  are 
by  their  office  the  sovereign  conservators  of  the  peace,  and  supreme  coro* 
ners  of  the  land.  Yet,  though  the  king  himself  used  to  sit  in  this  court, 
and  still  is  supposed  so  to  do ;  he  did  not,  neither  by  law  is  he  empower- 
ed (p)  to,  determine  any  cause  or  motion,  but  by  the  mouth  of  his  judges, 
to  whom  he  hath  committed  his  whole  judicial  authority  (q)  (6). 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  cntla  regia^  is 
not,  nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to  any 
certain  place,  but  may  follow  the  king's  person  wherever  he  goes :  for 
which  reason  all  process  issuing  out  of  this  court  in  the  king's  name  is  re- 
turnable "  ubicunque  ftterimus  in  Anglia,"  It  hath  indeed,  for  some  centu- 
ries past,  usually  sat  at  Westminster,  being  an  ancient  palace  of  the 
crown ;  but  might  remove  with  the  king  to  York  or  Exeter,  if  he  thoughr 
proper  to  command  it.  And  we  find  that,  after  Edward  I.  had  conquered 
Scotland,  it  actually  sat  at  Roxburgh  (r).  And  this  moveable  quality,  as 
well  as  its  dignity  and  power,  are  fully  expressed  by  Bracton,  when  he 
says  that  the  justices  of  this  court  are  "  capitales,  generaleSy  perpetuiy  et  ma- 
jores ;  a  latere  regis  residentes,  qui  omnium  aliorum  corrigere  tenentur  injurias 

{%)  Kiii|[Ja]BMl.dorl]ig  the  greater  pact  of  his  cauaes  In  peraon  in  the  oMia  regia.    "In  emrim 

reign  appointed  fire  j  adgea  in  the  courts  of  king*8  4omini  reris  ipse  in  yrwria  versona  ivm  decemit.^ 

bench  and  common  pleas,  for  the  benefit  of  a  cast-  {Dial,  dt  ScoeA.  M ,  H)  •  After  its  dissolation  king 

Ing  voice  in  case  of  a  difference  in  opinion,  and  that  Edward  I.  ftequently  sat  in  the  court  of  lung*B 

the  circuits  might  at  all  times  be  faUv  supplied  bench.    (Seethe  records  cited  3  Burr.  831.)  (0). 

with  jud^s  of  the  superior  courts.    And,insubae-  And,  in  later  times,  James  I.  is  said  to  have  sat 

quent  reigns,  upon  tne  permanent  indisposition  of  there  in  person,  but  was  informed  by  his  judges 

a  judge,  a  fifth  hath  been  sometimes  appointed,  that  he  could  not  deliver  an  opinion. 
Sir  T  Raym.  475.  to)  4  Inst.  71. 

(o)  4  Inst.  73.  (r)  M.  20.    31  Edw. !.    Hale  Hist.  C.  L.  300. 

(p)  See  Book  I.  ch.  7.   The  Ung  used  to  dedde 

bench  cannot  be   authorized  to  determine  a  be  wa.<«  then  a  very  young  man,  it  is  probable 

mere  real  action ;  so  neither  can  the  court  of  tiiat  it  waa  his  intention  to  learn  in  what  man- 

oommon  pleas,  to  inquire  of  felony  or  treason,  ner  jualice  was  administered,  rather  than  to 

Hawk.  b.  2.  eh.  1.  a.  4.    Bac.  Ab.  Courts,  A.  aet  the  part  of  a  judge."    5  vol.  382. 4io.  edit. 

The  king's  bench,  however,  tries  titles  to  land  Lord  Coke  says,   that  the  words  in  magrm 

by  the  action  of  ejectment.  chartaf  c.  29.  nee  super  nan  ibimut  tue  ntper 

(6)  This  court  is  called  the  queen's  bench  turn  miitBrmu  Tiisi,  4^.  signify  that  we  ahaU 

in  the  reign  of  a  queen,  and  during  the  pro-  not  sit  in  judgment  ourselves,  nor  send  our 

tectorate  of  Cromwell  it  was  styled  the  upper  commissioners  or  judges  to  try  him.    2  Inst, 

bench.  46.   But  that  this  is  an  erroneous  construction 

(6)  Lord  Mansfield,  in  2  Burr.  851.  does  not  of  these  words,  appears  from  a  charter  granted 

mean  to  say,  nor  do  the  records  there  cited  by  kin^  John  in  the  16th  year  of  his  reign, 

warrant  the  conclusion,  that  Edw.  I.  actually  which  is  thus  expressed  :  nee  super  eos  per  vim 

sat  in  the  king's  bench.    Dr.  Henry,  in  his  vel  per  arma  ibimus  nisi  per  legem  regni  nostri 

very  accurate  Historr  of  Great  Britain,  in-  vel  per  judicium  ptuiwn  sitorum.    See  Int.  to 

forms  us,  that  he  has  found  no  instance  of  any  BI.  Atag.  Ch.  p.  ziii.    Statutes  and  charters  in 

of  our  kings  sitting  in  a  court  of  justice  before  pari  materiA  must  be  construed  by  a  reference 

Edw.  IV.    *<  And  Edw.  IV.  (he  says)  in  the  to  each  other,  and  in  the  more  ancient  charter 

second  year  of  his  reign,  sat  three  days  to-  the  meaning  is  clear,  that  the  king  will  not 

gether,  during  Michaelmas  term,  in  the  court  proceed  with  violence   against  his  subjects, 

of  king's  bench ;  but  it  is  not  said  that  he  in-  unless  justified  hy  the  law  of  bis  kingdom,  or 

tcrfered  in  the  business  of  the  court ;  and  as  by  a  judgment  of  their  peers. 

(7)  See  Hov.  n.  (7)  at  the  end  of  the  Vol.  B.  HI. 
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€t  errores  (s)/*  And  it  is  moreover  especially  provided  in  the  artieuU  super 
tartas  (/),  that  the  king's  chancellor,  and  the  justices  of  his  bench,  shall 
follow  him,  so  that  he  may  have  at  all  times  near  unto  him  some  that  be 
learned  in  the  laws. 

•The  jurisdiction  of  this  court  is  very  high  and  transcendent.  It  [  •42  ] 
keeps  all  inferior  jurisdictions  within  the  bounds  of  their  authority, 
and  may  either  remove  their  proceedings  to  be  determined  here,  or  prohi- 
bit their  progress  below.  It  superintends  all  civil  corporations  in  the  king- 
dom. It  commands  magistrates  and  others  to  do  what  their  duty  re- 
quires, in  every  case  where  there  is  no  other  specific  remedy.  It  protects 
die  liberty  of  the  subject,  by  speedy  and  summary  interposition.  It  takes 
cognizance  both  of  criminal  and  civil  causes  ;  the  former  in  what  is  called 
the  crown-side  or  crown-office ;  the  latter  in  the  plea-side  of  the  court. 
The  jurisdiction  of  the  crown-side  it  is  not  our  present  business  to  consi- 
der ;  that  will  be  more  properly  discussed  in  the  ensuing  book.  But  on 
the  plea-side,  or  civil  branch,  it  hath  an  original  jurisdiction  and  cogni- 
zance of  all  actions  of  trespass,  or  other  injury  alleged  to  be  committed  vt 
et  armis ;  of  actions  for  forgery  of  deeds,  maintenance,  conspiracy,  deceit, 
and  actions  on  the  case  which  allege  any  falsity  or  fraud :  all  of  which  sa- 
vour of  a  criminal  nature,  although  the  action  is  brought  for  a  civil  reme- 
dy ;  and  make  &e  defendant  liable  in  strictness  to  pay  a  fine  to  the  king, 
as  well  as  damages  to  the  injured  party  (u).  The  same  doctrine  is  also 
'  now  extended  to  all  actions  on  the  case  whatsoever  {to) :  but  no  action  of 
debt  or  detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prose- 
cuted by  any  subject  in  this  court,  by  original  writ  out  of  chancery  (x)  (7) ; 
though  an  action  of  debt,  given  by  statute,  may  be  brought  in  the  king's 
bench  as  well  as  in  the  common  pleas  (y).  And  yet  this  court  might  al- 
ways have  held  plea  of  any  civil  action  (other  than  actions  real)  provided 
the  defendant  was  an  officer  of  the  court ;  or  in  the  custody  of  the  mar- 
shal, or  prison-keeper,  of  this  court ;  for  a  breach  of  the  peace  or  any  other 
offence  {z).  And,  in  process  of  time,  it  began  by  a  fiction  to  hold  plea  of 
all  personal  actions  whatsoever,  and  has  continued  to  do  so  for 
ages  (a) :  it  being  surmised  that  the  defendant  is  arrested  for  *a  [  *43  ] 
supposed  trespass,  which  he  never  has  in  reality  committed  ;  and, 
being  thus  in  the  custody  of  the  marshal  of  ike  court,  the  plaintiff  is  at 
liberty  to  proceed  against  him  for  any  other  personal  injury  :  which  sur- 
mise, of  being  in  the  marshal's  custody,  the  defendant  is  not  at  liberty  to 
dispute  (6).  And  these  fictions  of  law,  though  at  first  they  may  startle  the 
student,  he  will  find  upon  further  consideration  to  be  highly  beneficial  and 
useful ;  especially  as  this  maxim  is  ever  invariably  observed,  that  no  fiction 
shall  extend  to  work  an  injury  ;  its  proper  operation  being  to  prevent  a 
mischief,  or  remedy  an  inconvenience,  that  might  result  from  the  general 
rule  of  law  (c).  So  true  it  is,  that  in  fictione  juris  semper  suhsistit  aequitas 
(J).  In  the  present  case,  it  gives  the  suitor  his  choice  of  more  than  one 
tribunal,  before  which  he  may  institute  his  action  ;  and  prevents  the  cir- 

(«)  t  3.  e,  10.  {b)  That  too  in  the  civil  law  ;  emtrafictiomMm 

(I)  S8  Ednr.  I.  c.  5.  iumi  admUtitw  probatio  :  quid  enim  tffieertt  pro* 
(V)  Finch.  L.  IDS.  2  Inst.  93.  DyvwiiU  de  eowiu     baiio  verifam,  mbi^io  adversuM  verUniemjMfit  T 

e.  Aonifc  le  roy.  Namjictio  nihil  al%nd  tit,  quam  Ugi$  advenus  v«- 

(w)  F.  N.  B.  80. 99.    1  Lilly.  Pract.  Reg.  503.  ritatem  t»  re  poMnbtii  et  justa  cauta  disporitw. 

(«|  4  Inst.  70.    Trye's  Jus  FUizar.  101.  (Gothofred.  in  Ff.  I.  S3,  t.  8). 

(y)  Garth.  SS4.  (e)  3  Rep.  30.    S  Roll.  Rep.  509. 

(s)  4  Inst.  71.  (4)  U  Rep.  51.    Co.  Litt.  150. 
(«)  Ihid,  79. 

(7)  ThU  is  not  the  present  practice,  R.  T.  Hardw.  317.    Tidd^s  Prac.  8  ed.  97. 
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ciiity  and  delay  of  justice,  by  allowing  that  suit  to  be  originally,  and  in 
the  first  instance,  commenced  in  this  court,  which,  after  a  determmation  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of  error. 

For  this  court  is  likewise  a  court  of  appeal,  into  which  may  be  removed 
by  a  writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of 
all  inferior  courts  of  record  in  England  (8) ;  and  to  which  a  writ  of  error 
lies  also  from  the  court  of  king's  bench  in  Ireland  (9).  Yet  even  this  so 
high  and  honourable  court  is  not  the  dernier  resort  of  the  subject ;  for,  if  he 
1)0  not  satisfied  with  any  determination  here,  he  may  remove  it  by  writ  of 
error  into  the  house  of  lords,  or  the  court  of  exchequer  chamber,  as  the 
case  may  happen,  according  to  the  nature  of  the  suit,  and  the  manner  in 
which  it  has  been  prosecuted  (10). 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court  of 
lung's  bench,  but  to  the  conunon  pleas  also  :  but  I  have  chosen  to  consi- 
der it  in  this  order,  on  account  of  its  double  capacity,  as  a  court  of 
[  *44  ]  law  and  a  court  of  equity  *also.  It  is  a  very  ancient  court  of  re- 
cord, set  up  by  William  the  Conqueror  (e),  as  a  part  of  the  aula 
regia  (f),  though  regulated  and  reduced  to  its  present  order  by  king  Ed- 
ward I.  (g);  and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  and  duties  {h).  It  is  called  the  exchequer, 
scaccharium,  from  the  checked  cloth,  resembling  a  chess-board,  which 
covers  the  table  there :  and  on  which,  when  certain  of  the  king's  accounts 
are  made  up,  the  sums  are  marked  and  scored  with  counters.  It  consists 
of  two  divisions  :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  these  commentaries  have  no  concern :  and  the 
court  or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equi- 
ty, and  a  court  of  common  law  (11). 

(e)  Lamb.  Archtiom.  94.  kins. 

(/)  Madox  hisU  ezch.  109.  (A)  4  Inst.  1(»— 116. 

(g)  Spelm.  Gtril.  I.  in  eed.  Ug.  vet.  apud  Wil- 

(8)  Except  in  London,  2  Burr.  777.  and  will  not  permit  questionSt  in  the  decision  of 
some  other  places ;  and  no  writ  of  error  lies  which  the  kins's  revenue  or  his  officers  are 
from  the  cinque  ports,  4  Inst.  224,  or  from  the  interested,  to  be  discussed  before  any  other 
court  of  stannaries.    3  Buls.  183.  tribunal;  and  therefore,  if  an  action  of  trespass 

(9)  This  was  altered  by  the  23  Geo.  III.  c.  against  a  revenue  officer  for  his  conduct  in  the 
28 ;  and  now  by  the  act  of  union,  39  &  40  execution  of  his  office,  be  brought  in  the  court 
Geo.  HI.  c.  67.  art.  8,  writs  of  error  and  ap-  of  0.  P.  or  K.  B.,  it  may  be  removed  into  the 
peals  on  judgments  in  Ireland,  can  only  be  to  office  of  pleas  of  this  court  of  exchequer,  h 
the  house  of  londs  of  the  united  kingdom.  Anstr.  205.  Hardr.  176.  Parker,  143.  I  Price, 
Ante,  1  book,  104.  n.  15.  206.    8   Price,   564.    Manning's   Exchequer 

( 10)  As  to  the  conusance  of  this  court,  and  Pmc.  1 61 . 1 64.  n.  On  such  occasions  the  court 
when  it  will  interfere,  see  post,  436.  In  the  interposes  on  motion,  by  ordering  the  proceed* 
Exchequer  there  are  seven  courts,  1.  The  ing  to  be  removed  into  the  office  of  pleas, 
Court  of  Pleas.  2.  The  Court  of  Accounts,  which  order  operates  by  way  of  injunction. 
3.  The  Court  of  Receipt.  4.  The  Court  of  The  usual  order  in  cases  of  this  nature  is,  that 
Exchequer  Chamber,  being  the  assembly  of  all  the  action  be  removed  out  of  the  king's  bench 
fhe  judges  of  England  for  matters  of  law.  5.  or  common  pleas,  or  other  court  in  which  it  is 
The  Court  of  Exchequer  Chamber,  for  errors  depending,  into  the  office  of  pleas,  and  that  it 
in  the  Court  of  Exchequer.  6.  The  Court  of  shall  be  there  in  the  same  forwardness  as  in 
Exchequer  Chamber  (or  errors  in  the  King's  the  court  out  of  which  the  action  is  removed. 
Bench.  7.  The  Court  of  Eouity  in  the  £x-  This  order,  however,  does  not  operate  as  a 
chequer  Chamber.  Bac.  Ao.  Court  of  Ex-  certiorari  to  remove  the  proceedings,  but  as  a 
chequer,  A.  personal  order  on  the  partv  to  stay  them  there 

(U)  Though  this  court  is  inferior  in  rank  and  of  course  calls  on  the  defendant  in  the 

ka  well  to  the  court  of  common  pleas  as  the  action  to  appear,  accept  a  declaration,  and  put 

king's  bench,  and  though  in  general  a  subject  the  plaintiff  in  the  same  state  of  forwardness 

has  a  right  to  resort  to  either  of  the  superior  in  the  office  of  pleas  as  he  was  in  the  other 

courU  for  the  redress  of  a  civil  injury,  yet  this  court.    Per  Eyre,  Ch.  B.  1  Anstr.  205.  in 

court,  having  an  original,  and  in  many  cases  notes, 
an  exclusive,  jurisdiction   in  fiscal  matters, 
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Tlie  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
treasurer,  the  chancellor  of  the  exchequer,  the  chief  baron,  ^nd  three  puisne 
ones  (12).  These  Mr.  Selden  conjectures  (t)  to  have  been  anciently  made 
out  of  such  as  were  barons  of  the  kingdom,  or  parliamentary  barons  ;  and 
thence  to  have  derived  their  name  ;  which  conjecture  receives  great 
strength  from  Bracton's  explanation  of  magna  carta,  c.  14.  which  directs 
that  the  earls  and  barons  be  amerced  by  their  peers  ;  that  is,  says  he,  by 
the  barons  of  the  exchequer  {k).  The  primary  and  original  business  of 
this  court  is  to  call  the  king's  debtors  to  account,  by  bill  filed  by  the  attor- 
ney-general ;  and  to  recover  any  lands,  tenements,  or  hereditaments,  any 
goods,  chattels,  or  other  profits  or  benefits,  belonging  to  the  crown.  So 
that  by  their  original  constitution  the  jurisdiction  of  the  court  of  common 
pleas,  king's  bench,  and  exchequer,  was  entirely  separate  and  distinct : 
the  conmion  pleas  being  intended  to  decide  all  controversies  between  sub- 
ject and  subject ;  the  king's  bench  to  correct  all  crimes  and  misdemeanors 
that  amount  to  abroach  of  the  peace,  the  king  being  then  plaintiff,  as  such 
ofiences  are  in  open  derogation  of  the  jura  regalia  of  his  crown ; 
and  the  exchequer  to  adjust  *and  recover  his  reveime,  wherein  [  *45  ] 
the  king  also  is  plaintiff,  as  the  withholding  and  non-pa3nnent 
thereof  is  an  injury  to  Yds  jura  Jiscalia.  B&t,  as  by  a  fiction  almost  all  sorts 
of  civil  actions  are  now  allowed  to  be  brought  in  the  king's  bench,  in  like 
manner  by  another  fiction  all  kinds  of  personal  suits  may  be  prosecuted  in 
the  court  of  exchequer.  For  as  all  the  officers  and  ministers  of  this  court 
have,  like  those  of  other  superior  courts,  the  privilege  of  suing  and  being 
sued  only  in  their  own  court ;  so  also  the  king's  debtors  and  farmers,  and 
all  accomptants  of  the  exchequer,  aro  privileged  to  sue  and  implead  all 
manner  of  persons  in  the  same  court  of  equity  that  they  themselves  are 
called  into  (13).  They  have  likewise  privilege  to  sue  and  implead  one  an- 
other, or  any  stranger,  in  the  same  kind  of  common  law  actions  (where 
the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

Tlus  gives  original  to  the  common  law  part  of  their  jurisdiction,  which 
was  established  merely  for  the  benefit  of  the  king's  accomptants,  and  is 
exercised  by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or 
chancellor.  The  writ  upon  which  all  proceedings  here  are  grounded  is 
called  a  ^uo  minus  {14):  in  which  the  plaintiff  suggests  that  he  is  the 
King's  farmer  or  debtor,  and  that  the  defendant  hath  done  him  the  injury 
or  damage  complained  of ;  quo  minus  siifficiens  existit,  by  which  he  is  less 
able  to  pay  the  king  his  debt  or  rent.  And  these  suits  are  expressly  di- 
rected, by  what  is  called  the  statute  of  Rutland  (/),  to  be  confined  to  such 
matters  only,  as  specially  concern  the  king  or  tis  ministers  of  the  exche- 
quer.    And  by  the  articuli  super  cartas  (m),  it  is  enacted,  that  no  common 

(t)  Tit.  lion.  3. 5. 1ft.  (7)  10  Bdw.  I.  c.  11. 

(A)  h  3,  (r.  9,  c.  1,  ^  3.  (m)  28  Edvv.  I.  c.  4. 


(12)  By  the  stat.  57  Geo.  III.  c.  18.  the  lord  litated  the  dispatch  of  equity  proceedings  in 

chief  haron  is  empowered  to  hear  and  deter-  this  court. 

mine  alone  all  causes,  matters,  and  things  at  (13)  A  clerk  of  exchequer  has  no  privilege 
any  time  depending  in  the  court  of  exchequer  to  bo  sued  in  that  court  otdy^  Gary  Rep.  67; 
as  a  court  of  e<|uity ;  and  if  he  should,  from  or  lord  treasurer's  man.  Id.  96. 
illness.  &c.  be  prevented  from  sitting  for  (14)  This  is  the  only  process;  the  plaintiff 
those  purposes,  tne  king  may,  from  time  to  cannot  proceed  in  this  court  by  original  writ, 
time,  appoint  by  warrant  under  sign  manual,  and  therefore  the  defendant  cannot  be  outlaw- 
any  other  of  the  barons  to  hear  and  determine  ed  therein.  1  Price,  309. 
the  same.    This  enactment  has  greatly  faci- 

Vol.  II  8 
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pleas  be  tliencdforth  holden  in  the  exchequer  contnny  to  Ae  form  of  the 
great  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant. 
The  surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of 
form  and  mere  words  of  course,  and  the  court  is  open  to  all  the  nation 

equally.  The  same  holds  with  regard  to  the  equity  side  of  the 
[  *46  ]    court :  for  there  any  person  may  file  *a  bill  against  another  upon 

a  bare  suggestion  that  he  is  the  king's  accomptant ;  but  whe* 
ther  he  is  so,  or  not,  is  never  controverted.  In  this  court  on  the  equity 
side,  the  clergy  have  long  used  to  exhibit  their  bills  for  the  non-payment  of 
tithes ;  in  which  case  the  surmise  of  being  the  king's  debtor  is  no  fiction, 
they  being  bound  to  pay  him  their  first  fruits,  and  annual  tenths.  But 
the  chancery  has  of  late  years  obtained  a  large  share  in  this  business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the 
^ouse  of  peers  ;  but  from  the  common  law  side,  in  pursuance  of  the  sta 
tute  31  Edw.  III.  c.  12,  a  writ  of  error  must  be  first  brought  into  the  court 
of  exchequer  chamber.     And  firom  the  determination  there  had,  there  lies, 
in  the  dernier  resort^  a  writ  of  error  to  the  house  of  lords  (15). 

VIII.  The  high  court  of  chancery  is  the  only  remaining,  and  in  matters 
of  civil  property  by  much  the  dfost  important  of  any,  of  the  king's  superior 
and  original  courts  of  justice.  It  has  its  name  of  chancery,  cancellariay 
from  the  judge  who  presides  here,  the  lord  chancellor  or  caneeUarius ;  who, 
sir  Edward  Coke  tells  us,  is  so  termed  a  cancdlando,  from  cancelling  the 
king's  letters  patent  when  granted  contrary  to  law,  which  is  the  highest 
point  of  his  jurisdiction  (n)  (16).  But  the  office  and  name  of  chancellor 
(however  derive4)  was  certainly  known  to  the  courts  of  the  Roman  em- 
perors :  where  it  originally  seems  to  have  signified  a  chief  scribe  or  secre- 
tary, who  was  afterwards  invested  with  several  judicial  powers,  and  a  ge- 
neral superintendency  over  the  rest  of  the  officers  of  the  prince.  From  the 
Roman  empire  it  passed  to  the  Roman  church,  ever  emulous  of  imperial 
state ;  and  hence  every  bishop  has  to  this  day  his  chancellor,  the  principal 
judge  of  his  consistory.  And  when  the  modem  kingdoms  of  Europe  were 
estai>lished  upon  the  ruins  of  the  empire,  almost  every  state  preserved  its 
chancellor,  with  different  jurisdictions  and  dignities,  according  to  their  dif- 
ferent constitutions.  But  in  all  of  them  he  seems  to  have  had  the  super- 
vision of  all  charters,  letters,  and  such  other  public  instruments  of  the 

'crown,  as  were  authenticated  in  the  most  solemn  manner :  and 
[  *47  ]    therefore  *when  seals  came  in  use,  he  had  always  the  custody  of 

the  king's  great  seal.  So  that  the  office  of  chancellor,  or  lord 
keeper  (17),  (whose  authority  by  statute  5  Eliz.  c.  18.  is  declared  to  be 

(m)  4  Inst.  88. 

(15)  By  the  31  Edward  III.  c.  12.  this  court  \y  from  certain  bars  laid  one  OTer  another 
of  appeal  is  to  consist  of  the  chancellor  and  crosswise,  like  a  lattice,  wherewith  it  was  en- 
treasurer,  and  such  justices  and  sase  persons  Tironed,  to  keep  off  the  press  of  the  people,  and 
as  they  shall  think  fit.  It  is  altered  by  31  Eliz.  not  to  hinder  the  riew  of  those  omcers  who 
c.  1.     16  Car.  II.  c.  2.    20  Car.  II.  c.  4,  from  sat  therein  ;  such  gates  or  cross-bars  being,' 

^  which  it  appears,  that  the  court  may  consist  by  the  Latins,  called  cancelli.    Vid.   Dugd. 

of  both  the  chief  justices,  or  one  of  them,  or  of  32.    Oambden,  Cowell,  Cassiod.  ep.  6.  lib.  11 . 

the  chancellor,  provided  the  chancellor  is  pre-  Pet.  Pythasus,  lib.  2.  adrers.  c.  12.    1  Harr. 

sent  when  the  judgment  is  given.    See  the  Ch.  1.     Dr.  Johnson  seems  also  inclined  to 

proceedings  in  the  case  of  Johnstone  v.  Sut'  this  definition,  and  it  indeed  appears  the  most 

ton  in  this  court.    1  T.  R.  493.  reasonable,  for  we  have  also  the  word  **  ehan- 

(16)  According  to  the  opinion  of  several  eel,"  which  signifies  that  part  of  the  church 
learned  authors  (as  Mr.  Garobden  in  his  Bri-  formerly  barred  off  from  the  liody  of  it. 
tannia,  and  Dr.  Cowell  in  his  Interpreter,  have  (17)  Kin^  Hen.  V.  had  two  great  seals,  one 
observed),  the  chancery  had  its  name  original-  of  gold,  « hich  he  delivered  to  the  bishop  of 
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exactly  the  same),  is  with  us  at  this  day  created  by  the  mere  delivery  of 
the  king's  great  seal  into  his  custody  (o) :  whereby  he  becomes,  without 
writ  or  patent,  an  officer  of  the  greatest  weight  ^and  power  of  any  now 
subsisting  in  the  kingdom ;  and  superior  in  point  of  precedency  to  every 
temporal  lord  {p).  He  is  a  privy  counsellor  by  his  office  {q),  and,  accord- 
ing to  lord  chancellor  Ellesmere  (r),  prolocutor  of  the  house  of  lords  by 
pr«'*$t:ription.  To  him  belongs  tbe  appointmentof  all  justices  of  the  peace 
throughout  the  kingdom.  Being  formerly  usually  an  ecclesiastic  (for 
nunn  else  were  then  capable  of  an  office  so  conversant  in  writings),  and 
presiding  over  the  royal  chapel  (s)^  he  became  keeper  of  the  king's  con- 
science ;  visitor  in  right  of  the  king,  of  all  hospitals  and  colleges  of  the 
king's  foundation  ;  and  patron  of  all  the  king's  livings  under  the  value  of 
twenty  marks  (t)  per  annum  in  the  king's  books  (18).     He  is  the  general 


(•)  Lamb.  Arektiam.  M.    1  Roll.  Abr.  385. 

if)  SUt.  31  Hen.  VIII.  c.  IflL 

yq)  Seldeo,  office  of  lord  chanc.  k  3. 

(r)  Of  til*  olBco  of  lord  chancellor,  eiil.  105L 


(#)  Madox.  htit.  of  ezch.  49. 
«)  38  Edw.  III.    3  F.  N.  B.  35.  though  Hohart 
(SI4.)  extends  this  value  to  twentj  pomutr. 


Duritem,  and  made  him  lord  chancellor ;  ano- 
ttiex  of  silver,  which  he  delivered  to  the  bishop 
of  London  to  keep ;  and  historians  often  con- 
fimnd  chancellors  and  keepers,  1  Hair.  Ch. 
66.  note.  4  InsL  88 ;  but,  at  this  day  there 
being  but  one  great  seal,  there  cannot  be  both 
a  cl»ncellot,  and  a  lord  keeper  of  the  great 
smI,  at  cue  time,  because  both  are  but  one 
office,  as  is  declared  by  the  stat.  5  Eliz.  4 
Inst.  88.  and  the  takinc  away  the  seal  deter- 
mines the  office.  1  Sidf.  338.  It  seems  that 
it  is  not  inconsistent  for  the  lord  chancellor 
also  to  bold  the  office  of  chief  justice  of  the 
king's  bench.  Loid  Hardwicke  held  both 
offices  from  20th  February  till  7ih  June.  1 
Sid.  338.    Com.  Dij^.  tit  Chancery.  (B.  1.) 

(18)  In  Mr.  Chnstian's  edition  is  the  fol- 
lowing note : — ^With  regard  to  the  chancellor's 
patronage,  there  seems  to  be  some  inaccuracy 
m  the  learned  judce's  text  and  references.  I 
humbly  conceive  tnat  a  truer  statement  is  this, 
▼is.  that  it  appears  from  the  rolls  of  parlia- 
ment in  the  time  of  £dw^  III.  that  it  had  been 
ihe  usage  before  that  time  for  tbe  chancellors 
lo  give  all  the  king's  livings,  taxed  (by  the 
snlmdy  assessments)  at  twenty  marks  or  un- 
der, to  the  clerks  who  were  then  actually  cleri 
vr  eleiomen,  who  had  long  li^ured  in  the 
court  ol  chancery ;  but  that  the  bishop  of  Lin- 
coIq,  when  he  was  chancellor,  had  given  such 
livings  to  his  own  and  other  clerl^  contrary 
to  tbe  pleasure  of  tbe  king  and  the  ancient 
Qsage ;  and  therefore  it  is  recommended  to 
the  king  by  the  council  to  command  tbe  chan- 
eelk>r  to  give  such  livings  only  to  the  clerks 
of  chancery,  the  exchequor,  and  the  other  two 
bencbes  or  courts  of  Westminster>hall.  4 
Edw.  III.  n.  SI.  But  since  the  new  valua- 
tion of  benefices,  or  the  king's  books,  in  the 
time  of  Henry  the  Eighth,  and  tbe  clerks 
ceased  to  be  in  order,  the  chancellor  has  had 
the  absolute  disposal  of  all  the  kins's  livings, 
even  where  tbe  presentation  devolves  to  the 
crown  by  lapse,  of  tbe  value  of  twenty  pounds 
a  year  or  under  in  the  king's  books.  It  does 
not  appear  bow  this  enlajged  patronage  has 
been  obtained  by  the  chancellor,  but  it  is  pro- 
bable by  a  private  grant  of  the  crown,  from  a 


consideration  that  the   twenty  marks  in  the 
time  of  Edw.  IIL  were  equivalent  to  twenty 

runds  in  tbe  time  of  Henry  VIIL  Gibs.  764. 
Bum.  Ee.  Law,  129. 

So  far  this  was  the  note  in  my  first  edition ; 
but  a  reverend'gentleman  has  been  so  obliging 
as  to  suggest  to  me,  that,  having  once  had  oc- 
casion to  exsmine  the  subject,  he  was  inclined 
to  think,  that  the  chancellor's  patronage  was 
confined  to  benefices  under  2(M.  a  year,  and 
that  livings  exactly  of  K>at  value  Wlonged  to 
the  king,  to  be  presented  to  by  himself  or  his 
minister.  Having,  in  consequence,  looked 
mon  attentively  into  the  subject,  I  am  still  of 
opinion,  that  the  authorities  support  what  is 
advanced  in  the  preceding  part  of  the  note. 
It  cannot  be  doubted  that  since  tbe  new  vo/or 
AeiM/Seiortiin,  younda  were  intended  to  be  sub- 
stituted for  fnark$t  end  this  is  expressly  stated 
by  bishop  Gibson,  p.  764.  In  the  4  Edw.  III. 
cited  above,  the  chancellor's  patronage  is  stat- 
ed to  be  of  all  livings  of  20  marks  and  under, 
del  taa  de  vini  marcs  et  dedeytu.  In  the  1  Hen. 
VI.  no.  25.  Rolls  of  Parliament,  there  is  a  re- 
cord appointing  the  duke  of  Bedford  protector, 
and  the  duke  of  Gloucester  protector  in  his 
absenoe ;  and  amongst  other  privileges  it 
grants  the  protector  for  the  time  being,  the 
patronage  of  all  tbe  livings  belonging  to  the 
crown,  ultra  tarem  vigmti  marearvm  uaqiu  ad 
taxam  trigmta  marearum  inchuivi,  and  reserves 
tbe  rest  of  the  royal  oatronage  to  the  king,  ex- 
cept the  benefices  oelonging  to  the  chancel- 
lor, virtute  officii  sui.  The  word  induaivk  can 
only  apply  to  the  words  ustjut  ad  trigiTita;  it 
cannot  be  reconciled  with  uUra,  which  was  in- 
tended to  leave  the  chancellor  20  or  under. 
This  is  also  clearly  expressed  in  the  Re^s- 
trum  Brevium  307.  where  there  is  an  ancient 
writ  called  dt  primo  beruficio  eeclesiaatico  habe»' 
do.  Vobmus  ^  idai  A,  ad  pnmwn  bentfi- 
eittm  ocdeoiatticum  {taMUunum  viginti  marca- 
nan  iseodena)  vacatvrum,  quod  ad  prmsentionam 
nottram  pertinueritf  4<c. 

In  tbe  year-book  38  Edw.  III.  3.  it  is  laid 
down  as  law,  that  the  king  shall  present  to 
toutx  e^pUaea  ^ue  paaamU  Foattont  d»  20  nuirco ; 
and  in  tne  next  line  it  is  said,  that  the  chan- 
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guardian  of  all  infants  (19),  idiots,  and  lunatics ;  and  has  the  general  su- 
perintendence of  all  charitable  uses  in  the  kingdom.  And  all  this,  over 
and  above  the  vast  and  extensive  jurisdiction  which  he  exercises  in  his 
judicial  capacity  in  theVourt  of  chancery;  wherein,  as  in  the  exchequer, 
there  are  two  distinct  tribunals  :  the  one  ordinary,  being  a  court  of  com- 
mon law ;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  ancient  than  the  court  of  equity. 
Its  jurisdiction  is  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the 
king's  letters  patent,  when  made  against  law,  or  upon  untrue  suggestions  i 
and  to  hold  plea  of  petitions,  monstrans  de  droits  traverses  of  offices,  and  the 
like  ;  when  the  king  hath  been  advised  to  do  any  act,  or  is  put  in  posses- 
sion of  any  lands  or  goods,  in  prejudice  of  a  subject's  right  (u). 
[  MS  ]  On  proof  of  whicb^  as  the  king  can  never  •be  supposed  intention- 
ally to  do  any  wrong,  the  law  questions  not,  but  he  will  immedi- 
ately redress  the  injury  ;  and  refers  that  conscientious  task  to  the  chan- 
cellor, the  keeper  of  his  conscience.  It  also  appertains  to  this  court  to  hold 
plea  of  all  personal  actions,  where  any  officer  or  minister  of  the  court  is  a 
party  (v).  It  might  likewise  hold  plea  (by  scire  facias)  of  partitions  of 
land  in  coparcenery  (to),  and  of  dower  (a:),  where  any  ward  of  the  crown 
was  concerned  in  interest,  so  long  as  the  military  tenures  subsisted  :  as  it 
now  may  also  do  of  the  tithes  of  forest  land,  where  granted  by  the  king, 
and  claimed  by  a  stranger  against  the  grantee  of  the  crown  (y) ;  and  of 
executions  on  statutes,  or  recognizances  in  nature  thereof,  by  the  statute 
23  Hen.  YIII.  c.  6.  (z).     But  if  any  cause  comes  to  issue  in  this  court, 

(tt)  4  Rop.  M.  («)  Bro.  Ahr.  tit.  douer,  66.    Moor.  865^ 

(V)  4  Inst.  80.  (y)  Bro.  Abr.  tit.  dimes.  10. 

(to)  Co.  Litt.  171.    F.  N.  B.  68.  (x)  3  Roll.  Abr.  469. 

cellor  shall  present  to  all  not  taxed  at  20  pressly  give  the  chancellor  the  patronage  of 

marks,  and  having  understood  that  the  living  the  value  of  20  marks,  or  now  20/.  and  I  nave 

in  question  was  taxed  at  40«.  he  had  presented  referred  to  those  which  state  it  to  be  under ; 

to  It,  but  as  in  fact  it  was  taxed  at  40/.,  the  and  I  cannot  but  observe  so  far  they  are  aU 

king  claimed  it.    The  wonls  in  French  state  consistent,  as  I  find  no  authority  in  opposition 

the  general  law,  the  rest  only  apply  to  the  par-  to  those  above,  declaring  that  livings  of  the 

ticular  case.    Yet  Watson  is  so  careless  as  to  value  of  20/.  belong  to  the  king  and  not  to  the 

state  the  chancellor's  patronage  to  be  under  chancellor. 

20  marks  and  under  20<.,  and  refers  to  this  au-        The  gentleman  who  wished  me  to  examine 

thority,  ch.  9.     But  it  is  correctly  cited  by  the   authorities  upon    this   subject,   was  so 

Comyns,   to  support  the  position,  that  the  obliging  as  to  inform  me  that  die  crown  has 

chancellor  has  the  patronage  of*  20  marks,  or  the  patronage  of  five  livings  of  the  exact  va- 

20/.    Dig.  Tit.  Esgl.  H.  5.    In  Fitz.  N.  B.  35.  lue  of  20/.  in  the  king's  books,  but  that  several 

it  is  stated  to  be  under  20  marks,  without  tak'  others  of  that  value  occasionally  devolve  to 

ing  any  notice  of  20  exactly.    And  in  a  case  the  crown  by  lapse  and  promotion ;  that  he  has 

in  Hob.  214.  the  word  is  under.    In  that  case  examined  the  cnurch  book  in  the  secretary  of 

the  chancellor  had  presented  to  a  living  lapsed  state's  oflSce,  and  that  he  finds  within  the  last 

to  the  crown  above  20/.  a  year,  and  it  was  held  century  many  instances  of  presentations  to 

that  the  king  could  have  no  remedy,  because  those  livings  by  the  crown  ;  but  he  admits,  in 

the  presentation  had  passed  the  great  seal,  and  some  modem  instances  where  the  right  to  the 

therefore  apparently  made  by  the  king  him-  presentation  has  been  claimed  both  by  the 

self;  but  if  the  presentation  had  stated,  that,  chancellor  and  the  minister,  that  the  latter  has 

the  benefice  was  under  the  value  of  20/.  then  yielded  to  the  former.    From  the  whole,  one 

it  would  have  been  void,  because  the  chancel-  is  led  to  conclude    that  these  presentations 

lor  must  have   been  deceived. — In  this  case  made  by  the  crown,  were  owing  either  to  the 

there  was  no  occasion  to  state  the  instance  of  inattention  or  the  accommodation  of  the  chan> 

a  living  of  the  exact  value  of  20/.    This  was  cellor. 

a  benefice  which  had  devolved  to  the  crown        (19)  See  ante  1  book,  451.  et.  seq.  as  to 

by  lapse,  but  no  objection  is  made  on  that  what  protection  he  may  afford    infants  and 

ground,  and  there  seems  to  be  no  reason  for  wards  of  court.    His  jurisdiction  in  this  re- 

any  distinction,  whether  the  benefice  devolves  spect  extends 'so  far,  that  though  he  has  no 

to  the  king  by  lapse  or  by  promotion  of  the  power  to  prevent  crimes,  yet  he  may  do  so 

incumbent,  or  it  is  part  of  his  original  patron-  when  they  will  tend  to  injure  an  infant.    2 

■ge.    I  have  stated  the  authorities  which  ex-  Swanst.  413. 
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that  is,  if  any  fact  be  disputed  between  the  parties,  the  chancellor  cannot 
try  it,  having  no  power  to  summon  a  jury  :  but  must  deliver  the  record 
propria  tnanu  into  the  court  of  king's  bench,  where  it  shall  be  tried  by  the 
country,  and  judgment  shall  be  there  given  thereon  (a)  (20).  And  when 
judgment  is  given  in  chancery  upon  demurrer  or  the  like,  a  writ  of  error 
in  nature  of  an  appeal  lies  out  of  this  ordinary  court  into  the  court  of  king's 
bench  (b) :  though  so  little  is  usually  done  on  the  common  law  side  of  the 
court,  that  I  have  met  with  no  traces  of  any  writ  of  error  (c)  being  actually 
brought,  since  the  fourteenth  year  of  queen  Elizabeth,  a.  d.  1572. 

In  this  ordinary,  or  legal,  court  is  also  kept  the  officina  justitiae :  out  of 
which  all  original  writs  that  pass  under  the  great  seal,  all  commissions  of 
charitable  uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ; 
and  for  which  it  is  always  open  to  the  subject,  who  may  there  at  any  time 
demand  and  have,  ex  debito  justitiae,  any  writ  that  his  occasions 
*niay  call  for.  These  writs  (relating  to  the  business  of  the  sub-  [  *49  ] 
ject)  and  the  returns  to  them  were,  according  to  the  simplicity  of 
ancient  times,  originally  kept  in  a  hamper,  in  hanaperio ;  and  the  others 
(relating  to  such  matters  wherein  the  crown  is  immediately  or  mediately 
concerned)  were  preserved  in  a  little  sack  or  bag,  in  parva  haga :  and 
thence  hath  arisen  the  distinction  of  the  kanaper  office,  and  petty  bag  office, 
which  both  belong  to  the  common  law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the  court 
of  the  greatest  judicial  consequence.  This  distinction  between  law  and 
equity,  as  administered  in  different  courts,  is  not  at  present  known,  nor 
seems  to  have  ever  been  known,  in  any  other  country  at  any  time  (d) :  and 
yet  the  difference  of  one  from  the  other,  when  administered  by  the  same 
tribunal,  was  perfectly  familiar  to  the  Romans  (e) ;  the  jus  praetorium,  or 
discretion  of  the  prsetor,  being  distinct  from  the  leges  or  standing  laws  (/) , 
but  the  power  of  both  centred  in  one  and  the  same  magistrate,  who  was 
equally  entrusted  to  pronounce  the  rule  of  law,  and  to  apply  it  to  particu- 
lar cases,  by  the  principles  of  equity.  With  us  too,  the  aula  regia,  which 
was  the  supreme  court  of  judicature,  undoubtedly  administered  equal  jus- 
tice according  to  the  rules  of  both  or  either,  as  the  case  might  chance  to 
require :  and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of  equity, 
as  distinguished  from  a  court  of  law,  did  not  subsist  in  the  original  plan  of 
partition.  For  though  equity  is  mentioned  by  Bracton  (^)  as  a  thing  con- 
trasted to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or  Fleta,  nor 
yet  in  Britton,  (composed  under  the  auspices  and  in  the  name  of 
Edward  I.,  and  •treating  particularly  of  courts  and  their  several    [  •SO  ] 

(«)  Cro.  Jac.  13.    Latch.  113.  (e)  Thus  too  the  parliament  of  Paris,  the  court  of 

(A)  Tear-book,  18  JStfwartf //f.  35.    \7  As».  24.  session  tn  Scotland,  and  every  other  jurisdiction  in 

0  An.  47.    Dyer,  315.    1  Roll.  Rep.  387.    4  Inst.  Europe,  of  which  we  have  any  tolerable  account, 

SO.  found  all  their  decisions  as  well  upon  principles  of 

(c)  The  opinion  of  lord  keeper  North,  in  IG83,  (I  equity  as  those  of  positive  law.    (LordKaims.his- 

▼eni.  131.    1  £<iu-  Cas.  abr.  129),  that  no  such  writ  tor.  law  tracts,  I.  335.  330,  princ.  of  ei{uity,  44.) 

of  error  lay,  and  that  an  injunction  might  be  issued  (/ )  Thus  Cicero :  **jam  illis  promissuj  non  esse 

against  it,  seems  not  to  have  been  well  considered,  ttanduwij  miunonvidei,  qua  eoacUi  quis  metu  et 

(4)  Tbe  eewictJ  o/ eon«cieiic«,  instituted  by  John  deceptus  aolo  promueritJ  qu-9  quidem  plerumcrte 

III.  king  of  Portugal,  to  review  the  sentence  of  all  jure  praetorio  Hberantuff  nonnulla  legibus.'"    Oflic. 

inferior  courts,  and  moderate  them  by  equity,  (Mod.  I.  i. 

Un.  Eist.  zjrii.  837).  seems  rather  to  lutve  been  a  (^)  2. 3,  e.  7,/o2. 23. 
oourt  of  appeal. 

(20)  But  on  the  equity  side  of  the  court  chancery,  if  either  party  be  desirous  of  having 

questions  of  fact  may  be  decided  without  an  a  special  jury,  it  is  said  to  be  proper  to  move 

is«ae,  bat  this  jorisdiction  ought  to  be  exer-  the  court  of  chancery  for  that  purpose.     See 

cised  rery  tenderly  and  sparingly.    9  Vescy,  Prec.  Ch.  264.    2  P.  Wms.  68.    4  M.  &  S. 

168.    On  the  trial  of  an  issue  directed  out  of  195,  6. 
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jurisdictions),  is  there  a  syllable  to  be  found  relating  to  the  equitable 
jurisdiction  of  the  court  of  chancery.  It  seems  therefore  probable,  that 
'when  the  courts  of  law,  proceeding  merely  upon  the  ground  of  the  king's 
origiAal  writs,  and  confining  themselves  strictly  to  that  bottom,  gave  a 
harsh  or  imperfect  judgment,  the  application  for  redress  used  to  be  to  the 
king  in  person  assisted  by  his  privy-council ;  (from  whence  also  arose  the 
jurisdiction  of  the  court  of  requests  (A),  which  was  virtually  abolished  by 
the  statute  16  Car.  I.  c.  10.)  and  they  vere  wont  to  refer  the  matter  either 
to  the  chancellor  and  a  select  committee,  or  by  degrees  to  the  chancellor 
only,  who  mitigated  the  severity  or  supplied  the  defects  of  the  judgments 
pronounced  in  the  courts  of  law,  upon  weighing  the  circumstances  of  the 
case.  This  was  the  custom  not  only  among  our  Saxon  ancestors,  before 
the  institution  of  the  aula  regia  (i),  but  also  afler  its  dissolution,  in  the  reign 
of  king  Edward  I.  {k) ;  and  perhaps  during  its  continuance,  in  that  of 
Henry  IL  (/). 

In  these  early  times  the  chief  judicial  employment  of  the  chancellor 
must  have  been  in  devising  new  writs,  directed  to  the  courts  of  common 
law,  to  give  remedy  in  cases  where  none  was  before  administered.  And 
to  quicken  the  diligence  of  the  clerks  in  the  chancery,  who  were  too  much 
attached  to  ancient  precedents,  it  is  provided  by  statute  Westm.  2. 13  Edw. 
I.  c.  24.  that  '*  whensoever  from  thenceforth  in  one  case  a  writ  shall  be 

found  in  the  chancery,  and  in  a  like  case  falling  under  the  same 
[*51  ]    right  and  requiring  like  remedy  *no  precedent  of  a  writ  can  be 

produced,  the  cle^  in  chancery  shall  agree  in  forming  a  new 
one  ;  and,  if  they  cannot  agree,  it  shall  be  adjourned  to  the  next  parlia- 
ment, where  a  writ  shall  be  framed  by  consent  of  the  learned  in  the 
law  (m),  lest  it  happen  for  the  future,  that  the  court  of  our  lord  the  king 
be  deficient  in  doing  justice  to  the  suitors."  And  this  accounts  for  the  very 
great  variety  of  writs  of  trespass  on  the  case,  to  be  met  with  in  the  regis- 
ter ;  whereby  the  suitors  had  ready  relief,  according  to  the  exigency  of  his 
business,  and  adapted  to  the  specialty,  reason,  and  equity  pf  his  very 
case  (n).  Which  provision  (with  a  little  accuracy  in  the  clerks  of  the 
chancery,  and  a  little  liberality  in  the  judges,  by  extending  rather  than 
narrowing  the  remedial  effects  of  the  writ)  might  have  effectually  answer- 
ed all  the  purposes  of  a  court  of  equity  (o) ;  except  that  of  obtaining  a 
discovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III.,  uses  of  land 
were  introduced  (/»),  and,  though  totaUy  discountenanced  by  the  courts  of 
conunon  law,  were  considered  as  fiduciary  deposits  and  binding  in  con* 
science  by  the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court 
of  equity  began  to  be  established  (q) ;  and  John  Waltham,  who  was  bishop 

(A)  The  mtttan  cognizable  In  this  court,  imme-  io  the  venes  preflxed  to  bis  poJyeralicon,  has  thaee 

diatelj  before  ita  diaaolutlon,  were  **  almost  all  lines  : 

Buits,  that  by  colour  of  equity,  or  supplication  made  Hie  t$t,  qui  Ugti  rt/fni  eoneeUai  ini^t 

to  the  prince,  might  be  brought  before  him ;  but  Et  mmdata  pit  prineipis  aeqv^  factt. 

originally  and  property  all  poor  men's  suits,  which  (m)  A  mat  variety  of  new  precedents  of  writs, 

were  made  to  his  majesty  by  supplication ;  and  in  cases  before  unprovided  for,  are  given  by  this 

upon  which  they  were  entitled  to  have  right,  with-  very  st&tute  of  Westm.  2 

out  payment  ofanv  money  for  the  same."  (Smith's  (n)  h^nxb.  Areheum.M. 

Commonwealth,  b.  3,  c.  7).  (o)  lliis  was  the  opinion  of  Fairfax,  a  very  leam> 

(t)  Nemo  ad  reftm  appelUt  pro  aJigua  lite^  am  ed  judge  in  the  time  of  Edward  the  Fourth.    "  Le 

jus  iomi  eonsequt  non  posrit.    Si  Ju»  nimis  nverum  mbpoena  (says  he)  ne  terroit  my  cy  soventcment  u$« 

nty  aUetfiatio  deindt  fuaeraiur  upud  rtgtm.    LL,  come  U  e9t  pr«,  n  nous  utttndomu*  tirl»  aetiont  $ur 

Bdf.  e.  S.  Jm  cmm,  e(  wtaUUnmomu*  te  juriMdiction  de  eeo  court , 

(k)  Lambard.  Ardlmea.  50.  et  fumttr  oovrli."    (Yearb.  21  Edw.  IV.  SS). 

it)  Joannes  Sarisburiensis,  (who  died    A.  Z>.  (p)  See  book  II.  ch.  5M>. 

1188,90  Hen.  II).  speaking  of  the  chancellor's  oifice  (g)  Spelm.  Olott.  1C«.    1  Lev.  242. 
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of  Salisbmy  and  chancellor  to  king  Richard  II.,  by  a  strained  interpreta- 
tion of  the  above-mentioned  statute  of  Westm.  2.  devised  the  writ  of 
subpoena^  returnable  in  the  court  of  chancery  only,  to  make  the  feoffee  to 
uses  accountable  to  his  cestuy  que  use :  which  process  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  common  law,  upon 
false  and  fictitious  suggestions ;  for  which  therefore  the  chancellor  himself 
is  by  statute  17  Ric.  II.  c.  6.  directed  to  give  damages  to  the  party 
unjustly  aggrieved.  But  as  the  *clergy,  so  early  as  the  reign  [  *52  ] 
of  king  Stephen,  had  attempted  to  turn  their  ecclesiastical  courts 
into  courts  of  equity,  by  entertaining  suits  pro  laesione  Jidei,  as  a  spiritual 
oiTence  against  conscience,  incase  of  non-pa3anent  of  debts  or  any  breach 
of  civil  contracts  (r) ;  till  checked  by  the  constitutions  of  Clarendon  (s), 
which  declared  that,  ^^placUa  de  debitis,  quae  fide  irUerposita  debentur,  vel 
absque  interpositione  fidei,  sint  injustitia  regis  ;*'  therefore  probably  the  ec- 
elesiastical  chancellors,  who  then  held  the  seal,  were  remiss  in  abridging 
their  own  new  acquired  jurisdiction ;  espeoially  as  the  spiritual  courts  con- 
tinued (I)  to  grasp  at  the  same  authority  as  before  in  suits  ^o  laesione fidci^ 
so  late  as  the  fifteenth  century  (i/),  till  finally  prohibited  by  the  unanimous 
concurrence  of  all  the  judges.  However,  it  appears  from  the  parliament 
rolls  (tp),  that  in  the  reigns  of  Henry  IV.  and  V.  the  commons  were  re- 
peatedly urgent  to  have  the  writ  of  subpoena  entirely  suppressed,  as  being 
a  novelty  devised  by  the  subtlety  of  chancellor  Waltham,  against  the  form 
of  the  common  law  ;  whereby  no  plea  could  be  determined,  unless  by  ex- 
amination and  oath  of  the  parties,  according  to  the  form  of  the  law  civil, 
and  the  law  of  holy  church,  in  subversion  of  the  common  law.  But 
though  Henry  IV.,  being  then  hardly  warm  in  his  throne,  gave  a  palliat- 
ing answer  to  their  petitions,  and  actually  passed  the  statute  4  Hen.  IV. 
c.  23.  whereby  judgments  at  law  are  declared  irrevocable  unless  by  attaint 
or  writ  of  error,  yet  his  son  put  a  negative  at  once  upon  their  whole  appli- 
cation :  and  in  Edward  IV.'s  time  the  process  by  bill  and  subpoena  was 
bcNCome  the  daily  practice  of  the  court  (x), 

*But  this  did  not  extend  very  far  :  for  in  the  ancient  treatise,  [  *53  ] 
entitled  diversite  des  courtes  (y),  supposed  to  be  written  very  early  in 
the  sixteenth  century,  we  have  a  catalogue  of  the  matters  of  conscience 
then  cognizable  by  subpoena  in  chancery,  which  fall  within  a  very  narrow 
compass.  No  regular  judicial  system  at  that  time  prevailed  in  the  court ; 
but  the  suitor,  when  he  thought  himself  aggrieved,  found  a  desultory  and 
uncertain  remedy,  according  to  the  private  opinion  of  the  chancellor,  who 
was  generally  an  ecclesiastic,  or  sometimes  (though  rarely)  a  statesman  : 
no  IsLwyex  having  sat  in  the  court  of  chancery  from  the  times  of  the 
chief  justices  Thorpe  and  Knyvet,  successively  chancellors  to  king  Ed- 
ward III.  in  1372  and  1373  (z)^  to  the  promotion  of  sir  Thomas  More  by 
king  Henry  VIII.  in  1530.     After  which  the  great  seal  was  indiscrimi- 

(r)  Lord  Lyttelt.  Hen.  It.  b.  3,  p.  361.  note.  I  %  t.  2).  and  in  the  Cotton  MS.  (CJoinI.  D.  S).  tha: 

(«}  10  Hen.  IL  c.  15.    Speed.  458.  clause  is  omitted. 

it)  In  4  Hen.  III.  aoits  in  court  christian  ero  Uu-  (u)  Yearb.    %  Hen,  IV.  10.    11  Hen.  IV.  68.    3S 

iimejidei  upon  temporal  contracts  were  aojudged  Hen.  VI.  29.    ^  Edw.  IV.  10. 

to  be  contrary  to  law.    (Fitzh.  Ahr.  t.  Prohtbitton,  (w)  Rot.  Pari.    4  Hen.  IV.  n*>  78  4-110.    3  Hen. 

15).    But  in  the  statute  or  writ  of  circumtptcte  agh-  V.  n*  46.  cited  in  Pry  nne's  abr.  of  Cotton's  records* 

Hs,  SQpposed  bf  some  to  have  issued  13  Edw.  I.,  4l6. 432. 424. 548.    4  Inst.  83.   1  Roll.  Abr.  370, 371 , 

bat  more  probably  (3  Pryn.  Rec.  336).  9  Cdw.  II,  372. 

KosiajfroUenonefiiei  were  allowed  to  the  ecclesi-  (r)  Rot.  Pari.    14  Edw.  IV.  n^  33.  (not  14  Edw. 

astical  courts ;  according  to  some  ancient  copies,  ///.  as  cited  1  Roll.  Abr.  370,  ^c). 

(Berthelet  ttat.  antiq.  Lond.  1531.  90.  b.    3  Pryn.  (y)  Ht.  Chancery^  fol.  200.    Rastell's  edit.  AtD. 

&ac.  336).  and  the  common  English  translation,  of  1534. 

that  statate;  though  lo  Lyndewode's copy,  (Proe.  (x)  Bpc\m.  Oloss.  III.    Dugd.  cAron.  5er.  SO. 
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nately  committed  to  the  custody  of  lawyers,  or  courtiers  (a),  or  church- 
men {b)y  according  as  the  convenience*  of  the  times  and  the  disposition  of 
the  prince  required,  till  serjeant  Puckering  was  made  lord  keeper  in  1592  ; 
from  which  time  to  the  present  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting  the  interval  from  1621  to  1625,  when  the  seal 
was  intrusted  to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards 
bishop  of  Lincoln  ;  who  had  been  chaplain  to  lord  Ellesmere,  when  chan- 
cellor (o). 

In  the  time  of  lord  Ellesmere  (a.  d.  1616)  arose  that  notable  dispute 
between  the  courts  of  law  and  equity,  set  on  foot  by  sir  Edward  Coke, 
then  chief  justice  of  the  court  of  king's  bench ;  whether  a  court  of  equity 
could  give  relief  after  or  against  a  judgment  at  the  common  law  ?  This 
contest  was  so  warmly  carried  on,  that  indictments  were  preferred  against 
the  suitors,  the  solicitors,  the  counsel,  and  even  a  master  in  chancery,  for 
having  incurred  a  praemunire,  by  questioning  in  a  court  of  equity  a  judg- 
ment in  the  court  of  king's  bench,  obtained  by  gross  fraud  and  imposi- 
tion (J).  This  matter  being  brought  before  the  king,  was  by  him 
[  ^54  ]  referred  •to  his  learned  counsel  for  their  advice  and  opinion ;  who 
reported  so  strongly  in  favour  of  the  courts  of  equity  («),  that  his 
majesty  gave  judgment  in  their  behalf ;  but,  not  contented  with  the  irrefra- 
gable reasons  and  precedents  produced  by  his  counsel  (for  the  chief  jus- 
tice was  clearly  in  the  wrong),  he  chose  rather  to  decide  the  question  by 
referring  it  to  the  plenitude  of  his  royal  prerogative  (/).  Sir  Edward 
Coke  submitted  to  the  decision  (^),  and  thereby  made  atonement  for  his 
error :  but  this  struggle,  together  with  the  business  of  commendams  (in 
which  he  acted  a  very  noble  part)  (h)  and  his  controlling  the  commissioners 
of  sewers  (t),  were  the  open  and  avowed  causes  (A),  first  of  his  suspen- 
sion, and  soon  after  of  his  removal,  from  his  office. 

Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  practice  of  the 
court  into  a  more  regular  system ;  but  did  not  sit  long  enough  to  efiect  any 
considerable  revolution  in  the  science  itself :  and  few  of  his  decrees  which 
have  reached  us  are  of  any  great  consequence  to  posterity.  His  succes- 
sors, in  the  reign  of  Charles  I.,  did  little  to  improve  upon  his  plan  :  and 
even  ailer  the  restoration  the  seal  was  committed  to  the  earl  of  Clarendou, 
who  had  withdrawn  from  practice  as  a  lawyer  near  twenty  years ;  and 
afterwards  to  the  earl  of  Shaftesbury,  who  (though  a  lawyer  by  education) 
had  never  practised  at  all.  Sir  Heneage  Finch,  who  succeeded 
[  *55  ]  in  1673,  •and  became  afterwards  earl  of  Nottingham,  was  a  per- 
son of  the  greatest  abilities  and  most  uncorrupted  integrity  ;  a 
thorough  master  and  zealous  defender  of  the  laws  and  constitution  of  his 

(a)  Wiiothesly,  St.  John,  and  Hatton.  matter  affectod  his  prerogative,  sent  letters  to  the 

(i)  Goodrick,  Gardiner,  and  Heath.  judges  not  to  proceed  in  it  till  himself  had  been  first 

(c)  Biog,  Brit.  4378.  consulted.    The  twelve  judges  joined  in  a  memo- 

(<f)  Bacon's  Works,  IV.  61 1,  612.  682.  rial  to  his  majesty,  declaring  that  their  compliance 

(e)  Whitelocke  of  pari.  ii.  300.  1  Chan.  Rep.  Ap-  would  be  contrary  to  their  oaths  and  the  law ;  but 

pend.  11.  upon  being  brought  before  the  kin^  and  council, 

(/)  *'  For  that  it  appertaineth  to  our  princely  they  all  retracted  and  promised  obedience  it>  every 

office  only  to  judge  over  all  judges,  and  to  discern  such  case  for  the  future,  except  sir  Edward  Coke'. 

and  determine  such  differences  as  at  any  time  may  who  said  "  that  when  the  case  happened,  he  would 

and  shall  arise  between  our  several  courts,  touch-  do  his  duty."    (Bioer.  Brit.  1388). 

ing  their  jurisdictions,  and  the  same  to  settle  and  (t)  See  that  article  in  chap.  6. 

determine,  as  we  in  our  princely  wisdom  shall  find  (k)  See  lord  Ellcsmcre's  speech  to  sir  Henry 

to  stand  most  with  our  honour,  Ac."    (1  Chanc.  Montague,  the  new  chief  justice,  15  Nov.  1016. 

Rep.  append.  26).  (Moor's  reports,  8S8).    Though  sir  Edward  might 

(g)  See  the  entry  in  the  council  book,  26  July,  probably  have  retained  his  seat,  if,  during  his  su«- 

1616.    (Biogr.  Brit.  1300).  pension,  ho  would  have  complimented  lord  Villiers 

(A)  In  a  cause  of  the  bishop  of  Winchester,  touch-  (the  now  favourite)  with  the  disposal  of  the  most 

lag  a  commeniom,  king  James  conceiving  that  the  lucrative  office  in  his  court.    (Biogr.  Brit.  139J). 
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country ;  and  endued  with  a  pervading  genius,  that  enabled  him  to  dis- 
cover and  to  pursue  the  true  spirit  of  justice,  notwithstanding  the  em- 
barrassments raised  by  the  narrow  and  technical  notions  which  then  pre- 
vailed in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which  had 
possessed  the  courts  of  equity.  The  reason  and  necessities  of  mankind, 
arising  from  the  great  change  in  property  by  the  extension  of  trade  and 
the  abolition  of  military  tenures,  co-operated  in  estabhshing  his  plan,  and 
enabled  him  in  the  course  of  nine  years  to  build  a  system  of  jurisprudence 
and  jurisdiction  upon  wide  and  rational  foundations  ;  which  have  also  been 
extended  and  improved  by  many  great  men,  who  have  since  presided  in 
chancery.  And  from  that  time  to  this,  the  power  and  business  of  the 
court  have  increased  to  an  amazing  degree  (21). 

From  this  court  of  equity  in  chancery,  as  from  the  other  superior  courts, 
an  appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  be- 
tween appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of 
law :  1 .  That  the  former  may  be  brought  upon  any  interlocutory  matter, 

(21)  Besides  the  chancellor,  the  master  oi  tlie  chancellor.  Id.  431. 
C&«  niu  has  jurisdiction  of  judging  causes  on  Besides  the  master  of  the  rolls  (the  chieO» 
Uie  extraordinary  side  of  the  court  of  chance-  there  are  eleven  other  nuutert  in  chancery, 
xy.  Cardinal  W olsey  was,  it  is  said,  the  first  Com.  Dig.  Chancery,  B.  5.  All  answers  and 
who  introduced  this  power,  though  then  much  affidavits  are  sworn  before  one  of  them  and 
objected  to ;  yet  now  it  seems  he  is  authorized  signed ;  all  matters  of  account,  exceptions  to 
fay  special  commission  under  the  great  seal.  an3wers,  &c.  irregularities,  contempts,  and 
Wyatt  Prac.  Reg.  278.  Com.  Dig.  Chancery,  such  like,  arc  referred  to  them.  13  C.  II.  st. 
B.  4.  The  time  and  place  of  his  sitting  are  6.  12  6. 1,  c.  32.  5  6.  III.  c.  28.  32  G.  III. 
osoally  at  six  o'clock  in  the  evening  at  his  c.  42.  9  O.  III.  c.  19.  46  O.  III.  c.  128.  Be- 
own  conn  in  the  rolls  yard.  All  decrees  made  sides  these  there  are  nuuter$  extraordinary,  ap- 
by  him  must  be  signed  by  the  lord  chancellor  pointed  in  the  country  to  take  affidavits,  &c. 
before  they  are  enrolled.  3  Geo.  II.  c.  30.  s.  Next  in  precedence  are  the  six  clerks,  each  of 
1.  By  sutute  23  Geo.  II.  c.  25.  s.  6.  a  yearly  whom  has  ten  sworn  clerks  under  him.  The 
sam  of  1200/.  was  granted  to  him  ;  and  by  the  six  clerks  are  principally  concerned  iu  matters 
late  act  6  Geo.  I vT  c.  84.  his  salary  is  raised  in  eauity,  and  it  is  their  business  to  transact 
toTOOOi.  He  holds  his  office  by  patent  for  life,  and  nle  all  proceedings  by  bill  and  answer, 
and  takes  the  oath  prescribed  &^  18  £dw.  III.  and  also  to  issue  certain  patents  which  pass 
in  opcJk  court.  Wyatt  Prac.  Keg.  277.  He  the  ereat  seal,  as  pardons  of  men  for  chance 
takes  precedence  next  after  the  chancellor,  be-  medley,  patents  for  ambassadors,  sheriff^s  pa- 
fore  all  other  of  the  judges.  tents,  and  some  others ;  all  these  matters  are 

Owii^  to  the  great  increase  of  business,  transacted  by  their  under  clerks.    1  Har.  Ch. 

and  which  is  still  increasing,  it  was  provided  P.  75.    Though  formerly  otherwise,  clients 

by  S3  Geo.  III.  c.  24.  that  his  majesty  might  are  now  at  liberty  to  choose  their  own  clerks. 

appoint  an  additional  jadg;e  assistant,  called  Ord.  Ch.  107.    lliey  claim  besides  fees  of  six 

the  fnee-chancellor,  to  assist  the  chancellor,  clerks'  office,  others  as  comptrollers  of  the 

who  must  be  a  barrister  of  fifteen  years  stand-  hanaper,  and  for  enrolling  warrants,  for  pa- 

ing,  to  hold  his  office  duriog  good  behaviour,  tents,  grants,  and  other  matters  passing  under 

suqect  to  removal  upon  the  address  of  both  the  great  seal,  and  ftlumed   into   hanaper 

houses.    By  see.  2.  be  shall  hear  such  cases  office.    Six  clerks,  and  three  clerks  of  petty 

as  the  chancellor  shall  direct;  his  decrees  ba]g,  are  by  letters  patent,  16  Eliz.  incorporat- 

skall  be  subject  to  reversal  by  the  chancellor,  ed  and  styled  clerKS  of  the  enrolment  of  the 

and  must  be  signed  by  the  latter  before  they  high  court  of  chanceir,  and  have  two  deputies. 

are  enrolled.    By  sec.  3.  he  cannot  alter  or  See  14  &  15  H.  VIII.  c.  8. 
vary  a  decree  of  chancellor  or  master  of  rolls.        The  office  of  registrar  of  this  court  is  of 

Sec.  4.  directs  in  what  court  he  shall  sit,  and  great  importance.    Com.  Dig.  Chancery,  B. 

he  is  to  rank  next  after  the  master  of  rolls.  6.    The  registrar  has  four  deputies ;  two  of 

Sec.  5.  appoints  his  officers.    Sec.  6.  how  he  whom  always  sit  in  court  and  take  notes  of 

is  to  be  remoTed.    Sec.  7.  oath  of  office.    Sec.  oiders  and  decrees,  &c.  and  before  the  same 

6.  his  salary,  (5000/.)  increased  by  6  Geo.  IV.  are  entered  he  signs  them.    45  Goo  III.  c.  75. 

c.  84.  to  60001.  Sec.  12.  that  he  and  his  officers  Besides  these,  there  are  the  master  of  the 

shall  receive  no  fees  for  business  done.  Quaere,  subpoBna  office,  register  of  affidavits,  examin- 

Whether  the  vice-chancellor  has  power  to  ers,  ushers,  accountant-general,  12  Geo.  I.  c. 

hear,  by  consent,  a  motion  to  discharge  or  al-  32.    12  Geo.  II.  c.  24.    9  Geo.  IH.  c.  19.    32 

ter  an  order  made  t^  the  lord  chancellor  ?  See  Geo.  III.  c.  42.    46  Geo.  III.  c.  129.    54  Geo. 

1  J.  &  W.  429.    If  he  is  authorized  to  dis-  III.  c.  14.  cumitors,  clerks  of  the  petty  bag 

charge  it,  be  is  not  to  alter  it.    Id.  ib.    When  office,  serieant  at  arms,  warden  of  the  fleet, 

sitting/or  the  lord  chancellor,  he  has  no  juris-  clerk  of  the  chapel  of  the  rolls,  &c. 
diction  to  alter  or  discharge  orders  made  by 

Vol.  II.  9 
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the  latter  upon  nothing  but  only  a  definitive  judgment :  2.  That  on  writs 
of  error  the  house  of  lords  pronounces  the  judgment,  on  appeals  it  gives 
direction  to  the  court  below  to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  no  original 
jurisdiction,  but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other 
jurisdictions.  This  is  the  court  of  exchequer  chamber ;  which  was  first 
erected  by  statute  31  £dw.  III.  c.  12.  to  deterpiine  causes  by  writs  of 
error  from  the  common  law  side  of  the  court  of  exchequer.  And  to  that 
end  it  consists  of  the  lord  chancellor  and  lord  treasurer,  taking  unto  them 
the  justices  of  the  king's  bench  and  conunon  pleas.  In  imitation  of  which 
a  second  court  of  exchequer  chamber  was  erected«by  statute  27  Eliz.  c.  8. 
consisting  of  the  justices  of  the  common  pleas,  and  the  barons  of  the  ex- 
chequer, before  whom  writs  of  error  may  be  brought  to  reverse 

[  *56  ]  judgments  *in  certain  suits  (/)  originally  begun  in  the  court  of 
king's  bench.  Into  the  court  also  of  exchequer  chamber  (which 
then  consists  of  all  the  judges  of  the  three  superior  courts,  and  now  and 
then  the  lord  chancellor  also),  are  sometimes  adjourned  from  the  other 
courts  such  causes,  as  the  judges  upon  argument  find  to  be  of  great  weight 
and  difficulty,  before  any  judgment  is  given  upon  them  in  the  court  be- 
low (m). 

From  all  the  branches  of  this  court  of  exchequer  chamber,  a  writ  of 
error  lies  to 

X.  The  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the 
kingdom,  having  at  present  no  original  jurisdiction  over  causes,  but  only 
upon  appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the 
law,  committed  by  the  courts  below.  To  this  authority  this  august  tri- 
bunal succeeded  of  course  upon  the  dissolution  of  the  aula  regia.  For,  as 
the  barons  of  parliament  were  constituent  members  of  that  court  ;  and 
the  rest  of  its  jurisdiction  was  dealt  out  to  other  tribunals,  over  which  the 
great  officers  who  accompanied  those  barons  were  respectively  delegated 
to  preside  ;  it  followed,  that  the  right  of  receiving  appeals,  and  superin- 
tending all  other  jurisdictions,  still  remained  in  the  residue  of  that  noble 
assembly,  from  which  every  other  great  court  was  derived.  They  are 
therefore  in  all  causes  the  last  resort,  from  whose  judgment  no  farther  ap- 
peal is  perniitted ;  but  every  subordinate  tribunal  must  conform  to  their 
determinations  ;  the  law  reposing  an  entire  confidence  in  the  honour  and 
conscience  of  the  noble  persons  who  compose  this  important  assembly, that 
(if  possible)  they  \f  ill  make  themselves  masters  of  those  questions  which 
they  undertake  to  decide,  and  in  all  dubious  cases  refer  themselves  to  the 
opinions  of  the  judges,  who  are  summoned  by  writ  to  advise  them ;  since 
upon  their  decision  all  property  must  finally  depend. 

Hitherto  may  also  be  referred  the  tribunal  established  by  statute  14 
Edw.  III.  c.  5.  consisting  (though  now  out  of  use)  of  one  prelate,  two 
earls,  and  two  barons,  who  are  to  be  chosen  at  every  new  parliament,  to 
hear  complaints  of  mevances  and  delays  of  justice  in  the  king's  courts, 
and  (with  me  advice  of  the  chancellor,  treasurer,  and  justices  of 
[  *57  ]  both  benches)  to  give  directions  for  remedying  these  •inconvenien- 
ces in  the  courts  below.  This  committee  seems  to  have  been 
established,  lest  there  should  be  a  defect  of  justice  for  want  of  a  supreme 
court  of  appeal,  during  any  long  intermission  or  recess  of  parliament ;  for 
the  statute  farther  directs,  that  if  the  difficulty  be  so  great,  that  it  may  not 

(I)  See  chap.  99,  page  411.  (m)  4  Inst.  119.    9  Bolst.  146 
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well  be  determined  without  assent  of  parliament,  it  shall  be  brought  by  the 
said  prelate,  earls,  and  barons,  unto  the  next  parliament,  who  sluill  finally 
determine  the  same. 

XI.  Before  I  conclude  this  chapter,  I  must  fQso  mention  an  eleventh 
species  of  courts,  of  general  jurisdiction  and  use,  which  are  derived  out  of, 
and  act  as  collateral  auxiliaries  to,  the  foregoing  ;  I  mean  the  courts  of 
assize  and  nisi  prius. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in 
every  year  sent  by  the  king's  special  commission  all  round  the  kingdom 
(except  London  and  Middlesex,  where  courts  of  nisi  prius  are  holden  in 
and  lAer  every  term,  before  the  chief  or  other  judge  of  the  several  superior 
courts  (22) ;  and  except  the  four  northern  counties,  where  the  assizes  aYe 
holden  only  once  a  year)  (23),  to  try  by  a  jury  of  the  respective  counties 
the  truth  of  such  matters  of  fact  as  are  then  under  dispute  in  the  courts  of 
Westminster-hall.  These  judges  of  assize  came  into  use  in  the  room  of 
the  ancient  justices  in  eyre,  justiciari  in  itinere ;  who  were  regularly  esta- 
blished, if  not  first  appointed,  by  the  parliament  of  Northampton,  a.  d. 
1176,  22  Hen.  II.  (n)  with  a  delegated  power  from  the  king's  great  courts 
or  aula  regia,  being  looked  upon  as  members  thereof ;  and  they  afterwards 
made  their  circuit  round  the  kingdom  once  in  seven  years  for  the  purpose 
of  trying  causes  (o).  They  were  afterwards  directed  by  magna  carta,  c. 
12.  to  be  sent  into  every  county  once  a  year,  to  take  (or  receive  the  verdict 
of  the  jurors  or  recognitors  in  certain  actions,  then  called)  recognitions  or 
assizes  ;  the  most  difficult  of  which  they  are  directed  to  adjourn  into  the 
court  of  conmion  pleas  to  be  there  determined.  The  itinerant  justices 
were  sometimes  mere  justices  of  assize  or  of  dower,  or  of  gaol- 
delivery, 'and  the  like ;  and  *they  had  sometimes  a  more  general  [  *58  ] 
commbsion,  to  determine  all  manner  of  causes,  being  constituted 
justieiarii  ad  omnia  placita  {p) :  but  the  present  justices  of  assize  and  nisi 
prius  are  more  immediately  derived  from  the  statute  Westm.  2.  13  Edw. 
I.  c.  30.  which  directs  them  to  be  assigned  out  of  the  king's  sworn  justices, 
associating  to  themselves  one  or  two  discreet  knights  of  each  county.  By 
statute  27  Edw.  I.  c.  4.  (explained  by  12  Edw.  II.  c.  3.)  assizes  and  in- 
quests were  allowed  to  be  taken  before  any  one  justice  of  the  court  in 
which  the  plea  was  brought ;  associating  to  him  one  knight  or  other  ap- 

(a)  8«U.  Jam.  1. 1.  ^  9.   Speloi.  Cod.  899.  nemtamt,  quod  soptem  mrni  ncmdtpn  ertmt  ehpn, 

(o)  Co.  Lit!  f93. — Anno  iS6l.  justieiarii  inUne'  pottguam  jutticiarti  ibidtm  ulHmo-tederuni.    (^n- 

rmtes  vtntnmtt  tqpmd  Wigomiam  in  oetavis  S.  Jo-  tud.  Bed.  Wigom.  in  Whart.  Angl,  *aer,  I.  495). 

bofliMiae.; — tt  totut  eomitntus  eo9  admUten  (p)  Bract.  2.  3.  fr.  1.  c.  11. 


(22)  The  courts  of  mttjpriiw  in  London  and  absence  of  any  one  of  the  chiefs,  the  same  au* 

If iddleaex  are  called  siu»ng» :  those  for  Mid-  thority  was  giren  to  two  of  the  judges  or 

dieter  were  established  by  the  legislatare  in  barons  of  his  coart.    The  statute  12  Geo.  I.  c. 

the  reign  of  queen   Elizabeth.    In  ancient  31.  extended  the  time  to  eight  days  after  term, 

tiian  all  issnes  in  actions  broujiht  in  that  and  empowered  one  judge  or  baron  to  sit  in 

county,  weie  tried  at  Westminster  in  the  terms,  the  absence  jof  the  chief.    The  24  Geo.  11.  c. 

at  the  bar  of  the  court  in  which  the  action  was  18.  has  extended  the  time  after  term  siill  far- 

ittstilutcd ;  but   when   the    business   of  the  ther  to  fourteen  days ;  and  the  time  was  after* 

eoofts  increased,  Uiese  trials  were  found  so  wards,  and  still  continues  unlimited  during 

gfeat  an  inconTenience,  that  it  was  enacted  the  vacation  next  after  the  term,  by  the  1  Geo. 

by  tbe  18  Eliz.  c.  12.  that  the  chief  justice  of  IV.  c.  55.    Before  the  passing  of  the  1  Geo. 

the  king's  beach  should  be  empowered  to  try  IV.  c.  21.  the  nisi  prius  sittings  in  Middlesex 

within  the  terai,  or  within  four  da^s  after  the  were  confined  to  Westminster-hall,  but  by  that 

end  of  tho  term,  all  the  issues  joined  in  the  act  they  may  be  held  at  any  other  fit  place 

eoQits  of  chancery  and  king's  bench ;  and  that  within  the  city  of  Westminster. 

the  chief  justice  of  the  common  pleas,  and  the  (23)  But  now  the  assizes  here  are  held 

chief  baron,  should  try  in  like  manner  the  is-  twice  a  year, 
soes  joined  in  their  respective  courts.    In  the 
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proved  man  of  the  county.  And,  lastly,  by  statute  14  Edw.  III.  c.  16 
inquests  of  nisi  prius  may  be  taken  before  any  justice  of  either  bench 
(though  the  plea  be  not  depending  in  his  own  court),  or  before  the  chief 
baron  of  the  exchequer,  if  he  be  a  man  of  the  law  ;  or  otherwise  before 
the  justices  of  assize,  so  that  one  of  such  justices  be  a  judge  of  the  king's 
bench  or  common  pleas,  or  the  king's  Serjeant  sworn  (24).  They  usually 
make  their  circuits  in  the  respective  vacations  after  Hilary  and  Trinity 
terms  ;  assizes  being  allowed  to  be  taken  in  the  holy  time  of  lent  by  con- 
sent of  the  bishops  at  the  king's  request,  as  expressed  in  statute  Westm. 
1 .  3  Edw.  I.  c.  51.  And  it  was  also  usual  during  the  times  of  popery,  for 
the  prelates  to  grant  annual  licenses  to  the  justices  of  assize  to  administer 
oaths  in  holy  times :  for  oaths  being  of  a  sacred  nature,  the  logic  of  those 
deluded  ages  concluded  that  they  must  be  of  ecclesiastical  cognizance  {q). 
The  prudent  jealousy  of  our  ancestors  ordained  (r),  that  no  man  of  law 
should  be  judge  of  assize  in  his  own  county,  wherein  he  was  bom  or  doth 
inhabit  (25) ;  and  a  similar  prohibition  is  found  in  the  civil  law  (s\  which 
has  carried  this  principle  so  far  that  it  is  equivalent  to  the  crime  of  sacri- 
lege, for  a  man  to  be  governor  of  the  province  in  which  he  was  bom,  or 
has  any  civil  connexion  (/). 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  authori- 
ties.    1.  The  conunission  of  the  peace,    2.  A  commission  of  ot/er  and 

terminer.  3.  A  commission  of  general  gaol-delivery.  The  consi- 
[  *59  ]    deration  of  all  which  belongs  properly  *to  the  subsequent  book  of 

these  commentaries.  But  the  fourth  commission  is,  4.  A  com- 
mission of  assize^  directed  to  the  justices  and  Serjeants  therein  named,  to 
take  (together  with  their  associates)  assizes  in  the  several  counties  ;  that 
is,  to  take  the  verdict  of  a  peculiar  species  of  jury,  called  an  assize,  and 
summoned  for  the  trial  of  landed  disputes,  of  which  hereafter.  The  other 
authority  is,  5.  That  of  nm  prit/^,  which  is  a  consequence  of  the  commis- 
sion of  assize  (u),  being  annexed  to  the  office  of  those  justices  by  the  sta- 
tute of  Westm.  2. 13  Edw.  I.  c.  30.  and  it  empowers  them  to  try  all  ques- 
tions of  fact  issuing  out  of  the  courts  of  Westminster,  that  are  then  ripe 
for  trial  by  jury  (26).  These  by  the  course  of  the  courts  (w)  are  usually 
appointed  to  be  tried  at  Westminster  in  some  Easter  or  Michaelmas  term, 
by  a  jury  returned  from  the  county  wherein  the  cause  of  action  arises  ; 
but  with  this  proviso,  nisi  prius,  unless  before  the  day  prefixed  the  judges  of 
assize  come  into  the  county  in  question.     This  they  are  sure  to  do  in  the 

Iq)  Instances  heraof  may  be  met  with  in  the  ap-  («)  Ff.l.n.  S. 

pendiz  to  Spehnan*s  original  of  the  tenns,  and  in  (t)  C.  0.  20.  4. 

Mr.  Parker's  AntiqoiUas,  300.  (u)  Salk.  454. 

(r)  Stat.  4  Edw.  III.  c.  S.    6  Rich.  II.  c.  S.    83  (v)  See  ch.  23.  p.  353. 
Hen.  Vlll.  c.  24. 


(24)  And  now  by  I  Geo.  IV.  c  55.  sect.  5.  '  nisi  prius,  was  taken  off  by  the  49  Geo.  III. 
nny  judge  or  baron  may,  on  his  circuit,  amend  c.  91. 

a  record,  and  mtke  any  order  in  any  cause,  al-  (26)  An  important  act,  the  3  Geo.  I V.  c.  10. 

though  it  was  not  in  a  suit  depending  in  his  was  lately*  passed  to  remedy  the  defect  of  the 

own  court.  commission  not  bein^  opened  on  the  day  ap> 

(25)  This  restriction  was  construed  to  ex-  pointed  ;  by  which  it  is  enacted,  that  the  corn- 
tend  to  erery  commission  of  the  judges  :  but  mission  may  be  opened  on  the  succeeding  day 
it  being  found  rery  inconvenient,  the  12  Geo.  to  the  one  appointed  ;  and  if  such  succeeding 
II.  c.  ^.  was  enacted  for  the  express  purpose  day  be  a  Sunday,  or  any  other  day  of  public 
of  authorizing  the  commissioners  of  oyer  and  rest,  then  on  the  next  following  day,  provided 
terminer^  and  of  eaol-deliTery,  to  execute  their  the  opening  the  commission  on  the  appointed 
commissions  in  Uie  criminal  courts  within  the  day  was  prevented  by  the  pressure  of  bnsiness 
counties  in  which  they  were  born,  or  in  which  elsewhere,  or  by  some  unforeseen  cause  or  ae- 

hey  reside.     See  4  book,  271.     This  re-  cident. 
triction,  as  to  commissioners  of  assize  and 
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yacations  preceding  each  Easter  and  Michaelmas  term,  which  saves  much 
expense  and  trouble.  These  conunissions  are  constantly  accompanied  by 
writs  of  association^  in  pursuance  of  the  statutes  of  Edward  I.  and  II.  be- 
fore mentioned ;  whereby  certain  persons  (usually  the  clerk  of  assize  and' 
his  subordinate  officers)  are  directed  to  associate  themselyes  with  the  jus- 
tices and  Serjeants,  and  they  are  required  to  admit  the  said  persons  into  their 
society,  in  order  to  take  the  assizes,  &c. ;  that  a  sufficient  supply  of  com- 
missioners may  never  be  wanting.  But,  to  prevent  the  delay  of  justice  by 
the  absence  of  any  of  them,  there  is  also  issued  of  course  a  writ  of  si  non 
omnes ;  directing  that  if  all  cannot  be  present,  any  two  of  them  (a  justice 
or  a  Serjeant  being  one)  may  proceed  to  execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity,  which  are  of 
public  and  general  jurisdiction  throughout  the  kingdom.  And,  upon  the 
whole,  we  cannot  but  admire  the  wise  economy  and  admirable  provisioq  of 
ou'  ancestors,  in  settling  the  distribution  of  justice  in  a  method  so  well  cal- 
culated for  cheapness,  expedition,  and  ease.  By  the  constitution  which 
they  established,  all  trivial  debts,  and  injuries  of  small  conse- 
quence, were  to  be  recovered  or  redressed  in  every  *man's  own  [  •60  ] 
county,  hundred,  or  perhaps  parish.  Pleas  of  freehold,  and  more 
important  disputes  of  property,  were  adjourned  to  the  king's  court  of  com- 
mon pleas,  which  was  fixed  in  one  place  for  the  benefit  of  the  whole  king- 
dom. Crimes  and  misdemeanors  were  to  be  examined  in  a  court  by  them- 
selves ;  and  matters  of  the  revenue  in  another  distinct  jurisdiction.  Now 
indeed,  for  the  ease  of  the  subject  and  greater  dispatch  of  causes,  methods 
have  been  found  to  open  all  the  three  superior  courts  for  the  redress  of  pri- 
vate wrongs ;  which  have  remedied  many  inconveniences,  and  yet  preserv- 
ed the  forms  and  boundaries  handed  down  to  us  from  high  antiquity.  If 
facts  are  disputed,  they  are  sent  down  to  be  tried  in  the  countiy  by  the 
neighbours ;  but  the  law,  arising  upon  those  facts,  is  determined  by  the 
judges  above  :  and,  if  they  are  mistaken  in  point  of  law,  there  remain  in 
both  cases  two  successive  courts  of  appeal,  to  rectify  such  their  mistakes. 
If  the  rigour  of  general  rules  does  in  any  case  bear  hard  upon  individuals, 
courts  of  equity  are  open  to  supply  the  defects,  but  not  sap  the  fundamen- 
tals, of  the  law.  Lastly,  there  preside  over  all  one  great  court  of  appeal, 
which  is  the  last  resort  in  matters  both  of  law  and  equity ;  and  which  will 
therefore  take  care  to  preserve  an  uniformity  and  equilibrium  among  all 
the  inferior  jurisdictions  :  a  court  composed  of  prelates  selected  for  their 
piety,  and  of  nobles  advanced  to  that  honour  for  their  personal  merit,  or 
deriving  both  honour  and  merit  from  an  illustrious  train  of  ancestors :  who 
are  foiuned  by  their  education,  interested  by  their  property,  and  bound  upon 
their  conscience  and  honour,  to  be  skilled  in  the  laws  of  their  country. 
This  is  a  faithful  sketch  of  the  English  juridical  constitution,  as  designed 
by  the  masterly  hand  of  our  forefathers,  of  which  the  great  original  lines 
are  still  strong  and  visible  ;  and,  if  any  of  its  minuter  strokes  are  by  the 
length  of  time  at  all  obscured  or  decayed,  they  may  still  be  with  ease  re- 
stored to  their  pristine  vigour  :  and  that  not  so  much  by  fanciful  alterations 
and  wild  experiments,  (so  frequent  in  this  fertile  age),  as  by  closely  adher- 
ing to  the  wisdom  of  the  ancient  plan,  concerted  by  Alfred,  and  perfected 
by  Edward  I.,  and  by  attending  to  the  spirit,  without  neglecting  the  forms, 
of  their  excellent  and  venerable  institutions. 
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OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND 

MARITIME  (1). 

Besides  the  several  courts  which  were  treated  of  in  the  preceding  chap- 
ter, and  in  which  all  injuries  are  redressed,  that  fall  under  the  cognizance 
of  the  common  law  of  England,  or  that  spirit  of  equity,  which  ought  to 
be  its  constant  attendant,  there  still  remain  some  other  courts  of  a  jurisdic- 
tion equally  public  and  general ;  which  take  cognizance  of  other  species 
of  injuries,  of  an  ecclesiastical,  military,  and  maritime  nature ;  and  there- 
fore are  properly  distinguished  by  the  title  of  ecclesiastical  courts,  courts 
military,  and  maritime. 

I.  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must 
first  of  all  in  general  premise,  that  in  the  time  of  Our  Saxon  ancestors 
there  was  no  sort  of  distinction  between  the  lay  and  the  ecclesiastical  juris- 
diction :  the  county-court  was  as  much  a  spiritual  as  a  temporal  tribunal : 
the  rights  of  the  church  were  ascertained  and  asserted  at  the  same  time, 
and  by  the  same  judges,  as  the  rights  of  the  laity.  For  this  purpose  the 
bishop  of  the  diocese,  and  the  alderman,  or  in  his  absence  the  sheriff  of  the 
county,  used  to  sit  together  in  the  county-court,  and  had  there  the  cogni- 
zance of  all  causes,  as  well  ecclesiastical  as  civil :  a  superior  deference  be- 
ing paid  to  the  bishop's  opinion  in  spiritual  matters,  and  to  that  of  the  lay 
judges  in  temporal  {a).  This  union  of  power  was  very  advanta- 
[  *62  ]  geous  to  them  both ;  the  presence  of  the  •bishop  added  weight 
and  reverence  to  the  sheriff's  proceedings  ;  and  the  authority  of 
the  sheriff  was  equally  useful  to  the  bishop,  by  enforcing  obedience  to  his 
decrees  in  such  refractory  offenders,  as  would  otherwise  have  despised  the 
thunder  of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  those 
views  of  ambition,  that  were  then  forming  by  the  court  of  Rome.  It  soon  be- 
came an  established  maxim  in  the  papal  system  of  policy,  that  all  ecclesias- 
tical persons,  and  all  ecclesiastical  causes,  should  be  solely  and  entirely  sub- 
ject to  ecclesiastical  jiurisdiction  only  :  which  jurisdiction  was  supposed  to 
be  lodged  in  the  first  place  and  immediately  in  the  pope,  by  divine  indefeasible 
right  and  investiture  from  Christ  himself ;  and  derived  from  the  pope  to  all 
inferior  tribunals.  Hence  the  canon  law  lays  it  down  as  a  rule,  that "  sacer- 
dotes  a  regibus  konorandi  sunt,  non  judicandi  {b) ;'"  and  places  an  emphatic 
reliance  on  a  fabulous  tale  which  it  tells  of  the  emperor  Constantino :  that 
when  some  petitions  were  brought  to  him,  imploring  the  aid  of  his  authority 
against  certain  of  his  bishops,  accused  of  oppression  and  injustice,  he 
caused  (says  the  holy  canon)  the  petitions  to  be  burnt  in  oieir  presence, 
dismissing  them  with  this  valediction ;  ''  ite  et  inter  vos  causiis  vestras  dis- 
cutite,  quia  dignum  non  est  ut  nos  judicemus  Deos  (c)." 

(a)  CeMenimo  Jntic  eenventvi  tpucopu^  et  at*        (b)  Decrel.part.icau*.  II. gu.  he.  A\, 
dermannus  inter  nmto ;  quorum  alter  iura  divuuif        (e)  Ibid, 
alter  huauma  fopuhan  edoeeto.    LL.  Badgar.  e.  5. 

(I)  In  the  U.  S.  there  are  no  ecclesiastical    York  have  cognizance  of  matters  affecting  the 
courts  or  military  courts,  like  those  mentioned    estates  of  deceased  persons, 
in  this   chapter.     The  sorrogates  in  New- 
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It  was  not  however  till  after  the  Norman  conquest,  that  this  doctrine 
was  received  in  England ;  when  William  I.  (whose  title  was  warmly 
espoused  by  the  monasteries,  which  he  liberally  endowed,  and  by  the 
foreign  clergy,  whom  he  brought  over  in  shoals  from  France  and  Italy,  and 
planted  in  the  best  preferments  of  the  English  church),  was  at  length  pre- 
vailed upon  to  establish  this  fatal  encroachment,  and  separate  the  ecclesi- 
astical court  from  the  civil :  whether  actuated  by  principle?  of  bigotry,  or 
by  those  of  a  more  refined  policy,  in  order  to  discountenance  the  laws  of 
king  Edward,  abounding  with  the  spirit  of  Saxon  liberty,  is  not 
altogether  'certain.  But  the  latter,  if  not  the  cause,  was  un-  [  *63  ] 
doubtedly  the  consequence  of  this  separation :  for  the  Saxoh  laws 
were  soon  overborne  by  the  Norman  justiciaries,  when  the  county-court 
fell  into  disregard  by  the  bishop's  withdrawing  his  presence,  in  obedience 
to  the  charter  of  the  conqueror  (d) ;  which  prohibited  any  spiritual  cause 
from  being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appear 
before  the  bishc^  only,  whose  decisions  were  directed  to  conform  to  the 
canon  law  (e). 

King  Henry  the  First,  at  his  accession,  among  other  restorations  of  the 
laws  of  king  Edward  the  Confessor,  revived  this  of  the  union  of  the  civil 
and  ecclesiastical  courts  (f).  Which  was,  according  to  sir  Edward 
Coke  (g)f  after  the  great  heat  of  the  conquest  was  past,  only  a  restitution 
of  the  ancient  law  of  England.  This  however  was  ill-relished  by  the  po- 
pish clergy,  who,  under  the  guidance  of  that  arrogant  prelate,  archbishop 
Anselm,  very  early  disapproved  of  a  measure  that  put  them  on  a  level 
with  the  profane  laity,  and  subjected  spiritual  men  and  causes  to  the  in- 
spection of  the  secular  magistrates :  and  therefore  in  their  synod  at  West- 
minster, 3  Hen.  I.  they  ordained  that  no  bishop  should  attend  the  discussion 
of  temporal  causes  (h) ';  which  soon  dissolved  this  newly  effected 
miion.  And  when,  upon  the  death  of  king  Henry  the  First,  'the  [  *64  ] 
usorper  Stephen  was  brought  in  and  supported  by  the  clergy,  we 
find  one  article  of  the  oath  which  they  imposed  upon  him  was,  that  eccle- 
siastical persons  and  ecclesiastical  causes  should  be  subject  only  to  the 
bishop's  jurisdiction  (t).  And  as  it  was  about  that  time  that  the  contest 
and  emulation  began  between  the  laws  of  England  and  those  of  Rome  (k), 
the  temporal  courts  adhering  to  the  former,  and  the  spiritual  adopting  the 
latter  as  their  rule  of  proceeding,  this  widened  the  breach  between  them* 
and  made  a  coalition  afterwards  impracticable  ;  which  probably  would 
else  have  been  effected  at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as 
they  are  often  styled,  courts  christian  {curiae  christianitatis\  I  shall  begin 
widi  the  lowest,  and  so  ascend  gradually  to  the  supreme  court  of  ap- 
peal (/). 

(d)  Hale  Hitt.  C.  L.  108.    Selden.  In  JScdni.  p.  6,  is  fuUy  explained  by  his  code  of  laws  extant  in  the 

t  S4.    4  Inst.  3S9.    Wilk.  LL,  Angl.  Sax.  S92.  red  book  of  the  ezcbisquer,  thourh  in  general  but 

(t)  NmUbs  epitco^  vel  arekUiaeonut  d»  Ugibu$  of  doabtfiil  authority,  cap.  8.    Gensraiia  arniita- 

epUcopmlibms  amphtu  t»  lumdret  plaeitm  tauanti  tiatin  pladta  certu  locU  et  vieibu*  teneoMtur.    Intef 

mec  emuam,  quat  ad  regimtn  animantm  pertitut^  ad  timt  autem.  episcopi,  comiteg,  4^.  ;  tt  ageuitur  jnimo 

jnHcimm  teeulariam  komumm  adducamt :  std  qui-  debita  verae  ehrutiaHttatit  jvra^  ueanda  regu  pla- 

autqiu  steuMdum  episeopaiet  2eref,  de  quaeumgut  eita,  prostremo   causae  tiguloniM  digmit  tatufac 

cauMU    vtl  culpa  interpeliatus  jutritf    ad    tocum^  tionimtt  expleautur. 

quern  ad  hoc  epi»copu»  elegerit  et  nominaveritt  ve-  (g)  2  Inst.  70. 

uiat ;  ibique  de  cauea  earn  respondeat ;  et  uou  se-  (X)  Ne  episcoui  saeeularium  plaeitorum  offieium 

eamdwnkmdret^  sed  secundum  eaaones  et  tpiseopaies  sueeipiaitt.    Spelm.  Cod.  801. 


i^ee,  rectum  Deo  et  epiecopo  suo/aeiat.  (»)  Spelm.  Cod.  301. 

{/)  Voto  et  prmcipioj  ut  onuus  de  eomitatu  eant  (k)  See  book  I.  introd.  ^  1. 

ad  comitatus  et  kundreda^  sicut  feceriiU  tempore  (I)  For  farther  particulars,  see  Bum's  ecd«n'a«<tp 

regis  Edwardi.    (Cart.  Hen,  I.  in  Spebn.  cod.  vet.  col  Um^  Wood'a  institute  of  the  common  Jam,  and 

iegam^iOS).  AxKlwlmtjBhere  obscurely  hinted  at,  OugbXaa^iordojudiciorum, 
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1 .  The  archdeacofCs  court  is  the  most  inferior  court  in  the  whole  ecclesi- 
astical polity.  It  is  held  in  the  archdeacon's  absence  before  a  judge 
appointed  by  himself,  and  called  his  official ;  and  its  jurisdiction  is  some* 
times  in  concurrence  with,  sometimes  in  exclusion  of,  the  bishop's  court  of 
the  diocese.  From  hence  however  by  statute  24  Hen.  VIII.  c.  12.  an  ap- 
peal lies  to  that  of  the  bishop. 

The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several 
cathedrals,  for  the  trial  of  all  ecclesiastical  causes  arising  within  their  re- 
spective diiocesses.  The  bishojp's  chancellor,  or  his  commissary,  is  the 
judge  ;  and  from  his  sentence  an  appeal  lies,  by  virtue  of  the  same  statute, 
to  the  archbishop  of  each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the 
[  *65  ]    archbishop  of  Canterbury ;  whereof  the  judge  is  called  *the  deem 
of  the  arches,  because  he  anciently  held  his  court  in  the  church  of 
Saint  Mary  le  bow  (sancta  Maria  de  arcubus)^  though  all  the  principal  spiri- 
tual courts  are  now  holden  at  doctors'  commons.     His  proper  jurisdiction 
is  only  over  the  thirteen  peculiar  parishes  belonging  to  the  archbishop  in 
London  ;  but  the  office  of  dean  of  the  arches  having  been  for  a  long  time  ^^ 
united  with  that  of  the  archbishop's  principal  official,  he^ow,  in  right  of  |^ 
the  last-mentioned  office  (as  doth  also  the  official  principal  of  the  arch-   wF 
bishop  of  York),  receives  and  determines  appeals  from  the  sentences  of  all    ^ 
inferior  ecclesiastical  courts  within  the  province.     And  from  him  an  appeal 
lies  to  the  king  in  chancery  (that  is,  to  a  court  of  delegates  appointed  un-    ^ 
der  the  king's  great  seal),  by  statute  25  Hen.  VIII.  c  19,  as  supreme  head    ^ 
of  the  English  chnrch,  in  the  place  of  the  bishop  of  Rome,  who  formerly   ^ 
exercised  this  jurisdiction;  which  circumstance  alone  will  furnish  the   J^ 
reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual      * 
court  from  the  temporal.  ^^ 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to  the  court  of    ^» 
arches.     It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the 
province  of  Canterbury  in  the  midst  of  other  dioceses,  which  are  exempt 
from  the  ordinary's  jurisdiction,  and  subject  to  the  metropolitan  only.     All 
ecclesiastical  causes,  arising  within  these  peculiar  or  exempt  jurbdictions, 

are,  originally,  cognizable  by  this  court ;  from  which  an  appeal 
[  ^66  ]    lay  formerly  to  the  pope,  but  now  by  the  •statute  25  Hen.  VIII. 
c.  19.  to  the  king  in  chancery. 

5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary 
causes,  where  the  deceased  hath  left  bona  notabilia  within  two  different 
diocesses.  In  which  case  the  probate  of  wills  belongs,  as  we  have  for- 
merly seen  (m),  to  the  archbishop  of  the  province,  by  way  of  special  pre- 
rogative. And  all  causes  relating  to  the  wills,  administrations,  or  legacies 
of  such  persons  are,  originally,  cognizable  herein,  before  a  judge  appointed 
by  the  archbishop,  called  the  judge  of  the  prerogative  court ;  from  whom 
an  appeal  lies  by  statute  25  Hen.  VIII.  c.  19.  to  the  king  in  chancery,  in- 
stead of  the  pope,  as  formerly. 

I  pass  by  such  ecclesiastical  courts  as  have  only  what  is  called  a  volun- 
tary,  and  not  a  contentious ymB^ciiGn  ;  which  are  merely  concerned  in  do- 
ing or  selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that 
purpose  (as  granting  dispensations,  licenses,  faculties,  and  other  remnants 
of  the  papal  extortions),  but  do  not  concern  themselves  with  administering 
redress  to  any  injury :  and  shall  proceed  to 

(M)  Book.  II.  ch.  at. 
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6.  The  glreat  court  of  appeal  in  all  ecclesiastical  causes,  via,  the  court 
of  delegated  judices  deUgati,  appointed  by  the  king's  commission  under  his 
great  seal,  and  issuing  out  of  chancery,  to  represent  his  royal  person,  and 
hear  all  appeals  to  him  made  by  virtue  of  the  before-mentioned  statute  of 
Henry  VIII.  This  commission  is  frequently  filled  with  lords,  spiritual  and 
temporal,  and  always  with  judges  of  the  courts  at  Westminster,  and  doc- 
tors of  the  civil  law.  Appeals  to  Rome  were  always  looked  upon  by  the 
English  nation,  even  in  the  times  of  popery,  with  an  evil  eye  ;  as  being 
contrary  to  the  liberty  of  the  subject,  the  honour  of  the  crown,  and  the 
independence  of  the  whole  realm ;  and  were  first  introduced  in  very 
turbulent  times  in  the  sixteenth  year  of  king  Stephen  (a.  d.  1151.)  at  the 
same  period  (sir  Henry  Spelman  observes)  that  the  civil  and  canon  laws 
were  first  imported  into  England  (n).  But,  in  a  few  years  after,  to  obviate 
this  growing  practice,  the  constitutions  made  at  Clarendon,  11  Hen.  XL  on 
account  of  the  disturbances  raised  by  archbishop  Becket  and  other  zealots 
of  the  holy  see,  expressly  declare  (o),  that  appeals  in  causes  ecclesiastical 
ought  to  Ue,  from  the  archdeacon  to  the  diocesan  ;  from  the  diocesan  to 
the  archbbhop  of  the  province ;  and  from  the  archbishop  to  the  king ; 
and  are  not  to  proceed  any  farther  without  special  license  from  the  crown. 
But  the  unhappy  advantage  that  was  given  in  the  reigns  of  king 

John,  and  his  son  Henry  the  Third,  to  the  encroaching  *power  of  [  *67  ] 
the  pope,  who  was  ever  vigilant  to  improve  all  opportunities  of 
extending  his  jurisdiction  hither,  at  length  rivetted  the  custom  of  appeal- 
ing to  Rome  in  causes  ecclesiastical  so  strongly,  that  it  never  could  be 
thoroughly  broken  off,  till  the  grand  rupture  happened  in  the  reign  of 
Henry  the  Eighth ;  when  all  the  jurisdiction  usurped  by  the  pope  in  mat- 
ters ecclesiastical  was  restored  to  the  crown,  to  which  it  originally  belong- 
ed :  so  that  the  statute  25  Hen.  VIII.  was  but  declaratory  of  the  ancient 
law  of  the  realm  {p).  But  in  case  the  king  himself  be  party  in  any  of 
these  suits,  the  appeal  does  not  then  lie  to  him  in  chancery,  which  would 
be  absurd  ;  but,  by  the  statute  24  Hen.  VIII.  c.  12.  to  all  the  bishops  of 
the  realm,  assembled  in  the  upper  house  of  convocation  (2). 

7.  A  commission  of  review  is  a  commission  sometimes  granted,  in  ex- 
traordinary cases,  to  revise  the  sentence  of  the  court  of  delegates  ;  when 
it  is  apprehended  they  have  been  led  into  a  material  error.  This  commis- 
sion the  king  may  grant,  although  the  statutes  24  &  25  Hen.  VIII.  before 
cited,  declare  the  sentence  of  the  delegates  definitive :  because  the  pope 
as  supreme  head  by  the  canon  law  used  to  grant  such  commission  of 
review ;  and  such  authority  as  the  pope  heretofore  exerted,  is  now  annex- 
ed to  the  cro^vn  {q)  by  statutes  26  Hen.  VIII.  c.  1.  and  1  Eliz..c.  1.  But 
it  is  not  matter  of  right,  which  the  subject  may  demand  ex  dehito  juS' 
titiae ;  but  merely  a  matter  of  favour,  and  which  therefore  is  often  denied. 

(a)  Coi.  vet.  leg.  315.  (p)  4  Inst.  941. 

(•)  Chap.  8.  (g)  lUd. 


J 2)  No  such  assembly  can  exist  as  all  the  opinion,  so  that  no  jarl^ment  can  bepronounc- 

bops  of  the  realm  in  any  house  of  convoca-  ed,  a  commission  of  adjuncts  may  issue.    See 

tion.    Bat  the  statute  says,  that  the  appeal  an  insunce  referred  to  in  4  Burr.  S;254.    A 

ahaU  be  to  the  bishops,  abbots,  and  priors  ot  the  commission  of  review  was  applied  for  in  the 

upper  bouse  of  the  convocation  of  the  province  court  of  chancery  in  Michaelmas  term  17d8, 

in  which  the  cause  of  the  amt  arises.    There-  when  tRe  chancellor,  upon  hearing  the  av^u- 

fore,  in  the  province  of  York,  the  appeal  lies  ments  of  civilians  and  barristers  resecting 

BOW  to  the  affcirtvstlop  and  his  three  bishops,  the  judgment  of  the  delegates,  determined  to 

In  the  province  of  Canterbury,  to  the  rest  of  recommend  to  the  king  to  grant  a  commissioB 

the  bench  of  bishops.    See  1  Book,  280.  n.  36.  of  review.    See  4  Yes.  Jun.  186. 
When  the  delegates  are  equally  divided  in 

Vol.   II.  (8)  Sc€  IIov.  n.  (8)  tit  the  end  of  the  Yol.  B.  lU. 

10 
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These  are  now  the  priacipal  courts  of  ecclesiastical  jurisdiction  :  none 
of  which  are  allowed  to  be  courts  of  record  ;  no  more  that  was  another 
much  more  favourable  jurisdiction,  but  now  deserredly  annihilated^  tris. 
the  court  of  the  king's  high  commission  in  causes  ecclesiasUcaL  This 
court  was  erected  and  united  to  the  legal  power  (r)  by  virtue  of  the  statute 
1  Eliz.  c.  1 .  instead  of  a  larger  jurisdiction  which  had  before  been 
[  *68  ]  exercised  imder  the  pope's  authority.  It  was  intended  *to  vindi- 
cssite  the  dignity  and  peace  of  the  church,  by  reforming,  ordering, 
and  correcting  the  ecclesiastical  state  and  persons,  and  all  manner  of  errors, 
heresies,  schisms,  abuses,  offences,  contempts,  and  enormities.  Under  the 
shelter  of  which  very  general  words,  means  were  found  in  that  and  the 
two  succeeding  reigns,  to  vest  in  the  high  commissioners  extraordinary  and 
almost  despotic  powers,  of  fining  and  imprisoning ;  which  they  exerted 
much  beyond  the  degree  of  the  offence  itself,  and  frequently  over  offences 
by  no  means  of  spiritual  cognizance.  For  these  reasons  this  court  was 
justly  abolished  by  statute  16  Car.  I.  c.  II.  And  the  weak  and  illegal  at- 
tempt that  was  made  to  revive  it,  during  the  reign  of  king  James  the  Se- 
cond, served  only  to  hasten  that  infatuated  prince's  ruin. 

11.  Next,  as  to  the  courts  military  (3).  The  only  court  of  this  kind 
known  to,,  and  established  by,  the  permanent  laws  of  the  land,  is  the  court 
of  chivalry,  formerly  held  before  the  lord  high  constable  and  earl  marshal 
of  England  jointly,  but  since  the  attainder  of  Stafford  duke  of  Bucking- 
ham under  Hen.  VIII.,  and  the  consequent  extinguishment  of  the  office 
of  lord  high  constable,  it  hath  usually  with  respect  to  civil  matters  been 
held  before  the  earl  marshal  only  (s).  This  court  by  statute  13  Ric.  II.  c. 
2.  hath  cognizance  of  contracts  and  other  matters  touching  deeds  of  arms 
and  war,  as  well  out  of  the  realm  as  within  it.  And  from  its  sentences  an 
appeal  lies  immediately  to  the  king  in  person  (t).  This  court  was  in  ^eat 
reputation  in  the  times  of  pure  chivalry,  and  afterwards  during  our  con- 
nexions with  the  continent,  by  the  territories  which  our  princes  held  in 
France  :  but  is  now  grown  almost  entirely  out  of  use,  on  account  of  the 
feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce  its  judgments  ; 
as  it  can  neither  fine  nor  imprison,  not  being  a  court  of  record  (u). 

III.  The  maritime  courts,  or  such  as  have  power  and  jurisdic- 
[  *69  ]  tion  to  determine  all  maritime  injuries,  arising  upon  the  *seas,  or 
in  parts  out  of  the  reach  of  the  common  law,  are  only  the  court  of 
admiralty,  and  its  courts  of  appeal.  The  court  of  admiralty  is  held  before 
the  lord  high  admiral  of  England,  or  his  deputy,  who  is  called  the  judge 
of  the  court.  According  to  sir  Henry  Spelman  (tr),  and  Lambard  (ar),  it 
was  first  qf  all  erected  by  king  Edward  the  Third.  Its  proceedings  are 
according  to  the  method  of  the  civil  law,  like  those  of  the  ecclesiastical 
courts  ;  upon  which  account  it  is  usually  held  at  the  same  place  with  the 
superior  ecclesiastical  courts,  at  doctors'  commons  in  London.  It  is  no 
court  of  record,  any  more  than  the  spiritual  courts.  From  the  sentences 
of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to  the 
king  in  chancery,  as  may  be  collected  from  statute  25  Hen.  VIII.  c.  19. 
which  directs  the  appeal  from  the  archbishop's  courts  to  be  determined  by 

(r)  4  Inst.  394.  (n)  7  Mod.  137. 

(«)lLev.S30.    Show.  Pari.  Gas.  00  (w)  Gloss.  IZ. 

(I)  4  Inst.  195.  (2)  Arehtum.  41. 

(3)  Coin.  Dig.  Courts,  £.  Bac.  Ah.  Courts,  ceeding  therein,  see  M'Arthur  and  Adr  on 
Court  of  Constable  and  Earl  Marshal.  As  to  Courts  Martial,  d&c.  and  see  ante,  1  oook, 
courts  martial,  and  the  modem  practice  of  pro-    4J  7.  n.  10. 
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persons  named  in  the  king's  commission,  *'  like  as  in  case  of  appeal  from 
the  admiral-court."  But  this  is  also  expressly  declared  by  statute  8 
Eliz.  c.  5.  which  enacts,  that  upon  appeal  made  to  the  chancery,  the  sen- 
tence definitive  of  the  delegates  appointed  by  commission  shall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and  our  other  plan- 
tatioiLs  and  settlements,  may  be  brought  before  the  courts  of  admiralty  in 
England,  as  being  a  branch  of  the  admiral's  jurisdiction,  though  they  may 
also  be  brought  before  the  king  in  council."  But  in  case  of  prize  vessels, 
taken  in  time  of  war,  in  any  part  of  the  world,  and  condemned  in  any 
courts  of  admiralty  or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to 
certain  commissioners  of  appeals  consisting  chiefly  of  the  privy  council, 
and  not  to  judges  delegates.  And  this  by  virtue  of  divers  treaties  with 
foreign  nations  ;  by  which  particular  courts  are  established  in  all  the  mari- 
time countries  of  Europe  for  the  decision  of  this  question,  whether  lawful 
prize  or  not  (4) :  for  this  being  a  question  between  subjects  of  different 
states,  it  belongs  entirely  to  the  law  of  nations,  and  not  to  the  municipal 
laws  of  either  country,  to  determine  it.  The  original  court,  to 
which  this  question  is  'permitted  in  England,  is  ^e  court  of  ad-  [  *70  ] 
miralty  (5) ;  and  the  court  of  appeal  is  in  effect  the  king's  privy 
cooncil,  the  members  of  which  are^  in  consequence  of  treaties,  commission- 
ed under  the  great  seal  for  this  purpose.  In  1748,  for  the  more  speedy 
determination  of  appeals,  the  judges  of  the  courts  of  Westminster-hall, 
though  not  privy  counsellors,  were  added  to  the  commission  then  in  being. 
But  doubts  being  conceived  concerning  the  validity  of  that  commission,  on 
account  of  such  addition,  the  same  was  confirmed  by  statute  22  Geo.  II. 
c.  3.  with  a  proviso,  that  no  sentence  given  under  it  should  be  valid,  unless 
a  majority  of  the  commissioners  present  were  actually  privy  counsellors. 
But  this  did  not,  I  apprehend,  extend  to  any  future  commissions :  and  such 
an  addition  became  indeed  totally  unnecessary  in  the  course  of  the  war 
which  commenced  in  1756  ;  since  during  the  whole  of  that  war,  the  com- 
mission of  ai^eals  was  regularly  attended  and  all  its  decisions  c<mducted 
by  a  judge  (6),  whose  masterly  acquaintance  with  the  law  of  nations  was 
known  and  revered  by  every  state  in  Europe  (y). 

(f)  See  the  sentiments  of  the  president  Montes-    court  to  his  Prussian  majesty's  Exporiiion  det  mo- 

Sea,  and  M.Vattel  (a  subject  of  the  king  of  Proe-    iift,  ^.  A.  />.  1753.    (Montesquieu's  letters;  5 
f,  on  the  answer  transmitted  by  the  English    Mar.  1753.  Vattel's  droit  d«  gens,  1. 2,  e.  7, 4  84). 

(4)  And  in  order  to  give  effect  to  this,  the  pointed  by  a  commission  under  the  great  seal, 
prize  acts  paued  at  the  commencement  of  a  which  enumerates  particularly,  as  well  as  ge- 
war  usually  provide,  that  ships  and  goods  ta-  nerally,  every  object  of  his  jurisdiction,  but 
ken  from  the  enemy,  whether  by  the  royal  navy  not  a  word  of  prize.  See  Dou^l.  614.  The 
or  by  privateers,  must  first  be  condemned  in  judge  of  the  prize  eourt  is  appointed,  and  the 
aone  court  of  sdmiialty  as  lawful  prize,  be-  court  authorized,  by  a  oommissioo  under  the 
ibce  any  richt,  in  point  of  solid  enjoyment,  can  great  seal  directed  to  him,  to  will  and  require 
accrue  to  Uie  captors ;  and  specific  directions  the  court  of  admiralty,  and  the  lieutenant  and 
are  preecribed  for  duly  proceeding  to  8uch.i9en-  ^udge  of  the  same  eourt,  his  surrogate  or  surro- 
tenee.  See  the  19  Ueo.  ill.  c.  67.  1  Wils.  gates,  and  they  are  thereby  authorized  and  re- 
239.    4  Rob.  55.  quired  to  proceed  upon  all,  and  all  manner  of 

(5)  This  seems  incorrect,  for  questions  of  captures,  seizures,  prize,  and  reprisals,  of  all 
this  nature  are4ried  in  the  prize  court,  which  ships  and  goods  that  are  or  shall  be  taken,  and 
is  quit  distinct  from  the  admiralty  court,  to  hear  and  determine  according  to  the  course 
otherwise  called  the  instance  court.  The  of  the  admiralty,  and  the  law  of  nations.  See 
whole  system  of  litigation  and  jurisprudence  id. ;  and  see  further  as  to  the  jurisdictioA  and 
in  the  prize  court  is  peculiar  to  itself.    See  proceedings  in  the  prize  court,  post. 

Dongl.  504.    The  judge  of  the  admiralty  court,       (6)  "  Lord  Mansfield.*' 
though  aI«o  the  judge  of  the  prise  eourt,  is  ap- 

(0)  Bee  Hot.  n.  (9)  Ml  tbe  cod  of  the  ToLB.  m. 
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CHAPTER  VI. 
OF  COURTS  OF  A  SPECIAL  JURISDICTION  (1). 

In  the  two  preceding  chapters  we  have  considered  the  several  courts, 
whose  jurisdiction  is  puhlic  and  general ;  and  which  are  so  contrived  that 
some  or  other  of  them  may  administer  redress  to  every  possible  injury  that 
can  arise  in  the  kingdom  at  large.  There  yet  remain  certain  others,  whose 
jurisdiction  is  private  and  special,  confined  to  particular  spots,  or  instituted 
only  to  redress  particular  injuries.     These  are, 

1.  The  forest  courts,^  instituted  for  the  government  of  the  king's  forests 
in  differenf^arts  oi  the  kingdom,  and  for  the  punishment  of  all  injuries 
done  to  the  king's  deer  or  venison,  to  the  vert  or  greenswerd,  and  to  the 
covert  in  which  such  deer  are  lodged.  These  are  the  courts  of  attachments^ 
of  regard  f  of  stoeinmote,  and  oi justice-seat.  The  court  of  attachments,  wood" 
motes,  or  forty  days  court,  is  to  be  held  before  the  verderors  of  the  forest 
once  in  every  forty  days  (a) ;  and  is  instituted  to  inquire  into  all  offenders 
against  vert  and  venison  {h) ;  who  may  be  attached  by  their  bodies,  if 
taken  with  the  mainour  (or  mainoeuvre,  a  manu),  that  is,  in. the  very  act  of 
killing  venison,  or  stealing  wood,  or  preparing  so  to  do,  or  by  fresh  and  im- 
mediate pursuit  after  the  act  is  done  (c) ;  else  they  must  be  attached  by 
their  goods.  And  in  this  forty  days  court  the  foresters  or  keepers 
[  *72  ]  are  to  bring  in  their  attachments,  *or  presentments  de  viridi  et 
venatione ;  and  the  verderors  are  to  receive  the  same,  and  to  enrol 
them,  and  to  certify  them  under  their  seals  to  the  court  of  justice-seat,  or 
sweinmote  (d)  :  for  this  court  can  only  inquire  of,  but  not  convict  offenders. 
The  court  of  regard,  or  survey  of  dogs,  is  to  be  holden  every  third  year  for 
the  lawing  or  expeditation  of  mastiffs,  which  is  done  by  cutting  off  the 
claws  and  ball  (or  pelote)  of  the  fore-feet,  to  prevent  them  from  running 
after  deer  (e).  No  other  dogs  but  mastiffs  are  to  be  thus  lawed  or  expe- 
ditated,  for  none  others  were  permitted  to  be  kept  within  the  precincts  of 
the  forest ;  it  being  supposed  that  the  keeping  of  these,  and  these  only, 
was  necessary  for  the  defence  of  a  man's  house  (/).  3.  The  court  of 
sweinmote  is  to  be  holden  before  the  verderors,  as  judges,  by  the  steward  of 
the  sweinmote,  thrice  in  every  year  (g),  the  sweins  or  freeholders  within  the 
forest  composing  the  jury.  The  principal  jurisdiction  of  this  court  is,  first, 
to  inquire  into  the  oppressions  and  grievances  committed  by  the  officers  of  the 
forest;  *^de  super-oneratione  forestariorum,  etaliorum  ministrorum  forestae ; 
et  de  eorum  oppressionibus populo  regis  illatis ;"  and,  secondly,  to  receive  and 
try  presentments  certified  from  the'court  of  attachment  against  offences  in 
vert  and  venison  (/*).  And  this  court  may  not  only  inquire,  but  convict 
also,  which  conviction  shall  be  certified  to  the  court  of  justice-seat  under 
the  seals  of  the  jury ;  for  this  court  cannot  proceed  to  judgment  (t).  But 
the  principal  court  is,  4.  The  court  oi  justice-seat,  which  is  held  before  the 

(a)  Cart.  defortH,  0  Htn.  IIL  c.  8.  (/)  4  Inst.  909. 

(&)  4  [nst.  »9.  (g)  Cart,  ieforut.c.  8. 

(e)  Carth.  79.  (k)  Stat.  34  Edw.  I.  e.  1. 

{d)  Cart,  de  foreH,  c.  16.  («)  4  but  S80. 

(e)  IbU.  c.  1«. 


(1)  In  New* York  there  are  no  courts  strictlj  resembling  those  described  in  this  chapter. 
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chief  justice  in  eyre,  or  chief  itinerant  judge,  eapitalisjustitiarius  in  itinere^ 
or  his  deputy  ;  to  hear  and  determine  all  trespasses  within  the  forest,  and 
all  claims  of  franchises,  liberties,  and  privileges,  and  all  pleas  and  causes 
whatsoever  therein  arising  (h).  It  may  also  proceed  to  try  presentments 
in  the  inferior  courts  of  the  forests,  and  to  give  judgment  upon  conviction 
of  the  sweinmote.     And  the   chief  justice   may  therefore  after 

S resentment  made,  or  indictment  found,  but  *not  before  (2),  issue  [  *73  ] 
is  warrant  to  the  officers  of  the  forest  to  apprehend  the  offenders. 
It  may  be  held  every  third  year ;  and  forty  days'  notice  ought  to  be  given 
of  its  sitting.  This  court  may  fine  and  imprison  for  offences  within  the 
forest  (m),  it  being  a  court  of  record :  and  therefore  a  writ  of  error  lies  from 
hence  to  the  court  of  king's  bench,  to  rectify  and  redress  any  mal-adminis- 
trations  of  justice  (n) ;  or  the  chief  justice  in  eyre  may  adjourn  any  mat- 
ter of  law  into  the  court  of  king's  bench  (o).  These  justices  in  eyre  were 
instituted  by  king  Henry  II.,  a.  d.  1184  (p)  (2) ;  and  their  courts  were 
formerly  very  regularly  held ;  but  the  last  court  of  justice-seat  of  any  note 
was  that  holden  m  the  reign  of  Charles  I.,  before  the  earl  of  Holland  ;  the 
rigorous  proceedings  at  which  are  reported  by  sir  William  Jones.  Afler  the 
restoration  another  was  held,  pro  forma  only,  before  the  earl  of  Oxford  {q) ; 
but  since  the  sera  of  the  revolution  in  1688,  the  forest  laws  have  fallen 
into  total  disuse,  to  the  great  advantage  of  the  subject  (3). 

n.  A  second  species  of  restricted  courts  is  that  of  commissioners  of 
sewers  (4).  This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commis- 
Vt5h  under  the  great  seal ;  which  formerly  used  to  be  granted  pro  re  nata 
at  the  pleasure  of  the  crown  (r),  but  now  at  the  discretion  and  nomination 
of  the  lord  chancellor,  lord  treasurer,  and  chief  justices,  pursuant  to  the  sta- 
tute 23  Hen.  VIII.  c.  5.  Their  jurisdiction  is  to  overlook  the  repairs  of 
sea  banks  and  sea  walls  ;  and  the  cleansing  of  rivers,  public  streams, 
ditches,  and  other  conduits,  whereby  any  waters  are  carried  off:  and  is 
confined  to  such  county  or  particular  district  as  the  commission  shall  ex- 
pressly name.  The  commissioners  are  a  court  of  record,  and  may  fine 
and  imprison  for  contempt  (s)  (5) ;  and  in  the  execution  of  their  duty  may 
proceed  by  jury,  or  upon  their  own  view,  and  may  tajte  order  for 
the  removal  of  any  annoyances,  or  the  ^safeguard  and  conserva-  [  *74  ] 
tion  of  the  sewers  within  their  conmiission,  either  according  to  the 
laws  and  customs  of  Romney-marsh  (<),  or  otherwise  at  their  own  discre- 


(k)  4  hat.  »i. 

(t)  Stat.  1  E4w.  III.  c.  8.    7  Rlc.  II.  c.  4. 

(«)  4  Inst.  313. 

(a)  /Mi.  297. 

(o)  /W<f.993. 

Ip)  Horeden. 

C«)  North*s  Life  of  Lord  OuUdford,  45. 

Cr)  F.N.B.  118. 


(«}  Sid.  145. 

(t)  Romney-marsh,  in  the  county  of  Kent,  a  tract 
containing  34,000  acres,  is  governed  by  certain  an- 
cient and  equitable  laws  of  sewers,  composed  by 
Henry  de  Bathe,  a  venerable  judge  in  the  reign  of 
king  Henry  the  Third ;  from  which  laws  all  com- 
Riissionen  of  sewers  in  England  may  receive  light 
and  direction.    (4  Inst.  S76). 

(2)  By  the  57  Geo.  III.  e.  61.  the  offices  of    enforced  the  odious  forest  laws,  as  a  source  of 
these  justices  are  abolished  on  the  termination    revenue  independent  of  the  parliament. 

of  their  then  existing  interests  ;  and  the  sala-  (4)  See  in  general,  Bac.  Ab.  Courts,  Court 

ries  of  the  abolished  offices  are  to  make  part  of  Commissioneni    of  Sewers  ;    Com.    Dig. 

of  the  consolidated  fund.  '  Sewers.    For  the  law  relating  to  sewers  in 

(3)  All  the  forests  which  were  made  afler  general,  and  the  jurisdiction  ofthis  court,  see 
the  conquest,  except  New  Forest  in  Hamp-  Callis  on  Sewers,  which  is  considered  a  work 
shire,  created  hy  William  the  Conqueror,  were  of  very  good  authority.  2  T.  R.  365. 
disalToresteci  by  the  eharta  d*  foretta.  The  (5)  This  must  be  taken  to  mean  officers  of 
ioarttx  of  Hampton-court  was  established  by  the  court,  as  the  court  cannot  imprison,  for  a 
the  authority  of  parliament  in  the  reign  of  contempt,  a  person  not  being  such  officer.  1 
Hen.  VHI.    The  number  of  forests  in  Eng-  Sid.  145. 

Uod  is  sixty -nine.     4  Inst.  319.    Charles  [. 
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tlbn.  They  maj  also  assess  such  rates,  or  scots,  upon  the  owners  of  lands 
within  their  district,  as  they  shall  judge  necessary ;  and,  if  any  penon  re- 
fuses to  pay  them,  the  commissioners  may  levy  the  same  by  distress  of  his 
goods  and  chattels  ;  or  they  may,  by  statute  23  Hen.  VIII.  c.  5.  sell  his 
freehold  lands  (and  by  the  7  Ann.  c.  10.  his  copyhold  also)  in  order  to 
pay  such  scots  or  assessments.  But  their  conduct  is  under  the  control  of 
the  court  of  king's  bench,  which  will  prevent  or  punish  any  illegal  or  ty« 
rannical  proceedings  (u).  And  yet  in  the  reign  of  king  James  I.  (8  Nov. 
1616),  the  privy  council  took  upon  them  to  order,  that  no  action  or  com- 
plaint should  be  prosecuted  against  the  commissioners,  unless  before  that 
board ;  and  committed  several  to  prison  who  had  brought  such  actions  at 
common  law,  till  they  should  release  the  same  :  and  one  of  the  reasons  for 
discharging  sir  Edward  Coke  from  his  office  of  lord  chief  justice  was  for 
countenancing  those  legal  proceedings  (v).  The  pretence  for  which  arbi- 
trary measures  was  no  other  than  the  tyrant's  plea  (to),  of  the  necessity  of 
unlunited  powers  in  works  of  evident  utility  to  the  public,  "  the  supreme 
reason  above  all  reasons,  which  is  the  salvation  of  the  king's  lands  and 
people."  But  now  it  is  clearly  held,  that  this  (as  well  as  all  other  inferior 
jurisdictions)  is  subject  to  the  discretionary  coercion  of  his  majesty's  court 
of  king's  bench  (x), 

III.  The  court  o{  policies  ofinsurtme^^  when  subsisting,  is  erected  in  the 
pursuance  oflhe^statute  4;^  Eliz.  c.  12.  which  recites  the  immemorial 
usage  of  policies  of  assurance,  "  by  means  whereof  it  cometh  to 
[  *75  ]  pass,  upon  the  loss  or  perishing  *of  any  ship,  there  followeth  not 
the  undoing  of  any  man,  but  the  loss  lighleth  rather  easily  upon 
many  than  heavy  upon  few,  and  rather  upon  them  that  adventure  not, 
than  upon  those  that  do  adventure:  whereby  all  merchants,  especially 
those  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 
freely :  and  that  heretofore  such  assurers  had  used  to  stand  so  justly  and 
precisely  upon  their  credits,  as  few  or  no  controversies  had  arisen  Uiere- 
upon  ;  and  if  any  had  grown,  the  same  had  from  time  to  time  been  ended 
and  ordered  by  certain  grave  and  discreet  merchants  appointed  by  the 
lord  mayor  of  the  ci^  of  London ;  as  men  by  reason  of  their  experience 
fittest  to  understand  and  speedily  decide  those  causes  :"  but  that  of  late 
years  divers  persons  had  withdravni  themselves  from  that  course  of  arbi- 
tration, and  had  driven  the  assured  to  bring  separate  actions  at  law  against 
each  assurer :  it  therefore  enables  the  lord  chancellor  yearly  to  grant  a 
standing  commission  to  the  judge  of  the  admiralty,  the  recorder  of  London, 
two  doctors  of  the  civil  law,  two  common  lawyers,  and  eight  merchants ; 
any  three  of  which,  one  being  a  civilian  or  a  barrister,  are  thereby  and  by 
the  statute  13  &  14  Car.  II.  c.  23.  empowered  to  determine  in  a  summary 
way  all  causes  concerning  policies  of  assurance  in  London,  with  an  ap- 
peal (by  way  of  bill)  to  the  court  of  chancenr.  But  the  jurisdiction  being 
somewhat  defective,  as  extending  only  to  London,  and  to  no  other  assur- 
ances but  those  on  merchandise  (y),  and  to  suits  brought  by  the  assured 
only,  and  not  by  the  insurers  (z),  no  such  commission  has  of  late  years 
issued  (6) :  but  insurance  causes  are  now  usually  determined  by  the  ver- 

(«)  Cro.  Jac.  S36.  *  (*)  1  Vent.  66.    SiOk.  146. 

(V)  Moor,  895, 896.    See  page  55.  (y)  Styl.  166. 

(10)  Milt,  p&rad.  lost,  It.  393.  {s)  1  Show.  896. 

(6)  And,  as  another  reHSon  for  this,  it  should    bar  to  another  action  for  the  sarae  cause  in 
be  observed  that,  a  recoreiy  in  this  court  is  no    the  superior  court.    2  Sid.  121 
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did  of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of  any  le^ 
gal  doubts  ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final : 
though  it  is  to  be  wished,  that  some  of  the  parliamentary  powers,  invested 
in  these  commissioners,  especially  for  the  examination  of  witnesses,  either 
beyond  the  seas  or  speedily  going  out  of  the  kingdom  (a),  could  at  present 
be  adopted  by  the  courts  of  Westminster-hall,  without  requiring  the  con- 
sent of  parties. 

•IV.  The  court  of  the  marshalsea,  and  the  palace-court  at  West-  [  *76  ] 
minster,  though  two  distinct  courts,  are  frequently  confounded  to- 
gether. The  former  was  originally  holden  before  the  steward  and  mar- 
shal of  the  king's  house,  and  was  instituted  to  administer  justice  between 
the  king's  domestic  servants,  that  they  might  not  be  drawn  into  other 
courts,  and  thereby  the  king  lose  their  service  {b).  It  was  formerly  held 
in,  though  not  a  part  of,  the  aula  regis  {c) ;  and,  when  that  was  subdivided, 
remained  a  distinct  jurisdiction :  holding  plea  of  all  trespasses  committed 
within  the  verge  of  the  court,  where  only  one  of  the  parties  is  in  the  king's 
domestic  service  (in  which  case  the  inquest  shall  be  taken  by  a  jury  of  the 
country),  and  of  all  debts,  contracts,  and  covenants,  where  both  of  the  con- 
tracting parties  belong  to  the  royal  household ;  and  then  the  inquest  shall 
be  composed  of  men  of  the  household  only  (d).     By  the  statute  of  13  Ric. 

II.  St.  I.e.  3.  (in  affirmance  of  the  common  law)  (e),  the  verge  of  the 
court  in  this  respect  extends  for  twelve  miles  round  the  king's  place  of  re- 
sidence (f).  And,  as  this  tribunal  was  never  subject  to  the  jurisdiction  o{ 
the  chief  justiciary,  no  writ  of  error  lay  from  it  (though  a  court  of  record) 
to  the  king's  bench,  but  only  to  parliament  {g),  till  the  statutes  of  5  Edw. 

III.  c.  2.  and  10  Edw.  III.  st.  2.  c.  3.  which  allowed  such  writ  of  error  be- 
fore the  king  in  his  palace.  But  this  court  being  ambulatory,  and  obliged 
to  follow  the  king  in  all  his  progresses,  so  that  by  the  removal  of  the  house- 
hold, actions  were  frequently  discontinued  (A),  and  doubts  having  arisen  as 
to  the  extent  of  its  jurisdiction  (t),  king  Charles  I.  in  the  sixth  year  of  his 
reign  by  his  letters  patent  erected  a  new  court  of  record,  called  the  curia 
palatii  or  palacc'courtt  to  be  held  before  the  steward  of  the  house- 
hold and  knight-marshal,  and  the  steward  of  the  court,  •or  his  [  •??  ] 
deputy ;  with  jurisdiction  to  hold  plea  of  all  manner  of  personal 
actions  whatsoever,  which  shall  arise  between  any  parties  within  twelve 
miles  of  his  majesty's  palace  at  Whitehall  {k)  (7).  The  court  is  now  held 
once  a  week,  together  with  the  ancient  court  of  marshalsea,  in  the  borough 
of  Southwark  (8) :  and  a  writ  of  error  lies  from  thence  to  the  court  of 
king's  bench.  But  if  the  cause  is  of  any  considerable  consequence,  it  is 
usually  removed  on  its  first  commencement,  together  with  the  custody  of 
the  defendant,  either  into  the  king's  bench  or  common  pleas,  by  a  writ  of 
habeas  corpus  cum  causa :  and  the  inferior  business  of  the  court  hath  of  late 

(«)  Stat  13  *  14  Car.  II.  c.  S3,  ^  3  d?  4.  three  furlongs,  three  acres,  nine  feet,  nine  palms, 

H)  1  Bolstr.  SI  1.  and  nine  barley-corns ;  as  appears  from  a  fragment 

(e)  Flet.  I.  S,  c.  S.  of  the  textus  Roffenns  cited  in  Dr.  Hickea^a  du- 

ii)  Artie,  gup,  eart..  86  Ed.  I.  c.  3.    Stat.  5  Edw.  tertat.  eptMtoL  1 14. 

m.  c.  3.    10  Edw.  III.  St.  3,  c.  2.  (r)  1  Bulstr.  911.    10  Rep.  7(1 

(ei  3  Inat.  948.  (A)  F.  N.  B.  241.    2  Inst.  548. 

(/}  By  the  ancient  Saxon  constltatlon,  thenoc  (t)  1  Bulstr.  308. 

rtgtm,  orprivUege  of  the  king's  palace,  extended  []k)  1  Sid.  180.    Salk.  439. 

frmn  his  palace  gate  to  the  distance  of  three  miles, 

(7)  The  charter  under  which  the  court  now  where  both  the  parties  happen  to  be  of  the 

enata,  appears  to  hare  been  granted  A.  R.  16  household  ;  such  causes  being  properly  cog* 

Car.  II.     The  court  has  no  jurisdiction  within  nizable  by  the  court  of  marshalsea. 
the  city  of  London,  and  none  over  causes       (8)  Now  in  Scotland-yard,  Whitehall. 
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years  been  much  reduced,  by  the  new  courts  of  conscience  erected  in  the 
environs  of  London ;  in  consideration  of  which  the  four  counsel  belonging 
to  these  courts  had  salaries  granted  them  for  their  lives  by  the  statute  23 
Geo.  II.  c.  27. 

v.  A  fifth  species  of  private  courts  of  a  limited,  though  extensive,  juris- 
diction are  those  of  the  principality  of  Wales  ;^^  which,  upon  its  thorough 
reduction,  and  the  settling  of  its  polity  in  the  reign  of  Henry  the  Eighth  (/), 
were  erected  all  over  the  country ;  principally  by  the  statute  34  &,  35 
Hen.  VIII.  c.  26,  though  much  had  been  before  done,  and  the  way  pre- 
pared by  the  statute  of  Wales,  12  Edw.  I.  and  other  statutes.  By  the 
statute  of  Henry  the  Eighth  before-mentioned,  courts-baron,  hundred,  and 
county  courts  are  there  established  as  in  England.  A  session  is  also  to  be 
held  twice  in  every  year  in  each  county,  by  judges  (m)  appointed  by  the 
king,  to  be  called  the  great  sessions  of  the  several  counties  in  Wales  :  in 
which  all  pleas  of  real  and  personal  actions  shall  be  held,  with  the  same 
form  of  process  and  in  as  ample  a  manner  as  in  the  court  of  common  pleas 
at  Westminster  (n) :  and  writs  of  error  shall  lie  from  judgments  therein  (it 
being  a  court  of  record)  to  the  court  of  king's  bench  at  Westminster.  But 
the  ordinary  original  writs  of  process  of  the  king's  courts  at  Westminster 
do  not  run  into  the  principality  of  Wales  (p)  (9)  :  though 
[  •TS]  •process  of  execution  does  (p) ;  as  do  also  prerogative  writs,  as 
writs  of  certiorari,  quo  minuSy  mandamus ,  and  the  like  {q).  And 
even  in  causes  between  subject  and  subject,  to  prevent  injustice  through 
family  factions  or  prejudices,  it  is  held  lawful  (in  causes  of  freehold  at 
least,  and  it  is  usual  in  all  others)  to  bring  an  action  in  the  English  courts, 
and  try  the  same  in  the  next  English  county  adjoining  to  that  part  of 
Wales  where  the  cause  arises  (r),  and  where  the  venue  is  laid.  But,  on 
the  other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted  by  sta- 
tute 13  Geo.  III.  c.  51.  that  in  personal  actions,  tried  in  any  English  coun- 
ty, where  the  cause  of  action  arose,  and  the  defendant  resides  in  Wales, 
if  the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  he  shall  be  non- 
suited and  pay  the  defendant's  costs,  unless  it  be  certified  by  the  judge  that 
the  freehold  or  title  came  principally  in  question,  or  that  the  cause  was 
proper  to  be  tried  in  such  English  county.  And  if  any  transitory  action, 
the  cause  whereof  arose  and  the  defendant  is  resident  in  Wales,  shall  be 
brought  in  any  English  count}',  and  the  plaintiff  shall  not  recover  a  verdict 
for  ten  pounds,  the  plaintiflf  shall  be  nonsuited,  and  shall  pay  the  defend- 
ant's costs,  deducting  thereout  the  sum  recovered  by  the  verdict  (10). 

VI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special 
jurisdiction,  held  before  the  chancellor  of  the  duchy  or  his  deputy,  con- 
cerning all  matter  of  equity  relating  to  lands  holden  of  the  king  in  right 
of  the  duchy  of  Lancaster  {s)  :  w£ach  is  a  thing  very  distinct  from  the 
county  palatine  (which  hath  also  its  separate  chancery,  for  sealing  of 
writs,  and  the  like)  (t),  and  comprises  much  territory  which  lies  at  a  vast 

(l)  See  Book  I.  introd.  ^  4.  (o)  9  Roll.  Rep.  141. 

(m)  Stat.  18  Eliz.  c.  8.  (p)  S  Bulstr.  156.    9  Saund.  103.    Raym.  906. 

(n)  See,  for  farther  regulations  of  the  practice  of  (9)  Cro.  Jac.  484. 

these  courts,  sUt.  5  Eliz.  c.  9ft.    8  Eliz.  c.  90.    8  (r)  Vaugh.  413.    Hard.  60. 

Geo.  I.  c.  95, 4  6.    6  Geo.  II.  c.  14.  13  Geo.  111.  c.  («)  Hob.  77.    9  Lev.  94. 

51.  (I)  lVentr.957. 

ji»»».— ^— j»^^.^»^i^.»^-^^^^^^^.^^-^— — ^— ^— ^— ^^—         ^— »»».— »^_^^__^^.»^^.— .^^^— .^^^p— ^^^^^— ^M.^— ^-^.— ^ 

(9)  A  latitat  now  runs  into  Wales.    Dougl.    in  London  to  be  carried  into  Wales,  the  debt, 
213.    Tidd,  8  ed.  149.  though  under  10/.  may  be  sued  for  in  London. 

(10)  See  construction  of  this  act,  Tidd,  8    2  Starkie,  33. 
ed.  index,  tit.  Wales.    If  goods  be  delivered 

(10^  See  Hot.  n.  (10)  at  the  end  of  the  Vol.  B.  m 
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Stance  from  it ;  as  particularly  a  very  large  district  surrounded  by 
the  city  of  Westminster.  The  proceedings  in  this  court  are  the  same 
aa  on  the  equity  side  in  the  courts  of  exchequer  and  chancery  (u) ;  so  that 
it  seems  not  to  be  a  court  of  record ;  and  indeed  it  has  been  holden  that 
those  courts  have  a  concurrent  jurisdiction  with  the  duchy  court,  and  may 
take  cognizance  of  the  same  causes  (v). 

*  VII.  Another  species  of  private  courts,  which  are  of  a  limited  local  [*79] 
jurisdiction,  and  have  at  the  same  time  an  exclusive  cognizance  of 
pleas,  in  matters  both  of  law  and  equity  (to),  are  those  which  appertain  to 
the  counties  palatine  of  Chester,  Lancaster,  and  Durham,  and  the  royal 
franchise  of  Ely  (x).  In  all  these,  as  in  the  principality  of  Wales,  the  king's 
oidinaiy  writs,  issuing  under  the  great  seal  out  of  chancery,  do  not  run  ; 
that  is,  they  are  of  no  force  (11).^'  For  as  originally  all  jura  regalia  were 
granted  to  the  lords  of  these  counties  palatine,  they  had  of  course  the  sole 
administration  of  justice,  by  their  own  judges  appointed  by  themselves  and 
Dot  by  the  crown.  It  would  therefore  be  incongruous  for  the  king  to  send 
his  writ  to  direct  the  judge  of  another's  court  in  what  manner  to  admi-. 
nister  justice  between  the  suitors.  But  when  the  privileges  of  these  coun- 
ties psdatine  and  franchises  were  abridged  by  statute  27  Henry  VIII.  c.  24. 
it  was  also  enacted,  that  all  writs  and  process  should  be  made  in  the  king's 
name,  but  should  be  teste^d  or  witnessed  in  the  name  of  the  owner  of  die 
(ranchise.  Wherefore  all  writs,  whereon  actions  are  founded,  and  which 
have  current  authority  here,  must  be  under  the  seal  of  the  respective  fran- 
chises ;  the  two  former  of  which  are  now  united  to  the  crown,  and  the 
two  latter  under  the  government  of  their  several  bishops.  And  the  judges 
of  assize,  who  sit  therein,  sit  by  virtue  of  a  special  commission  from  the 
owners  of  the  several,  franchises,  and  under  the  seal  thereof;  and  not  by 
the  usual  commission  under  the  great  seal  of  England.  Hither  also  may 
be  referred  the  courts  of  the  cinque  ports^  or  five  most  important  havens, 
as  they  formerly  were  esteemed,  in  the  l^ngdom ;  viz,  Dover,  Sandwich, 
Romney,  Hastings,  and  Hythe  ;  to  which  Winchelsea  and  Rye  have  been 
since  added  ;  which  have  also  similar  franchises  in  many  respects  (y)  with 
the  counties  palatine,  and  particularlyanexclusive  jurisdiction^^(beforethe 
mayor  and  jurats  of  the  ports),  in  wMch  exclusive  jurisdiction  the  king's 
ordinary  writ  does  not  run.  A  writ  of  error  lies  from  the  mayor  and  jurats 
of  each  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court  of 
Shepway ;  and  from  the  court  of  Shepway  to  the  king's  *bench  {z),  [  *80  ] 
So  likewise  a  writ  of  error  lies  from  all  the  other  jurisdictions  to  ' 
the  same  supreme  court  of  judicature  (a),  as  an  ensign  of  superiority  re- 
'served  to  the  crown  at  the  original  creation  of  the  franchises.  And  all 
prerogative  writs  (as  those  of  habeas  corpus,  prohibition,  certiorari  and  maw 

(«)  4  Inst.  906.  is)  Jenk.71.    Duverwle  dea  cotartet,  t.  baakU 

(e)  1  Chan.  Rep.  55.    Toth.  145.    Hard.  171.  roy,    1  Sid.  356. 

(w)  4  Inst.  913. 218.    Finch.  R.  452.  (a)  Bro.  Abr.  t.  errors  74. 101.   Davis.  69.  4  Inst. 

(X)  See  Book  I.  Introd.  ^  4.  38.  214.  218. 

(y)  1  Sid.  166. 

(11)  But  a  latitat  may  be  issued   into  a  As  to  the  direction  and  serrice  of  tbe  process 

eoanty  palatine,  properly  directed.    Tidd.  8  into  these  courts,  see  Tidd's  Prac.  8  ed.  150. 

ed.  149, 150.    And  on  an  original  writ  sued  out  167.  1036.    1  Brod.  &  B.  12.    To  entitle  a 

in  another  county,  a  testatum  capias  may  be  party  to  arrest  in  these  counties,  on  process 

issued  into  a  county  palatine  for  bringing  in  issuing  out  of  the  inferior  courts  at  WeiiBtmin* 

the  defendant.    Tidd,  Prac.  8ed.  125.    And  ster,  by   II  &  12  W.  3.  c.  9.  s.  2.  he  most 

bow  to  take  bail  on  such  capias,  see  3  Moore,  swear  that  the   debt  amounts  to  20/.  or  up* 

76.    Tidd,  8  ed.  252.    But  an  oricinal  capias  wards, 
"".aanot  regularly  tasae  into  it.    1  Moore,  514. 

Vol.  II .  Ul)  See  Hov.  n.  (11)  at  the  end  of  the  Vol.  B.  HI.  (IS)  IbkL  (IS)  B.  m. 
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damns)  may  issue  for  the  same  reason  to  all  these  exempt  jurisdictions  (b) ; 
because  the  privilege,  that  the  king's  writ  runs  not,  must  be  intended  be- 
tween party  and  party,  for  there  can  be  no  such  privilege  against  the 
king  (c). 

VIII.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  admi- 
nistration of  justice  among  the  tinners  therein,  are  also  courts  of  record, 
but  of  the  same  private  and  exclusive  nature.  They  are  held  before  the 
lord  warden  and  his  substitutes,  in  virtue  of  a  privilege  granted  to  the 
workers  in  the  tin  mines  there,  to  sue  and  be  sued  only  in  their  own  courts, 
that  they  may  not  be  drawn  from  their  business,  which  is  highly  profit- 
able to  the  public,  by  attending  their  law-suits  in  other  courts  (d).  The 
privileges  of  the  tinners  are  confirmed  by  a  charter,  33  Edw.  I.  and  fully 
expounded  by  a  private  statute  {e),  50  Edw.  II L  which  has  since  been 
explained  by  a  public  act,  16  Car.  I.  c.  15.  What  relates  to  our  present 
purpose  is  only  this :  that  all  tinners  and  labourers  in  and  about  the  stan- 
naries shall,  during  the  time  of  their  working  therein  bona  fide,  be  privileg- 
ed from  suits  of  other  courts,  and  be  only  impleaded  in  the  stannary  court 
in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  writ  of  error 
lies  from  hence  to  any  court  in  Westminster-hall ;  as  was  agreed  by  all 
the  judges  (/)  in  4  Jac.  I.  But  an  appeal  lies  from  the  steward  of  the 
court  to  the  under-warden ;  and  from  him  to  the  lord-warden ;  and  thence 
to  the  privy  council  of  the  prince  of  Wales,  as  duke  of  Cornwall  {g), 
when  he  hath  had  livery  or  investiture  of  the  same  (A).     And  from  thence 

the  appeal  lies  to  the  king  himself,  in  the  last  resort  (t). 
[  *81  ]  •IX,  The  several  courts  within  the  city  of  London  (j),  and 
other  cities,  boroughs,  and  corporations  throughout  the  kingdom, 
held  by  prescription,  charter,  or  act  of  parliament,  are  also  of  the  same  pri- 
vate and  limited  species.  It  would  exceed  the  design  and  compass  of  our 
present  inquiries,  if  I  were  to  enter  into  a  particular  detail  of  these,  and  to 
examine  the  nature  and  extent  of  their  several  jurisdictions.  It  may  in 
general  be  sufficient  to  say,  that  they  arose  originally  from  the  favour 
of  the  crown  to  those  particular  districts,  wherein  we  find  them  erected, 
upon  the  same  principle  that  hundred-courts,  and  the  like,  were  establish- 
ed ;  for  the  convenience  of  the  inhabitants,  that  they  may  prosecute  their 
suits  and  receive  justice  at  home  :  that,  for  the  most  part,  the  courts  at 
Westminster-hall  have  a  concurrent  jurisdiction  with  these,  or  else  a  su- 
perintendency  over  them  (k),  and  are  bound  by  the  statute  19  Geo.  III. 
c.  79.  (12)  to  give  assistance  to  such  of  them  as  are  courts  of  record,  by 
issuing  writs  of  execution,  where  the  person  or  effects  of  the  defendant  afo 
not  within  the  inferior  jurisdiction :  and  that  the  proceedings  in  these  spe- 
cial courts  ought  to  be  according  to  the  course  of  the  common  law,  unless 
otherwise  ordered  by  parliament;  for  though  the  king  may  erect  new 
courts,  yet  he  cannot  alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in 

(5)  1  Sid.  03.  eourltj  holden  before  Uieir  steward  or  judge ;  trom 

ic)  Cro.  Jac.  543.  which  a  writ  of  error  lies  to  the  amrt  of  kusHnfa^ 

(d)  4  Inst.  233.  l>efore  the  ma vor,  recorder,  and  nheriflTs  ;  and  from 

(e)  See  this  at  length  in  4  Inst.  932.  thence  to  jastices  appointed  by  the  kl»e*s  commls- 
(/)  4  (nst.  331.  sion,  who  used  to  sit  In  the  church  of  St.  Martin 
(r)  Ibid.  S30.  U  grand.  (F.  N.  B.  32).  And  from  the  judgment 
(A)  8  Bulstr.  183.  of  those  justices  a  writ  of  error  lies  immecuately 
<t)  Doderidge,  Hist,  of  Comw.  04.                         to  the  house  of  lords. 

ij)  The  chief  of  those  in  London  are  the  sheriffs*       (k)  Salk.  144. 203. 

a2)  The  57  Geo.  III.  c.  101.  continued  this  actj  and  see  cases  Tidd's  Prmo.  Sth  ed.  401, 2. 
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the  city  of  London,  and  other  trading  and  populous  districts,  which  in  their 
proceedings  so  vary  from  the  course  of  common  law,  that  they  may  de- 
servB  a  more  particular  consideration.  I  mean  the  courts  of  requests,  or 
courts  of  conscience,  for  the  recorery  of  small  debts  (13).  The  first  of 
these  was  established  in  London,  so  early  as  the  reign  of  Henry  the 
Eighth,  by  an  act  of  their  common  council;  which  however  was  certainly 
insufficient  for  that  purpose  and  illegal,  till  confirmed  by  statute  3  Jac.  I. 
c.  15.  which  has  since  been  explained  and  amended  by  statute  14  Geo.  II. 
c.  10.  (14).  The  constitution  is  this :  two  aldermen,  and  four  commoners, 
sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  the 
*vahie  of  forty  shillings ;  which  they  examine  in  a  summary  [  *82  ] 
way,  by  the  oaUi  of  the  parties  or  other  witnesses,  and  make  such 
order  dierein  as  is  consonant  to  equity  and  good  conscience.  The  time 
and  expense  of  obtaining  this  summary  redress  are  very  inconsiderable, 
which  make  it  a  great  benefit  to  trade;  and  thereupon  divers  trading 
towns  and  other  districts  have  obtained  acts  of  parliament,  for  establishing 
in  them  courts  of  conscience  upon  nearly  the  same  plan  as  that  in  the  city 
of  London  (15). 

The  anxious  desire  that  has  been  shewn  to  obtain  these  several  acts, 
proves  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in- 
convenience arising  from  the  disuse  of  the  ancient  county  and  hundred 
courts ;  wherein  causes  of  this  small  value  were  always  formerly  decided, 
with  very  little  trouble  and  expense  to  the  parties.  But  it  is  to  be  feared, 
that  the  general  remedy  which  of  late  hath  been  principally  applied  to  this 
inconvenience  (the  erecting  these  new  jurisdictions)  may  itself  be  attended 
in  time  with  very  ill  consequences  :  as  the  method  of  proceeding  therein 
is  entirely  in  derogation  of  the  common  law  ;  as  their  large  discretionary 
powers  create  a  petty  tyranny  in  a  set  of  standing  commissioners ;  and  as 
the  disuse  of  the  trial  by  jury  may  tend  to  estrange  the  minds  of  the  peo- 
ple from  that  valuable  prerogative  of  Englishmen,  which  has  already  been 
more  than  sufficiently  excluded  in  many  instances.  How  much  rather  is 
it  to  be  wished,  that  the  proceedings  in  the  county  and  hundred  courts 
could  again  be  revived,  without  burdening  the  freeholders  with  too  fre- 
quent and  tedious  attendances ;  and  at  the  same  time  removing  the  delays 
that  have  insensibly  crept  into  their  proceedings,  and  the  power  that  either 
party  have  of  transferring  at  pleasure  their  suits  to  the  corals  at  Westmin- 
ster !  And  we  may  with  satisfaction  observe,  that  this  experiment  has 
been  actually  tried,  and  has  succeeded  in  the  populous  county  of  Middle- 
sex ;  which  might  serve  as  an  example  for  others.  For  by  statute  23  Geo. 
II.  c.  33,  it  is  enacted,  1.  That  a  special  county-court  should  be 
held,  at  least  once  a  month,  in  every  hundred  of  the  county  of  •Mid-  [  *  83  ] 
dlesex,  by  the  county-clerk.  2.  That  twelve  freeholders  of  that 
hundred,  qualified,  to  serve  on  juries,  and  struck  by  the  sheriff,  shall  be 
summoned  to  appear  at  such  court  by  rotation  ;  so  as  none  shall  be  sum- 
moned oflener  than  once  a  year.     3.  That  in  all  causes  not  exceeding  the 

(13)  See  all  the  acts  and  cases  thereon,  re>  debt  does  not  exceed  20«.  shall  be  committed 
lating  to  courts  of  requests,  ably  collected  in  to  prison  for  more  than  twenty  days,  and  if  the 
Tidd's  Prac.  8  ed.  989  to  996.  debt  does  not  exceed  40«.  for  more  than  forty 

(14)  The  act  is  still  further  extended  by  the  days ;  unless  it  be  proved  to  the  satisfaction 
39  &  40  Geo.  III.  c.  104.  See  Tidd's  Prae.  of  the  court,  that  he  has  money  or  goods  which 
8  ed.  989.  he  fraudulently  conceals,  and  in  the  first  case 

(15)  By  the  25  Geo.  III.  c.  45.  and  26  Geo.  the  imprisonment  may  be  extended  to  thirty 
UI  c.  38.  no  debtor  or  defendant,  in  any  court  days,  and  in  the  latter  to  sixty. 

for  the  recovery  of  small  debts,  where  the 
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value  of  forty  shillings,  the  county-clerk  and  twelve  suitors  shall  proceed 
in  a  sunimary  way,  examining  the  parties  and  witnesses  on  oath,  without 
the  formal  process  anciently  used :  and  shall  make  such  order  therein  as 
they  shall  judge  agreeable  to  conscience.  4.  That  no  plaints  shall  be  re- 
moved out  of  this  «ourt,  by  any  process  whatsoever ;  but  the  determination 
herein  shall  be  final.  5.  That  if  any  action  be  brought  in  any  of  the  su- 
perior courts  against  a  person  resident  in  Middlesex,  for  a  debtor  contract, 
upon  the  trial  whereof  the  jury  shall  find  less  than  40s,  damages,  the 
plaintiff  shall  recover  no  costs,  but  shall  pay  the  defendant  double  costs ; 
unless  upon  some  special  circumstances,  to  be  certified  by  the  judge  who 
tried  it.  6.  Lastly,  a  table  of  very  moderate  fees  is  prescribed  and  set 
dovni  in  the  act ;  which  are  not  to  be  exceeded  upon  any  account  what- 
soever. This  is  a  plan  entirely  agreeable  to  the  constitution  and  genius  of 
the  nation :  calculated  to  prevent  a  multitude  of  vexatious  actions  in  the 
superior  courts,  and  at  the  same  time  to  give  honest  creditors  an  opportu- 
nity of  recovering  small  sums ;  which  now  they  are  frequently  deterred 
from  by  the  expense  of  a  suit  at  law :  a  plan  which,  one  would  think, 
wants  only  to  be  generally  known,  in  order  to  its  universal  reception. 

X.  There  is  yet  another  species  of  private  courts,  which  I  must  not 
pass  over  in  silence  :  viz,  the  chancellor's  courts  in  the  two  universities  of 
England  (16).  Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in 
exclusion  of  the  king's  courts,  over  all  civil  actions  and  suits  whatsoever, 
when  a  scholar  or  privileged  person  is  one  of  the  parties  ;  excepting  in 
such  cases  where  the  right  of  freehold  is  concerned.  And  these  by  the 
university  charter  they  are  at  liberty  to  try  and  determine,  either  according 
to  the  common  law  of  the  land,  or  according  to  their  own  local  customs,  at 
their  discretion, ;  which  has  generally  led  them  to  carry  on  their 
[  *84  ]  process  in  a  ^course  much  conformed  to  the  civil  law,  for  reasons 
sufficiently  explained  in  a  former  book  (I), 

These  privileges  were  granted,  that  the  students  might  not  be  distracted 
from  their  studies  by  legal  process  from  distant  courts,  and  other  forensic 
avocations.  And  privileges  of  this  kind  are  of  very  high  antiquity,  being 
generally  enjoyed  by  all  foreign  universities  as  well  as  our  own,  in  conse- 
quence (I  apprehend)  of  a  constitution  of  the  emperor  Frederick,  a.  d. 
1158  (m).     But  as  to  England  in  particular,  the  oldest  charter  that  I  have 

(I)  Book  I.  introd.  ^l.  (m)  Cod.  4,  tit.  13. 

(16)  As  the  object  of  the  privilege  is,  that  claim  of  the  vice-chancellor  on  behalf  of  the 
students  and  others  connected  with  the  uni*  chancellor,  masters,  and  scholars  of  the  uni- 
versities should  not  be  distracted  from  the  versity,  entered  on  the  roll  in  due  form,  set- 
studies  and  duties  to  be  there  performed,  the  ting  out  their  jurisdictions  under  charters  con- 
party  proceeded  against  must  in  general  be  a  fitmed  by  statute,  and  averring  that  the  cause 
resident  member  of  the  university,  and  that  of  action  arose  within  such  jurisdiction.  12 
fact  must  be  expressly  swum,  or  be  collected  East,  12.  And  claim  of  conusance  by  the 
from  the  affidavit.  The  privilege  of  Cam-  university  of  Oxford  was  allowed  in  an  action 
bridge  differs  from  that  of  Oxford :  in  the  for-  of  trespass  in  K.  B.  aeainst  a  proctor,  a  pro- 
mer,  it  only  extends  to  causes  of  action  accru-  proctor,  and  the  marsnal  of  the  university; 
ing  in  the  town  and  its  suburbs ;  but  in  Ox-  though  the  affidavit  of  the  latter,  describing 
fora  it  extends  to  all  personal  causes  arising  him  as  of  a  parish  in  the  suburbs  of  Oxford, 
any  where.  R.  T.  Hardw.  241.  2  Wils.  406.  only  verified  that  he  then  was,  and  had  been 
Bac.  Ab.  Universities.  The  claim  of  conu-  for  the  last  fourteen  years,  a  common  servant 
sance  must  be  made  in  due  form,  and  in  due  of  the  university,  called  marshal  of  the  univer- 
time.  2  Wils.  406.  Claim  of  conusance  of  sity,  and  that  he  was  sued  for  an  act  done  by 
an  action  of  trespass,  brought  in  K.  B.  against  him  in  the  discharge  of  his  duty,  and  in  obe- 
a  resident  member  of  the  universitv  of  Cam-  dienco  to  the  orders  of  the  other  two  defend- 
bridgef  for  a  cause  of  action  verified  by  affida-  ants,  without  stating  that  he  resided  within 
rit  not  to  have  arisen  within  the  town  and  sub-  the  university,  or  was  matriculated.  15  East, 
urbs  of  Cambridge,  was  allowed  upon  the  634. 
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seen,  containing  this  grant  to  tlie  university  of  Oxford,  was  28  Hen.  III. 
A.  D.  1244.  And  the  same  privileges  were  confirmed  and  enlarged  by 
almost  every  succeeding  prince,  down  to  Henry  the  Eighth ;  in  the  four- 
teenth year  of  whose  reign  the  largest  and  most  extensive  charter  of  all 
was  granted.  One  similar  to  which  was  afterwards  granted  to  Cambridge 
in  the  third  year  of  queen  Elizabeth.  But  yet,  notwithstanding  these 
charters,  the  privileges  granted  therein,  of  proceeding  in  a  course  different 
from  the  law  of  the  land,  were  of  so  high  a  nature,  that  they  were  held  to 
be  invalid ;  for  though  the  king  might  erect  new  courts,  yet  he  could  not 
alter  the  course  of  law  by  his  letters  patent.  Therefore  in  the  reign  of 
queen  Elizabeth  an  act  of  parliament  was  obtained  (n),  confirming  all  the 
charters  of  the  two  universities,  and  those  of  14  Hen.  VI 1 1,  and  3  Eliz.  by 
name.  Which  blessed  act^  as  sir  Edward  Coke  entitles  it  (o),  established 
this  high  privilege  without  any  doubt  or  opposition  (p) :  or,  as  sir  Matthew 
Hale  (q)  very  fully  expresses  the  sense  of  the  common  law  and  the  opera- 
tion of  the  act  of  parliament,  *'  although  king  Henry  the  Eighth,  l^  A.R. 
sui,  granted  to  the  university  a  liberal  charter,  to  proceed  according  to  the 
use  of  the  university ;  viz,  by  a  course  much  conformed  to  the  civil  law, 
yet  that  charter  had  not  been  sufficient  to  have  warranted  such  proceed- 
ings without  the  help  of  an  act  of  parliament.  And  therefore  in 
13  Eliz.  *an  act  passed,  whereby  that  charter  was  in  effect  enact-  [  *85  ] 
ed  ;  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
law  procedure,  even  in  matters  that  are  of  themselves  of  common  law  cog- 
nizance, where  either  of  the  parties  is  privileged.'' 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford 
in  the  chancellor's  court ;  the  judge  of  which  is  the  vice-chancellor,  his 
deputy  or  assessor.  From  his  sentence  an  appeal  lies  to  delegates  ap- 
pointed by  the  congregation  ;  from  thence  to  other  delegates  of  the  house 
of  convocation ;  and  if  they  all  three  concur  in  the  same  sentence  it  is  final 
at  least  by  the  statutes  of  the  university  (r),  according  to  the  rule  of  the 
civil  law  (s).  But,  if  there  be  any  discordance  or  variation  in  any  of  the 
three  sentences,  an  appeal  lies  in  the  last  resort  to  judges  delegates  ap- 
pointed by  the  crown  under  the  great  seal  in  chancery. 

I  have  now  gone  through  the  several  species  of  private,  or  special  courts, 
of  the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  pri- 
vate wrongs  ;  and  must,  in  the  close  of  all,  make  one  general  observation 
from  sir  Edward  Coke  {t) :  that  these  particular  jurisdictions,  derogating 
from  the  general  jurisdiction  of  the  courts  of  common  law,  are  ever  strictly 
restrained,  and  cannot  be  extended  farther  than  the  express  letter  of  their 
privileges  will  most  explicitly  warrant  (17). 

(»)  13  Eliz.  c.  20.  (q)  Hist.  C.  L.  33. 

(o)  4  Inst.  2S7.  (r)  7^.  91,  «  19. 

(p)  Jeok.  Cent.  S.  pL  88.  Cent.  3.  pi.  33.  Hard.       («}  Cod.  7.  70. 1. 
9M.    Godbolt.  SOI.  (t)  3  Inst.  543. 

*i        —    II.   I  ■  ■■  I.      I       I  ^1 

(17)  2  Wils.  408.  9. 
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CHAPTER  VIL 
OF  THE  COGNIZANCE  OF  PRIVATE  WRONGS. 

We  are  now  to  proceed  to  the  cognizance  of  private  wrongs ;  that  is^ 
to  consider  in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three 
preceding  chapters,  every  possible  injury  that  can  be  offered  to  a  man's 
person  or  property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  of  private  and  special  jurisdiction,  or 
of  what  wrongs  such  courts  have  cognizance,  was  necessarily  remarked 
as  those  respective  tribunals  were  enumerated ;  and  therefore  need  not  be 
here  again  repeated  ;  which  will  confine  our  present  inquiry  to  the  cogni- 
zance of  civil  injuries  in  the  several  courts  of  public  or  general  jurisdiction. 
And  the  order,  in  which  I  shall  pursue  this  inquiry,  will  be  by  shewing : 
1.  What  actions  may  be  brought,  or  what  injuries  remedied,  in  the  eccle- 
siastical courts.  2.  What  in  the  military.  3.  What  in  the  maritime. 
And,  4.  What  in  the  courts  of  common  law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  beg  leave 
not  so  much  to  consider  what  hath  at  any  time  been  claimed  or  pre- 
tended to  belong  to  their  jurisdiction,  by  the  officers  and  judges  of  those  re- 
spective courts;  but  what  the  conunon  law  allows  and  permits  to  be 
so.  For  these  eccentrical  tribunals  (which  are  principally  guided  by 
the  rules  of  the  imperial  and  canon  laws),  as  they  subsist  and 
[  *87  ]  are  'admitted  in  England,  not  by  any  right  of  their  own  (a),  but 
upon  bare  sufferance  and  toleration  from  the  municipal  laws, 
must  have  recourse  to  the  laws  of  that  country  wherein  they  are  thus 
adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what  causes 
are  permitted,  and  what  forbidden,  to  be  discussed  or  drawn  in  question 
before  them.  It  matters  not  therefore  .what  the  pandects  of  Justinian,  or 
the  decretab  of  Gregory,  have  ordained.  They  are  here  of  no  more  in- 
trinsic authority  than  the  laws  of  Solon  and  Lycurgus  :  curious  perhaps 
for  their  antiquity,  respectable  for  their  equity,  and  frequently  of  admirable 
use  in  illustrating  a  point  of  history.  Nor  is  it  at  all  material  in  what  light 
other  nations  may  consider  this  matter  of  jurisdiction.  Every  nation  must 
and  will  abide  by  its  own  municipal  laws ;  which  various  accidents  con- 
spire to  render  different  in  almost  every  country  in  Europe.  We  permit 
some  kinds  of  suits  to  be  of  ecclesiastical  cognizance,  which  other  nations 
have  referred  entirely  to  the  temporal  courts ;  as  concerning  wills  and  sue-' 
cessions  to  intestates'  chattels  :  and  perhaps  we  may,  in  our  turn,  prohibit 
them  from  interfering  in  some  controversies,  which  on  the  continent  may 
be  looked  upon  as  merely  spiritual.  In  short,  the  common  law  of  England 
is  the  one  uniform  rule  to  determine  the  jurisdiction  *of  our  courts  :  and,  if 
any  tribunals  whatsoever  attempt  to  exceed  the  limits  so  prescribed  them, 
the  king's  courts  of  common  law  may  and  do  prohibit  them  ;  and  in  some 
cases  punish  their  judges  (&). 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.     I 

(a)  Soo  Book  I.  introd.  M.  (i)  Hal.  Hiat.  C.  L.  c.  9. 
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mean  such  as  are  offered  to  private  persons  or  individuals  (1) ;  which  are 
cognizable  by  the  ecclesiastical  court,  not  for  reformation  of  the  offender 
himself  or  party  injuring  {pro  salute  animae^  as  is  the  case  with  immorali- 
ties  in  general,  when  unconnected  with  private  injuries),  but  for  the  sake 
of  the  party  injured^  to  make  him  a  satisfaction  and  redress  for 
*the  damage  which  he  has  sustained.  And  these  I  shall  reduce  [  *88  ] 
under  three  general  heads ;  of  causes  pecuniary^  causes  matrimo' 
nialy  and  causes  testamentary, 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts,  are  such  as 
arise  either  from  the  withholding  ecclesiastical  dues,  or  the  doing  or  neg- 
lecting some  act  relating  to  the  church,  whereby  some  damage  accrues  to 
the  plaintiff;  towards  obtaining  a  satisfaction  for  which  he  is  permitted  to 
institute  a  suit  in  the  spiritual  court. 

The  principle  of  these  is  the  subtraction  or  withholding  of  tithes  from 
the  parson  or  vicar,  whether  the  former  be  a  clergyman  or  a  lay  appropria- 
tor  (c).  But  herein  a  distinction  must  be  taken :  for  the  ecclesiastical 
courts  have  no  jurisdiction  to  try  the  right  of  tithes  unless,  between  spirit- 
ual perscms  {d) ;  but  in  ordinary  cases,  between  spiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is  not  disputed  (e). 
By  the  statute  or  rather  writ  (/)  of  eircumspecte  agatis  (g),  it  is  declared 
that  the  court  christian  shall  not  be  prohibited  from  holding  plea,  **  si  rector 
petal  versus  parochianos  ohlationes  et  deeimas  debitas  et  consuetas  .*"  so  that 
if  any  dispute  arises  whether  such  tithes  be  due  and  accustomed^  this  cannot 
be  determined  in  the  ecclesiastical  court,  but  before  the  king's  courts  of  the 
common  law ;  as  such  question  affects  the  temporal  inheritance,  and  the 
determination  must  bind  the  real  property.  But  where  the  right  does  not 
come  into  question,  but  only  the  f act ^  whether  or  no  the  tithes  allowed  to  be 
due  are  really  subtracted  or  withdrawn,  this  is  a  transient  personal  injury, 
for  wliich  the  remedy  may  properly  be  had  in  the  spiritual  court ;  viz,  the 
recovery  of  the  tithes,  or  their  equivalent.  By  statute  2  &  3  Edw.  VI .  c. 
13.  it  is  enacted,  that  if  any  person  shall  carry  off  his  predial  tithes 
{vi».  of  com,  hay,  or  the  like),  before  the  tenth  part  *is  duly  set  [  *89  ] 
forth,  or  agreement  is  made  with  the  proprietor,  or  shall  willingly 
withdraw  his  tithes  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of 

(c)  Stat.  »  Hen.  VIII.  c.  7.  («)  2  Inst.  864.  489, 400. 

id)  S  Boll.  Abr.  309,  310.    Bro.  Ahr.  e.jurisdic-        (/)  See  Barrington,  1S3.    3  Pnm.  Rec.  336. 
Han,  85.  (^)  13  Edw.  I.  st.  4.  or  rather  9  Edw.  11. 

(1)  See  in  general,  Bac.  Ab.  tit.  Courts  Ec-  which  impute  an  offence,  merely  coisnizable 

clesiasticnl,  D.  &  tit.  Slander;  Com.  Di^.  in  a  spiritual  court,  may  be  punished  in  that 

Prohibition;  where  see  O.  when  the  ecclesi-  court ;  as  calling  a  person  heretic,  adulterer, 

astical  coart  has  jurisdiction  and  when  not.  fornicator,  whore,  &c. ;  but  if  the  words  are 

The  ecclesiastical  court  has  no  jurisdiction  coupled  with  others  for  which  an  action  at  law 

orer  trusts,  and  therefore  where  a  party  sued  would  lie,  as  calling  a  woman  a  whore  and  a 

as  a  trustee,  was  arrested  on  a  writ  de  con-  thief,  the  ecclesiastical  court  has  no  jurisdic- 

tamace  capiendo,  the  coart  of  K.  B.  discharged  tion,  and  a  prohibition  lies.    2  Rol.  Ab.  207.     1 

him  out  of  custody.    1  B.  &  C.  655.  Sid.  404.    3  Mod.  74.    1  Hagg.  Rep.  463.  in 

Suits  for  defamation  may  be  added  to  the  notes.    So  a  suit  cannot  be  instituted  in  the 

three  heads  above  considered :  as  to  these  in  spiritual  court  for  a  written  libel,  because  any 

general,  see  Bum  Ecc.  L.  Defamation  ;  Com.  slander  of  a  person  reduced  into  writing,  and 


Die.  Prohibition,  O.  14 ;  Bac.  Ab.  Slander,  T.    which  can  be  the  sub 


ectof  any  proceeding,  is 


U. ;  Stark,  on  Slander,  32.  474.    Words  im-  actionable  or  indictable.    Comb.  71.    Bac.Ab. 

puting  an  offence,  merely  spiritualt  are  not  in  Courts  Ecclesiastical,  D.    The  power  of  the 

themseWe^  actionable  at  law,  unless  followed  ecclesiastical  court  is  confined  to  the  infliction 

by  special  damage,  and  the  party  slandered  of  penance  pro  salute  animas,  and  awarding 

can  only  institute  a  suit  in  the  spiritual  court;  cost.<i,  and  aoes  not  extend  to  the  awarding 

and  though  the  law  discourages  suits  of  this  damages  to  the  injured  party.    4  Co.  20.    2 

kind,  yet  redress  for  the  insult  and  injury  is  Inst.  492. 
Aotdonied.    2  Phil.  Ec.  Cases,  106.    Warda 
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the  tithes  or  his  deputy  from  viewing  or  carrying  them  away ;  such  offend- 
er shall  pay  double  the  value  of  the  tithes,  with  costs  to  he  recovered  he« 
fore  the  ecclesiastical  judge,  according  to  the  king's  ecclesiastical  laws. 
By  a  former  clause  of  the  same  statute,  the  treble  value  of  the  tithes,  so 
subtracted  or  withheld,  may  he  sued  for  in  the  temporal  courts,  which  is 
equivalent  to  the  double  value  to  be  sued  for  in  the  ecclesiastical.  For  one 
tnay  sue  for  and  recover  in  the  ecclesiastical  courts  the  tithes  themselves, 
or  a  recompense  for  them,  by  the  ancient  law ;  to  which  the  suit  for  the 
double  value  is  superadded  by  the  statute.  But  as  no  suit  lay  in  the  tem- 
poral courts  for  th^  subtraction  of  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there ;  in  order  to  make  the  course  of 
justice  uniform,  by  giving  the  same  reparation  in  one  court  as  in  the 
other  (h)  (2).  However,  it  now  seldom  happens  that  tithes  are  sued  for  at 
all  in  the  spiritual  court ;  for  if  the  defendant  pleads  any  custom,  modus, 
composition,  or  other  matter  whereby  the  right  of  tithing  is  called  in  ques- 
tion, this  takes  it  out  of  the  jurisdiction  of  the  ecclesiastical  judges  :  for 
the  law  will  not  suffer  the  existence  of  such  a  right  to  be  decided  by  the 
sentence  of  any  single,  much  less  an  ecclesiastical,  judge  ;  without  the 
verdict  of  a  jury.  But  a  more  summary  method  than  either  of  recovering 
small  tithes  under  the  value  of  40s.  is  given  by  statute  7  <fe  8  W.  III.  c. 
6.  by  complaint  to  two  justices  of  the  peace  ;  and,  by  another  statute  of 
the  same  year,  c.  34.  the  same  remedy  is  extended  to  all  tithes  withheld 
by  quakers  under  the  value  of  ten  pounds  (3). 

Another  pecuniary  injury,  cognizable  in  the  spiritual  courts,  is  the  non- 
payment of  other  ecclesiastical  dues  to  the  clergy  ;  as  pensions,  mortuaries, 
compositions,  offerings,  and  whatsoever  falls  under  the  denomination  of  sur- 
plice-fees, for  marriages  or  other  ministerial  offices  of  the  church : 
[  *90  ]  all  which  injuries  are  redressed  by  a  decree  for  their  actual  •pay- 
ment. Besides  which,  all  offerings,  oblations,  and  obventions  not 
exceeding  the  value  of  40^.  may  be  recovered  in  a  summary  way  before 
two  justices  of  the  peace  (i).  But  care  must  be  taken  that  these  are  real 
and  not  imaginary  dues ;  for,  if  they  be  contrary  to  the  common  law,  a 
prohibition  wUl  issue  out  of  the  temporal  courts  to  stop  all  stiits  concerning 
them.  As  where  a  fee  was  demanded  by  the  minister  of  the  parish  for  the 
baptism  of  a  child,  which  was  administered  in  another  place  (k) ;  this, 
however  authorized  by  the  canon,  is  contrary  to  common  right :  for  of 
common  right,  no  fee  is  due  to  the  minister  even  for  performing  such 
branches  of  his  duty,  and  it  can  only  be  supported  by  a  special  custom 
{I) ;  but  no  custom  can  support  the  demand  of  a  fee  without  performing 
them  at  all. 

{h)  S  Inst.  950.  (k)  Salk.  333. 

(t)  Stat.  7  &  8  W.  m.  c.  8.  (t)  /Mi.  334.    Lcyrd  Raym.  450. 1558.    Flg«.  Sft. 

(2^  This  statute  enacts,  that  erery  person  pastnre,  and  that  it  was  never  known  to  pay 

shall  justly  divide,  set  out,  yield,  and  pay  all  m  predial  lithe,  was  not  sufficient  (o  deteat 

manner  of  predial  tithes  in  such  manner  as  the  action.    The  same  action  might  also  be 

they  have  been  of  right  yielded  and  paid  with-  supported  to  recover  tithes  of  lands  enclosed 

in  forty  yean,  or  of  right  or  custom  ought  to  out  of  wastes,  which  never  paid  tithes*  before. 

have  been  paid,  before  the  making  of  that  act,  Mitchell  t.  Walker,  5  T.  R.  260. 
under  the  forfeiture  of  treble  value  of  the        (3)  The  53  Oeo.  III.  o.  127.  extends  the  iu- 

tithes  so  carried  away. — And  in  an  action  upon  risdiction  of  the  two  justices  to  tilhes,  obla- 

this  statute,  in  which  the  declaration  stated  tions,  aiM  compositions,  of  the  value  of  10/. ; 

that  the  tithes  were  within  forty  years  before  and  in  respect  of  tilhes  and  church-rates,  due 

the  statute  yielded  and  payable,  and  yielded  from  quakers,  to  50/.,  see  statute  and  proceed- 

and  paid,  it  was  held  that  evidence  that  the  ings,  Bum  J.  Tithes.    The  54  Oeo.  III.  c.  6a. 

land  had  been  as  far  as  any  witness  knew  in  extends  the  same  provisions  to  Ireland. 
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For  fees  also,  settled  and  acknowledged  to  be  due  to  the  officers  of  the 
ecclesiastical  courts,  a  suit  will  lie  therein  :  but  not  if  the  right  of  the  fees 
is  at  all  disputable  ;  for  then  it  must  be  decided  by  the  common  law  {m). 
It  is  also  said,  that  if  a  curate  be  licensed,  and  his  salary  appointed  by  the 
bishop,  and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclesiastical 
court  (n) ;  but,  if  he  be  not  licensed,  or  hath  no  such  salary  appointed,  or 
hath  made  a  special  agreement  with  the  rector,  he  must  sue  for  a  satisfac- 
tion at  commom  law  (o) ;  either  by  proving  such  special  agreement,  or  else 
by  leaving  it  to  a  jury  to  give  damages  upon  a  quantum  meruit ^  that  is,  in 
consideration  of  what  he  reasonably  deserved  in  proportion  to  the  service 
performed  (4). 

Under  this  head  of  pecuniary  injuries  may  also  be  reduced  the  several 
matters  of  spoliation,  dilapidations,  and  neglect  of  repairing  the  church 
and  things  hereunto  belonging  ;'for  which  a  satisfaction  may  be  sued 
for  in  the  ecclesiastical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  an- 
other, in  taking  the  fruits  of  his  benefice  without  any  •right  there-  [  *91  ] 
unto,  but  under  a  pretended  title.  It  is  remedied  by  a  decree  to 
account  for  the  profits  so  taken.  This  injury,  when  the  jus  patronatus  or 
right  of  advowson  doth  not  come  in  debate,  is  cognizable  in  the  spiritual 
court :  as  if  a  patron  first  presents  A  to  a  benefice,  who  is  instituted  and 
inducted  thereto  ;  and  then,  upon  pretence  of  a  vacancy,  ike  same  patron 
presents  B  to  the  same  living,  and  he  also  obtains  institution  and  induction. 
Now,  if  the  fact  of  the  vacancy  be  disputed,  then  that  clerk  who  is  kept 
out  of  the  profits  of  the  living,  whichever  it  be,  may  sue  the  other  in  the 
spiritual  court  for  spoliation,  or  taking  the  profits  of  his  benefice.  And  it 
shall  there  be  tried,  whether  the  living  were,  or  were  not  vacant :  upon 
which  the  validity  of  the  second  clerk's  pretensions  must  depend  ( p). .  But 
if  the  right  of  patronage  comes  at  all  into  dispute,  as  if  one  patron  pre- 
sented A,  and  another  patron  presented  B,  there  the  ecclesiastical  court 
hath  no  cognizance,  provided  the  tithes  sued  for  amount  to  a  fourth  part  of 
the  value  of  the  living,  but  may  be  prohibited  at  the  instance  of  the  patron 
by  the  king's  writ  of  indicavit  (q).  So  also  if  a  clerk,  without  any  colour 
of  title,  ejects  another  from  his  parsonage,  this  injury  must  be  redressed  in 
the  temporal  courts  :  for  it  depends  upon  no  question  determinable  by  the 
spiritual  law  (as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  va- 
cancy), but  is  merely  a  ci%dl  injury. 

For  dilapidations,  which  are  a  kind  of  ecclesiastical  waste,  either  volun- 
tary, by  pulling  down ;  or  permissive,  by  suflering  the  chancel,  parsonage- 
house,  and  other  buildings  thereunto  belonging,  to  decay  ;  an  action  also 
lies,  either  in  the  spiritual  court  by  the  canon  law,  or  in  the  courts  of  com- 
mon law  (r),  and  it  may  be  brought  by  the  successor  against  the  prede- 
cessor, if  living,  or,  if  dead,  then  against  his  executors.  It  is  also  said  to 
be  good  cause  of  deprivation,  if  the  bishop,  parson,  vicar,  or  other  eccle- 
siastical person,  dilapidates  the  buildings,  or  cuts  down    timber  grow- 

(«)  1  Ventr.  105.  (g)  Ciraunspecte  agatis  ;  13  Edw.  I.  st.  4.  Artie. 

(m  1  Bam.  eccl.law,  4S8.  Vleri.   0  Edw.  II.  c.  S.    F.  N.  B.  45. 

(•)  ]  Freem.  70.  (r)  Cart.  294.    S  Lev.  S68. 
(p)  F.  N.  B.  36. 

(4)  That  sach  an  action  is  sustainablef  see  c.  99.  under  the  control  of  the  bishop,  and  any 

Cowp.  R.  437 ;  Dongl.  14 ;  Burn  Ecc.  L.  Cu-  a^eeroent  contrary  to  the  act  is  void,  and  the 

nie.    The  amoant  of  the  salary  of  a  curate  of  bishop  may  enforce  payment  of  arrears  of  fixed 

a  ooa-resident  clergyman  is,  by  57  Geo.  HI.  salary. 

Vol.  II.  12 
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[  *92  ]  mg  on  the  patrimony  of  *the  church,  unless  for  necessary  re- 
pairs (r) :  and  that  a  writ  of  prohibition  will  also  lie  against  him 
in  the  courts  of  common  law  (s).  By  statute  13  Eliz.  c.  10.  if  any  spiri- 
tual person  makes  over  or  alienates  his  goods  with  intent  to  defeat  his  suc- 
cessors of  their  remedy  for  dilapidations,  the  successor  shall  have  such 
remedy  against  the  alienee,  in  the  ecclesiastical  court,  as  if  he  were  the 
executor  of  his  predecessor.  And  by  statute  14  Eliz.  c.  11.  all  money 
recovered  for  dilapidations,  shall  within  two  years  be  employed  upon  the 
buildings,  in  respect  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  church-yard,  and  the 
like,  the  spiritusd  court  has  undoubted  cognizance  thereof  {t) ;  and  a  suit 
may  be  brought  therein  for  non-payment  of  a  rate  made  by  the  church- 
wardens for  that  purpose  (5).  And  these  are  the  principal  pecuniary  in- 
juries, which  are  cognizablei  or  for  which  smts  may  be  instituted,  in  eccle- 
siastical courts. 

2.  Matrimonial^  causes,  or  injuries  respecting  the  rights  of  marriage, 
are  another,  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical 
jurisdiction.  Though,  if  we  consider  marriages  in  the  right  of  mere  civil 
contracts,  they  do  not  seem  to  be  properly  of  spiritual  cognizance  {u). 
But  the  Romanists  having  very  early  converted  this  contract  into  a  holy 
sacramental  ordinance,  the  church  of  course  took  it  under  her  protection, 
upon  the  division  of  the  two  jurisdictions.  And,  in  the  hands  of  such  able 
politicians,  it  soon  became  an  engine  of  great  importance  to  the  papal 
scheme  of  an  universal  monarchy  over  Christendom.  The  numberless 
canonical  impediments  that  were  invented,  and  occasionally  dispensed 
with,  by  the  holy  see,  not  only  enriched  the  coffers  of  the  church,  but  gave 
it  a  vast  ascendant  over  princes  of  all  >denominations  ;  whose  marriages 
were  sanctified  or  reprobated,  their  issue  legitimated,  or  bastardized,  and 
the  succession  to  their  thrones  established  or  rendered  precarious, 
[  *93  ]  according  *to  the  humour  or  interest  of  the  reigning  pontifi*:  be- 
sides a  thousand  nice  and  difficult  scruples,  with  which  the  clergy 
of  those  ages  puzzled  the  understandings  and  loaded  the  consciences  of 
the  inferior  orders  of  the  laity ;  and  which  could  only  be  unravelled  and 
removed  by  these  their  spiritual  guides.  Yet,  abstracted  from  this  uni- 
versal influence,  which  aflbrds  so  good  a  reason  for  their  conduct,  one 
might  otherwise  be  led  to  wonder,  that  the  same  authority,  which  enjoined 
the  strictest  celibacy  to  the  priesthood,  should  think  them  the  proper  judges 
in  causes  between  man  and  wife.  These  causes  indeed,  partly  from  the 
nature  of  the  injuries  complained  of,  and  partly  from  the  clerical  method  of 
treating  them  (v),  soon  became  too  gross  for  the  modesty  of  a  lay  tribunal. 
And  causes  matrimonial  are  now  so  peculiarly  ecclesiastical,  that  the 
temporal  courts  will  never  interfere  in  controversies  of  this  kind,  unless  in 
some  particular  cases.  As  if  the  spiritual,  court  do  proceed  to  call  a  mar- 
riage in  question  after  the  death  of  either  of  the  parties ;  this  the  courts  of 
common  law  will  prohibit,  because  it  tends  to  bastardize  and  disinherit  the 

(r)  1  Roll.  Rep.  86.    11  Rep.  08.    Godb  950.            (v)  Some  of  the  impurast  books*  that  are  extant 

(«)  3  Buistr.  158.    1  Roll.  Rep.  335.  in  any  language,  are  those  written  by  the  popish 

(0  Circumspecte  agatis.    5  Rep.  66.  clergy  on  the  subjects  of  matrimony  and  divorce, 
(u)  Warb.  alliance,  173. 

(5)  The  53  Geo.  HI.  c.  127.  gives  a  sum-    be   litigated  in  the  ecclesiastical  court,  the 
roarv  remedy  by  two  justices  for  non-payment    justices  are  not  to  proceed.    5  M.  &  S.  248. 
of  church-rates  not  exceeding  10/.    It  the  rate 
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issue ;  who  cannot  so  well  defend  the  marriage,  as  the  parties  themselves, 
when  both  of  them  living  might  have  done  (v)  (6). 

Of  matrimonial  causes,  one  of  the  first  and  principal  is,  I.  Causa  jacti' 
tationis  matrimonii ;  when  one  of  the  parties  boasts  (7)  or  gives  out  that 
he  or  she  is  married  to  the  other,  whereby  a  common  reputation  of  their 
matrimony  may  ensue.  On  this  ground  the  party  injured  may  libel  the 
other  it)  the  spiritual  court ;  and,  unless  the  defendant  undertakes  and 
lu likes  out  a  proof  of  the  actual  marriage,  he  or  she  is  enjoined  perpetual 
silence  upon  that  head ;  which  is  the  only  remedy  the  ecclesiastical  courts 
can  give  for  this  injury.  2.  Another  species  of  matrimonial  causes  was, 
when  a  party  contracted  to  another  brought  a  suit  in  the  ecclesiastical 
court  to  compel  a  celebration  of  the  marriage  in  pursuance  of  such  con* 
tract ;  but  this  branch  of  causes  is  now  cut  off  entirely  by  the  act 
for  preventing  clandestine  marriages,  26  Geo.  II.  *c.  33.  which  [  *94  ] 
enacts,  that  for  the  future  no  suit  shall  be  had  in  any  ecclesias- 
tical court,  to  compel  a  celebration  of  marriage  myact^  ecclesiae,  for  or  be* 
cause  of  any  contract  of  matrimony  whatsoever  (8).  3.  The  suit  for  res" 
titution  of  conjugal  rights  is  also  another  species  of  matrimonial  causes : 
which  is  brought  whenever  either  the  husband  or  wife  is  guilty  of  the 
injury  of  subtraction,  or  lives  separate  from  the  other  without  any  suffi- 
cient reason ;  in  which  case  the  ecclesiastical  jurisdiction  will  compel  them 
to  come  together  again,  if  either  party  be  weak  enough  to  desire  it,  con- 
trary to  the  inclination  of  the  other.  4.  Divorces  also,  of  which,  and  their 
several  distinctions,  we  treated  at  large  in  a  former  book  (to),  are  causes 
thoroughly  matrimonial,  and  cognizable  by  the  ecclesiastical  judge.  If  it 
becomes  improper,  through  some  supervenient  cause  arising  ex  post  facto^ 
that  the  parties  should  live  together  any  longer ;  as  through  intolerable 
cruelty  (9),  adultery,  a  perpetual  disease,  and  the  like  (10) ;  this  unfitness 
or  inability  for  the  marriage  state  may  be  looked  upon  as  an  injury  to  the 
suffering  party ;  and  for  this  the  ecclesiastical  law  administers  the  remedy 
of  separation,  or  a  divorce  a  mensa  et  thoro.     But  if  the  cause  existed  pre- 

(V)  iDst  614.  (w)  Book  I.  ch.  15. 

(6)  In  New- York  the  court  of  Chancery  cause,  when  it  haa  become  improper  or  impos* 
has  oo^izance  of  the  subject  of  marriage,  but  aible  for  the  parties  to  lire  togetner,  and  that 
oa/jf  so  far  as  to  divorce  entirely  for  adultery,  intolerable  ill  temper  was  there  considered  to 
or  to  separate  a  menj|a  et  thoro  for  the  crudti/  be  a  sufficient  cause  ;  a  position  which,  it 
of  the  husband,  or  to  declare  the  marriage  void  waa  submitted  by  the  Editor,  was  not  tenable. 
for  either  of  the  following  causes  existing  at  Upon  this  interesting  subject  the  reader  is 
c&rciiw^  lA«f?uirria;e,viz.  I.  Thatoneof  the  referred  to  the  eloquent  decisions  of  sir 
parties  had  not  attained  the  age  of  consent:  2.  William  Scott,  from  which  it  will  appear, 
that  one  of  the  parties  was  then  married  to  that  a  husband  or  a  wife  may  sustain  a  suit 
another :  3.  or  was  an  idiot  or  lunatic :  4.  or  for  a  divorce  on  the  ground  of  cruelty,  even  in 
gaveconsentthroufh  force  or  fraud:  5.  or  was  a  single  instance,  when  it  really  endangers 
physically  incapable  of  entering  into  the  mar-  life,  limb,  or  health ;  and  that  even  words 
riaige  state.    (2  R.  S.  142, 146).  menacing  such  danger  are  sufficient  ground : 

(7)  But  the  boaaling  must  be  malicious.  For  but  that  mero  insult,  irritation,  coldness,  un- 
where  Lord  Hawke  had  permitted  the'  party  kindness,  ill  temper,  or  even  desertion,  is  not 
toaKsome  heraelftobe  iJady  Hawke  in  his  alone  a  sufficient  ground  for  a  divorce.  Evans 
presence,  and  had  introduced  and  acknow-  ▼.  Evans,  1  Ha^.  Rep.  36.  364.  409.  458.    2 


ledged  her  to  be  clothed  with  that  character,  id.  154.  158.    2  Phil.  Ec.  C.  132. 

the  court  dismissed  the  suit.    Lord  Hawke  v.  (10)  It  has  been  determined  by  the  court  of 

CofT»,  2  Dr.  Hagg.  220.  delegates,  that  the  public  infamy  of  the  bus- 

(8)  And  aee  4  Geo.  IV.  c.  76.  a.  27.  ante,  1  band,  arising  from  a  judicial  conviction  of  an 
book,  433.  note  1.  attempt  to  commit  an  unnatural  crime,  is  a 

(9)  We  have  seen  in  the  first  book,  page  sufficient  cause  for  the  ecclesiastical  courts  to 
440, 1.  that  it  is  stated,  that  a  divorce  a  mensa  decree  a  separation  a  mensa  et  thoro.  Feb. 
et  thoro,  when  marriage  is  just  and  lawful  ab  1794. 

initio,  is  only  allowed^  for  some  superrenient 
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vious  to  the  marriage,  and  was  such  a  one  as  rendered  the  marriage  un- 
lawful ab  initio,  as  consanguinity,  corporal  imbecility,  or  the  like ;  in  this 
case  the  law  looks  upon  the  marriage  to  have  been  always  null  and  void, 
being  contracted  infraudem  legis,  and  decrees  not  only  a  separation  from 
bed  and  board,  but  a  vinculo  matrimonii  itself.  5.  The  last  species  of  ma- 
trimonial causes  is  a  consequence  drawn  from  one  of  tlie  species  of  divorce, 
that  a  tnensa  et  thoro ;  which  is  the  suit  for  alimony j  a  term  which  signifies 
maintenance :  which  suit  the  wife,  in  case  of  separation,  may  have  against 
her  husband,  if  he  neglects  or  refuses  to  make  her  an  allowance  suitable 
to  their  station  in  life.  This  is  an  injury  to  the  wife,  and  the  court  chris-  ( 
tian  will  redress  it  by  assigning  her  a  competent  maintenance,  and  compel- 
ling the  husband  by  ecclesiastical  censures  to  pay  it.     But  no  alimony  will 

be  assigned  in  case  of  a  divorce  for  adultery  on  her  part ;  for  as  that 
[  *95  ]    amounts  to  a  forfeiture  of  her  *dower  after  his  death,  it  is  also  a 

sufficient  reason  why  she  should  not  be  partaker  of  his  estate 
when  living. 

3.  Testamentary  causes  (11)  are  the  only  remaining  species  belonging 
to  the  ecclesiastical  jurisdiction  (12) ;  which,  as  they  are  certainly  of  a 

(11)  In  New-Yoik  matters  relating  to  the  of  personal  property,  until  the  probate  thereof 
estates  of  deceased  persons  are  decided  by  the  has  been  sealed  by  the  ecclesiastical  court, 
surrogate.    See  2  R.  S.  56,  &e.  3  T.  R.  127. 

(12)  Com.  Di^.  Prohibition,  G.  16.  Al-  Although  a  court  of  equity  cannot  set  asido 
though  the  ecclesuistical  courts  have  by  length  a  will  of  personal  estate,  the  probate  of  which 
of  time  acquired  the  original  jurisdiction  in  has  been  obtained  from  the  spiritual  court ; 
rebtm  tegtatneniariis,  courts  of  equity  have  ne-  vet  the  court  will  interfere  when  a  probate  has 
vertheless  obtained  a  concurrent  jurisdiction  been  granted,  by  the  fraud  of  the  person  ob- 
with  them  in  determinations  upon  personal  be-  taining  it ;  and  either  convert  the  wrong-doer 

auests,  as  relief  in  those  cases  is  generally  into  a  truatett  in  respect  of  such  probate,  <»* 
ependent  upon  a  discoveiy  and  an  account  of  oblige  him  u»  consent  to  a  repeal  or  re voca* 
assets.  And  an  executor  being  considered  a  tion  of  it  in  the  court  from  which  it  was  grant- 
trustee  for  the  several  legatees  named  in  the  ed.  1  Ves.  119.  284.  287.  A  court  of  equity 
testament,  the  execution  of  trusts  is  never  re-  will  also  interfere  and  prevent  a  person  from 
fused  by  courts  of  equity.  1  P.  Will.  544.  taking  an  undue  advantage  by  contesting  the 
575.  These  courts,  indeed,  in  some  other  in-  validity  of  a  probate,  when  such  person  has 
stances  which  frequently  occur  upon  the  pre-  acted  under  i<,  and  admitted  facta  material  to  its 
sent  subject,  exercise  a  jurisdiction  in  exclu-  validity.     1  Atk.  628. 

sion  of  tne  ecclesiastical,  inasmuch  as  the  re-  The  jurisdiction  of  the  ecclesiastical  courts 
lief  given  b^  the  former,  is  more  efficient  than  is  confined  to  testaments  merely,  or,  in  other 
that  administered  by  the  latter.  One  of  these  words,  to  dispositions  of  personalty ;  if,  there- 
cases  happens,  when  a  husband  endeavours  to  fore,  real  estate  be  the  subject  of  a  devise  to 
obtain  payment  of  his  wife's  legacy,  equity  will  be  sold  for  payment  of  debts,  or  portions,  these 
.oblige  him  to  make  a  proper  settlement  upon  courts  cannot  hold  plea  in  relation  to  such  be- 
her,  before  a  decree  will  be  made  for  payment  quests,  but  the  proper  forum  is  a  court  of 
of  the  money  to  him ;  but  this  the  ecclesiasti-  equity.  Dyer,  151.  b.  Palm.  120.  S.  P.  But 
cal  court  cannot  do,  therefore  if  the  baron  libel  the  ecclesiastical  courts*  jurisdiction  may  ex- 
in  that  court  for  his  wife's  legacy,  the  court  of  tend  to  affect  interests  arising  out  of  real  pro- 
chancery  will  grant  an  injunction  to  stay  pro-  perty,  when  those  interests  are  less  than  tree- 
ceedings  in  it,  he  not  having  made  any  set-  bold ;  as  in  devises  of  terms  for  years,  or  of 
dement  or  provision  for  her.  1  Dick.  Rep.  373.  rents  payable  out  of  them,  for  such  disposi- 
Also  1  Atk.  491.  516.  2  Atk.  420.  Pre.  Ch.  tions  relate  to  chattels  real  only.  2  Eeb.  S, 
548.  8.  P.  Another  of  those  instances  occurs,  Cro.  J.  279.  Buls.  153.  If  a  legatee  alter  the 
when  legacies  are  given  to  infants ;  for  equity  nature  of  his  demand,  and  change  it  into  a 
will  protect  their  interests,  and  give  proper  di-  debt  or  duty,  as  by  accepting  a  bond  from  the 
rections  for  securing  and  improving  the  fund  executor  for  payment  of  the  legacy,  it  seems 
for  their  beAefit,  which  could  not  be  effected  that  the  effect  of  the  transaction  will  be,  either 
in  the  ecclesiastical  court.  1  Vem.  26.  It  to  deprive  the  ecclesiastical  court  of  its  juris- 
has  been  already  observed,  that  the  probate  of  diction,  or  to  give  an  option  to  the  person  en- 
wills  belongs  exclusively  to  the  ecclesiastical  titled,  to  sue  in  that  or  in  a  temporal  court,  at 
court,  except  in  the  instance  above  adduced ;  his  discretion.  2  Rol.  R.  160.  Yelv.  30.  8 
whence  it  follows,  that  if  a  probate  has  been  Mod.  327. 

granted  of  a  will  obtained  by  fraud,  the  eccle-  Cases  have  ocdurred  in  which  courts  of  com" 

siastical  court  alone  can  revokd  it,  2  Vem.  8.  mon  law  have  assumed  jurisdiction  of  testa- 

1  P.  Wms.  388 ;  and  a  person  cannot  be  con-  mentary  matters,  and  permitted  actions  to  be 

vicled  of  forging  a  will  of  a  deceased  person  instituted  for  the  recovery  of  legacies,  upon 
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mere  temporal  nature  (x),  may  seem  at  first  view  a  little  oddly  ranked 
among  matters  of  a  spiritual  cognizance.  And  indeed  (as  was  in  some 
degree  observed  in  a  former  book)  (y)  they  were  originally  cognizable  .in 
the  king's  courts  of  conunon  law,  vie,  the  county  courts  {z) ;  and  after- 
wards transferred  to  the  jurisdiction  of  the  church,  by  the  favour  of  the 
crown,  as  a  natural  consequence  of  granting  to  the  bishops  the  adminis- 
tration of  intestates'  effects. 

This  spiritual  jurisdiction  of  testamentary  causes  is  a  peculiar  constitu- 
tion of  this  island ;  for  in  almost  all  other  (even  in  popish)  countj^ies  all 
matiers  testamentary  are  under  the  jurisdiction  of  the  civil  magistrate. 
And  that  this  privilege  is  enjoyed  by  the  clergy  in  England,  not  as  a  mat* 
ter  of  ecclesiastical  right,  but  by  the  special  favour  and  indulgence  of  the 
mimicipal  law,  and  as  it  should  seem  by  some  public  act  of  the  great 
council,  is  freely  acknowledged  by  Lindewode,  the  ablest  canonist  of  the 
fifteenth  century.  Testamentary  causes,  he  observes,  belong  to  the  ec- 
clesiastical courts  "  de  cansuetudine  Angliae,  et  svper  consensu  regio  et  suo- 
rum  procerum  in  talibus  ab  antiquo  concesso  (a).'*  The  same  was,  about  a 
century  before,  very  openly  professed  in  a  canon  of  archbishop  Stratford, 
f>iz.  that  the  administration  of  intestates'  goods  was  *'  ab  olim**  granted  to 
the  ordinary,  "  consensu  regio  et  magnatum  regni  Angliae  (&)."  The  consti- 
tutions of  cardinal  Othobon  also  testify,  that  this  provision  '*  olim  apraelatis 
cum  approbatione  regis  et  baronum  dicitur  emanasse  (c)."  And  archbishop 
Parker  ((f),  in  queen  .Elizabeth's  time,  affirms  in  e2q)ress  words,  that  origi- 
nally in  matters  testamentary  *'  non  ullam  habebant  cpiscopi  authoritatcm^ 
praeter  earn  quam  a  rege  acceptam  referebant.  Jus  testamenta  pro- 
bandi  non  ^habebant :  administrationis  poiestatem  euique  delegare  [  *96  ] 
non  poterant." 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of  testaments  and 
intestacies  began  in  England,  is  not  ascertained  by  any  ancient  writer : 
and  Lindewode  (e)  very  fairly  confesses,  "  cujus  regis  temporibus  hoc  ordi^ 
natum  sit,  non  reperio.^^  We  find  it  indeed  frequently  asserted  in  our  com- 
mon law  books,  that  it  is  but  of  late  years  that  the  church  hath  had  the 
probate  of  wills  (/).  But  this  must  only  be  understood  to  mean  that  it 
hath  not  always  had  this  prerogative  :  for  certainly  it  is  of  very  high  anti- 


(«)  Warbnit.  alliance,  173. 

(sr)  Book  II.  ch.  39. 

(«)  Hickea*s  Disser.  Epistolar.p.  8.  S8. 

<•)  ProvimcioL  I  3,  t.  I3,/o/.  176. 


(e)  cap.  23. 
id)  See  9  Rep.  38. 
(e)  fol.  263. 

(/)  Fitz.  Abr.  tit.  testament, pL  4.    8  Roll.  Abr. 
217.    9  Rep.  37.    Vauyh.  207. 


pioof  of  an  express  agsumpnt  or  undertaking  have  the  power,  and  are  in  the  constant  habit, 

Lt  the  executor  to  pay  them.     Sid.  45.    11  of  doing.  '5  Term  Rep.  K,  B.  COO.    7  T.  R. 

Mod.  91.    Venlr.  120.    2  Lev.  3.  Cowp.  284.  667.    2  P.  Wm.  641.    Peake's  C.  N.  P.  73. 

But  it  seems  to  lie  the  opinion  of  modem  There  is  one  case  in  the  books,  where  the  de* 

jodgm,  that  this  jurisdiction  extends  to  cases  claration  states,  that  in  consideration  of  a  for* 

of  tpedfic  legacies  only ;  for  when  the  execu*  bcarance  by  the  plaintiff  to  sue,  the  executor 

tor  assents  to  those  bequests,  the  legal  inte-  promised  to  pay  the  lenicy,  and  the  court  held, 

rests  Test  in  the  legatees,  which  enable  them  that  the  action  might  be  maintained ;  but  the 

to  enforce  their  rights  at  law.  ^  3  East  R.  120.  circumstance  of  that  action  being  brought  on 

It  seems  to  be  the  better  opinion,  that  when  a  promise,   in   consideration  of  forbearance, 

the  legacy  is  not  specific,  but  merely  a  gift  shews  that  it  was   understood  that  the  bare 

out  of  thegerural  assets,  and  particularly  when  possession  of  assets  was  not  alone  sufficient^ 

a  married  wnnan  is  the  legatee,  that  n  court  5  T.  R.  693.    2  Lev.  3.     But  it  has  been  sug- 

of  c(»nmoQ  law  will  not  entertain  jurisdiction  gested,  (hat  it  should  seem  that  upon  an  ex* 

to  compel  payment  of  such  a  legacy,  upon  the  press  promise  and  admission  of  assets,  an  ex- 

groaod  that  a  ooort  of  common  law  is,  from  its  ecutor  may  be  sued.    2  Saund.  by  Patteson, 

rales,  incompetent  to  administer  that  complete  137.  note  a. 
justiee  to  the  parties  which  courts  of  equity 
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quity.  Lindewode,  we  have  seen,  declares  that  it  was  "  ab  atUiquo ;' 
Stratford,  in  the  reign  of  king  Edward  III.,  mentions  it  as  "  ab  olim  ardtna- 
tuyi ;"  and  cardinal  Othobon,  in  the  52  Hen.  ill.,  speaks  of  it  as  an  an- 
cient tradition.  Bracton  holds  it  for  clear  law  in  the  same  reign  of  Henry 
UI.,  that  matters  testamentary  belonged  to  the  spiritual  court  (g).  And, 
yet  earlier,  the  disposition  of  intestates'  goods  ^^per  visum  ecclesiae^^  was 
one  of  the  articles  confirmed  to  the  prelates  by  king  John's  magna  carta  (A). 
Matthew  Paris  also  informs  us,  that  king  Richard  I.  ordained  in  Normandy 
"  quod  dislributio  rerum  quae  in  testamento  relinquuntur  autoritate  ecelesiae 
fiet,**  And  even  this  ordinance,  of  king  Richard,  was  only  an  introduction 
of  the  same  law  into  his  ducal  dominions,  which  before  prevailed  in  this 
kingdom  ;  for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  express,  that 
"  si  quis  aliquid  dixerit  contra  testamentum,  placitum  illttd  in  curia  christiani' 
talis  audiri  debet  et  terminari  (t)."  And  the  Scots  book,  called  regiam  ma* 
jestatem,  agrees  verbatim  with  Glanvil  in  this  point  (A). 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious 
[  *97  ]  of  this  branch  of  power ;  but  their  attempts  to  assume  *it  on  the 
continent  were  effectually  curbed  by  the  edict  of  the  emperor  Jus* 
tin  (Z),  which  restrained  the  insinuation  or  probate  pf  testaments  (as  for- 
merly) to  the  office  of  the  magister  census :  for  which  the  emperor  subjoins 
this  reason  ;  "  absurdum  et  enim  clericis  est,  immo  etiam  opprobriosum,  si  pe* 
ritos  se  velint  ostendere  disceptationum  esse  forensium,*^  But  afterwards  by 
the  canon  law  (m)  it  was  allowed  that  the  bishop  might  compel  by  ecclesias- 
tical censures  the  performance  of  a  bequest  to  pious  uses.  And  therefore, 
as  that  was  considered  as  a  cause  quae  secundum  canones  et  episcopates  leges 
ad  regimen  animarum  pertinuit,  it  fell  within  the  jurisdiction  of  the  spiritual 
courts  by  the  express  words  of  the  charter  of  king  William  I.,  which  sepa- 
rated those  courts  from  the  temporal.  And  afterwards,  when  king  Henry 
I.  by  his  coronation-charter  directed  that  the  goods  of  an  intestate  should 
be  divided  for  the  good  of  his  soul  (n),  this  made  all  intestacies  immediately 
spiritual  causes,  as  much  as  a  legacy  to  pious  uses  had  been  before.  This 
therefore,  we  may  probably  conjecture,  was  the  sera  referred  to  by  Strat- 
ford and  Othobon,  when  the  king,  by  the  advice  of  the  prelates,  and  with 
the  consent  of  his  barons,  invested  the  church  with  this  privilege.  And 
accordingly  in  king  Stephen's  charter  it  is  provided,  that  the  goods  of  an 
intestate  ecclesiastic  shall  be  distributed  pro  salute  animae  ejus,  ecelesiae 
consilio  {o) ;  which  latter  words  are  equivalent  to  per  visum  ecelesiae  in  the 
great  charter  of  king  John  before  mentioned.  And  the  Danes  and  Swedes 
(who  received  the  rudiments  of  Christianity  and  ecclesiastical  discipline 
from  England  about  the  beginning  of  the  twelfth  century)  have  thence 
also  adopted  the  spiritual  cognizance  of  intestacies,  testaments,  and  lega- 
cies ( p). 

This  jurisdiction,  we  have  seen,  is  principally  exercised  with  us 
[  •QS  ]    in  the  consistory  courts  of  every  diocesan  •bishop,  and  in  the  pre- 
rogative court  of  the  metropolitan,  originally ;  and  in  the  arches 
court  and  court  of  delegates  by  way  of  appeal.     It  is  divisible  into  three 
branches  ;  the  probate  of  wills,  the  granting  of  administrations,  and  the 

(r)  1. 5.  de  ezeeptumUmtf  c.  10.  eum'am  suam  non  dtderit  vel  dare  disposueritj  vxor 

(a)  coo.  97.  edit.  Oxotu  svo,  tive  liberie  aat  parentet  et  UvUimi  komiiui 

(i)  2.  7,  c.  8.  ejut^  earn,  pro  anima  ejus  dioidant,  Haa  rtr  wuHiu 

(A)  /.  S,  c.  38.  visum f writ.    {Text.  Rcffen*.  e.  34, p.  51.) 

(I)  Cod.  I.  3. 41 .  (o)  Lord  Lyttlet.  Hen.  II.  vol.  i.  536.    Heame  ad 

(m)  Decretal.  3. 90. 17.    Glib.  Rep.  204,  S05.            Gul.  Neubr.  711. 

(fi)  Si  gttis  baromtm  seu  homimm  meorumr—pe-        (p)  Stiernhook,  dejure  Sueon.  I.  3,  c.  3. 
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suing  for  legacies.  The  two  former  of  which,  when  no  opposition  is  made, 
are  granted  merely  ex  officio  et  debito  justitiae,  and  are  then  the  object  of 
what  is  called  the  voluntary,  and  not  the  contentious  jurisdiction.  But  when 
a  caveat  is  entered  against  proving  the  will  or  granting  administration,  and 
a  suit  thereupon  follows  to  determine  either  the  validity  of  the  testament, 
or  who  hath  a  right  to  administer ;  this  claim  and  obstruction  by  the  ad- 
verse party  are  an  injury  to  the  party  entitled,  and  as  such  are  remedied 
by  the  sentence  of  the  spiritual  court,  either  by  establishing  the  will  or 
granting  the  administration.  Subtraction,  the  withholding  or  detaining  of 
legacies,  is  also  still  more  apparently  injurious,  by  depriving  the  legatees 
of  that  right,  with  which  the  laws  of  the  land  and  the  will  of  the  deceased 
have  invested  them :  and  therefore,  as  a  consequential  part  of  testamcnta- 
ly  jurisdiction,  the  spiritual  court  administers  redress  herein,  by  compelling 
the  executor  to  pay  them.  But  in  this  last  case  the  courts  of  equity  ex- 
ercise a  concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  incident 
to  some  other  species  of  relief  prayed  by  the  complainant ;  as  to  compel 
the  executor  to  account  for  the  testator's  effects,  or  assent  to  the  legacy, 
or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's  courts  to  be 
merely  ancillary  to  other  inferior  jurisdictions,  the  cause,  when  once 
brought  there,  receives  there  also  its  full  determination  (13). 

These  are  the  principal  injuries  for  which  the  party  grieved  either 
must,  or  may,  seek  his  remedy  in  the  spiritual  courts.  But  before  I  en- 
tirely dismiss  this  head,  it  may  not  be  improper  to  add  a  short  word  con- 
cerning the  method  of  proceeding  in  these  tribunals,  with  regard  to  the  re- 
dress of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of 
the  spiritual  courts,  that  though  they  continue  to  this  *day  to  de-  [  '99  ] 
cide  many  questions  which  are  properly  of  temporal  cognizance, 
yet  justice  is  in  general  so  ably  and  impartially  administered  in  those  tri- 
bunals (especially  of  the  superior  kind)  and  the  boundaries  of  their  power 
are  now  so  well  known  and  established,  that  no  material  inconvenience  at 
present  arises  from  this  jurisdiction  still  continuing  in  the  ancient  channel. 
And,  should  an  alteration  be  attempted,  great  confusion  would  probably 
arise,  in  overturning  long  established  forms,  and  new-modelling  a  course 
of  proceedings  that  has  now  prevailed  for  seven  centuries. 

The  establishment  of  the  civil  law  process  in  all  the  ecclesiastical  courts 
was  indeed  a  masterpiece  of  papal  discernment,  as  it  made  a  coalition  im- 
practicable between  them  and  the  national  tribunals,  without  manifest  in- 
convenience and  hazard.  And  this  consideration  had  undoubtedly  its 
weight  in  causing  this  measure  to  be  adopted,  though  many  other  causes 
concurred.  The  time  when  the  pandects  of  Justinian  were  discovered 
afresh,  and  rescued  from  the  dust  of  antiquity,  the  eagerness  with  which 
they  were  studied  by  the  popish  ecclesiastics,  and  the  consequent  dissen- 
sions between  the  clergy  and  the  laity  of  England,  have  formerly  (q)  been 
spoken  to  at  large.  I  shall  only  now  remark  upon  those  collections,  that 
their  being  written  in  the  Latin  tongue,  and  referring  so  much  to  the  will 

{q)  Book  I.  introd.  k  1. 

(13)  In  addition  to  the  relief  before  the  sur-  mon  law  courts  if  there  be  assets  to  pay  him, 

rogate  or  a  court  of  equity,  in  New-York,  af>  and  he  first  execute  with  sureties  a  bond  of 

lerayear  from  the  granting  ofietters  testa-  indemnity  to  the  executor.    (2  R.S.  114,  ^10, 

meatanr  or  of  ndministration,  the  legatee  or  &c  ) 
next  of  kin  may  sue  the  executor  in  the  com- 
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of  the  prince  and  his  delegated  officers  of  justice,  sufficiently  recommended 
them  to  the  court  of  Rome,  exclusive  of  their  intrinsic  merit.  To  keep  the 
laity  in  the  darkest  ignorance,  and  to  monopolize  the  little  science,  which 
then  existed,  entirely  among  the  monkish  clergy^  were  deep-rooted  prin- 
ciples of  papal  poUcy.  And,  as  the  bishops  of  Rome  affected  in  all  points 
to  mimic  the  imperial  grandeur,  as  the  spiritual  prerogatives  were  mould- 
ed on  the  pattern  of  the  temporal^  so  the  canon  law  process  was  formed  on 
the  model  of  the  civil  law:  the  prelates  embracing  with  the  utmost  ar- 
dour a  method  of  judicial  proceedings,  which  was  carried  on  in  a  language 

unknown  to  the  bulk  of  the  people,  which  banished  the  interven- 
[*100]    tion  of  a  jury  (that  bulwark  of  •Gothic  liberty)  which  placed  an 

arbitrary  power  of  decision  in  the  breast  of  a  single  man. 
The  proceedings  in  the  ecclesiastical  courts  are  therefore  regulated  ac- 
cording to  the  practice  of  the  civil  and  canon  laws ;  or  rather  according  to 
a  mixture  of  both,  corrected  and  new-modelled  by  their  own  particular 
usages,  and  the  interposition  of  the  courts  of  common  law.  For,  if  the 
proceedings  in  the  spiritual  court  be  ever  so  regularly  consonant  to  the 
rules  of  the  Roman  law,  yet  if  they  be  manifestly  repugnant  to  the  funda- 
mental maxims  of  the  municipal  laws,  to  which  upon  principles  of  sound 
policy  the  ecclesiastical  process  ought  in  every  state  to  conform  (r)  (as  if 
they  require  two  witnesses  to  prove  a  fact,  where  one  will  suffice  at  com- 
mon law) ;  in  such  cases  a  prohibition  will  be  awarded  against  them  (s). 
But,  under  these  restrictions,  their  ordinary  course  of  proceeding  is  (14) ; 
first,  by  citation^  to  call  the  party  injuring  before  them.  Then,  by  libel^  li- 
helluSf  a  little  book,  or  by  articles  drawn  out  in  a  formal  allegationy  to  set 
forth  the  complainant's  ground  of  complaint.  To  this  succeeds  the  defend- 
ants answer  upon  oath,  when,  if  he  denies  or  extenuates  the  charge,  they 
proceed  to  proofs  by  Witnesses  examined,  and  their  depositions  taken  down 
in  writing,  by  an  officer  of  the  court.  If  the  defendant  has  any  circum- 
stances to  offer  in  his  defence,  he  must  also  propound  them  in  what  is 
called  his  defensive  allegation,  to  which  he  is  entitled  in  his  turn  to  the 
plaintiff's  answer  upon  oath,  and  may  from  thence  proceed  to  proofs  as 
well  as  his  antagonist.  The  canonical  doctrine  of  purgation,  whereby  the 
parties  were  obliged  to  answer  upon  oath  to  any  matter,  however  crimi- 
nal, that  might  be  objected  against  them  (though  long  ago  overniled  in 
the  court  of  chancery,  the  genius  of  the  English  law  having  broken 
through  the  bondage  imposed  on  it  by  its  clerical  chancellors,  and  asserted 
the  doctrines  of  judicial  as  well  as  civil  liberty),  continued  to  the  middle  of 
the  last  century  to  be  upheld  by  the  spiritual  courts  ;  when  the  legislature 

was  obliged  to  interpose,  to  teach  them  a  lesson  of  similar  mode- 
[•101]    ration.     By  the   •statute  of  13  Car.  II.  c.  12.  it  is  enacted,  that 

it  shall  not  be  lawful  for  any  bishop  or  ecclesiastical  judge,  to  ten- 

.    (r)  Warb.  alliance,  179.  (*)  S  Boll.  Abr.  800.  301. 


-••p- 


(14)  The  recent  act,  63  Geo.  III.  c.  127.  pro-  have  the   same   force   aa  the   ancient  wriL 

hibits  excommunication,  and  the  writ  de  cz-  There  is  a  similar  act  as  to  Ireland.    54  Geo. 

communicato  capiendo  as  a  mode  of  enforcing  III.  c.  68.    In  other  cases,  not  of  disobedience 

performance  or  obedience  to  ecclesiastical  or-  to  the  orders  and  decrees  of  the  court,  there 

ders  and  decrees ;  and  instead  of  the  sentence  may  be  excommunication,  and  a  writdeex- 

of  excommunication  in  those  eases,  the  court  communicato  capiendo  as  heretofore.    In  the 

is  to  pronounce  the  defendant  contumacious,  proceedings  under  this  statute,  it  must  clearly 

and  Ine  ecclesiastical  judge  is  to  send  his  ng-  appear,  that  the  ecclesiasticat  court  had  juris- 

nifieavit  in  the  prescribed  form  to  the  chancery,  diction,  and  that  the  form  of  proceedings  has 

from  which  a  torir  de  conttanacg  capiendo  is  to  been  duly  observed.    5  Bar.  &.  Al.  791.    3 

issue  in  the  prescribed  form,  and  which  is  to  Dowl.  &  R.  570.  ante  87.  note  1. 
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der  or  administer  to  any  person  whatsoever,  the  oath  usually  called  the 
oath  ex  officio^  or  any  other  oath  whereby  he  may  be  compelled  to  confess, 
accuse,  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  he  may 
be  liable  to  any  censure  or  punishment.  When  all  the  pleadings  and 
proofs  are  concluded,  they  are  referred  to  the  consideration,  not  of  a  jury, 
but  of  a  single  judge  ;  who  takes  information  by  hearing  adrocates  on  both 
sides,  and  thereupon  forms  his  interlocutory  decree  or  definitive  sentence  at  his 
own  discretion :  from  which  there  generally  lies  an  appeal^  in  the  several 
stages  mentioned  in  a  former  chapter  (t) ;  though  if  the  same  be  not  ap* 
pealed  from  in  fifteen  days,  it  is  &ial,  by  the  statute  25  Hen.  YIII.  c.  19. 

But  the  point  in  which  these  jurisdictions  ttre  the  most  defective,  is  that 
of  enforcing  their  sentences  when  pronounced  ;  for  which  they  have  no 
other  process  but  that  oi  excommunication;  which  is  described  («)  to  be 
twofold ;  the  less^  and  the  greater  excommunication.  The  less  is  an  ec- 
clesiastical censure,  excluding  the  party  from  the  participation  of  the  sa- 
craments :  the  greater  proceeds  farther,  and  excludes  him  not  only  from 
these,  but  also  from  the  company  of  all  christians.  But,  if  the  judge  of 
any  spiritual  court  excommunicates  a  man  for  a  cause  of  which  he  hath 
not  the  legal  cognizance,  the  party  may  have  an  action  against  him  at 
common  law,  and  he  is  also  liable  to  be  indicted  at  the  suit  of  the  king  (to). 

Heavy  as  the  penalty  of  excommunication  is,  considered  in  a  serious 
Ul^t,  there  are,  notwithstanding,  many  obstinate  or  profligate  men,  who 
would  despise  the  hrutumfulmen  of  mere  ecclesiastical  censures,  especially 
when  pronounced  by  a  petty  surrogate  in  the  country,  for  railing  or  con- 
tomelious  words,  for  non-payment  of  fees,  or  costs,  or  for  other  trivial 
causes.  The  common  law  therefore  compassionately  steps  in  to 
*the  aid  of  the  ecclesiastical  jurisdiction,  and  kindly  lends  a  sup-  [*102] 
porting  hand  to  an  otherwise  tottering  authority.  Imitating  here- 
in the  policy  of  our  British  ancestors,  among  whom,  according  to  Caesar 
(c),  whoever  were  interdicted  by  the  Druids  from  their  sacrifices, "  in  nu- 
mere  impiorum  ac  sceleratorum  habentur :  ah  iis  omnes  decedunt,  aditum  earum 
sermanemque  defugiunt,  ne  quid  ex  contagione  incommodi  accipiant :  neque  iis 
petentibus  jus  reddiiur^  neque  honos  uUus  communicatur,^  And  so  with  us  by 
the  conunon  law  an  excommunicated  person  is  disabled  to  do  any  act, 
that  is  required  to  be  done  by  one  that  is  prohus  et  Ugalis  homo.  He  can- 
not serve  upon  juries,  cannot  be  a  witness  in  any  court,  and,  which  is  the 
worst  of  aU,  cannot  bring  an  action,  either  real  or  personal,  to  recover 
lands  or  money  due  to  him  (y).  Nor  is  this  the  whole :  for  if,  within  forty 
days  after  the  sentence  has  been  published  in  the  church,  the  ofiender  does 
not  submit  and  abide  by  the  sentence  of  the  spiritual  court,  the  bishop 
may  certify  such  contempt  to  the  king  in  chancery.  Upon  which  there 
issues  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the  bishop's  certi- 
ficates, a  signifieavit;  or  from  its  effects  a  writ  de  excommunicato  capiendo: 
and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him  in  the 
county  gaol,  till  he  is  reconciled  to  the  church,  and  such  reconcOiationr 
certified  by  the  bishop ;  under  which  another  writ,  de  excommunicato  delihe^ 
rando^  issues  out  of  chancery  to  deliver  and  release  him^«)  (15).     This 

(0  Chap,  5.  («)  <f«  betto  Gall.  I  6. 

(■)  Co  titt.  I3S.  iff)  Litt.  «  201. 

(»)  9  iDftt.  028.  («)  F.  N.  B.  08. 


(15)  See  alteration  by  statute  63  Geo.  III.  c.  127.  aate,  note  14.  p.  100. 

Vol.  n.  13 
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process  soeixis  finmdedonthe  ehaiter  of  separation  (so  often  referred  to)  of 
William  the  Conqueror.  *'  Si  aUquit  per  superbiam  elaius  ad  jiiHitiamepis* 
eopalem  venire  noluerit^  voeetur  eemel,  eeeundo^  et  tertio :  quod  si  nee  ad  enun^ 
datUmem  venerit^  exeammuniceter ;  et,  si  opusfuerit^  ad  hoemndicandumfortir 
iudo  etjustitia  regis  sine  tneecomitis  adhtbecOurJ*  And  in  case  of  subtraction 
of  tithes,  a  more  summary  and  expeditious  assistance  is  given  by  the  sta* 
tutes  of  27  Hen.  YIIL  c.  20.  and  32  Hen.  YIIL  c.  7.  which  enact,  that 
upon  complaint  of  any  contempt  or  misbehaviour  of  the  ecclesiastical 
judge  by  the  defendant  in  any  suit  for  tithes,  any  privy  counsel- 
[*103]  lor,  or  any*  two  justices  of  the  peace  (or,  in  case  of  disobedience 
to  a  definitive  sentence,  any  two  justices  of  the  peace),  may  com* 
mit  the  party  to  prison  without  bail  or  mainpnze,  till  he  enters  into  a  re- 
cognizance with  sufficient  sureties  to  give  due  obedience  to  the  process 
and  sentence  of  the  court.  These  timely  aids,  which  the  common  and 
statute  laws  have  lent  to  the  ecclesiastical  jurisdiction,  may  serve  to  re- 
fute that  groundless  notion  which  some  are  too  apt  to  entertain,  tbat  the 
courts  at  Westminster-hall  are  at  open  variance  with  those  at  doctors' 
commons.  It  is  true  that  they  are  sometimes  obliged  to  use  a  .parental 
authority,  in  correcting  the  excesses  of  these  inferior  courts,  and  keeping 
them  within  their  legal  bounds ;  but,  on  the  other  hand,  they  afford  th^n 
a  parental  assistance  in  repressing  the  insolence  of  contumacious  delin- 
quents,  and  rescuing  their  jurisdiction  from  that  ccmtempt,  which  for  want 
of  sufficient  compulsive  powers  would  otherwise  be  sure  to  attend  it  (16). 

II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  military^  or 
court  of  chivalry  (17).  The  jurisdiction  of  which  is  declared  by  statute 
13  Ric.  II.  c.  2.  to  be  this :  "  that  it  hath  cognizance  of  contracts  touch- 
ing deeds  of  arms  or  of  war,  out  of  the  realm,  and  also  of  things  which 
touch  war  within  the  realm,  which  cannot  be  determined  or  discussed  by 
the  common  law ;  together  with  other  usages  and  customs  to  the  same 
matters  appertaining."  So  that  wherever  the  common  law  can  give  re- 
dress, this  court  hath  no  jurisdiction  :  which  has  thrown  it  entirely  out  of 
use  as  to'  the  matter  of  contracts,  all  such  being  usually  cognizable  in  the 
courts  of  Westminster-hall,  if  not  directly,  at  least  by  fiction  of  law  :  as 
if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may  suppose  it  made  at 
Northampton ;  for  the  locality,  or  place  of  making  it,  is  of  no  consequence 
with  regard  to  the  validity  of  the  contract. 

The  words,  "  other  usages  and  customs,"  support  the  claim  of  this 
court,  1.  To  give  relief  to  such  of  the  nobility  and  gentry  as  think  them- 
selves.aggrieved  in  matters  of  honour ;  and  2.  To  keep  up  the  dis- 
[*  1 04]  tinction  of  degrees  and  Equality.  Whence  it  follows,  Uiat  the  civil 
jurisdiction  of  this  court  of  chivalry  is  principally  in  two  points ; 
the  redressing  injuries  of  honour,  and  correcting  encroachments  in  matters 
of  coat-armour,  precedency,  and  other  distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggriev- 
ed in  that  point ;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs 

(16)  In  the  ecclesiastical  courts  the  maxim  in  the  spiritual  courts  for  defamation  afVer  six 
is,  that  nulhan  temjnu  oecmrit  tcdewuBt  or  that  months ;  or  for  fornication  or  incontinence,  or 
there  is  no  limitation  to  a  prosecution  for  a  for  striking  or  brawling  in  a  church  or  church- 
spiritual  offence ;  and  it  was  tiMught  a  great  yard,  after  eight  months ;  and  that,  in  no  case, 
Srierance,  that  the  peace  of  families  might  be  parties  who  had  intermarried  shoold  be  proM* 
isturbed  by  a  prosecution  for  a  crime  of  in-  cuted  for  their  previous  fornication, 
continence  committed  many  years  before  ;  it  (17)  There  being  no  titles  of  nobility  in  tha 
was  therefore  enacted  bv  the  27  Geo.  HI.  c.  U.  S.  there  is  no  such  court  here. 
44.  that  no  prosecution  should  be  commenced 
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and  iDJiiries  escape  the  notice  of  the  commoii  law,  and  yet  are  fit  to  be  re- 
dressed somewhere.  Such,  for  instance  as  calling  a  man  a  coward,  or 
ginng  him  die  he ;  for  which,  as  they  are  productive  of  no  immediate 
damage  to  his  person  or  property,  no  action  will  lie  in  the  courts  at  West- 
minster :  and  yet  they  are  such  injuries  as  will  prompt  every  man  of  spirit 
to  demftnd  some  honourable  amends,  which  by  the  ancient  law  of  the  land 
was  appointed  to  be  given  in  the  court  of  chivalry  (a).  But  modern  reso* 
lotions  hove  determined,  that  how  much  soever  such  a  jurisdiction  may  be 
eipedient,  yet  no  aetion  for  words  will  at  present  lie  therein  (b).  And  it 
hath  always  been  most  clearly  holden(c),  that  as  this  court  connot  meddle 
with  any  thing  determinable  by  the  common  law,  it  therefore  can  give  no 
pecaniaiy  satisfaction  or  damages,  inasmuch  as  the  quantity  and  determi- 
aation  thereof  is  ever  of  common  law  cognizance.  And  therefore  this 
court  of  chivalry  can  at  most  only  order  reparation  in  point  of  honour ;  as, 
to  compel  the  defendant  mendaehtm  sihi  ipsi  imponere^  or  to  take  the  lie  that 
he  has  given  upon  himself,  or  to  make  such  other  submission  as  the  laws 
of  honour  may  require  (d).  Neither  can  this  court,  as  to  the  point  of  re- 
paration in  honour,  hold  plea  of  any  such  word  or  thing,  wherein  the  party 
is  relierable  by  the  courts  of  conunon  law.  As  if  a  man  gives  another  a 
hkrw,  or  calls  him  thief  or  murderer ;  for  in  bo^  these  cases  the  common 
law  has  pointed  out  his  proper  remedy  by  action. 

^As  to  the  other  point  of  its  civil  jurisdiction,  the  redressin?  [*I05] 
of  encroachments  and  usurpations  in  matters  of  heraldry  and 
coat-armour :  it  is  the  business  of  this  court,  according  to  sir  Matthew 
Hale,  to  adjust  the  right  of  armorial  ensigns,  bearings,  crests,  supporters, 
pennons,  ^. ;  and  also  rights  of  place  or  precedence,  where  the  king's 
patent  or  act  of  parliament  (which  cannot  be  over-ruled  by  this  court)  have 
not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way ;  and 
the  trial  not  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat  (e). 
But  as  it  cannot  imprison,  not  being  a  court  of  record,  and  as  by  the  reso- 
luiions  of  the  superior  courts  it  is  now  confined  to  so  narrow  and  restrained 
a  jurisdiction,  it  has  fallen  into  contempt  and  disuse.  The  marshalling  of 
coat-armour,  which  was  formerly  the  pride  and  study  of  all  the  best  fami- 
lies in  the  kingdom,  is  *now  greatly  disregarded  ;  and  has  fallen  into  the 
hands  of  certain  officers  and  attendants  upon  this  court,  called  heralds, 
who  consider  it  only  as  a  matter  of  lucre,  and  not  of  justice  :  whereby 
such  falsity  and  confusion  have  preptinto  their  records,  (which  ought  to  be 
the  standing  evidence  of  families,  descents,  and  coat-armour),  that,  though 
formerly  some  credit  has  been  paid  to  their  testimony,  now  even  their  com- 
mon seal  will  not  be  received  as  evidence  in  any  court  of  justice  in  the 
kingdom  (f).  But  their  original  visitation  books,  compiled  when  progress- 
es were  solemnly  and  regularly  made  into  every  part  of  the  kingdom,  to 
inquire  into  the  state  of  families,  and  to  register  such  marriages  and  de- 
scents as  were  verified  to  them  upon  oath,  are  allowed  to  be  good  evidence 
of  pedigrees  (g).  And  it  is  much  to  be  wished,  that  this  practice  of  visi- 
tation at  certain  periods  were  revived  ;  for  the  failure  of  inquisitions  post 
mortem,  by  the  abolition  of  military  tenures,  combined  with  the  negligence 
of  the  heralds  in  omitting  their  usual  progresses,  has  rendered  the  proof 

(«)  Year-book,  37Hen.  VI.  81.    Selden  of  duels,  (d)  1  Roll.  Abr.  138. 

c.  10.    Hal.  hist.  C.  L.  S7.  (e)  Co.  Litt.  281. 

(»)  Sftlk.  ftS3.    7  Mod.  1S».    S  Hawk.  P.  C.  11  (/)  9  RoU.  Abr.  690.    S  Jon.  S94 

l«  Ukl.  hJat.  a  L.  87.  (g)  Comb.  68. 
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[*106]  of  a  modem  descend,  *for  the  recovery  of  an  estate  or  succea 
sion  to  a  title  of  honour,  more  difficult  than  that  of  an  ancient 
This  will  be  indeed  remedied  for  the  future,  with  respect  to  claims  of  peer- 
age, by  a  late  standing  order  {h)  of  the  house  of  lords ;  directing  the  her^ 
aids  to  take  exact  accounts,  and  preserve  regular  entries  of  all  peers  and 
peeresses  of  England,  and  their  respective  descendants ;  and  that  an  exact 
pedigree  of  each  peer  and  his  family  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  garter,  the  principal  king-at-arms.  But 
the  general  inconvenience,  affecting  more  private  successions,  still  con- 
tinues without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are 
the  next  object  of  our  inquiries  (18).  These  courts  have  jurisdiction  and 
power  to  try  and  determine  all  maritime  causes ;  or  such  injuries,  which, 
though  they  are  in  their  nature  of  common  law  cognizance,  yet  being 
committed  on  the  high  seas,  out  of  the  reach  of  our  ordinary  courts  of 
justice,  are  therefore  to  be  remedied  in  a  peculiar  court  of  their  own.  All 
admiralty  causes  must  be  therefore  causes  arising  wholly  upon  the  sea, 
and  not  within  the  precincts  of  any  county  (t)  (19).  For  the  statute  13 
Ric.  II.  c.  5.  directs  that  the  admiral  and  his  deputy  shall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  sea ;  and  the  statute  15.  Ric.  II. 
c.  3.  declares  that  the  court  of  the  admiral  hath  no  manner  of  cognizance 
of  any  contract,  or  of  any  other  thing,  done  within  the  body  of  any  coun- 
ty, eithier  by  land  or  water ;  nor  of  any  wreck  of  the  sea :  for  that  must  be 
cast  on  land  before  it  becomes  a  wreck  {j).  But  it  is  otherwise  of  things 
flotsam,  jetsam,  aiid  ligan ;  for  over  them  the  admiral  hath  jurisdiction,  as 
they  are  in  and  upon  the  sea  {k).  If  part  of  any  contract,  or  other  cause 
of  action,  doth  arise  upon  the  sea,  and  part  upon  the  land,  the  common 
law  excludes  the  admiralty  court  from  its  jurisdiction ;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common  or 
[*107]  general  law  takes  place  of  the  particular  (2).  *Therefore,  though 
pure  maritime  acquisitions,  which  are  earned  and  become  due  on 
the  high  seas,  as  seamen's  wages,  are  one  proper  object  of  the  admiralty 
jurisdiction,  even  though  the  contract  for  them  be  made  upon  land  {m)  ; 
yet,  in  general,  if  there  be  a  contract  made  in  England  and  to  be  executed 
upon  the  seas,  as  a  charter-party  or  covenant  that  a  ship  shall  sail  to  Ja- 
maica, or  shall  be  in  such  a  latitude  by  such  a  day  ;  or  a  contract  made 
upon  the  sea  to  be  performed  in  England,  as  a  bond  made  on  shipboard  to 
pay  money  in  London  or  the  like ;  these  kinds  of  mixed  contracts  belong 
not  to  the  admiralty  jurisdiction,  but  to  the  courts  of  common  law  (n). 
And  indeed  it  hath  been  farther  holden,  that  the  admiralty  court  cannot 
hold  plea  of  any  contract  under  seal  (o)  (20). 

(k)  11  May,  1767.  (t)  Co.  Lltt.  861 

(0  Co.  Litt.SeO.    Hob.  79.  {m)  1  Ventr.  Hd. 

(1)  See  book  1.  ch.  8.  (n)  Hob.  18.    HaL  hist.  C.  L.  35. 

(Ik)  5  Rep.  106.  (o)  Hob.  218. 

(18)  See  note  14,  p.  29.  as  to  the  admiralty  to  have  detennined  the  point  mentioned  in  the 
power  of  the  U.  S.  courtH.                            ^  text  occurred  upon    seaman's  wraees;   over 

(19)  See  much  learning  respecting  theju-  which  the  Admiralty  had  undoubted  jurisdic- 
risdiction  of  the  court  of  admiralty  in  the  case  tion,  but  in  such  it  was  ruled  that  the  special 
of  Le  Caux  v.  Eden,  Doug.  572.  agreement  took  it  away.    See  Hov>e  v.  Nap- 

(20)  The  case  cited  scarcely  warrants  the  jnert  4  Burr.  1950,  cited  in  and  in  effect  over- 
text.  For  the  Admiralty  has  jurisdiction  over  ruled  by  Manetone  v.  Gibbons.  The  cases 
an  hypothecation-bond,  although  it  was  exe-  which  have  been  mentioned  in  addition  to  that 
cutedonland  and  under  seal.  Manetone, r.  cited  from  Hob.  212,  and  Hotoe  r.  Noppier^ 
Oihbonst  3  T.  R.  267.    Cases  which  are  said  are  Day  v.  Searle^  2  Str.  968,  and  Opy  v.  Ad- 


PRIVATE  WRONGS.  81 

And  also,  as  the  courts  of  common  law  have  obtained  a.  concurrent  ja- 
nsdictioQ  with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by 
supposing  them  made  in  England ;  so  it  is  no  uncommon  thmg  for  a  plain- 
tiff to  feign  that  a  contract,  really  made  at  sea,  was  made  at  the  royal  ex- 
change, or  other  inland  place,  in  order  to  draw  the  cognizance  of  the  suit 
from  the  courts  of  admiralty  to  those  of  Westminster-hall  ( p).  This  the 
civilians  exclaim  against  loudly,  as  inequitable  and  absurd ;  and  sir  Tho- 
mas Ridley  (q)  hath  very  gravely  proved  it  to  be  impossible,  for  the  ship  in 
which  such  cause  of  action  arises  to  be  really  at  the  royal  exchange  in 
Comhill.  But  our  lawyers  justify  this  fiction,  by  alleging  (as  before)  that 
the  locality  of  such  contracts  is  not  at  all  essential  to  the  merits  of  them  ; 
and  that  learned  civilian  himself  seems  to  have  forgotten  how  much  such 
fictions  are  adopted  and  encouraged  in  the  Roman  law :  that  a  son  killed 
in  battle  is  supposed  toliv^  for  ever  for  the  benefit  of  his  parents  (r) ;  and 
that,  by  the  fiction  o(  postliminium  and  the  lex  Cornelia^  captives,  when  freed 
from  bondage,  were  held  to  have  never  been  prisoners  (s),  and  such  a^is  died 
in  captivity  were  supposed  to  have  died  in  their  own  country  (t), 

*  Where  the  admiral's  court  hath  not  original  jurisdiction  of  the  [*108] 
cause,  though  there  should  arise  in  it  a  question  that  is  proper  for 
the  cognizance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  ex- 
clusive jurisdiction  of  the  common  law  (u).  And  so  vice  versa,  if  it  hath 
jurisdiction  of  the  original,  it  hath  also  jurisdiction  of  all  consequential 
questions,  though  properly  determinable  at  common  law  (v).  Wherefore, 
among  other  reasons,  a  suit  for  beaconage  of  a  beacon  standing  on  a  rock 
in  the  sea  may  be  brought  in  the  court  of  admiralty,  the  admiral  having 
an  original  jurisdiction  over  beacons  (w).  In  case  of  prizes  also  in  time  of 
war,  between  our  own  nation  and  another,  or  between  two  other  nations, 
which  are  taken  at  sea,  and  brought  into  our  ports,'  the  courts  of  admiralty 
have  an  undisturbed  and  exclusive  jurisdiction  to  determine  the  same  ac- 
cording to  the  law  of  nations  (a?). 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to 
those  of  the  civil  law,  but  are  not  entirely  foimded  thereon  :  and  they  like- 
wise adopt  and  make  use  of  other  laws,  as  occasion  requires  ;  such  as  the 
Rhodian  laws  and  the  laws  of  Oleron  (y).  For  the  law  of  England,  as 
has  frequently  been  observed,  doth  not  acknowledge  or  pay  any  deference 
to  the  civil  law  considered  as  such  ;  but  merely  permits  its  use  in  such 
cases  where  it  judged  its  determinations  equitable,  and  therefore  blends  it, 
in  the  present  instance,  with  other  marine  laws  :  the  whole  being  correct- 
ed, altered,  and  amended  by  acts  of  parliament  and  common  usage  ;  so 
that  oi^t  of  this  composition  a  body  of  jurisprudence  is  extracted,  which 
ewes  its  authority  only  to  its  reception  here  by  consent  of  the  crown  and 
people.  The  first  process  in  these  courts  is  frequently  by  arrest  of  the  de- 
fendant's person  {z) ;  and  they  also  take  recognizances  or  stipulations  of 
certain  fidejussors  in  the  nature  of  bail  (a),  and  in  case  of  default  may 

(^}  4  Inst.  134.  (w)  1  Sid.  158. 

(q)  View  of  the  civil  law,  b.  S,  p.  1, 4  3.  (x)  3  Show.  S3S.    Comb.  474 

(r)  Itut.  I,  lit.  S5.  (y)  Hale,  hist.  C.  L.  86.    Co.  Litt.  11. 

(f)  If.  49.  15.  IS,  4  8.  (x)  Gierke  prar.  c«r.  adm.  ^  13 

(0  Pf.  40. 15. 1&  (a)  Ibid.  Ul.  1  RoU.  Abr.  531.    Raym.  78.  Lord 

(■)  Cnmb.  468.  Raym.  1286. 

(v)  13  Rep.  53.  S  Lev.  85.  Hard.  183. 

dUan^  12  Mod.  38.  Salk.  31.  S.  C.  And  it  ject-matter,  as  in  the  hypothecation  of  a  ship, 
•bould  open  the  whole  seem  that  whenever  the  the  mere  seal  upon  land  will  not  take  it  away 
AdmiraltT  Court  has  jurisdiction  over  the  sub- 
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[*109]  ^imprison  both  them  and  their  principal  {b).  They  mnj  also 
fine  and  impriscm  for  a  contempt  in  the  face  of  the  comi  (c). 
And  all  this  is  supported  by  immemorial  usage,  grounded  on  the  necessiQr 
of  sumwrdng  a  jurisdiction  so  extensive  (d) ;  though  opposite  to  the  usnal 
doctnnes  of  the  common  law :  these  being  no  courts  of  record,  because  in 
general  their  process  is  much  conformed  to  thai  of  the  civil  law  (0). 

IV.  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts 
of  the  conunon  law.  And  herein  I  shall  for  the  present  only  remark,  that  ail 
possible  injuries  whatsoever,  that  did  not  fall  within  the  exclusive  cogni- 
zance of  either  the  ecclesiastical,  military,  or  maritime  tribunals,  are  for 
that  very  reason  within  the  cognizance  of  the  common  law  courts  of  jus- 
tice. For  it  is  a  settled  and  invariable  principle  in  the  laws  of  England, 
that  every  right  when  withheld  must  have  a  remedy,  and  every  injury  its 
proper  redress.  The  definition  and  explication  of  these  niunerous  injuries, 
and  their  respective  legal  remedies,  will  employ  our  attention  for  many 
subsequent  diiapters.  But  before  we  conclude  the  present,  I  shall  just 
mention  two  species  of  injuries,  which  will  properly  fall  now  within  our 
immediate  consideration :  and  which  axe,  either  when  justice  is  d^ayed  by 
an  inferior  court  that  has  proper  cognizance  of  the  cause ;  or,  when  such 
inferior  court  takes  upon  itself  to  examine  a  cause  and  decide  the  merits 
without  a  legal  authority. 

I.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied 
either  by  writ  of  procedendo  (2 1 ),  or  of  numdamus.  A  writ  of  proctdendo  ad 
, judicium  issues  out  of  the  court  of  chancery,  where  judges  of  any  subor- 
dinate court  do  delay  the  parties ;  for  that  they  wiU  not  give  judgment, 
either  on  the  one  side  or  the  other,  when  they  ought  so  to  do.  In  this  case 
a  writ  of  procedendo  shall  be  awarded,  commanding  them  in  the  king's 
name  to  proceed  to  judgment ;  but  without  specifying  any  particu- 
[*110]  lar  judgment,  for  that  (if  erroneous)  may  *be  set  aside  in  the 
course  of  appeal,  or  by  writ  of  error  or  false  judgment : '  and  upon 
farther  neglect  or  refusal,  the  judges  of  the  inferior  court  may  be  punished 
for  their  contempt,  by  writ  of  attachment  returnable  in  the  king's  bench  or 
common  pleas  (/). 

A  writ  of  man^muj^%,ingeneral,  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  king's  dominions,  requiring  them  lo 
do  some  particular  iJtasig  therein  specified,  which  appertains  to  their  office 
and  duty,  and  which  the  court  of  king's  bench  has  previously  determined, 
or  at  least  supposes  to  be  consonant  to  right  and  justice.  It  is  a  high  pre- 
rogative writ,  of  a  most  extensively  remedial  nature ;  and  may  be  issued 
in  some  cases  where  the  injured  ]»rty  has  also  another  more  tedious  me- 
thod of  redress,  as  in  the  case  of  admission  or  restitution  of  an  office  ;  but 
it  issues  in  all  cases  where  the  party  hath  a  right  to  have  any  thing  done, 
and  hath  no  other  specific  means  of  compelling  its  performance.  A  man- 
damus  therefore  lies  to  compel  the  admission  or  restoration  of  the  par^  ap- 
plying to  any  office  or  franchise  of  a  public  nature,  whether  spiritual-  or 
temporal ;  to  academical  degrees  ;  to  the  use  of  a  meeting-house,  c^e. :  it 

(A)  1  RoU.  Abr.  S31.    Godb.  103.  960.  (f)  Bro.  Ahr.  t.  error,  177. 

(e)  1  Ventr.  1.  (/)  F.  N.  fi.  1A3,  IM,  MO. 

(d)  I  Keb.  ft58. 

(21)  In  New-York  the  effect  of  thii  writ    iuae*  out  of  the  Suprenae  Court.    (2  R.  S. 
woula  bo  obtained  by  the  mandamus,  which    586,  ^  54,  dec.) 

a3)  Bee  Hov.  n.  (13)  at  the  end  of  the  Vol.  B.  IQ. 
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lies  for  the  piodnction,  inspection,  or  delivery  of  public  books  and  papers ; 
for  the  surrender  of  the  regalia  of  a  corporation  ;  to  oblige  bodies  corporate 
to  affix  their  common  seal;  to  compel  the  hdding  of  a  court ;  and  for  an 
infinite  number  of  other  purposes,  which  it  is  impossible  to  recite  minutely. 
But  at  present  we  are  more  particularly  to  remark,  that  it  issues  to  the 
judges  of  any  inferior  court,  commanding  them  to  do  justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed.  For  it  is  the 
peculiar  business  of  the  court  of  king's  bench  to  superintend  all  inferior 
tribunals,  and  thereinto  enforce  the  due  exercise  of  those  judicial  or  minis- 
terial powers,  with  which  the  crown  or  legislature  have  invested  them  : 
and  this  not  only  by  restraining  their  excesses,  but  also  by  quick- 
ening *their  negligence,  and  obviating  their  denial  of  justice.  A  [*1 1 1] 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of  Lon- 
don, to  enter  up  judgment  (^) ;  to  the  spiritual  courts  to  grant  an  adminis- 
tration, to  swear  a  church-warden,  and  the  like.  This  writ  is  grounded  on 
a  suggestion,  by  the  oath  of  the  party  injured,  of  his  own  right,  and  the 
denial  of  justice  below :  whereupon,  in  order  more  fully  to  satisfy  the  court 
that  there  is  a  probable  ground  for  such  interposition,  a  rule  is  made  (ex- 
cept in  some  general  cases,  where  the  probable  groimd  is  manifest)  direct- 
ing the  party  complained  of  to  shew  cause  why  a  writ  of  mandamus  should 
not  issue  :  and,  if  he  shews  no  sufficient  cause,  the  writ  itself  is  issued,  at 
first  in  the  alternative,  either  to  do  thus,  or  signify  some  reason  to  the  con- 
trary ;  to  which  a  return,  or  answer,  must  be  made  at  a  certain  day.  And, 
if  the  inferior  judge,  or  other  person  to  whom  the  writ  is  directed,  returns 
or  signifies  an  insufficient  reason,  then  there  issues  in  the  second  place  a 
peremptory  mandamus,  to  do  the  thing  absolutely  ;  to  which  no  other  return 
will  be  admitted,  but  a  certificate  of  perfect  obedience  and  due  execution 
of  the  writ.  If  the  inferior  judge  or  other  person  makes  no  return,  or  fails 
in  his  respect  and  obedience,  he  is  punishable  for  his  contempt  by  attach- 
ment But,  if  he,  at  the  first,  returns  a  sufficient  cause,  although  it  should 
be  false  in  fact,  the  court  of  king's  bench  will  not  try  the  truth  of  the  fact 
upon  affidavits ;  but  will  for  the  present  believe  him,'  and  proceed  no  far- 
ther on  the  mandamus  (22),  (23).  But  then  the  party  injured  may  have  an 
action  against  him  for  his  false  return,  and  (if  found  to  be  false  by  the  jury) 
shall  recover  damages  equivalent  to  Uie  injury  sustained ;  together  with  a 
peremptory  mandamus  to  Ae  defendant  to  do  his  duty  (24).  Thus  much  for 
the  injury  of  neglect  or  refusal  of  justice. 

2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or 
calling  one  coram  nonjudice,  to  answer  in  a  court  that  has  no  legal  cogni- 
zance of  the  cause,  is  also  a  grievance,  for  which  the  common  law  has 
provided  a  remedy  by  the  writ  of  prohibition, 

•A  prohibition  (25)  is  a  writ  issuing  properly  only  out  of  the    [•112] 

« 

(g)  Raym.  fil4. 


(22)  In  New-Yorit  the  party  prosecnting  of  an  action  done.  Caae  by  the  name  of  Dean 
the  writ  may  plead  or  demar  to  the  return,  and  and  Chapter  of  Dublin  v.  Dowgatt.  Ibid.  Bull, 
an  issoe  in  fact  or  in  la;w  may  be  joined.    (2  N.  P.  104,  &  C.    See  3  Sim.  R.  8. 

R.  S.  586,  6  65,  &c).  (24)  See  further  upon  the  wnt  of  tnanda- 

(23)  In  the  caae  of  a  peremptory  mandanmB  miw,  p.  264.  post. 

no  wnt  of  error  liee.    Dm  of  Dublin  t.  Tko  (25)  Aa  to  the  writ  of  prohibition  in  gene- 

JtJitr.  Br.  P.  0.  73.  Edit.  1803.    1  P.  W.  348  ral,  mo  0>m.  Dig.  tit  Prohibition ;  Bac.  Ab. 

—351.    But  ainoe  atat.  0  Ann.  c.  20,  which  tit.  Prohibition ;  2  Saund.  index,  tit.  Prohibi. 

allowe  special  matter  to  be  pleaded  to  a  num-  Uon ;  and  aee  an  excellent  lUuatration  of  the 

doHoUf  it  seema  that  a  writ  of  error  lies  upon  a  nature  and  object  of  this  proceeding,  giren  by 

judgment  thereon,  because  it  is  in  the  nature  the  court  in  2  Hen.  Bla.  533. 
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court  of  king's  bench,  being  ihh  king's  prerogative  writ ;  but,  lor  the 
furtherance  of  justice,  it  may  now  also  be  had  in  some  cases  out  of  the 
court  of  chancery  (A),  common  pleas  (t),  or  exchequer  (k)  (26) ;  directed  to 
the  judge  and  parties  of  a  suit  in  any  inferior  court,  commanding  them  to 
cease  from  the  prosecution  thereof,  upon  a  suggestion,  that  either  the 
cause  originally,  or  some  collateral  matter  arising  therein,  does  not  belong 
lo  that  jurisdiction,  but  to  the  cognizance  of  some  other  court.  This 
u  rit  may  issue  either  to  inferior  courts  of  common  law  ;  as,  to  the  courts 
of  the  counties  palatine  or  principality  of  Wales,  if  they  hold  plea  of  land 
or  other  matters  not  lying  within  their  respective  franchises  (/) ;  to  the 
coimty-courts  or  courts-baron,  where  they  attempt  to  hold  plea  of  any 
matter  of  the  value  of  forty  shillings  (m) :  or  it  may  be  directed  to  the 
courts  christian,  the  university  courts,  the  court  of  chivalry,  or  the  court 
of  admiralty,  where  they  concern  themselves  with  any  matter  not  within 
their  jurisdiction ;  as  if  the  first  should  attempt  to  try  the  validity  of  a 
custom  pleaded,  or  the  latter  a  contract  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within  their  cogni- 
zance, they  transgress  the  bounds  prescribed  to  them  by  the  laws  of  Eng- 
land ;  as  where  they  require  two  witnesses  to  prove  the  payment  of  a 
legacy,  a  release  of  tithes  (n),  or  the  like  ;  in  such  cases  also  a  prohibition 
will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual  pay- 
ment, is  not  properly  a  spiritual  question,  but  only  allowed  to  be  decided 
in  those  courts,  because  incident  or  accessory  to  some  original  question 
clearly  within  their  jurisdiction  ;  it  ought  therefore,  where  the  two  laws 
differ,  to  be  decided  not  according  to  the  spiritual,  but  the  temporal  law  ; 
else  the  same  question  might  be  determined  difierent  ways,  according  to 
the  court  in  which  the  suit  is  depending :  an  impropriety,  which 
[•113]  no  wise  government  can  or  ought  to  endure,  •and  which  is  there- 
fore a  ground  of  prohibition.  And  if  either  the  judge  or  the  party 
shall  proceed  after  such  prohibition,  an  attachment  may  be  had  against 
them,  to  punish  them  for  the  contempt,  at  the  discretion  of  the  court  that 
awarded  it  (o) ;  and  an  action  will  lie  against  them,  to  repair  the  party 
injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical 
state  was  wholly  independent  of  the  civil,  great  struggles  were  constantly 
maintained  between  the  temporal  courts  and  the  spiritual,  concerning  the 
writ  of  prohibition  and  the  proper  object  of  it ;  even  from  the  time  of  the 
constitutions  of  Clarendon,  made  in  opposition  to  the  claims  of  archbishop 
Becket  in  10  Hen.  II.  to  the  exhibition  of  certain  articles  of  complaint  to 
the  king  by  archbishop  Bancroft  in  3  Jac.  I.  on  behalf  of  the  ecclesiasti- 
cal courts :  from  which,  and  from  the  answers  to  them  signed  by  all  the 
judges  of  Westminster-hall  ( o),  much  may  be  collected  concerning  the 
reasons  of  granting  and  methods  of  proceeding  upon  prohibitions.  A 
short  summary  of  the  latter  is  as  follows  (27),  (28) :  The  party  aggrieved 
in  the  court  below  applies  to  the  superior  court,  setting  forth  in  a  sugges- 

(*)  1  p.  Wmi.  476.  (m)  PJnch.  L.  451. 

(i)  Hob.  16.  (n)  Cro.  Eliz.  666.    Bob.  188. 

(A)  Palmer.  523.  (o)  F.  N.  B.  40. 

(I)  Lord  RaTm.  1408.  (p)  S  Inst.  601—618. 


(26)  In  New-York  it  isaaes  only  from  the  (27)  See  Lee*a  Prac.  Dil.  tit  Prohibition. 

Supreme  Court ;  the  return  may  in  like  man*  (28)  Aa  to  the  mode  of  proceeding  in  New- 

ner  be  denied  or  demurred  to.    (2  R.  S.  587,  York,  aee  2  R.  S.  587,  6  61,  &o. 
♦  61). 
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tion  upon  record  the  nature  and  cause  of  his  complaint,  in  being  drawn  ad 
aliud  examen^  by  a  jurisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom :  upon  which,  if  the  matter  alleged  appears  to  the  court 
to  be  sufficient,  the  writ  of  prohibition  immediately  issues  ;  commanding 
the  judge  not  to  hold,  and  the  party  not  to  prosecute,  the  plea  (29).  But 
sometimes  the  point  may  be  too  nice  and  doubtful  to  be  decided  merely 
upon  a  motion  :  and  then,  for  the  more  solemn  determination  of  the  ques- 
tion, the  party  applying  for  the  prohibition  is  directed  by  the  court  to  de^ 
dare  a  prohibition ;  that  is,  to  prosecute  an  action,  by  filing  a  declaration, 
against  the  other,  upon  a  supposition  or  fiction  (which  is  not  traversa- 
ble) {q)  that  he  has  proceeded  in  the  suit  below,  notwithstanding  the  writ 
of  prohibition.  And  if,  upon  demurrer  and  argument,  the  court  shall  final- 
ly be  of  opinion,  that  the  matter  suggested-is  a  good  and  sufficient 
ground  of  ^prohibition  in  point  of  law,  then  judgment  with  nomi-  [*1 14} 
nal  damages  shall  be  given  for  the  party  complaining,  and  the 
defendant,  and  also  the  inferior  court,  shall  be  prohibited  from  proceeding 
any  farther.  On  the  other  hand,  if  the  superior  court  shall  think  it  no 
competent  ground  for  restraining  the  inferior  jurisdiction,  then  judgment 
shall  be  given  against  him  who  applied  for  the  prohibition  in  the  court 
above,  and  a  writ  of  consultation  shall  be  Itwarded ;  so  caUed,  because, 
upon  deliberation  and  consultation  had,  the  judges  find  the  prohibition  to 
be  ill-founded,  and  therefore  by  this  writ  they  return  the  cause  to  its  origi- 
nal jurisdiction,  to  be  there  determined,  in  the  inferior  court.  And,  even 
in  cvdinary  cases,  the  writ  of  prohibition  is  not  absolutely  final  and  con- 
clusive. For  though  the  ground  be  a  proper  one  in  point  of  law,  for  grant- 
ing the  prohibition,  yet  if  the  fact  that  gave  rise  to  it  be  afterwards  falsi- 
fied, the  cause  shall  be  remanded  to  the  prior  jurisdiction.  If,  for  instance, 
a  custom  be  pleaded  in  the  spiritual  court ;  a  prohibition  ought  to  go,  be- 
cause that  court  has  no  authority  to  try  it :  but,  if  the  fact  of  such  a  cus- 
tom be  brought  to  a  competent  trial,  and  be  there  found  false,  a  writ  of 
consultation  will  be  granted.  For  ^is  purpose  the  party  prohibited  may 
appear  to  the  prohibition,  and  take  a  declaration,  (which  must  always  pur- 
sue the  suggestion),  and  so  plead  to  issue  upon  it ;  denying  the*  contempt, 
and  traversing  the  custom  upon  which  the  prohibition  was  grounded ;  and, 
if  that  issue  be  found  for  the  defendant,  he  shall  then  have  a  writ  of  con' 
sultation.  The  writ  of  consultation  may  also  be,  and  is  frequently,  granted 
by  the  court  without  any  action  ^rought ;  when,  afler  a  prohibition  issued, 
upon  more  mature  consideration  the  court  are  of  opinion  that  the  matter 
suggested  is  not  a  good  and  sufficient  groimd  to  stop  the  proceedings  be- 
low. Thus  careful  has  the  law  been,  in  compelling  the  inferior  courts  to 
do  ample  and  speedy  justice  ;  in  preventing  them  from  transgressing  their 
due  bounds ;  and  in  allowing  them  the  undisturbed  cognizance  of  such 
causes  as  by  right,  founded  on  the  usage  of  the  kingdom  or  act  of  parlia- 
ment, do  properly  belong  to  their  jurisdiction. 

(9)  Bam.  Not.  4to.  148. 

(29)  The  general  groands  for  a  prohibition  a  prohibition  may  be  granted  eTen  after  sen- 

to  the  ecclesiastical  courts  are,  either  a  defect  tence.   But  where  it  has  jurisdiction,  and  giye* 

of  jurisdiction  or  a  defect  in  the  mode  of  trial,  a  wrong  judgment,  it  is  the  subject  matter  of 

If  any  fact  be  pleaded  in  the  court  below,  and  appeal  and  not  of  prohibition.    Lord  Kenyon, 

the  patties  axe  at  issue,  that  court  has  no  ju-  3  T.  R.  4.    But  wnen  a  prohibition  is  granted 

lisdieiion  to  try  it,  because  it  cannot  proceed  after  sentence,  the  want  of  jurisdiction  must 

according  to  the  roles  of  the  common  law ;  appear  upon  the  face  of  the  proceedings  of  the 

and  in  such  case  a  prohibition  lies.  Or  where  spiritual  court.  Ibid.  Cowp.  422.  See  also  4  T. 

the  spiritual  court  has  no  original  jurisdiction,  R.  382.  See  also  2  H.  Bl  69. 100.  3  East,  473. 
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CHAPTER  VIII. 

OF  WRONGS,  AND  THEIR  REMEDIES,  RESPECTING 

THE  RIGHTS  OP  PERSONS. 

The  former  chapters  of  this  part  of  our  commentaries  having  been  em- 
ployed in  describing  the  several  methods  of  redressing  private  wroags,  either 
by  the  mere  act  of  the  parties,  or  the  mere  operation  of  law ;  and  in  treat- 
ing of  the  nature  and  several  species  of  courts ;  together  with  the  cog* 
nizance  of  wrongs  or  injuries  by  private  or  special  tribunals,  and  the  pub- 
lic ecclesiastical,  military,  and  maritime  jurisdicticms  of  this  kingdom ;  I 
come  now  to  consider  at  large,  and  in  a  more  particular  maimer,  the  re- 
spective remedies  in  the  public  and  general  courts  of  common  law,  for  in- 
juries or  private  wrongs  of  any  denomination  whatsoever,  not  exclusively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I  shall,  first,  de- 
fine the  several  injuries  cognizable  by  the  courts  of  common  law,  with  the 
respective  remedies  applicable  to  each  particular  injury  :  and  shall,  se- 
condly, describe  the  method  of  pursuing  and  obtaining  these  remedies  in 
the  several  courts. 

First  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  com- 
mon law,  with  the  respecdve  remedies  applicable  to  each  particular  injury. 
And,  in  treating  of  these,  I  shall  at  present  confine  myself  to  such  wrongs 
as  may  be  committed  in  the  mutual  intercourse  between  subject  and 
subject ;  which  the  king,  as  the  fountain  of  justice,  is  officially 
[*1 16]  bound  to  redress  in  the  ordinary  forms  of  law :  reserving  such  *ii^ 
juries  or  encroachments  as  may  occur  between  the  crown  and  the 
subject,  to  be  distinctly  considered  hereafter,  as  the  remedy  in  such  cases  is 
generally  of  a  peculiar  and  eccentrical  nature. 

Now,  since  all  wrongs  may  be  considered  as  merely  a  privation  of  right, 
the  plain  natural  remedy  for  every  species  of  wrong  is  the  being  put  in 
possession  of  that  right,  whereof  the  party  injured  is  deprived.  This  may 
either  be  efiected  by  a  specific  delivery  or  restoration  of  the  subject-matter 
in  dispute  to  the  legal  owner ;  as  when  lands  or  personal  chattels  are  un- 
justly withheld  or  invaded  :  or  where  that  is  not  a  possible,  or  at  least  not 
an  adequate  remedy,  by  making  the  sufferer  a  pecuniary  satisfaction  in 
damages  ;  as  in  case  of  assault,  breach  of  contract,  4^e, :  to  which  dam- 
ages the  party  injured  has  acquired  an  incomplete  or  inchoate  right,  the 
instant  he  receives  the  injury  (a) ;  though  such  right  be  not  fully  ascer- 
tained till  they  are  assessed  by  the  intervention  of  the  law.  The  instru- 
ments whereby  this  remedy  is  obtained  (which  are  sometimes  considered 
in  the  light  of  the  remedy  itself)  are  a  diversity  of  suits  and  actions,  which 
are  defined  by  the  mirsor  {b)  to  be  "  the  lawful  demand  of  one's  right :"  or, 
as  Bracton  and  Fleta  express  it,  in  the  words  of  Justinian  (&),  jus  prase" 
quendi  injtidicio  quod  alicui  dehetur* 

The  Romans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in 
their  law,  after  the  example  of  the  Greeks  ;  and  made  it  a  rule,  that  each 
injury  should  be  redressed  by  its  proper  remedy  only.    ^'  Actiones^  say  the 

(a)  8o6  book  H.  eb.  SO.  (e)  Inut.  4.  6.  pt. 
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pandects,  eompositae  sunt,  quibus  inter  se  homines  diseeptarent :  qaas  actiones, 
nepopuhis  prout  vellet  institueret,  certas  solennesque  esse  voluerunt  (dy*  The 
fonns  of  these  actions  were  originally  preserved  in  the  books  of  the  ponti- 
fical college,  as  choice  and  inestimable  secrets ;  till  one  Cneius  Flavins, 
the  secretary  of  Appins  Clandios,  stole  a  copy  and  published 
them  to  the  people  (e).  The  ^concealment  was  ridiculous  :  but  [  *ii7] 
the  establishment  of  some  standard  was  undoubtedly  necessary, 
to  fix  the  true  state  of  a  question  of  right ;  lest  in  a  long  and  arbitrary 
process  it  might  be  shifted  continually,  and  be  at  length  no  longer  discemi- 
Me.  Or,  as  Cicero  expresses  it  (/),  "  suntjura^  sunt  formulae,  de  omnihus 
rebus  eonstitutae^  ne  quis  aut  in  genere  injuriae,  out  in  ratione  aetionis,  errors 
possiL  Expressae  enim  sunt  ex  uniuscujusque  dctmno,  dolorey  incommodo,  cdUjt" 
mitate,  injuria,  pubUcae  a  praetore  formulae,  ad  quas  prioata  Us  accommodO' 
iurJ^  And  in  the  same  manner  our  Bracton,  speaking  of  the  original  writs 
upon  which  all  our  actions  are  founded,  declares  them  to  be  fixed  and  im- 
mutable, unless  by  authority  of  parliament  ( g).  And  all  the  modem  legisla- 
tors of  Europe  hare  found  it  expedient,  from  the  same  reasons,  to  fall  into 
the  same  or  a  similar  method.  With  us  in  England  the  several  suits,  or 
remedial  instruments  of  justice,  are  from  the  subject  of  them  distinguished 
into  three  kinds  ;^^actions  personal,  real  (1),  and  mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt,  or  personal 
duty,  or  damages  in  lieu  thereof :  and,  likewbe,  whereby  a  man  claims  a 
satisfaction  in  damages  for  some  injury  done  to  his  person  or  property. 
The  former  are  said  to  be  founded  on  contracts,  the  latter  upon  torts  or 
wrongs  :  and  they  are  the  same  which  the  civil  law  calls  "  aetiones  in  per- 
sonam, quae  advefsus  sum  intenduntur,  qui  ex  contractu  vel  delicto  obligatus 
est  aliquid  dare  vel  concedere  (A)."  Of  the  former  nature  are  all  actions  upon 
debt  or  promises ;  of  the  latter  all  actions  for  trespasses,  nuisances,  assaults, 
defamatory  words,  and  the  like. 

Real  actions  (or,  as  they  are  called  in  the  mirror  (t),  feodal  actions), 
which  concern  real  property  only,  are  such  whereby  the  plaintiff,  here  call- 
ed the  demandant,  claims  title  to  have  any  lands  or  tenements, 
rents,  commons,  or  other  ^hereditaments,  in  fee-simple,  fee-tail,  or  [*1 18] 
for  term  of  life.  By  these  actions  formerly  all  disputes  concern- 
ing real  estates  were  decided ;  but  they  are  now  pretty  generally  laid  asid^ 
in  practice,  upon  account  of  the  great  nicety  required  in  their  manage- 
ment ;  and  the  inconvenient  length  of  their  process  :  a  much  more  expedi- 
tions method  of  trying  titles  being  since  introduced,  by  other  actions  per- 
sonal and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two,  where- 
in some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong 
sustained.  As  for  instance  an  action  of  waste  :  which  is  brought  by  him 
who  hath  the  inheritance,  in  remainder  of  reversion,  against  the  tenant  for 
life,  who  hath  committed  waste  therein,  to  recover  not  only  the  land  wast- 
ed, which  would  make  it  merely  a  real  action ;  but  also  treble  damages, 

(i)  ff.  I.  S.  S,  ^  0.  aepfoioto  «t  eoncMM,  futm  gmdem  nuttaieinu  mito- 

(•)  Oic  fro  MuraeMU  k  11.  df  oral.  1. 1,  e,  41.  n  poUruU  absent  emutntu  »t  wUmtaU  §orum,  (L  6. 

(f\  PnQm.  fioMto.  i  8.  d«  egcntiomibmt,  c  17,  i  S.) 
(g)  StaU  qtuudam  hrtvUforwufia.aup€r  etrtis  ea-        {h)  Jmt.  4. 6. 19. 
»hn»   d*  atrtu,  et  de  eommm  eontiUo  totitu  regni        (t)  c.  S,  ^  0. 

il)  In  Nevr-York,  ejectment  is  sabetitutad  bf  the  lleTised  Statutes  for  (he  old  real  actions. 
L  S.  343,  4  24. 

(14)  See  Hot.  n.  (14)  at  the  end  of  tiie  Vol.  B.  HL 
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ia  pursuance  of  the  statute  of  Gloucester  (k)^  which  is  a  persofuU  recom- 
pense ;  and  so  both,  being  joined  together,  denominate  it  a  mixed  action. 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  action 
in  the  courts  of  common  law  be  comprised.  But  in  order  eflfectually  to 
apply  the  remedy,  it  is  first  necessary  to  ascertain  the  complaint.  I  pro- 
ceed therefore  now  to  enumerate  the  several  kinds,  and  to  inquire  into  the 
respective  nature  of  all  private  wrongs,  or  civil  injuries,  which  may  be 
offered  to  the  rights  of  either  a  man's  person  or  his  property ;  recounting 
at  the  same  time  the  respective  remedies,  which  are  furnished  by  the  law 
for  every  infraction  of  right.  But  I  must  first  beg  leave  to  premise,  that 
all  civil  injuries  are  of  two.  kinds,  the  one  without  force  or  violence,  as 
slander  or  breach  of  contract;  the  other  coupled  with  force  and  violence, 
as  batteries  or  false  imprisonment  (2).  Which  latter  species  savour  some- 
thing of  the  criminal  kind,  being  always  attended  with  some  violation  of 
the  peace  ;  for  which  in  strictness  of  law  a  fine  ought  to  be  paid 
[*119]  to  the  king,  as  *well  as  a  private  satisfaction  to  the  party  injur- 
ed (m).  And  this  dbtinction  of  private  wrongs,  into  injuries  with 
and  without  force,  we  shall  find  to  run  through  all  the  variety  of  which 
we  are  now  to  treat.  In  considering  of  which,  I  shall  follow  the  same 
method  that  was  pursued  with  regard  to  the  distribution  of  rights  :  for  as 
these  are  nothing  else  but  an  infringement  or  breach  of  those  rights,  which 
we  have  before  laid  down  and  explained,  it  will  follow  that  this  negative 
system,  of  wrongs,  must  correspond  and  tally  with  the  former  positive  sys- 
tem, of  rights.  As  therefore  we  divide  (n)  all  rights  into  those  o( persons 
and  those  of  things^  so  we  must  make  the  same  general  distribution  of  in- 
juries into  such  as  affect  the  rights  of  persons  ^  and  such  as  effect  the  rights 
of  property. 

The  rights  of  persons,  we  may  remember,  were  distributed  into  absolute 
and  relative :  absolute,  which  were  such  as  appertained  and  belonged  to 
private  men,  considered  merely  as  individuals,  or  single  peisons  ;  and  relo' 
tive,  which  were  incident  to  them  as  members  of  society,  and  connected  to 
each  other  by  various  ties  and  relations.  And  the  absolute  rights  of  each 
individual  were  defined  to  be  the  right  of  personal  security,  the  right  of 
personal  liberty,  and  the  right  of  private  property,  so  that  the  wrongs  or 
^  injuries  affecting  them  must  consequently  be  of  a  correspondent  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  individuals  (2), 

(k)  0  Edw.  I.  c.  5.  (m)  Finch,  h.  106.    Jenk.  Cent.  185. 

(/)  Finch.  L.  184.  (it)  Seo  book  I.  cb.  1. 

(2)  For  injury  to  life,  in  general,  cannot  be  appeal ;  or  the  ?uir  male  for  the  death  of  his 

the  subject  of  a  civil  action ;  the  civil  remedy  ancestor,  and  which  differed  principally  from 

being  merged  in  the  offence  to  the  public,  an  indictment  in  respect  of  its  not  being  in 

Therefore  an  action  will  lie  for  battery  of  wife  the  power  of  the  king  to  pardon  the  offender 

or  servant,  whereby  death  ensued.    Styles,  without  the  appellor's  consent.    See  poet,  4 

347.    1  Lev.  247.    Yelv.89,90.    1  Ld.  Raym.  book,  312.  6.     5  Burr.  2643.     But  appeals  of 

339t.    The  remedy  is  by  indictment  for  raur-  murder,  treason,  felony,  and  other  offences, 

der,  or,  formerly,  hj  appeal,  which  the  wife  were  abolitthed  by  59  Geo.  III.  c.  46,  a.  1.    I& 

might  have  for  killing  bcr  husband,  provided  general,  all  felonies  suspend  the  civil  remedies, 

she  married  not  again  before  or  pending  her  styles,  346,  7 ;  and  before  conviction  of  the 

t  In  New-York,  a  person  injured  by  the  thief.  The  felony  does  not  seem  to  affect  the 
commijMion  of  a  felony  for  which  the  offender  civil  remedy  with  us.  The  owner  may  even 
is  sentenced  to  the  state  prison,  becomes  a  recover  the  property  against  a  bonA  Me  par- 
creditor  of  the  felon's  estate  to  the  extent  of  chaser.  1  Johns.  R.  The  right  of  action  of 
his  damajse.  2  R.  S.  700,  6  14,  dec.  Stolen  any  person  injured  fay  any  felony  is  not  menr- 
property  is  also  returned  to  tAe  owner  on  prov-  ed  on  in  any  way  affected  by  the  felony.  2  S. 
ing  property  and  paying  expenses,  2  K.  S.  S.  292,  ^  2. 
7^,  4  31 ;  and  that  without  convicting  the 
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they  are  either  injaries  against  their  lires,  their  limbs,  their  bodies,  their 
health,  or  tlielr  reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of 
man,  they  do  not  fall  under  our  present  contemplation ;  being  one  of  the 
most  atrocious  species  of  crimes,  the  subject  of  the  next  book  of  our  com- 
mentaries. • 

•2,  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  [*120] 
bodies  of  individuals,  I  shall  consider  in  one  and  the  same  view. 
And  these  may  be  committed,  1.  By  threats  and  menaces  of  bodily  hurt, 
through  fear  of  which  a  man's  businesses  mierrupted.  A  menace  alone, 
without  a  consequent  inconvenience,  makes  not  the  injury :  but,  to  com- 
plete the  wrong,  there  must  be  both  of  them  together  (6),  The  remedy 
for  this  is  in  pecuniary  damages,  to  be  recovered  by  action  of  trespass  vi  et 
armis  (p) ;  this  being  an  inchoate,  though  not  an  absolute  violence.  2.  By 
assault ;  which  is  an  attempt  or  offer  to  beat  another,  without  touching 
itfUT:  as  if  one  lif^  up  his  cane,  or  his  fist,  in  a  threatening  manner  at  an- 
« other  ;  or  strikes  at  him,  but  misses  him ;  this  is  an  assault,  insultus^  which 
Finch  (q)  describes  to  be  '*  an  unlawful  setting  upon  one's  person.'*  This 
also  is  an  inchoate  violence,  amounting  considerably  higher  than  bare 
threats  ;  and  therefore,  though  no  actual  sufiering  is  proved,  yet  the  party 
injured  ma^  have  redress  by  action  of  trespass  vi  et  armis ;  wherein  he  shall 
recover  damages  as  a  compensation  for  the  injury  (3).  3.  By  battery; 
which  is  the  unlawful  beating  of  another.     The  least  touching  oi^  anoiher's 

(«)  Finch.  L.  90S.  (a)  Finch.  L.  902. 

if)  Regiat.  104.   27  A$s.  II.   7  Edw.  IV.  24. 

<^ender  there  is  no  remedy  against  him  at  law  session ;  bat  he  mast  proceed  against  the  ori- 

or  in  eqaity,  id.  ibid.    17  Yes.  331 ;  bat  after  ginal  felon,  or  against  the  person  who  has  the 

cunriction  and  panishment  on  an  indictment,  chattel  in  his  possession  at  the  time  of  the 

(rfthe  party  for  stealing,  the  party  robbed  may  conviction.    2  T.  R.  750.    And  the  above  act 

sttppon  trespass  or  trover  against  the  offender,  does  not  extend  to  goods  obtained  by  false  pre- 

Styles,  347.     Latch.  144.     Sir  Wm.  Jones,  tences.    5  T.  R.  175 ;  see  further  1  Chitty's 

147.     1  Lev.  247.     Bro.  Ab.  tit.  Trespass.  Crim.  L.  5.^ 

And  after  an  acquittal  of  the  defendant,  upon  (3)  See  in  general,  Com.  Dig.  Battery,  C. 
aa  indictment  for  a  felonious  assault  upon  a  Bac.  Ab.  Assault  and  Battery,  A.  An  assault 
party  by  stabbing  him,  the  latter  may  maintain  is  an  attempt  or  offer,  accompanied  by  a  de- 
trespass  to  recover  damages  for  the  civil  inju-  free  of  violence,  to  commit  some  bodily  harm,, 
ry,  if  it  be  not  shewn  that  he  colluded  in  pro-  or  any  means  calculated  to  produce  the  end,' 
caring  such  acquittal.  12  East,  409.  In  some  if  carried  into  execution.  Levelling  a  gun  at 
cases,  by  express  enactment,  the  civil  remedy  another  within  a  distance,  from  which,  sup- 
is  not  affected  by  the  criminal ty  of  the  of-  posing  it  lo  have  been  loaded,  the  contents 
fender.  Thus  it  is  provided  by  52  Geo.  III.  mightwound,  is  an  assault.  Bac.  Ab.  Assault, 
e.  63,  s.  5,  that  where  bankers,  &c.  have  been  A.  Abusive  words  alone  cannot  constitute 
goilty  of  embezzlement,  they  may  be  prose-  an  assault,  and  indeed  may  sometimes  so  ex- 
cated,  but  the  civil  remedy  shall  not  be  affect-  plain  the  aggressor^s  intent,  as  to  prevent  an 
ed.  The  21  Hen.  Vlll.  c.  11,  directs  that  act,  prima  facie  an  assault,  from  amounting 
goods  stolen  shall  be  restored  to  the  owner  to  such  an  injurr ;  as  where  a  man,  durinz  as- 
npon  certain  conditions,  namely,  that  he  shall  size  time,  in  a  threatening  posture,  half  drew 
give  or  produce  evidence  sgainst  the  felons,  his  sword  from  its  scabbard,  and  said,  if  it 
and  that  the  felon  be  prosecuted  to  conviction  were  not  that  it  is  assize  time,  I  would  run 
thereon.  Upon  performance  of  these,  the  you  through  the  body ;  this  was  held  to  be  no 
right  of  the  owner,  which  was  before  suspend-  assault,  the  words  explaining  that  the  party 
ed,  becomes  nerfect  and  absolute ;  but  he  can-  did  not  mean  any  immediate  iniuiy*  1  ^lod. 
not  recover  tne  value  froto.  a  person  who  pur-  3.  Bui.  N.  P.  15.  Vin.  Ab.  Trespass,  A.  2. 
chased  them  in  market  overt,  and  sold  toem  The  intention  as  well  as  the  act  constitute  an 
a^in  before  the  conviction  of  the  felon,  not-  assault.  1  Mod.  3,  case  13.  Assault  for  mo- 
withstanding  the  owner  gave  such  ^rson  no-  ney  won  at  play  is  particularly  punishable  by 
tiee  of  the  robbery  while  they  were  in  his  pos-  9  Ann.  c.  14.    4  East,  174. 

t  In  the  U.  S.  or  in  most  of  them,  the  law  owner,  although  the  holder  purchased  it  in 
will  not  support  the  title  of  a  person  to  proper-  market  overt  See  Johnson's  Dig.  title  Tro- 
ty  that  was  embezzled  against  the  original    ver.    Com.  Dig.  Day's  ed.  tit.  Trover. 
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person  wilfully,  or  in  anger,  is  a  batterj ;  for  the  law  cannot  draw  the  line 

between  different  degrees  of  violence,  and  therefore  totally  prohibits  the 
first  and  lowest  stage  of  it ;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  with  it,  in  any  the  slightest  manner  (4).  And 
therefore  upon  a  similar  principle  the  Cornelian  law  de  injuriis  prohibited 
pulsation  as  well  as  verberation  i,  distinguishing  verberation,  which  was  ac- 
companied with  pain,  from  pulsation,  which  was  attended  with  none  (r). 
But  battery  is,  in  soine  cases,  justifiable  or  lawful ;  as  where  one  who 
hath  authority,  a  parent,  or  master,  gives  moderate  correction  to  his  child, 
his  scholar,  or  his  apprentice.  So  also  on  the  principle  of  self-defence  ; 
for  if  one  strikes  me  first,  or  even  only  assaults  me,  I  may  strike  in  my  own 

defence  ;  and,  if  sued  for  it,  may  plead  son  assault  demesne,  or  that 
[*121]    it  was  the  plaintiff's  *own  original  assault  that  occasioned  it.    So 

likewise  in  defence  of  my  goods  or  possession,  if  a  man  endeavours 
to  deprive  me  of  them,  I  may  justify  laying  hands  upon  him  to  prevent 
him ;  and  in  case  he  pei:sists  with  violence,  I  may  proceed  to  beat  him 
away  (s).  Thus  too  in  the  exercise  of  an  office,  as  tiiat  of  churchwarden 
or  beadle,  a  man  may  lay  hands  upon  another  to  turn  him  out  of  church, 
and  prevent  his  disturbing  the  congregation  {t).  And,  if  sued  for  this  or 
the  like  battery,  he  may  set  forth  the  whole  case,  and  plead  that  he  laid 
hands  upon  him  gently,  molHter  manus  imposuit,  for  this  purpose.  On  ac- 
count ot  these  causes  of  justification,  battery  is  defined  to  be  the  unlawful 
beating  of  another ;  for  which  the  remedy  is,  as  for  assault,  by  action  of 
trespass  vi  et  armis :  wherein  the  jury  will  give  adequate  damages.  4.  By 
wounding ;  which  consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  battery.  5.  Byjnauhem ;  which  is  an  injury 
still  more  atrocious,  and  consists  in  violenuy  aepnving  another  of  the  use 
of  a  member  proper  for  his  defence  in  fight.  This  is  a  battery,  attended 
with  this  aggravating  circumstance,  that  thereby  the  party  injured  is  for 
ever  disabled  from  making  so  good  a  defence  against  future  external  inju- 
ries, as  he  otherwise  might  have  done.  Among  these  defensive  members 
are  reckoned  not  only  arms  and  legs,  but  a  finger,  an  eye,  and  a  fore- 
tooth (u),  and  also  some  others  (v).  But  the  loss  of  one  of  the  jaw- 
teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common  law ;  as  they 
can  be  of  no  use  in  fighting.  The  same  remedial  action  of  trespass  vi  et 
armis  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (when 
wilful)  no  motive  can  justify,  but  necessary  self-preservation  (5).     If  the 

(r)  Ff.  47.  ]0.  5.  («)  Finch.  L.  «M. 

(1)  1  Finch.  L.  t08.  («}  1  Hawk.  P.  C.  111. 

<e)  1  Sld.  SOI. 

(4)  Com.  Dig.  Battery,  A.    Bac.  Ab.  As-  tionally  push  against  a  peison  in  the  street,  or 

sanlt  and  Battery,  B.    A  battery  is  any  un-  if  without  any  default  in  the  rider  a  horse  rons 

lawful  touching  the  person  of  another  by  the  away  and  goes  against  another,  no  action  lies, 

aggressor  himself,  or  any  other  substance  put  4  Mod.  405.    Every  battery  includes  an  a8» 

in  motion  by  him.    1  Saund.  29.  b.  n.  1.    Id.  sault,  Co.  Litt.  253 ;  and  the  plaintiff  roav  re- 

13  dc  14,  n.  3.    Taking  a  hat  off  the  head  of  cover  for  the  assault  only,  though  he  declares 

another  is  no  battery.    1  Saand.  14.    It  must  for  an  assault  and  battery.    4laod.  405.^ 

be  either  wUfvUy  committed,  or  proceed  from  (5)  One  remarkable  property  is  peculiar  to 

want  of  due  care,  Stra.  596.  Hob.  134.  Plowd.  the  action  for  a  mayhem,  tiz.  that  the  court  in 

19,  otherwise  it  is  damnum  absque  injuriA,  which  the  action  is  brought  have  a  discretion- 

and  the  party  aggrieved  is  without  remedy,  ary  power  to  increase  the  damages,  if  thev 

3  Wils.  303.    Bac.  Ab.  Assault  and  Battery,  think  the  jury  at  the  trial  have  not  been  sui- 

B. ;  but  the  absence  of  intention  to  d>mmit  ficiently  liberal  to  the  plaintiff ;  but  this  must 

the  injury  constitutes  no  excuse,  where  there  be  done  »mr  nwion  «uin«rw,  and  upon  proof 

has  been  a  want  of  due  care.  Stra.  596.  Hob.  that  it  is  tne  same  wound,  concerning  which 

134.     Plowd.  19.     But  \£  a  person  uninten-  evidence  was  given  to  the  junr.    1  Wils.  Sw 
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eftr  be  cat  off,  treble  damages  «re  given  by  statute  37  Hen.  YIIL  c.  6. 
though  tills  is  not  mayhem  at  common  law.  And  here  I  must  observe, 
that  for  these  four  last  injuries,  assault,  battery,  wounding,  and  mayhem, 
an  indictment  may  be  brought  as  well  as  an  action ;  and  frequently  both 
are  accordingly  prosecated ;  the  one  at  the  suit  of  the  crown  for 
the  crime  against  the  pablio ;  the  *other  at  the  suit  of  the  party  [*122] 
injured,  to  make  him  a  reparation  in  damages  (6). 

4.  injuries,  affecting  a  man's  ketdtk  {7)j  are  where  by  any  unwholesome 
practices  of  another  a  man  sustains  any  apparent  damage  in  his  vigour 
or  constitution.  As  by  selling  him  bad  provisions,  or  wine  (u?) ;  by  the 
exercise  of  a  noisome  trade,  which  infects  ihe  air  in  his  neighbourhood  {x) ; 
or  by  the  neglect  or  unskilful  mani^ement  of  his  physician,  surgeon,  or 
a^Uiecary.  For  it  hath  been  solemnly  resolved  (y),  that  mala  praxis  is  a 
great  misdemeanor  and  offence  at  common  law,  whether  it  be  for  curiosity 
and  experiment,  or  by  neglect ;  because  it  breaks  the  trust  which  the  par- 
ty had  placed  in  his  physician,  and  tends  to  the  patient's  destruction. 
Thus  also,  in  the  civil  law  (js),  neglect  or  want  of  skill  in  physicians  or 
siffgeons, ''  culp^  admanerantury  velutisimedicus  curaiianem  dereliquerit,  male 

(»)  1  HoU.  AJbr.  00.  (y)  Lord  Raym.  2H. 

(«)  9  Rep.  39.    Hutt.  1».  {»)  InsL  4.  3.  6,  &  7. 


1, 106. 153.  3  Salkeld,  115.  1  Ld.  Raym.  ciaiw.  Com.  Dig.  tit  Physician ;  Vin.  Ab. 
178.  339.  tit.  Physician.  According  to  Hawkins,  P.  C. 
(6)  The  party  injured  may  proceed  by  in-  if  any  person,  not  duly  authorized  to  practice, 
dtettnent  and  by  action  at  the  same  time,  and  undertake  to  cure,  and  should  kill  his  patient, 
the  court  will  not  compel  him  to  stay  proceed-  he  is  guilty  of  felony,  though  clergyable.  And 
ings  in  either.  1  Bos.  &  P.  191.  But  in  ge-  such  person,  so  employed,  cannot  recover  in 
noal  the  adoption  of  both  proceedings  is  con-  an  action  for  the  medicines  supplied.  See  59 
sidered  Tesatioas,  and  will  induce  the  jury  to  Geo.  IK.  c.  194.  However,  if  the  party  em- 
give  smaller  damages  in  the  action.  The  le-  ploy  a  person  as  surgeon,  knowing  him  not  to 
^islatare  has  discouraged  actions  for  trifling  be  one,  he  has  no  civil  remedy.  1  Hen.  B. 
injuries  of  this  nature,  by  enacting,  that  in  all  161.  Bac.  Ab.  Action  on  the  Case,  F.  2  VVils. 
actions  of  trespass  for  assault  and  battery,  in  359.    Reg.  Brev.  105.    8  East,  348. 


the  jury  should  find  a  verdict  for  damages  Though  the  law  does  not  in  general  imply  a 
r  forty  shillings,  the  plaintiff  shall  have  warranty,  as  to  the  goodness  and  quality  of 
no  more  costs  than  damages,  unless  the  judge  any  personal  chattel,  it  is  otberwiae  with  re- 
al the  trial  shall  certify  that  an  assault  and  ^rd  to  food  and  liauors,  in  which,  especially 
battery  was  sufficiently  proved.  See  con-  in  the  case  of  a  puDlioan,  the  law  implies  a 
stracUons  on  the  sUtute,  Tidd  Prac  8  ed.  warranty,  1  Roll  Ab<  90.  pi.  1,  2.  2  East, 
90S.  314. 

In  New-York,  the  plaintiff  in  an  action  for  With  regard  to  private  nuisances,  it  is  par- 
assault  and  battery,  false  inprisonraent,  slan-  ticularly  observable  that  the  law  regards  the 
detotts  words,  or  libel,  if  he  sues  in  the  nprmu  health  of  the  individual  though  it  will  not  af- 
eouit,  and  recovei*  no  more  than  50  dollars,  ford  a  remedy  for  malicious  and  ill-natured 
oan  have  no  more  costs  than  damages :  but  if  acts  tending  to  destroy  the  beaaty  of  situa- 
he  tnes  in  the  common  pleas,  he  recovers  ftiU  tion,  such  as  stopping  a  prospect,  dec.  9  Co. 
eosts.    2  R.  S.  613,  ^  6.    Id.  614,  ^  12.  58.  b. — In  complaming  of  a  nuisance  in  stop- 

(7)  The  law  implies  a  contract  on  tho  part  ping  ancient  lights,  dte.  the  €ousequ|nt  injury 

of  a  medical  man,  as  weH  as  those  of  other  must  be  stated  to  have  been  the  deprivation  of 

mofeasioDS,  to  discharge  their  doty  in  a  skil-  lights  and  sir,  which  are  considered  as  condu- 

nil  and  attentive  manner,  and  the  law  will  eive  to  health.     Peake,  91.  Com.  Dig.  tit. 

giant  redress  to  the  party  injured  by  their  neg'  Action  on  the  Case  for  a  Nuisance.   As  to  an- 

bet  or  ignorance,  by  an  action  on  the  case,  as  eient  light  in  general,  see  ante, 

for  a  tortious  misconduct.    1  Sannd.  312.  n.  Pubiic  NmganM. — ^With  respect  to  the  in- 

8.    1  Ld.  Raym.  213,  4.    Reg.  Brevium,  205,  juries  to  health,  as  a  consequence  of  a  public 

&    2  Wils.  359.    8  East,  348.    And  in  that  nuisance,  it  seems  that  if  the  injury  be  attri- 

esse  the  snrveon  could  not  recover  any  fees,  botable  to  the  inhabitants  of  a  county,  no  ao- 

Peake,  C.  N.  P.  59 ;  see  2  New.  Rep.  136.  tion  ia  susteinable.    2  T.  R.  667.    9  Co.  112. 

Bat  in  the  case  of  a  physician,  whose  profes-  bw  117.  a.    But  if  the  special  injury  be  occa- 

sfoa  is  honorary,  he  is  not  liable  to  an  aet.ion.t  sioned  by  an  individual,  an  action  lies.    Bao. 

Peake,  0.  N.  P.  96.  123.    4  T.  R.  317.  though  Ab.  Action  on  the  Case ;  1  8alk.  15, 16. 
he  may  be  punished  by  the  college  of  physi- 

t  In  New-York,  physicians  are  entitled  to  sue  for  their  foes.    See  note  *  p.  26  ante. 
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quempian  seeueritj  aut  perperam  ei  medieamentum  dederU.^  These  are  wrongs 
or  iDjuries  unaccompanied  by  force,  for  which  there  is  a  remedy  in  dam- 
ages by  a  special  action  of  trespass  upon  the  ease.  This  action  of  trespass^ 
or  transgression,  on  the  case^  is  an  universal  remedy,  given  for  all  personal 
wrongs  and  injuries  without  force ;  so  called  because  the  plaintiff's  whole 
case  or  cause  of  complaint  is  set  forth  at  length  in  the  original  writ  (a). 
For  though  in  general  there  are  methods  prescribed,  and  forms  of  actions 
previously  settled,  for  redressing  those  wrongs,  which  most  usually  occur, 
and  in  which  the  very  act  itself  is  immediately  prejudicial  or  injurious  to 

the  plaintiff's  person  or  property,  as  battery,  non-payment  of 
[^123]    debts,  detaining  one's  goods,  or  the  like ;  yet  where  *any  special 

consequential  damage  arises,  which  could  not  be  foreseen  and  pro- 
vided for  in  the  ordinary  course  of  justice,  the  party  injured  is  allowed, 
both  by  common  law  and  the  statute  of  Westm.  2.  c.  24.  to  bring  a  spe- 
cial action  on  his  own  case,  by  a  writ  formed  according  to  the  peculiar 
circumstances  of  his  own  particular  grievance  (6).  For  wherever  the 
common  law  gives  a  right  or  prohibits  an  injury,  it  also  gives  a  remedy 
by  action  (e) ;  and  therefore,  wherever  a  new  injury  is  done,  a  new  me- 
thod of  remedy  must  be  pursued  {d).  And  it  is  a  settled  distinction  (e), 
that  where  an  act  is  done  which  is  in  itself  an  immediate  injury  to  ano- 
ther's person  or  property,  there  the  remedy  is  usually  by  an  action  of  tres- 
pass vi  et  armis ;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
sion ;  or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence 
and  collaterally  ;  there  no  action  of  trespass  vi  et  armis  will  lie,  but  an 
action  on  the  special  case,  for  the  damages  consequent  on  such  omission 
or  act  (8). 

5.  Lastly ;  injuries  affecting  a  man's  reputation  or  good  name  are,  first, 
by  malicious,  scandalous,  and  slanderous  words  (9),  tending  to  his  damage 

(a)  For  example :  "  Rex  vicecomUi  sabaemf  Si  A  ipHua  B  visum  oeuK  pratHeti  totaliter  omint,  ad 

feeerit  the  secuntm  de  damort  sua  prosequtndo,  tune  damnum  ipnut  A  tiiginti  Uhrarum,  vt  dieit.     Ei 

jnme  jKor  vadium  et  talvos  plegiog  B  quod  tit  coram  habeas  iAt  nounna  ptegiomm  et  hoc  breve.     Teste 

justitiariis  nostris  apud  WestmonoMterium  in  octa^  meipso   apud    Westmonasteriumf  4<."     {Registr, 

bis  sancti  MichaeliSf  ostensurus  quare  cum  idem  B  Brev.  105.) 

ad  dextrum  oculum  tprius  A  casualiter  laesum  bene  (b)  See  page  $3. 

et  eompetenter  eurandwn  apud  S.  pro  quadam  peeu-  \e)  1  Salk.  80.   6  Mod.  54. 

niae  summa  prae  mamUnu  sobtta  assumpsisset,  idem  (d)  Cro.  Jac.  478. 

B  wram  suam  circa  oculum  praedictum  tam  negli-  (e)  11  Mod.  ISO.    Lord  Raym.  1403.    Stra.  635. 
genter  et  improvidi  apposuit,  quod  idem  A  de/ectu 

(8)  The  Revised  Statutes  of  New- York  of  some  puoishable  offence;  for  though  the 

seem  to  allow  the  action  of  trespass  on  the  rule  of  construing  words  in  mitiori  sensu  is 

case  to  be  bron^t  in  all  cases  where  trespass  now  exploded,  (5  East,  463.      Fitzg.  253. 

may  be  brought,  except  for  trespass  on  lands.  Bui.  N.  P.  4.   10  Mod.  198),  yet  an  innuendo  or 

(2  K.  S.  553,  ^  16).  construction  cannot  be  given  to  words  which 

(Q)  As  IP  actions  for  verbal  slander  and  U-  they  do  not  necessarily  import,  either  of  them- 

bele  in  general,  see  Bac.  Ab.  Libel,  and  tit  selves,  independently  of  any  other  oircum- 

Slander ;  Com.  Di^.  Action  upon  the  Case  for  stances,  or  with  necessary  reference,  or  some 

Defamation,  ahd  tit.  Libel ;  Yin.  Ab.  tit  Li>  other  circumstances  occurring  at  the  time  of 

bel ;  Selw.  N.  P.  Libel,  and  tit  Slsnder ;  Holt,  the  accusation.     6  T.  R.  691.     4  Co.  ,17.  b. 

George,  Starkie,  and  Mence's  Treatises  on  11  Mod.  99.    4  Esp.  N.  P.  218.    8  East,  427. 

Slander,  and  2  Starkie  on  Evidence,  844  to  On  Uiis  account  it  is  not  actionable  to  call  & 

883 ;  and  as  to  indictment  for  Ubels,  see  post,  person  **  villain,"  **  cheat/'  *'  rascal,"  "  swind- 

4  book,  150.  ler,"  or  **  rogue,"  or  to  say  he  is  "  forswan,** 

Wit^  respect  to  an  imputation  of  the  guilt  without  a  colloquium  of  some  proceeding  in  » 
of  some  offence  punishable  in  the  temporal  court  of  justice,  in  which  the  party  had  been 
courts,  as  an  infamous  crime,  or  punishable  examinea  on  oath.  6  T.  R.  691.  2  H.  Bla. 
with  imprisonment :  the  accusation  must  be  531.  2  Wils.  404.  87.  8  East^  428.  1  Bos. 
precise,  or  have  sucn  an  allusion  to  some  prior  &  Pul.  331.  2Saund.  307.  4  Co.  15.  b.  8 
transaction,  that  the  hearers  of  the  slander  Yentr.  28.  2  Buls.  150.  Holt's  Law  of  Li- 
must  necessarily  have  understood  that  the  bel,  176.  As  to  this  point,  see  Com.  Dig.  tit 
slanderer  meant  to  impute  the  plaintiff's  guilt  Libel.    Fitsg.  121.  253.     The  law  does  kiot 
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and  derogation.  As  if  a  man  maliciously  and  falsely  utter  any  slander  or 
false  tale  of  another ;  which  may  either  endanger  him  in  law,  by  impeach- 

oonsider  these  latter  words  as  necessarily  im-  the  temporal,  or  where  special  damage  has 
patiog  the  guilt  of  a  crime  punishable  by  the  been  sustained,  the  latter  courts  have  the  ex- 
temporal  courts.  So  the  term  "  forsworn*'  elusive  jurisdiction,  and  will  afford  redress  for 
does  not»  in  legal  consideration,  necessarily  the  entire  slander.  2  T.  R.  i73.  4  Co.  Rep. 
import  perjury  or  false  swearing  in  a  regular  20.  a.  b.  Sid.  214.  1  Lev.  134.  Rol.  Ab.  34. 
judicial  proceeding,  and  consequently  does  4  T.  R.  16.  b.  Cro.  Jac.  163.  12  Mod.  248. 
not  necessarily  impute  to  the  party  the  guilt  Ld.  Raym.  809.  Vent.  220.  3  XjCT.  193.  Stra. 
of  having  committed  a  punishable  crime.    6  545.  55. 

T.  R.  G94.     4  Co.  15.    2  Bulst  150.     Holt*s  2.  With  reaped  to  the  Imjmtalion  of  having 

Law  of  Libel,  176.  a  contagiotu  Jhtorder, — Man  being  formed  for 

But  if  either  of  the  above  expressions^  not  society,  and  standing  in  almost  constant  need 

actionable  in  themselves,  be  accompanied  by  of  the  advice,  comfort,  and  assistance  of  his 

any  other  circumstances  tending  to  throw  the  fellow-creatures,  it  is  highly  reasonable  that 

imputation  of  a  punishable  crime  on  the  party  any  wonls  which  import  the  charge  of  having; 

accused,  and  be  so  understood  by  the  hearers,  a  contagious  distemper,  should  be  in  them- 

they  are  actionable.    6  T.  R.  604.    So,  on  4he  selves  actionable,  because  all  prudent  persons 

other  hand,  words  prima  facie  importing  a  will  avoid  the  company  of  a  person  having 

charge  or  guilt,  as  to  call  a  person  *'  thief,"  such  a  distemper.    Bac.  Ab.  Slander,  B.  Com. 

may  be  qualified  by  the  expressions  and  other  Dig.  Action  on  the  Case  for  Defamation,  D. 

circumstances,  evincing  that  the  accuser  did  28.    2  Wils.  403, 4.    The  mere  accusation  of 

not  mean  to  insinuate  tnat  the  party  had  been  having  had  a  disease,  is  not  actionable,  be- 

HDiIty  of  such  crime,  and  in  that  case  no  ac-  cause  it  alludes  to  a  past  disease.    2  T.  R. 

tion  will  be  sustainiJsle;  as,  if  the  words  be  473,4.     2  Stra.  1189.     As  to  particular  dis- 

^  you  are  a  thief,"  for  **  yon  stole  my  tree,"  reputable  disorders,  see  Cro.  Elis.  289.    Hob. 

the  stealing  of  which  is  not  felony  ;  or  where  5.  219.    Rol.  M.  43.    2  T.  R.  473.    1  Saund. 

the  witnesses  called  to  prove  the  slander;  ad-  248.  n.  3.    Bac.  Ab.  tit.  Slander, 

mit  that  they  do  not  believe  the  defendant  Z,  Ao  to  Slander  affecting  a  Pereon  in  hie 

meant  to  impute  that  the  plaintiff  had  been  Office  or  Truet. — ^When  profit  or  emolument 

?iilty  of  felony.    Cro.  Jac.  114.    B.  N.  P.  5.  is  attached  to  them,  any  words  which  directly 

ea^,  N.  P.  4.   4  Co.  19.    Stra.  142.   2  Esp.  impute  an  nnfitness,  either  in  respect  of  mo- 

K.  218.    2  New.  R.  335.  rals  or  inability  to  discharge  the  duty  of  the  of- 

The  accusation  of  a  mere  intent,  propensi-  fice,  are  actionable.  1  SalL  695. 698.  Rol.  Ab. 
ty,  or  inclination  to  commit  a  crime,  &c.  is  65.  2  Esp.  500.  5  Rep.  125.  1  Stra.  617.  2  Ld. 
not  actionable,  because  it  only  imputes  an  Raym.  1369.  4  Rep.  16.  a.  Bull.  N.  P.  4.  But 
inchoate  immorality,  and  not  the  actual  com-  in  an  office  merely  honorary^  to  which  no  pro- 
mission  of  a  crime  for  which  the  party  accused  fit,  dec.  is  attached,  a  verbal  sccusation  ot  m- 
eoold  be  punished.  4  Co.  Rep.  16.  b.  18.  b.  capacity,  &c.  is  not  actionable.  5  Co.  Rep. 
4  Esp.  R.  219.  Cro.  Jac.  158.  1  Rol  Ab.  41.  125.  4  Rep.  16.  a.  9alk.  695.  8.  1  Rol.  Ab. 
Freem.46.  7Taunt.43L  4  Price,  46.  But  65.  2  Esp.  500.  3  Wils.  177.  1  Mai.  Ent. 
an  accusation  of  seducing  another  to  commit  244.  In  an  office  of  trust  and  emolument,  an 
a  crime,  as  subornation  of  perjury,  is  action*  imputation  of  an  inient  or  huUnatum  to  com- 
aUe.  1  RoL  Ab.  41 ;  or  of  soliciting  a  servant  mit  a  criminal  breach  of  duty,  is  actionable, 
to  steal,  3  Wils.  186.  2  East,  5 ;  but  see  Salk.  which  is  an  exception  to  the  before-mentioned 
696.  rule.    Salk.  695.    1  Stra.  617.    2  Ld.  Raym. 

A  verbal  imputation  of  the  breach  of  any  1369.  1480.    4  Rep.  16.  a.    3  Wils.  177.    2 

moral  virtue,  duty,  or  obligation,  such  as  chas-  Saund.  307 ;  see  Cro.  Jac.  339.  b.  1.  9.  Bull, 

lity,  piety,  ^c.  (which,  though  it  may  depre-  N.  P.  5.    Holt's  Law  of  Libel,  197.    A  ver- 

ciate  a  person  in  the  opinion  of  society,  and  bal  imputation,  that  the  plaintiff  gave  to  the 

subject  him  to  censure  in  the  ecclesiastical  commissioners  of  the  admiralty  2K)0i.  for  a 

court,  does  not  expose  him  to  punishment  in  warrant  to  be  purser  of  a  man*of-war,  would 

the    temporal    courts),  is  not   actionable,  4  be  actionable,  as  imputing  a  corruption  of  a 

Taunt.  355 ;  though  if  in  writing,  it  will  be  public  trust,  and  a  crime  in  tempting  to  cor- 

otherwise,  3  Wils.  187.  Com.  Dig.  tit.  Action  ruption.    5  Burr.  2699. 

on  the  Case  for  Defamation,  F.  20 ;  and  the  4.   As  to  Slander  affecting  a  Pereon  in  hie 

party  aggrieved  must  resort  to  the  ecclesiasti-  Trade^    Profeeeiony   or    Occupation. — Words 

cal  courts  for  redreaSt  which  courts  were  es-  which  impute  the  want  of  integrit}^  or  capaci- 

labliahed  for  reformation  of  morals,  and  have  ty,  whether  mental  or  pecuniary,  in  the  con- 

an  exclusive  jurisdiction  over  the  punishments  duct  of  a  profession,  trade,  d&c.  in  which  the 

of  fornication,  &c.    Therefore  in  accusations  party  is  engaged,  are  actionable.    1  Mai.  Ent. 

of  such  offences,  as  could  not  endanger  the  244.    Thus  sn  action  will  lie  for  accusing  a 

partjr  in  the  temporal  courts,  the  judges,  pro-  clergyman  of  incontinence,  &c.  for  which  he 

lessing  not  to  be  acquainted  with  the  extent  may  be  deprived,  4  Co.  17 ;  or  a  barrister,  at- 

of  the  jurLadietion  ofthe  ecclesiastical  courts,  tomey,  or  artist,  of  inability,  inattention,  or 

considered  it  most  expedient  to  refer  the  party  want  of  integrity,  3  Wils.  187.     2  Bla.  R. 

to  those  courts  for  mlress.    2  Salk.  692.    2  750 ;  as  to  say  of  an  attorney,  "  what,  does  he 

Stra.  946l     1  Lev.  49.    7  Mod.  78.    But  when  pretend  to  be  a  lawyer  f  he  is  no  more  a 

the  sccusation  is  partly  of  an  offence  punish-  lawyer  than  the  devil,"  3  Wils.  59.   7  Moore, 

aUe  in  the  ecclesiastical  courts,  and  partly  in  200.    3  Bro.  dc  B.  297.    3  B.  &  A.  702 ;  or  a 
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ing  bim  of  some  heinous  crime,  as  to  say  that  a  man  hath  poisoned  ano* 
ther,  or  is  perjured  (/) ;  or  which  may  exclude  him  from  society,  as  to 


(/)  Finch.  L.  189. 


person  in  trade  (howeyer  inferior,  1  Lev.  115.) 
of  fraudulent  or  dishonourable  conducl,  or  of 
being  in  insolvent  circumstances.  Ld.  Raym. 
1480.  And  to  say  of  one  who  carries  on  the 
business  of  a  com  vender,  "  von  are  a  rogue 
and  a  swindling  rascal,  you  delivered  me  100 
bushels  of  oats  worse  by  6m.  a  bushel  than  I 
bargained  for,'*  is  actionable,  and  entitles  him 
to  a  verdict  without  proof  of  special  damage. 
3  Bing  104.  But  an  action  is  not  sustainable 
for  saying  a  tradesman  has  charged  ah  exor- 
bitant sum  for  his  goods,  &;c.  unless  fraud  be 
imputed,  &c.  Bac.  Ab.  tit.  Slander,  B.  4.  If 
defamatory  words  be  spoken  of  two  persons 
affecting  them  in  their  joint  trade,  they  may 
join  in  an  action  for  the  injury.  3  B.  &  r. 
150.  In  all  these  cases  the  words  are  action- 
able, without  proof  of  special  damage,  because 
they  have  a  certain  tendency  to  injure  the 
person  accused.  Bac.  Ab.  Slander,  U.  4.  In 
these  and  the  prior  cases  the  words  must  be 
spoken  of  the  party  in  relation  to  hit  office, 
tratUf  &c.,  and  be  so  alleged  in  the  declara- 
tion, and  proved  at  the  trial,  or  the  words 
themselves  must  appear  to  have  been  spoken 
of  the  office,  dec.  or  necessarily  to  affect  in 
that  view,  unless  special  damage  be  averred 
and  proved.  2  Saund.  307.  a.  1  Saund.  242. 
n.  3.  1  Lev.  280.  IkI.  Raym.  1*480.  Stra.  618. 
696. 1169.    Cro.  Jac.  554.     Salk.  694. 

Words  aetionahle  in  retpeet  of  i^>eciiU  Da* 
mage. — ^The  special  damage  sufficient  to  sup- 
port an  action,  must  be  a  certain  actual  loss, 
(as  of  a  particular  marriage),  or  the  oc^tioml- 
anee  or  friendship  of  some  specified  person,  1 
Rol.  Ab.  36.  1  Lev.  261.  2  Bos.  &  Pul. 
284.  1  Saund.  243.  3  B.  &  P.  372.  4.  6.  1 
TaunU  39.  2  £dw.  II.  Ed.  11.  b.  1.  Bac. 
Ab.  Slander,  C. ;  or  where  in  consequence  of 
the  imputation  of  incontinence,  cast  upon  a 
dissenting  preacher  at  a  licensed  chspel,  the 
congregation  refuse  to  allow  him  to  preach 
there  any  more,  and  discontinue  the  emolu- 
ment they  would  otherwise  have  given  him, 
he  may  maintain  an  action  for  the  consequen- 
tial damage.  8  T.  R.  130.  Probable  damsge 
has  be^n  in  some  instances  declared  sufficient, 
as  to  say  to  a  father  of  an  heir  apparent,  that 
he  is  a  bastard,  in  consequence  whereof  the 
father  has  declared  a  design  of  disinheriting 
him,  and  does  actually  convey  away  the  es- 
tate. 1  Rol.  Ab.  38.  Cro.  Jac.  213.  sed  vide 
3  Wils.  188.  Yet  having  incurred  the  dan- 
ger of  being  turned  out  of  doors  from  the 
parents'  displeasure,  from  calumnious  impu- 
tation, is  not  sufficient.  1  Lev.  261.  1  Taunt 
39.  The  special  damage  must  be  incident 
and  natural  to  the  words  spoken,  and  not  the 
consequence  of  the  unlawful  act  of  a  third 
person.  8  East,  1.  Where  the  action  is  sus- 
tainable merely  on  account  of  special  damage 
occasioned  by  words  not  actionable  them- 
selves, it  suffices  to  bring  the  action  within 
six  years,  and  the  plaintiff  is  entitled  to  full 


costs,  however  small  the  damages ;  but  if  the 
words  be .  actionable  in  themselves,  though 
special  damages  be  proved,  the  plaintiff,  un- 
less he  recover  damages,  will  be  entitled  to 
no  more  costs  than  damages,  f  Willes,  438. 
2  Ld.  Raym.  1588.  2  Stra.  936.  Tidd,  8  ed. 
997. 

II.  Falsity  of  the  IvpaTATioN. — To 
render  any  imputation  against  the  character 
actionable,  it  must  be  false,  5  Co.  125,  6  H<^. 
253  ;  and  though  the  falsity  of  the  imputation 
is  in  general  to  be  implied  till  the  contrary  be 
shewn,  2  East,  436.  1  Saund.  242.  yet  the 
defendant  may,  in  any  civil  action,  plead  spe- 
cially, though  he  cannot  give  in  evidence  un- 
der the  general  issue,  that  the  slanderous  re- 
presentation was  true.  Willes,  20.  1  Saund. 
130.  The  instance  of  a  master  making  an  un- 
favourable representation  of  his  servant,  upon 
an  application  for  his  character,  seems  to  be 
an  exception,  in  that  case  there  being  a  pre- 
sumption from  the  occasion  of  speaking,  that 
the  words  were  true.  1  T.  R.  111.  3  Bos.  and 
Pul.  587. 

III.  Thb  Publication.— The  sending  a 
libel  to  the  party  libelled,  is  a  sufficient  publi- 
cation to  subject  the  libeller  to  an  indictment, 
as  tending  to  a  breach  of  the  peace.  2  61a. 
Rep.  1038.  1  T.  R.  110.  1  Saund.  132.  n.  2. 
4  Esp.  N.  P.  1 17.  2  Esp.  623.  2  East's  Rep. 
361.  2  Bam.  K.  B.  102.  2Kel.58.  2  Stark. 
245.  But  it  is  essential  to  the  support  of  an 
action,  that  there  be  a  publication  by  the  de- 
fendant of  the  libel  or  words  to  a  third  person, 
and  also  that  such  person  understood  the  words 
in  the  sense  the  plaintiff  wishes  to  establish, 
or  that  they  necessarily  have  that  meaning. 
1  Rol.  Ab.  74.  Cro.  Eliz.  857. 861.  1  Saund. 
242.  n.  3.  2  Saund.  307.  Bac.  Ab.  Slander, 
D.  It  is  the  province  of  a  jury  to  decide 
whether  or  not  a  publication  be  sufficiently 
proved.  2  Bia.  Rep.  1037.  1  Saund.  132.  n. 
2.  It  is  immaterial  in  what  way  the  slander 
was  conveyed,  howevdr  obscure,  if  the  person 
who  heard  it  understood  it  in  an  actionable 
sense,  and  the  court  will  put  the  witnesses* 
construction  on  the  wonls,  the  old  rule  of  in- 
tendment in  mitiori  seneu  being  exploded.  5 
East,  463.  Bac.  Ab.  Libel,  A.  3.  If  A.  send 
a  manuscript  to  the  printer  of  a  periodical 
work,  and  does  not  restrain  the  printin^^  snd 
publishing  it,  and  he  print  and  publish  it,  A. 
IS  liable  as  the  publisher,  and  liable  to  an  ac- 
tion, 5  Dow.  201 ;  and  proof  that  the  defend- 
ant knew  Uiat  letters  addressed  to  the  plaintiff 
were  usually  opened  by  his  clerk,  is  evidence 
to  go  to  a  jury,  of  his  intention  that  the  libel 
should  be  read  by  a  third  person,  so  as  to 
amount  to  an  actionable  publication,  2  Stark. 
63  ;  and  proof  of  the  delivery  of  a  copy  of  a 
newspaper,  containing  a  libel,  to  the  stamp 
office,  is  sufficient  proof  of  publication.  4 
B.  &  C.  35.  Every  copy  of  a  libel  sold  by- 
defendant  is  a  separate  publication,  and  a  se- 


f  The  Revised  Statutes  of  New- York  require  both  actions  of  slander  to  be  brought  in  two 
years.    (2  R.  S.  296,  ^  20.) 
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charge  him  with  having  an  infections  disease  ;  or  which  may  impair  or 
hurt  his  trade  or  livelihood,  as  to  call  a  tradesman  a  bankrupt,  a  physician 


pinte  offence,  and  the  coart  will  not  rettnin 
the  proceedings  against  the  party  for  second 
and  aubsequent  pablications.  1  Chitty  R. 
451. 

IV.  Thk  OccjLsxoN.— To  render  words  ac- 
tionable, th^  most  be  uttered  without  legal 
occaaion.  On  some  occasions  it  is  justifiable 
to  utter  slander  of  another,  in  others  it  is  ex- 
cusable, prorided  it  be  uttered  without  express 
malice.  Bac.  Ab.  Slander,  D.  4.  1  B.  &  P. 
587.  Styles,  46.  2,  Cro.  Jac.  00.  1  Roll. 
Ah.  87.  2  Burr.  809.  1  Yin.  Ab.  540.  It  is 
justifiable  for  a  barrister  to  use  scandalizing 
expressions  in  support  of  his  client's  cause, 
and  pertinent  thereto.  1  Maule  &  Set.  280. 
Holt  L.  L.  1  Holt's  Rep.  531.  1  B.  &  A. 
232.  And  no  false  or  scandalous  matter  con- 
tained in  articles  of  the  peace  exhibited  to  jus- 
tices, or  aay  other  proceedings  in  a  regular 
eooit  of  justice,  where  the  court  has  jurisdic- 
tion, (Dyer,.  285.  4  Co.  14.  Holt^s  L.  L. 
179.)  or  before  the  bouse  of  commons,  1 
Saond.  131, 2,  3.  n.  1.  1  M.  &  S.  280.  3 
Taunton,  456.  will  be  actionable.  A  petition 
m  memorial,  addressed  hj  a  tradesman  to  the 
secretaiT  at  war,  complaining  of  the  conduct 
of*  hal/'pay  officer  in  not  paying  his  debts, 
and  stating  the  facts  of  his  case  bona  fide,  is 
wrt  actionable  as  a  libeL  And  evidence  shew- 
ing the  occasion  of  the  writing,  and  his  belief 
of  the  facts  stated,  may  be  given  under  the 

S moral  issue.  5  B.  &  A.  642.  1  Dow.  & 
y.  252.  The  declaration  of  a  court-martial, 
tut  the  charge  of  the  prosecutor  wa3  malici- 
ous and  croundlcss,  and  that  his  conduct  in 
falsely  calumniating  the  accused,  was  highly 
injurious  to  the  service,  will  not  subject  the 
pmident  to  an  action  for  a  libel  for  having 
oeltvered  such  declaration,  annexed  to  their 
sentence  of  acauittal  of  the  officer  accused, 
to  the  judge  advocate,  2  N.  R.  341.  or  to  the 
commander-in-chief.  It  is  a  privileged  com- 
munication, and  cannot  be  produced  in  evi- 
dence, or  an  office  copy  thereof.  4  Moore, 
563.  2  Bro.  Bing.  130.  But  an  order  to  a 
governor  abroad  to  dismiss  an  officer  does 
not,  therefore,  authorize  his  publishing  the 
grounds  of  dismissal.  3  Taunt.  456.  Those 
words,  *'the  Rev.  John  Robinson  and  Mr. 
James  Robinson,  inhabitants  of  this  town,  not 
being  persons  that  the  proprietors  and  annual 
subscnben  think  it  proper  to  associate  with, 
an  excluded  this  room,"  published  by  posting 
a  paper  on  which  they  were  written,  purport- 
ing to  be  a  regulation  of  a  particular  society, 
were  held  not  to  be  a  libel.  1  Price,  11.  And 
it  is  not  lawful  to  reduce  verbal  slander  into 
writing,  and  publish  it,  unless  in  confidence 
snd  without  malice.  2  £ast  R.  426.  1  T.  R. 
40.  3  B.  dc  P.  587.  And,  therefore,  a  plea 
to  a  declantion  for  a  libel,  that  it  was  copied 
from  another  newspaper,  setting  forth  the  pro- 
prietors of  such  newspaper,  is  no  justification, 
as  it  did  not  set  forth  that  they  were  the  origi- 
nal authors  of  the  libel,  4  B.  &  A.  603 ;  and 
it  seems  that  if  they  had  been  named  by  the 
defendant  as  such,  in  his  publication,  that 
would  not  amount  to  a  justification.  lb.    A 


servant  cannot  maintain  an  action  against  his 
former  master  for  words  spoken  or  written, 
giving  him  a  character,  even  though  the  mas- 
ter make  specific  charges  of  fraud,  unless  tho 
latter  prove  the  falsehood  and  malice  of  the 
changes.  Bui.  N.  P.  8.  3  Esp.  201.  J 
Camp.  267.  1  T.  R.  110.  4  Burr.  2425.  1 
Carr.  279.  A  master  is  not  generally  bound 
to  prove  the  truth  of  the  character  he  gives  to 
a  servant,  yet  if  he  officiously  state  any  trivial 
misconduct  of  the  servant  to  a  former  master, 
in  order  to  prevent  him  giving  a  second  charac- 
ter, and  then  himself,  upon  application,  give 
the  servant  a  bad  character,  the  truth  of  which 
he  is  not  able  to  prove,  an  action  is  maintain- 
able apinst  him.  Id.  ibid,  and  3  B.  &  P.  587 
and  Holt  L.  L.  201.  So  a  letter  written,  or 
words  spoken  to  a  father  in  relation  to  some 
supposed  fault  of  his  children,  are  excusable. 
2  Brown.  151.  2  Burn.  £.  L.  126.  779.  1 
Yin.  Ab.  540.  60.  Or  of  the  words  are  inno- 
cently read,  as  a  stoi^  out  of  history,  Cro.  Jac. 
91 ;  or  were  spoken  m  a  sense  not  defamato- 
ry, 4  Rep.  12 ;  or  confidentially,  as  a  warning 
against  tne  mal-practice^  of  another.  1  Camp. 
267.  ^  The  repeat!^  or  reading  a  libel  out  of 
merriment,  if  malicious,  is  actionable,  9  Rep. 
39,  but  if  there  be  no  malice,  it  is  said  to  be 
otherwise.  Moore,  627.  9  Rep.  59.  It  is 
not  a  libel  if  a  party  deeply  interested  in  the 
investigation  of  any  fact,  should,  as  one  of 
the  means  of  investigation,  make  such  a  writ- 
ten inquiry  aller  another,  as  amounts  to  the 
imputation  of  a  crime.  Even  where  such  in- 
quiry should  not  appear  to  be  made  with  a 
Tiew  towards  a  legal  proceeding,  yet  if  done 
Ixnia  fiU,  and  with  an  honest  intention,  the 
law  will  protect  such  a  publication,  Delany  v. 
Jones,  4  Esp.  N.  P.  191.  Holt's  L.  L.  184  • 
but  if  the  legal  object  might  have  been  obtain- 
ed by  means  less  injurious,  then  an  action  is 
sustainable.  2  Stark.  297.  Where  A.  B. 
niet  the  defendant,  and  said,  "  I  hear  that  you 
say  the  plaintiflPs  bank  at  M.  has  stopped.  Is 
it  true  t"  Defendant  answered,  '*  Yes,  it  is, 
I  was  told  so  I  it  was  so  reported  at  C,  and 
nobody  would  take  their  bills,  and  I  came  to 
town  in  consequence  of  it  myself;"  it  is  a 
question  for  the  jury,  whether  the  defendant 
understood  A.  B.  asked  the  question  for  his 
own  guidance,  and  if  so,  it  was  a  privileged 
communication,  (if  the  facts  were  true),  but  if 
not  80  understood  by  the  defendant,  then  the 
law  infers  malice,  without  its  being  so  found 
by  the  jury.  4  B.  &  C.  247.  It  is  not  libel- 
lous to  ridicule  a  literary  composition,  or  the 
author  of  it,  as  far  as  he  has  embodied  him- 
self with  his  work ;  and  if  he  is  not  followed 
into  domestic  life  for  purposes  of  personal 
slander,  he  cannot  maintain  an  action  for  any 
damage  he  may  suffer  in  consequence  of  be- 
ing thus  rendered  ridiculous.  1  Camp.  355.  « 
1  Esp.  Rep.  28.  &  194.  Holt  L.  L.  205,  6. 
Selwyn.  N.  P.  1044.  So  a  fair  comment  on  a 
public  entertainment  or  performance  is  lawful, 
1  Esp.  R.  28  ;  but  it  is  otherwise  if  the  critic 
introduce  facts  and  comments,  or  abuse,  not 
connected  with  the  work,  for  the  purpose  of 
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a  qaack,  or  a  lawyer  a  knave  (g).    Words  spoken  in  derogation  of  a  peer, 
a  judge,  or  other  great  officer  of  the  realm,  which  are  called  scandalum 

(g)  Finch.  L.  188. 

defaming  the  priTste  character  of  the  author,  of  anoUier,  though  not  malicioot,  an  action  is 

1  Camp.  355.    Selw.  N.  P.  1044.    3  Bing.  R.  sustainable.    The  averment  in  pleading,  that 

88.    And  where  the  slanderous  comments  are  the  words  were  falsely  uttered,  is  tantamount  ■ 

upon  a  petition  to  thcf  house  of  commons,  and  to  an  averment  of  malice.    1  Saund.  242.  n. 

liaewise  the  petitioner,  the  criticism  is  not  2.    In  the  case  of  written  slander,  the  intent 

privileged.    3  Bing.  R.  88.    The  editor  of  a  is  to  be  collected  from  the  paper  itself,  unless 

public  newspaper  is  not  justified  in  calumni-  explained  by  the  mode  b(  publication  and 

ous  attacks  on  the  private  character  of  the  other  circumstances  ;  and  the  defendant  must 

editor  of  another  newspaper.    2  Stark.  93.  be  presumed  to  intend  that  which  his  act  is 

With  respect  to  the  Reports  of  judicial  Pro-  Vikelj  to  produce.    4  B.  &  A.  95.    This  is 

eeeeUngSf  <fc. — ^To  publisn  a  full,  trae,  and  en*-  elucidated  in  some  modem  cases,  where  it  is 

tire  account  of  proceedings  in  courts  of  jus-  laid  down,  that  although  malice  is  the  gist  of 

tice  upon  a  trial,  or  in  pariiament,  is  not  in  the  action  for  slander,  there  are  two  sorts  of 

general  libellous.     8  T.  R.  298.     1  B.  &  P.  malice,  malice  in  fact,  and  malice  in  law ;  the 

525.    7  Hob.  267.    7  East,  503.    But  a  party  former  denoting  an  act  done  from  ill  will  to- 

will  not  be  justified  in  publishing  conclutiotu  wards  an  individual ;  the  latter  a  wrongful  act, 

unfavourable  to  adother,  which  ne  draws  him-  intentionally  done,  without  just  cause  or  ez- 

self  from  the  evidence  delivered  in  a  court  of  cuse.    In  ordinary  actions  for  slander,  malice 

justice,  instead  of  stating  the  evidence  itself,  in  law  is  to  be  inferred  from  the  publishing 

4  B.  &  A.  605.     Especially  if  such  conclu-  the  slanderous  matter,  the  act  itself  being 

sion  be  calculated  to  produce  a  more  unfa-  wrongful  and  intentional,  and  without  any  just 

vourable  impression  than  the  original  proceed-  cause  or  excuse ;  but  in  actions  for  slander,  pri- 

ing  itself.     7  East,  493.     7  Moore,  200.     3  ma  facie  excusable  on  account  of  the  cause  of 

Brod.  &  B.  297.    3  B.  &  A.  702.    Nor  can  a  publishing  the  slanderous  matter,  malice  in  fact 

correct  account  of  the  proceedings  in  a  court  must  be  proved,  4  B.  &  C.  247 ;  and  see  Gilb. 

of  justice  be  published,  if  such  account  con-  Gases,  L.  de  E.  190,  1,  2.  where  it  is  laid 

tain  matter  of  a  scandalous,  blasphemous,  or  down,  that  though  malice,  in  vulgar  accepta- 

eriminal  tendency ;  and  if  it  do,  it  is  a  ground  tion,  is  a  desire  of  revenge,  or  a  settled  anger 

for  a  criminal  information.     3  B.  &  A.  167.  against  a  person,  yet,  in  its  legal  sense,  it 

And  the  publication  of  the  proceedings  of  a  means  the  doing  an  act  without  a  just  cause, 

court  of  law,  containing  matter  defamatory  of  See  judgment  of  court  in  3  B.  &  C.  584,  5.    3 

a  person  who  is  neither  a  party  to  the  suit,  nor  B.  &  G.  257. 

present  at  the  time  of  the  inquiry,  seems  to  Secondly ^  Written  Slander. — ^A  libel,  in  its 

amount  to  a  libel.    3  B.  &  A.  70^.    7  East,  most  extensive  meaning,  signifies  any  mali- 

503.    1  M.  dc  S'.  278.    And  if  the  publication  cious  defamation,  expressed  either  in  printing, 

of  proceedings  before  a  corner's  inquest,  or  writing,  pictures,  or  effigies.    5  Co.  Rep.  125, 

a  preliminar]r  inquiry  before  a  magistrate,  how-  6.     Bac.  Ab.  tit.  Libel.    Com.  Dig.  tit.  LibeL 

ever  correct  in  the  statement,  contain  libellous  1  Saund.  132.  n.  2.    2  Camp.  511.    The  rules 

matter  of  another,  it  is  actionable.    3  B.  &  which  we  have  noticed  in  respect  to  verbal 

C.  583.  slander  are,  for  the  most  part,  a{}plicable  to  li- 

y.  Thb  Malice  or  Motive. — See  in  bels  ;  with  the  exception  of  one  important  dis- 
general,  2  Stark,  on  Evid.  862  to  871.  902  to  tinction,  that  slanderous  accusations,  reduced 
907.  Malice  is  also  considered  essential  to  into  writing,  are  not  the  less  actionable  be- 
the  support  of  an  action  for  slanderous  words,  cause  not  imputing  a  crime  punishable  in  the 
But  malice  is  to  be  presumed  until  the  contra-  temporal  courts  ;  for  any  written  slander, 
ty  be  proved,  (4  B.  oi  C.  247 — 585.  1  Saund.  though  merely  tending  to  render  the  part^ 
242.  n.  2.  1  T.  R.  111.  544.  1  East,  563.  2  subject  to  disgrace,  ndicule,  or  contempt,  is 
East,  436.  2  New.  R.  335.  Bui.  N.  P.  8.)  actionable,  though  it  do  not  impute  any  dcfi- 
except  in  those  cases  where  the  occasion  prima  nite  crime,  punishable  in  the  temporal  courts ; 
facie  excuses  the  publication,  4  B.  &  C.  247 ;  as,  to  write  that  a  person  is  a  swindler  or  hy- 
as  in  the  before-mentioned  instance  of  a  mas-  pocrite,  or  that  a  woman  has  been  guilty  of 
ter  giving  the  character  of  his  servant,  in  fornication,  or  that  a  man  is  an  itchy  old  toad, 
which  the  plaintiff  must  prove  express  malice;  1  B.  &  P.  331.  2  H.  B,  532.  2  Wils.  404. 
or  that  the  iropuUtion  was  wholly  false,  from  1  T.  R.  748.  Hard.  470.  2  B.  &  P.  748. 
which  malice  may  be  inferred.  1  T.  R.  111.  Holt's  Law  of  Libel.  212.  2  Salk.  697, 8.  Holt 
3  B.  &  P.  587.  But  if  the  plaintiff  can  prove  Rep.  654.  4  Taunt.  355.  So,  an  action  is 
that  the  defendant  acted  maliciously  under  the  sustainable  for  a  libel  imputing  to  a  person 
mask  of  the  former  excusable  occasions,  an  gross  want  of  feeling ;  as,  that  although  he 
action  is  always  sustainable.  3  B.  &  P.  587.  was  aware  of  the  death  of  a  person  occasion- 
150.  9  Rep.  59.  2  East,  426.  And  on  the  ed  by  his  improperly  driving  a  carriage,  he 
same  ground  that  a  lunatic  has  been  held  lia-  had  attended  a  public  ball  in  the  evening  of 
ble  to  make  compensation,  civilly,  for  any  inju-  the  same  day.  1  Chitty  R.  480.  2  B.  dc  C 
ry  he  may  do,  15  Yin.  160.  12  Mod.  332.  3  678.  4  Dowl.  &  R.  230.  This  distinction 
Rol.  Ab.  547.  Co.  Lit.  247,  it  should  seem  proceeds  from  the  difference  between  the  de- 
that  when  an  injury  has  been  sustained  by  the  grees  of  malignity,  and  the  extent  of  the  in- 
flippant  and  inconsiderate  unfounded  report  jury  with  respect  to  slander  written  or  spoken ; 
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magnatum,  are  held  to  be  still  more  heinous  (A)  :  and  though  they  be  such 
as  would  not  be  actionable  in  the  case  of  a  common  person,  yet  when 
spoken  in  disgrace  of  such  high  and  respectable  characters,  they 
amount  to  an  atrocious  injury ;  *  which  is  redressed  by  an  action  [*124] 
on  the  case  founded  on  many  ancient  statutes  (t) ;  as  well  on  be- 
half of  the  crown,  to  inflict  the  punishment  of  imprisonment  on  the  slan- 
derer, as  on  behalf  of  the  party,  to  recover  damages  for  the  injury  sustain- 
ed (10).  Words  also  tending  to  scandalize  a  magistrate,  or  person  in  a 
public  trust,  are  reputed  more  highly  injurious  than  when  spoken  of  a 
private  man  (A).  It  is  said,  that  formerly  no  actions  were  brought  for 
words,  unless  the  slander  was  such  as  (if  true)  would  endanger  the  life  of 
the  object  of  it  (/).  But  too  great  encouragement  being  given  by  this 
lenity  to  false  and  malicious  slanderers,  it  is  now  held  that  for  scandalous 
words  of  the  several  species  before-mentioned,  (that  may  endanger  a  man 
by  subjecting  him  to  the  penalties  of  the  law,  may  exclude  him  from  so- 
ciety, may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a  magis- 
trate or  one  in  public  trust),  an  action  on  the  case  may  be  had,  without 
proving  any  particular  damage  to  have  happened,  but  merely  upon  the 
probability  that  it  might  happen.  But  with  regard  to  words  that  do  not 
thus  apparently,  and  upon  the  face  of  them,  import  such  defamation  as 
will  of  course  be  injurious,  it  is  necessary  that  the  plaintiff  should  aver 
some  particular  damage  to  have  happened ;  which  is  called  laying  his 
action  with  a  per  quod.  As  if  I  say  that  such  a  clergyman  is  a  bastard, 
he  cannot  for  this  bring  any  action  against  me,  unless  he  can  shew  some 
special  loss  by  it ;  in  which  case  he  may  bring  his  action  against  me,  for 
saying  he  was  a  bastard,  per  quod  he  lost  the  presentation  to  such  a  liv- 

(A3  1  Ventr.  60.  (k)  Lord  Rasrm.  1369. 

(«)  Westm.  1.   3  Edw.  I.  c.  34.   3  Ric.  II.  c.  5.        (/)  8  Vent.  38. 
lSlUc.II.  c.  11. 

the  foimer  being  more  deliberate,  more  capa-  a  publication  defamatory  of  another's  title, 
ble  of  exteasiTe  circalation,  and  more  perma-  under  the  party  claiming  title,  must  shew  that 
nent  in  its  injurious  consequences,  than  the  it  was  made  by  his  authority.  1  M.  &  S.  304. 
latter.  2  East,  430.  Hard.  470 — 2.  Burr.  No  action  will  lie  when  the  slanderer  prevents 
980.  Fitzg.  253.  Another  distinction  be-  the  sale  of  the  land  by  assorting  a  claim  in 
tween  them  is,  that  written  slander  is  indict-  himself,  though  unfounded,  unless  it  be  know- 
able,  as  tending  to  a  breach  of  the  peace,  ingly  bottomed  in  fraud,  as,  upon  an  instru- 
whereas  verhsl  is  not  indictable,  unless  ment  which  the  claimant  knows  to  be  forged, 
against  a  magistrate  in  the  execution  of  his  and  it  is  so  averred  in  the  declaration,  and 
office.  And.  384.  1  Stra.420.  2  Stra.  1157.  proved  on  the  trial.  4  Rep.  18. 
Salk.  689.  698.  HoU*8  Law  of  Lib.  169.  and  (10)  This  action  or  public  prosecution,  (for 
cases  there  referred  to.  Holt's  Rep.  654 ;  or  it  partakes  of  both),  for  scandalum  magnatumj 
calculated  to  provoke  a  person  to  fi^ht  a  duel,  is  totally  different  from  the  action  of  slander 
So,  with  regard  to  the  statute  of  limitations,  in  the  case  of  common  persons.  The  acanda- 
an  action  for  words,  actionable  in  themselves,  bim  magnahtm  is  reduced  to  no  rule  or  certain 
is  not  sustainable  after  two  years  have  elapsed,  definition,  but  it  may  be  whatever  the  courts 
21  Jac  I.  c.  16 ;  but  the  remedy  for  a  lil^l  is  in  their  discretion  sliall  judge  to  be  derogatory 
not  thereby  affected,  and  may  be  brought  with-  to  the  high  character  of  the  person  of  whom 
in  six  years.  With  respect  to  the  remedies  it  is  spoken ;  as  it  was  held  to  be  gcandalum 
fi>r.  words  and  libels,  an  action  on  the  case  is  magnatum,  to  say  of  a  peer,  "  he  was  no  more 
the  general  remedy,  the  writ  of  conspiracy  to  be  valued  than  a  dog ;"  which  words  would 
having  grown  obsolete.  1  Saund.  228.  1  Stra.  have  been  perfectly  hannlcss  if  uttered  of  any 
193.  Co.  Lit.  161.  a.  n.  4.  inferior  person.  Bull.  N.  P.  4.  This  action 
As  to  Slander  or  Titls,  see  in  general  is  now  seldom  resorted  to.  By  the  two  first 
Yin.  Ab.  Slander  of  Title,  pi.  16.  2  B.  &  G.  statutes  upon  which  it  is  founded,  (3  £d.  I.  c. 
480.  The  slander  is  actionable  if  a  malicious  34.  and  2  R.  II.  at.  2.  c.  5.),  the  defendant  may 
BBOtive  be  proved.  4  Burr.  2422.  But  to  say  be  imprisoned  till  he  produces  the  first  author 
that  a  vender  cannot  make  a  good  title,  he-  of  the  scandal ;  hence  probably  is  the  origin  of 
lieving  at  the  same  time  that  he  cannot,  from  the  vulgar  notion  that  a  person  who  has  propa- 
a  supposed  forfeiture  of  the  estate,  is  not  ac-  gated  slander  may  be  compelled  to  give  up  fiis 
tionabie.  3  Taunt  246.  See  also  1  M.  &  S.  author. 
301.  639.  644.     But  a  stranger  who  justifies 
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ing  (m).  In  like  manner  to  slander  another  marCs  title,  by  spreading  such 
injurious  reports,  as,  if  true,  would  deprive  him  of  his  estate,  (as  to  call 
the  issue  in  tail,  or  one  who  hath  land  by  descent,  a  bastard),  is  actionable, 
provided  any  special  damage  accrues  to  the  proprietor  thereby  ;  as  if  he 
loses  an  opportunity  of  selling  the  land  (n).  But  mere  scurnlity,  or  op- 
probrious words,  which  neither  in  themselves  import,  nor  are  in  fact  attend- 
ed with,  any  injurious  effects,  will  not  support  an  action.  So 
[*125]  scandals,  which  concern  matters  merely  spiritual,  as  to  call  a  *man 
heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical 
court  (o) ;  unless  any  temporal  damage  ensues,  which  may  be  a  founda- 
tion for  hper  qtLod,  '  Words  of  heat  and  passion,  as  to  call  a  man  a  rogue 
and  rascal,  if  productive  of  no  ill  consequence,  and  not  of  any  of  the 
dangerous  species  before-mentioned,  are  not  actionable  :  neither  are  words 
spoken  in  a  friendly  manner,  as  by  way  of  advice,  admoniticm,  or  concern, 
without  any  tincture  or  circumstance  of  ill-will :  for,  in  both  these  cases, 
they  are  not  maliciously  spoken,  which  is  part  of  the  definition  of  slan- 
der (p).  Neither  (as  was  formerly  hinted)  (q)  are  any  reflecting  words 
made  use  of  in  legal  proceedings,  and  pertinent  to  the  cause  in  hand,  a 
sufficient  cause  of  action  for  slander  (r).  Also  if  the  defendant  be  able  to 
justify,  and  prove  the  words  to  be  true,  no  action  will  lie  («),  even  though 
special  damage  hath  ensued :  for  then  it  is  no  slander  or  false  tale.  As  if 
I  can  prove  the  tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer 
a  knave,  and  the  divine  a  heretic,  this  will  destroy  their  respective  actions  : 
for  though  there  may  be  damage  sufficient  accruing  from  it,  yet,  if  the  fact 
be  true,  it  is  damnum  absque  injuria ;  and  where  there  is  no  injury,  the  law 
gives  no  remedy.  And  this  is  agreeable  to  the  reasoning  of  the  civil 
law  {t) :  "  eum  qui  noeentem  infamat,  non  est  aequum  et  bonum  ob  earn  rem 
condemnari ;  delicta  enim  nocentium  nota  esse  oportet  et  expediL" 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written 
libels,  pictures,  signs,  and  the  like  ;  which  set  him  in  an  odious  or  ridicu- 
lous {u)  light,  and  thereby  diminishes  his  reputation.  With  regard  to  libels 
in  general,  there  are,  as  in  many  other  cases,  two  remedies ;  one  by  in- 
dictment, and  the  other  by  action.  The  former  for  the  public  offence  ; 
for  every  libel  has  a  tendency  to  the  breach  of  the  peace,  by  provoking 
the  person  libelled  to  break  it :  which  offence  is  the  same  (in  point 
[*126]  of  law)  whether  *the  matter  contained  be  true  or  false  ;  and  there- 
fore the  defendant,  on  an  indictment  for  publishing  a  libel,  is  not 
allowed  to  allege  the  truth  of  it  by  way  of  justification  (to)  (11).  But  in 
the  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  damages- 
for  the  injury  done  him,  the  defendant  may,  as  for  words  spoken,  justify 
the  truth  of  the  facts,  and  shew  that  the  plaintiff  has  received  no  injury  at 
all  («).  What  was  said  with  regard  to  words  spoken,  will  also  hold  in 
every  particular  with  regard  to  libels  by  writing  or  printing,  and  the  civil 
actions  consequent  thereupon  (12) :  but  as  to  signs  or  pictures,  it  seems 
necessary  always  to  shew,  by  proper  innuendos  and  averments  of  the  de- 

(ci)  4  Rep.  17.    1  Lot.  S48.  («)  4  Rep.  13. 

(n)  Cro.  Jac.  913.    Cro.  Ellz.  107.  (I)  Ff.  47. 10.  I& 

(0)  Noy.  M.    I  Freem.  S77.  («)  9  Show.  314.    11  Mod.  Ofll 

(pi  Finch.  L.  180.  I.  Lev.  83.  Cro.  Jac.  01.  (w)  5  Rep.  195. 

iq)  Page  90.  (x)  Hob.  53.    11  Mod.  00. 

(r)  Dyer,  985.   Cro.  Jac.  00. 

(11)  In  New- York  he  may  show  that  the  (12)  But  see  the  distinction  that  writtra 
publication  was  true,  and  was  made  with  good  slander  is  actionable  when  verbal  is  not,  ante, 
motives  and  for  justifiable  ends.  note  (9). 
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fondant's  meaning,  the  import  and  application  of  the  scandal,  and  that 
some  special  damage  has  followed  (13) ;  otherwise  it  cannot  appear,  that 
such  libel  by  picture  was  understood  to  be  leyelled  at  the  plaintiff,  or  that 
it  was  attended  with  any  actionable  consequences. 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him  (14) ;  which,  under  the 


(13)  To  sopport  an  action  for  a  libelloas 
•ign  or  picture,  the  learned  judge  says,  it  is 
necessary  to  show,  that  aomt  special  damage 
hasfoUowed ;  but  there  is  no  ground  for  this 
opinion,  and  a  picture  intending  to  make  any 
one  ridiculous  in  equally  actionable  as  if  the 
saune  effect  had  been  produced  by  any  other 
mode  of  publication,  though  no  damage  can  be 
proved.     See  note  (10)  ante. 

(14)  Malicious  prosecutions  are  of  a  crinU- 
nal  or  dvU  nature.  To  enable  a  party  ag- 
grieved to  support  an  action  for  a  cnminoipro- 
secotion, /our  circumstances  must  occur.  Gilb. 
L.  d&  £.  185.  12  Mod.  208.  1  T.  H.  493  to 
551. 

1st.  Falsehood-in  the  chai^. 

8d.  Want  of  probable  cause  for  instituting  it. 

3d.  Malice  in  the  prosecutor. 

4th.  Damage  to  the  accused  party. 

IsL  It  is  essential  that  the  jdUehood  of  the 
dbsyjpe  should  have  been  substantiated  by  a 
verdict,  or  the  decision  of  the  court  in  which 
it  is  instituted,  or  by  the  proceedings  having 
been  otherwise  legally  determined,  before  the 
party  aggrieved  commence  his  action  for  the 
mjury  sustained.  2T.  R.  225.  1  Saund.228. 
Bql.  N.  P.  11.  1  Esp.  Rep.  79.  Dougl.  215. 
Yelv.  116.  Hob.  267.  A  husband  alone  may 
maintain  an  action  for  a  malicious  prosecution 
of  his  wife,  the  expeiuee  of  which  have  been 
defrayed  by  him.  Stra.  977.  Ca.  Temp. 
Hardw.  54.  And  the  action  will  lie,  although 
the  plakntiff  has  been  acquitted  on  a  defect  in 
the  indictment,  the  subject  matter  of  which 
did  not  affect  his  reputation,  4  T.  R.  247. 
Stra.  691,  or  for  the  malicious  prosecution  of 
a  bad  indictment  for  perjury.  5  B.  dc  A.  634. 
1  Dow.  dc  Ry.  266.  An  action  on  the  case 
lies  for  maliciously  obtaining  or  executing  a 
warrant  to  search  a  bouse  for  smuggled  goods, 
where  none  such  are  found.  1  TTR.  5135.  n; 
1  Dowl.  dc  R.  97.  2  Chitty  R.  304.  So  a 
naval  officer  accused  of  neglect  of  duty,  dec. 
by  his  commander,  and  tried  by  court*martial, 
though  honourably  acquitted,  cannot  maintain 
an  action  for  a  malicious  prosecution  against 
such  commander.  1  T.  R.  493.  1  Bro.  P.  G. 
76.  But  an  action  of  trespass  lies  for  an  in- 
ferior a^inst  his  superior  military  officer 
(both  beinip  under  martial  law),  who  imprisons 
him  for  disobedience  to  an  order  made  under 
colour,  but  not  within  the  scope  of  military  au- 
thoritv,  4  Taun.  67.  although  ue  imprisonment 
be  followed  by  a  trial  by  a  court-martial.    lb. 

2dly.  It  is  necessary  that  the  prosecution 
should  have  been  carried  on  without  probable 
eoate,  before  an  action  can  be  brought  against 
the  prosecutor.  3  Dow.  Rep.  160.  It  is  a 
mixed  proposition  of  law  and  fact,  whether 
there  was  probable  cause,  and  wheUier  the 
circumstances,  alleged  to  shew  it  probsble, 
are  true,  and  existed  as  matter  of  fact.  But 
whetlier  or  not,  supposing  them  to  be  true, 


they  amount  to  a  probable  cause,  is  a  qtestion 
of  law.  1  T.  R.  520.  534.  5  Bui.  N.  P.  14. 
4  Burr.  1974.  2  Bar.  &.  C.  693.  5  Dow.  dc 
R.  107.  1  Carr.  Rep.  13a  204.  1  Gow.  Rep. 
20. 

3dly.  Malie^  also  is  essential  to  the  support 
of  this  action ;  it  is  not,  however,  necessaiy  in 
all  cases  for  the  plaintiff  to  prove  by  positive 
evidence,  that  the  defendant  was  actuated  by 
malice,  but  he  may  establish  it  by  inference 
or  collateral  proof,  and  the  plaintiff  having  es- 
tablished want  of  probable  cause,  malice  may 
thence  be  implied.  1  T.  R.  455. 518.  9  East, 
361.  1  Camp.  202,  204.  Willes,520.  Malice, 
is  not  to  be  inferred  from  the  mere  proof  of  the 
plaintiff*s  acquittal  for  want  of  the  prosecutor's 
appearing  when  called,  9  East,  361.  or  from 

5 roof  that  the  bill  was  returned  not  found.  1 
larsh.  12.  5  Taunt.  187 ;  but  see  4  Bar.  6t, 
Cres.  24.  The  defendant,  however,  may  repel 
this  presumptive  evidence,  by  shewing  suffi- 
cient grounds  for  suspicion  in  point  of  fact,  or 
to  induce  him  to  suspect  the  euilt  of  the  party 
accused.  Cro.  Jac.  103.  Selw.  N.  P.  105.  1 
Rol.  Ab.  113.  Gilb.  L.  &  £.  189.  3  Dow. 
R.  160. 

4th.  Damage  i^  essential  to  the  support  of 
almost  all  civil  actions ;  it  appears  from  the 
case  of  Jones  v.  Gwyane,  Gilb.  L.  dc  £.  185. 
202,  and  that  of  Saville  v.  Roberts,  12  Mod.  208. 
Stra.  977.  that  there  are  three  descriptions  of 
damsges,  either  of  which  is  sufficient  to  sup- 
port an  action,  bat  one  of  them  must  be  proved 
or  the  action  will  fail.  5  Taunt.  187.  1  Marsh. 
12.  9  East,  361.  viz.  1st.  To  the  person  by  im- 
prisonment.— ^2d.  To  the  reputation  by  scan- 
dal.~3d.  To  the  property  by  expense. 

1st.  To  the  Person  by  fmpnecnment. — 1st. 
"Whenever  imprisonment  is  occasioned  by  a 
malicious  unfounded  criminal  prosecution,  it 
is  a  sufficient  damage  to  support  an  action,  al- 
though the  detention  might  nave  been  momen- 
tary, and  the  party  released  on  bail. 

2d.  To  the  Repiutation  by  Scandal,— "HLoBl 
criminal  prosecutions  charge  the  party  accused 
with  some  broach  of  moral  duty,  and  though, 
as  observed  by  chief  justice  Holt,  Hob.  266 
when  the  court  in  which  the  proceeding  is 
adopted  has  sufficient  jurisdiction  over  the 
subject  matter,  the  unfounded  proceeding  can- 
not be  treated  as  a  libel  in  respect  to  the  max- 
im executio  juris  non  habit  injuriam  ;  yet  the 
party  defamed  may  proceed  by  action  for  the 
maliciously  preferring  such  charee.  Any 
charge  which  would  be  a  libel  if  not  pro* 
ferred  in  the  course  of  legal  proceeding, 
may  be  considered  as  sufficiently  defamatory 
to  enable  the  partjr  to  support  an  action  for 
malicious  prosecution.  But  an  indictment 
for  a  mero  trespass  as  an  assault,  does  not 
sufficiently  scandalize  the  party  accused  to 
enable  him,  on  the  ground  of  injury  to  his 
reputatiotit  to  support  an  action.    12  Mod.  210. 
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mask  of  justice  and  piiblic  spirit,  are  sometimes  made  the  engines  of  pri^- 
vate  spite  and  enmity.     For  this  however  the  law  has  given  a  very  ade- 


GiU).C.L..Sc£.202.    2B.&A.494.    3  Dow. 
&  R.  669. 

3dly.  TV  CA«  Property  ftyJScpcfiM».—IoioT7 
to  property  bj  expense  is  sufficient  ground  for 
supporting  an  action.  Jones  y.  Gwynne,  Gilb. 
L.  <Ss  E.  185.  202. 

Aa  prosecutions  must  be  carried  on  for  the 
benefit  of  the  public,  and  no  one  would  be  in- 
duced to  pursue  an  offender  for  a  criminal 
charge,  if  ne  were  liable  to  an  action,  on  an 
acquittal,  the  courts  in  general  dischaige  ac- 
tions for  malicious  prosecutions,  unless  the 
maJice  of  the  prosecutor,  as  well  as  the  inno- 
cence of  the  party  accused,  be  obvious ;  and 
in  case  of  indictments  for  feUmiea  they  will 
not  afford  the  defendant  a  copy  <^the  indict- 
ment, without  which  a  civil  action  cannot  be 
supported,  unlMS  in  the  opinion  of  the  oourt 
the  prosecution  appeared  to  be  malicious.  I 
T.  R.  518.  Cartb.  421.  1  Ld.  Raym.  253. 
Ante,  1  book,  383.    U  East,  302.  305. 

But  in  an  action  for  a  malicious  prosecution 
for  a  misdemeantn;  the  party  need  not  produce 
a  copy  of  the  indictment.    Bla.  Rep.  385. 

Tne  remedy  for  a  malicious  prosecution  of 
regular  proceedings,  is  inirariably  an  action  on 
the  ca.He,  and  trespass  cannot  be  sustained. 
Hob.  266.  So  if  a  magistrate  issue  a  warrant 
without  information  on  oath,  when  the  action 
cannot  be  trespass,  2  T.  R.  255.  and  the  proper 
plea  is  the  general  issue,  3  Mod.  166;  and 
every  matter  of  defence  may  he  ^ven  in  evi- 
dence, under  such  plea,  though  it  is  otherwise 
in  an  action  for  words.    Willes,  20. 

Malicious  proceedings  of  a  civil  nature  are 
by  malicious  arrest,  issuing  a  commission  of 
bankruptcy,  &c.  It  seems  before  the  statutes 
entitling  the  defendant  in  civil  actions  to  costs, 
if  the  suit  terminated  in  his  favour,  he  might 
support  an  action  against  the  plaintiff,  if  the 
proceeding  vhu  malicious  and  tntkout  probal4$ 
ctatse.  Co.  Litt.  161.  n.  4.  a.  b.  o.  IQZ.  (a.)  3 
Lev.  210.  2  Wils.  305.  Styles,  379.  Hob. 
266.  4  Mod.  13,  4.  But  since  the  statute,  4 
Ja.  I.  c.  3.  which  gives  costs  to  a  defendant  in 
all  actions  in  case  of  a  nonsuit  or  verdict 
against  the  plaintiff,  and  other  statutes  giving 
costs  to  defendant  in  other  stages  of  the  canse, 
it  seems  that  no  action  can  be  supported  mere- 
ly in  respect  of  a  civil  suit  maliciousljr  institut- 
ed, except  in  some  cases  under  particular  le- 
gislative provisions,  1  Salk.  14.  and  therefore 
no  action  is  sustainable  for  a  vexatious  e^ct- 
ment.  1  B.  &  P.  205.  But  when  the  plaintiff 
in  a  civil  action  has  maliciously  adopted  a 
step  not  absolutely  necessary  for  the  ascer- 
tainment of  his  right,  as  in  the  case  of  an  un- 
founded orreMtf  or  an  arrest  for  ttoo  larger  sum, 

1  Iiev.  275.  or  on  one  side  of  an  account.  3 
B.  &  C.  130.  (in  any  of  which  cases  he  might 
have  proceeded  in  common  process),  the  party 
injured  by  such  arrest  may  support  an  action. 

2  Wils.  305.  As  il  is  necessary  the  avenues 
of  justice  should  not  be  narrowed,  the  courts 
do  not  encourage  actions  for  malicious  suits,  2 
Wils.  307 ;  but  as  a  civil  suit  is  not  like  a  cri- 
minal prosecution,  carried  on  for  the  benefit  of 
the  public,  less  favour  and  indulgence  is  to  be 


shewn  to  a  plaintiff  who  maliciously  arrests 
another,  than  to  the  prosecutor  of  an  indict- 
ment In  order  to  sustain  such  action,  four 
points  must  occur,  viz. 

1st.  Falsehood  in  the  demand. 

2d.  Want  of  probable  cause. 

3d.  Maliee  in  the  defendant. 

4tb.  Damage  by  arrest  or  imprisonment. 

1st.  FaU^ood  in  the  Denumd.-^lat.  With 
regard  to  the  falsehood  in  the  demand,  the 
rales  iH»plicab]e  to  a  criminal  proceeding, 
equally  i^ect  a  civil  suit.  1  Salk.  1516.  2 
T.  R.  225.  1  Esp.  Rep.  79.  14  East,  302. 
Selw.  106.  2.  If  there  be  a  set  off  reducing 
the  plaintiff's  demand,  his  maliciously  insert- 
ing only  one  side  of  the  account  is  actionable. 

3  B.  &  G.  139.  The  suit  must  h^ve  been  de- 
cided by  some  legal  means,  before  an  action 
for  a  malicious  action  can  be  commenced.  1 
Esp.  R.  80. 

2dly.  Want  of  probable  cause  also,  as  in 
criminal  proceedings,  is  neoessary,  and  the 
same  rules  prevail  with  regard  to  it.  And 
though  in  point  of  fact  an  action  may  turn  out 
to  be  unfounded,  yet  if  there  were  reasonable 
ground  to  apprehend  that  the  sum  for  which 
the  party  was  arrested  was  due,  no  action  can 
be  supported.  3  Esp.  R.  34.  Where  A.  ar- 
rested B.  upon  the  advice  of  his  special  plead- 
er, that  he  nad  a  good  cause  of  action,'  but  af- 
terwards discontinued  on  being  ruled  to  de- 
clare, and  B.  brought  an  action  ror  a  malicious 
arrest,  without  any  reasonable  or  probable 
cause,  it  vras  held,  that  the  reasonableness  or 
probability  of  the  cause  was  a  mixed  Question 
of  law  and  fact  for  the  iury  to  decioe ;  and 
that,  if  they  believed  the  defendant  acted  bona 
fide  upon  the  advice  he  had  received,-he  was 
entitled  to  a  verdict,  but  if  otherwise,  they 
ought  to  find  for  the  plaintiff.    2  B.  &  C.  603. 

4  Dow.  &  R.  107.     1  Garr.  204. 

3dly.  Maliee  in  the  Defendant. — ^Malioe  also 
is  an  essential  requisite  to  the  support  of  this 
action,  and  it  is  not  sufficient  to  prove  that  the 
writ  yf9B  sued  out,  or  the  arrest  made,  after 
the  payment  of  the  debt,  but  expross  malice 
must  in  eueh  eate  be  proved,  1  Bos.  6c  P. 
388.  2  B.  dc  P.  129.  3  East,  314 ;  and  in  a 
late  case,  where  a  writ  was  issued  by  mistake 
against  the  son  instead  of  the  father,  and  he 
was  imprisoned  four  days,  Gh.  J.  Abbott  held, 
that  as  there  was  no  evidence  of  malice  the 
action  was  not  sustainable.  Guildhall,  Oct. 
1825.  In  ordinary  oases,  however,  want  of 
probable  cause  being  ]»t>ved,  malice  (as  in 
criminal  prosecutions)  may  be  implied ;  ante, 
page  42.  n.  (a.)  1  T.  R.  545.  518.  9  East, 
361.  1  Gampb.  G.  N.  P.  202. 4  3  Gamp.  139. 
The  merely  not  proceeding  with  an  action  is 
not  sufficient  evidence  of  malice,  4  Taunt.  7 ; 
or  neglecting  to  countermand  the  writ  after 
the  debt  has  been  paid,  by  which  plaintiff  was 
arrested,  1  Bos.  &  Pol.  388,  especially  if  the 
facts  preclude  any  interference  of  malioe.  2 
Bos.  &  Pul.  129.  But  where  A.  arrested  B. 
on  an  affidavit  of  debt  for  money  paid  to  his 
use,  but  did  not  declare  until  ruled  so  to  do, 
and  soon  afterwards  discontinued  the  action 
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quate  remedy  in  damages,  either  by  an  action  of  conspiracy  (y),  which 
cannot  be  brought  but  against  two  at  the  least ;  or,  which  is  the  more 
usual  way,  by  a  special  action  on  the  case  for  a  false  and  malicious  prose- 
cution (z).  In  order  to  carry  on  the  former  (which  gives  a  recompense 
for  the  danger  to  which  the  party  has  been  exposed)  it  is  necessary  that 
the  plaiutiff  should  obtain  a  copy  of  the  record  of  his  indictment  and  ac- 
quittal ;  but,  in  prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of  the 
indictment,  where  there  is  any,  the  least,  probable  cause  to  found  such 
prosecution  upon  (a).  For  it  would  be  a  very  great  discouragement  to 
the  public  justice  of  the  kingdom,  if  prosecutors,  who  had  a  tolerable 
ground  of  suspicion,  were  liable  to  be  sued  at  law  whenever  their 
indictments  miscarried.  *But  an  action  on  the  case  for  a  mali-  [^127] 
cious  prosecution  may  be  founded  upon  an  indictment,  whereon  no 
acquittal  can  be  had ;  as  if  it  be  rejected  by  the  grand  jury,  or  be  coram 
non  judice,  or  be  insufficiently  drawn.  For  it  is  not  the  danger  of  the 
plaintiff,  but  the  scandal,  vexation,  and  expense,  upon  which  this  action 
is  founded  (h).  However,  any  probable  cause  for  preferring  it  is  sufficient 
to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  liberty. 
This  is  effected  by  the  injury  of  false  imprisonment  (15),  for  which  the  law 
has  not  only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  abo 
given  a  private  reparation  tcTthe  party ;  as  well  by  removing  the  actual 
confinement  for  the  present,  as,  after  it  is  over,  by  subjecting  the  wrong- 

ty)  Finch.  L.  905.  (a)  Caith.  491.    Lord.  R&ym.  253. 

{s)  F.  N.  B.  110.  ib)  10  Mod.  219,  2S0.    Stra.  601. 

^*^^— ^»^— M^— ^i— ^■^i^*^^^*'^"^^-^— ^— — ^^M^— ^—i ^^-^^MM .^-^— ^^^^^^^^-^^^— i-^M^  I  ■      ■    ^^^^— ^^^l^h^B^^M^^P^^— ^i^B^^^^^^^^^^^^^i^— ^B^W^^P^^^i^^M^I^ 

ud  paid  the  costs,  held  that  this  was  sufficient  plaintiff  is  bound  to  accept  from  a  defendant  in 

piima  facie  evidence  of  malice,  and  the  absence  custody  under  a  ca.  sa.,  the  debt  and  costs, 

of  probable  cause  to  support  an  action  for  a  when  tendered,  in  satisfaction  of  his  debt, 

malicious  arrest.    4  B.  &  C.  21.  and  to  sign  an  authority  to  the  sheriff  to  dis- 

4thl7.  With  respect  to  the  damage  necesnary  charge  the  defendant  out  of  custody,  and  an 

to  the  support  of  this  action,  it  has  already  action  on  the  case  will  lie  against  a  plaintiff 

been  observed,  that  as  a  defendant  is  entitled  for  having  niaIiciou.^ly  refused  so  to  do.    And 

to  ccats,  his  pecuniary  interest  is  not,  in  legal  the  refusal  to  sign  the  discharge  is  sufficient 

consideration,  affected  by  a  civil  action,  though  prima  facie  evidence  of  malice,  in  the  absence 

indeed  the  costs  allowed  are  rarely  equal  to  of  circumstances  to  robut  the  presumption.    4 

the  expenditure  incurred  by  a  defence.     His  B.  &  C.  26. 

character  also,  a.«  we  have  already  seen,  is  not        (15)  But  the  merely  givine  charge  of  a  per- 

affected,  and  the  imprisonment  of  his  person  is  son  to  a  poHcc-oflicer,  not  fuliowed  by  any  ac- 

therefom  the  only  legal  damage  which  entitles  tual   apprehension   of  the   person,  does  not 

him  to  compensation.     But  in  some  instances  amount  to  an  imprisonment,  though  the  party 

the  court  have  power  to  interfere  in  a  summa-  to  avoid  it  attend  at  a  police  ofhce.  1  £sp. 

ly  way  to  compel  the  plaintiff  to  make  compen-  Rep.  431.    2  New.  Rep.  21 1 ;  and  in  Gardner 

aatlon.    3  Bos.  &  P.  115.     Co.  Lilt.  161.  b.  in  v.  Wedd,  and  others,  Easter  Term  1825,  on  a 

notes.  /  motion  for  a  new  trial,  the  court  of  common 

By  a  late  statute,  43  Geo.  III.  c.  46.  s.  3.    3  pleas  held  that  the  lifting  up  a  person  in  his 

B.  &  P.  115.  if  the  plaintiff  in  an  action  do  chair,  and  carrying  him  out  of  the  room,  in 

not  recover  the  amount  of  the  sum  for  which  which  he  was  sitting  with  others,  and  exclud- 

he  arrested  the  defendant,  though  he  obtain  a  ing  him  from  the  room,  was  not  a  false  impri- 

verdict,  the  defendant  is  entitled  to  his  costs,  aonment,  so  as  to  entitle  the  plaintiff  to  a  ver- 

if  it  appear  to  the  satisfaction  of  the  court* upon  diet  on  a  count  for  false  imprisonment.    The 

a  summary  application,  supported  by  affidavit,  circumstance  of  an  imprisonment  being  com* 

that  plaintiff  had  not  reasonable  cause  for  ob-  mitted  under  a  mistake  constitutes  no  excuse, 

tainiog  the  defendant  to  be  arrested  for  the  3  Wila.  309.    And  it  has  been  decided,  that  if 

whole  amount.    An  action  on  the  case  may  A.  tell  an  officer  who  has  a  warrant  against  B., 

also  be  snpported  for  maliciously  issuinf^  a  that  his  (A.'s)  name  is  B.,  and  thereupon  the 

commission  of   bankruptcy,  notwithstandmg  officer  arrests   A.,  it  is  false   imprisonment, 

die  specific  remedy  provided  by  the  bankrupt  Moore,  457.     Hard.  323 ;   but  see  3  Camp, 

laws.     1  book,  ante,  427.     Willes,  581.     2  IDS;  and  this  doctrine  was  overruled  in  a  late 

Wila.  146.      3  Campb.  59.      So  also   if  the  case  on  the  western  circuit,  on  the  principle 

plaintiff  in  an  action  adopt  an  irregular  nro-  volenti  non  fit  injnriam,  and  that  such  a  fraud 

oeeding,  as  issuing  a  second  fi.  fa.  penaing  upon  legal  proceedings  cannot  give  a  right  of 

tlie  first.  Hob.  205.  266.     1  Browl.  12.     So  a  action. 

Vol.  II.  16 
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doer  to  a  civil  action,  on  account  of  the  damage  sustained  by  the  loss  of 
time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are  two  points  re- 
quisite :  1 .  The  detention  of  the  person :  and,  2.  The  imlawfulness  of 
such  detention.  Every  confinement  of  the  person  is  an  imprisonment, 
whether  it  be  in  a  common  prison,  or  in  a  private  house,  or  in  the  stocks, 
or  even  by  forcibly  detaining  one  in  the  public  streets  (c).  Unlawful,  or 
false,  imprisonment  consists  in  such  confinement  or  detention  without  suf- 
ficent  authority:  which  authority  may  arise  either  from  some  process 
from  the  courts  of  justice,  or  from  some  warrant  from  a  legal  officer  having 
power  to  commit,  under  his  hand  and  seal,  and  expressing  the  cause  of 
such  commitment  (d) ;  or  from  some  other  special  cause  warranted,  for 
the  necessity  of  the  thing,  either  by  conunon  law,  or  act  of  parliament ; 
such  as  the  arresting  of  a  felon  by  a  private  person  without  warrant,  the 
impressing  of  mariners  for  the  public  service,  or  the  apprehending  of  wag- 
goners for  misbehaviour  in  the  public  highways  {e).  False  imprisonment 
also  may  arise  by  executing  a  lawful  warrant  or  process  at  an 
[*128]  ^unlawful  time,  as  on  a  Sunday  (/);  for  the  statute  hath  de- 
clared, that  such  service  or  process  shall  be  void  (16).  This  is 
the  injury.  Let  us  next  see  the  remedy :  which  is  of  two  sorts ;  the  one 
removing  the  injury,  the  other  making  satisfaction  for  it. 

The  means  of  removing  the  actual  mjury  of  false  imprisonment  are  four- 
fold. 1.  By  writ  of  mainprize.  2.  By  writ  de  odio  et  atia  (17).  3.  By 
writ  de  homine  replegiando.     4.  By  writ  of  habeas  corpus. 

1.  The  writ  of  mainprize,  manucaptio,  is  a  writ  directed  to  the  sheriff, 
(either  generally,  when  any  man  is  imprisoned  for  a  bailable  offence,  and 
bail  hath  been  refused ;  or  specially,  when  the  offence  or  cause  of  com- 
mitment is  not  properly  bailable  below),  commanding  him  to  take  sureties 
for  the  prisoner's  appearance,  usually  called  mainpernors,  and  to  set  him  at 
large  (g).  Mainpernors  differ  from  bail,  in  that  a  man's  bail  may  impri- 
son or  surrender  him  up  before  the  stipulated  day  of  appearance  ;  main- 
pernors can  do  neither,  but  are  barely  sureties  for  his  appearance  at  the 
day :  bail  are  only  sureties,  that  the  party  be  answerable  for  the  special 
matter  for  which  they  stipulate  ;  mainpernors  are  bound  to  produce  him 
to  answer  all  charges  whatsoever  (h). 

2.  The  writ  de  odio  et  atia  was  anciently  used  to  be  directed  to  the  she- 
riff, commanding  him  to  inquire  whether  a  prisoner  charged  with  murder 
was  committed  upon  just  cause  of  suspicion,  or  merely  propter  odium  et  ati- 
am,  for  hatred  and  ill-will ;  and  if  upon  the  inquisition  due  cause  of  suspi- 
cion did  not  appear,  then  there  issued  another  writ  for  the  sheriff  to  admit 
him  to  bail.  This  writ,  according  to  Bracton  {i),  ought  not  to  be  denied 
to  any  man,  it  being  expressly  ordered  to  be  ma!ide  out  gratis,  without  any 

denial,  by  magna  carta,  c.  26.  and  statute  West,  2.  13  Edw.  I.  c. 

[*129]    29.     But  the  statute  *of  Gloucester,  6  Edw.  I.  c.  9.  restrained  it 

in  the  case  of  killing  by  misadventure  or  self-defence,  and  the 

(c)  S  Inst.  589.  (r)  F.  N.  B.  S50.    1  Hal.  P.  C.  141.    Coke  on 

((f)  IM.  46.  ball  and  mainp.  ch.  10. 

(e)  Stat.  Geo.  III.  c.  78.  (A)  Coke  on  bail  and  mainp.  ch.  S.  4  Inst.  107. 

(/)  Stat.  Car.  II.  c.  7.    Salk.  78.  6  Mod.  05.  (t)  /.  3,  tr.  S,  e.  8. 

(16)  But  the  statute  has  excepted  cases  of  thin^  is  now  known  in  practice,  their  use  and 
treason,  felony,  and  breach  of  toe  peace,  in  application  being  entirely  superseded  by  sum- 
which  the  execution  of  a  lawful  warrant  or  roary  resort  to  magistrates,  or  upon  their  re- 
process is  allowed  upon  a  Sunday.  fusal,  to  a  judge  of  the  Court,  as  the  case  may 

(17)  Of  the  two  first  mentioned  writs  no-  require. 
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statute  28  Edw.  III.  c.  9.  abolished  it  in  all  cases  whatsoever  :  but  as  the 
statute  42  Edw.  III.  c.  1.  repealed  all  statutes  then  in  being,  contrary  to 
the  great  charter,  sir  Edward  Coke  is  of  opinion  {k)  that  the  writ  de  odio  et 
atia  was  thereby  revived. 

3.  The  writ  de  homine  replegiando  (/)  (18)  lies  to  replevy  a  man  out  of 
prison,  or  out  of  the  custody  of  any  private  person  (in  the  same  manner 
that  chattels  taken  in  distress  may  be  replevied,  of  which  in  the  next 
chnpter),  upon  giving  security  to  the  sheriff  that  the  man  shall  be  forth- 
coming to  answer  any  charge  against  him.  And  if  the  person  be  convey- 
ed out  of  the  sheriff's  jurisdiction,  the  sheriff  may  return  that  he  is  eloign- 
ed, eloiigatus ;  Upon  which  a  process  issues  (called  a  capias  in  mthemam) 
to  imp r  son  the  defendant  himself,  without  bail  or  mainprize  (m),  till  he 
produces  the  party.  But  this  writ  is  guarded  with  so  many  exceptions  (n), 
that  it  is  not  an  effectual  remedy  in  numerous  instances,  especially  where 
the  crown  is  concerned.  The  incapacity  therefore  of  these  three  remedies 
to  give  complete  relief  in  every  case  hath  almost  entirely  antiquated  them ; 
and  hath  caused  a  general  recourse  to  be  had,  in  behalf  of  persons  ag- 
grieved by  illegal  imprisonment,  to 

4.  The  writ  of  habeas  corpus^  the  most  celebrated  writ  in  the  English 
law.  Of  this  there  are  various  kinds  made  use  of  by  the  courts  at  West- 
minster, for  removing  prisoners  from  one  court  into  another  for  the  more 
easy  administration  of  justice.  Such  is  the  habeas  corpus  ad  respondendum , 
when  a  man  hath  a  cause  of  action  against  one  who  is  confined  by  the 
process  of  some  inferior  court ;  in  order  to  remove  the  prisoner,  and  charge 
him  with  this  new  action  in  the  court  above  (o).  Such  is  that  ad 
satisfaciendum,  when  a  prisoner  hath  *had  judgment  against  him  [*130] 
in  an  action,  and  the  plaintiff  is  desirous  to  bring  him  up  to  some 
superior  court  to  charge  him  with  process  of  execution  {p).  Such  also 
are  those  ad  prosequendum,  testificandum,  deliberandum,  dfc. ;  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute  or  bear 
testimony  in  any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the 
fact  was  committed  (19).  Such  is,  lastly,  the  common  writ  ad  faciendum 
et  recipiendum,  which  issues  out  of  any  of  the  courts  of  Westminster-hall, 
when  a  person  is  sued  in  some  inferior  jurisdiction,  and  is  desirous  to  re- 
move the  action  into  the  superior  court ;  commanding  the  inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day  and  cause  of 
his  caption  and  detainer  (whence  the  writ  is  frequently  denominated  an 
habeas  corpus  cum  causa)  to  do  and  receive  whatsoever  the  king's  court  shall 
consider  in  that  behalf.  This  is  a  writ  grantable  of  common  right,  with- 
out any  motion  in  court  {q),  and  it  instantly  supersedes  all  proceedings  in 
the  court  below.  But  in  order  to  prevent  the  surreptitious  discharge  of 
prisoners,  it  is  ordered  by  statute  1  <S&  2  P.  &  M.  c.  13.  that  no  habeas  cor- 

(I)  S  Inst.  43.  55. 315.  retto,  quart  teeyadum  eonsuetuduum  AngUae  non 

(D  F.  N.  B.  66.  .  iit  replegiabUit,    (Regittr.  77.) 

(n)  Raym.  474.  (o)  S  Mod.  198. 

in)  Nisi  e^ut  ett  ^  #peeui/e  j^aceptum  not-        (d)  3  Lillr  prac.  reg.  4. 
frWR,  »e/  camiaHt  Jmstttiam  tuutrit  ^*i  pro  morit        (q)  9  Mod.  306. 
AoMJtu,  vet  pro  firesta  nostra,  vel  pro  aliquo  alio 

(18)  In  New-York  this  writ  is  allowed  to  (19)  By  44  Geo.  III.  e.  102.  any  of  the  judg. 

any  one  who  is  claimed  by  another  as  a  fugi-  es  of  England  or  Ireland  may  award  a  writ  of 

tire  from  another  state,  and  bound  to  senre  kabeaa  eorj^  ad  tetttfieandum  to  brin^  a  pri- 

SQch  other ;  although  the  person  claiming  the  soner  detained  in  any  gaol  to  be  exammea  ai 

beoefit  of  this  writ  may  have  been  previously  a  witness  in  any  court  of  record,  or  sitting  at 

delivered  over  to  his  master  on  a  habeoM  eorptu.  nisi  jnius, 
3  R.  S.  561,  i  15. 
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^s  shall  issue  to  remove  any  prisoner  out  of  any  gaol,  unless  signed  by 
some  judge  of  the  court  out  of  which  it  is  awarded.  And  to  avoid  vexa- 
tious delays  by  removal  of  frivolous  causes,  it  is  enacted  by  statute  21  Jac. 
I.  c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  is  a  barrister  of 
three  years'  "standing,  no  cause  shall  be  removed  from  thence  by  habeas 
corpus  or  other  writ,  after  issue  or  demurrer  deliberately  joined :  that  no 
cause,  if  once  remanded  to  the  inferior  court  by  writ  o{  procedendo  or  other- 
wise, shall  ever  afterwards  be  again  removed  ;  and  that  no  cause  shall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration  do  not  amount 
to  the  sum  of  five  pounds.  But  an  expedient  (r)  having  been  found  out  to 
elude  the  latter  branch  of  the  statute,  by  procuring  a  nominal  plaintiff  to 
bring  another  acdon  for  five  pounds  or  upwards,  (and  then  by  the  course  of 

the  court,  the  habeas  corpus  removed  l3oth  actions  together),  it  is 
[*131]    therefore  enacted  by  statute  12  Geo.  I.  c.  29.  that  the  inferior  *court 

may  proceed  in  such  actions  as  are  under  the  value  of  five  pounds, 
notwithstanding  other  actions  may  be  brought  against  the  same  defend- 
ant to  a  greater  amount.  And  by  statute  19  Geo.  III.  c.  70.  no  cause, 
under  the  value  of  ten  pounds  (20),  shall  be  removed  by  habeas  corpus^  or 
otherwise,  into  any  superior  court,  unless  the  defendant  so  removing  the 
same,  shall  give  special  bail  for  payment  of  the  debt  and  costs  (21). 

3ut  the  great  and  efficacious  writ,  in  all  manner  of  illegal  confinement, 
is  that  of  habeas  corpus  ad  subjiciendum ;  directed  to  the  person  detaining 
another,  and  commanding  him  to  produce  the  body  of  the  prisoner,  with 
the  day  and  cause  of  his  caption  and  detention,  ad  faciendum^  subjiciendum^ 
et  recipiendum^  to  do,  submit  to,  and  receive  whatsoever  the  judge  or  court 
awarding  such  writ  shall  consider  in  that  behalf  (^)  (22).  This  is  a  high 
prerogative  writ,  and  therefore  by  the  common  law  issuing  out  of  the  court 
of  king's  bench  not  only  in  term-time,  but  also"  during  the  vacation  (/),  by 
2^  fiat  from  the  chief  justice'or  any  other  of  the  judges,  and  running  into  all 
parts  of  the  king's  dominions  ;  for  the  king  is  at  all  times  entitled  to  have 
an  account,  why  the  liberty  of  any  of  his  subjects  is  restrained  (w),  wher- 
ever that  restraint  may  bo  inflicted.  If  it  issues  in  vacation,  it  is  usually 
returnable  before  the  judge  himself  who  awarded  it,  and  he  proceeds  by 
himself  thereon  {v)  ;  unless  the  term  shall  intervene,  and  then  it  may  be 
returned  in  court  (to).  Indeed  if  the  party  were  privileged  in  the  courts  of 
common  pleas  and  exchequer,  as  being  (or  supposed  to  be)  an  officer  or 
suitor  of  the  court,  an  habeas  corpus  ad  subjiciendum  might  also  by  conunoa 

(r)  Dohun.  instit.  legal.  85,  tdit.  1708.  Saturday.  The  Thonday  after  was  therefore  the 

(«)  St.  Trials,  viii.  149.  30th  of  November,  two  days  after  the  expiration 

(0  The  pluriet  habeas  eorputAitected  to  ^rwicY  of  the  term. 

in  43  Eliz.  (cited  4  Burr.  850.)  was  teste^d  die  Jovia  («)  Cro.  Jac.  543. 

proa?  poet  quinden*  Saneti  Martini.    It  appears  by  (o)  4  Burr.  650. 

referring  to  the  dominical  letter  of  that  year,  that  (w)  Ilrid.  400.  543.  006. 

this  quindena  (Nov.  SS.)  happened  that  year  on  a 


(20)  By  statute  57  Geo.  III.  e.  124,  extend*  real  estate  comes  in  question :  and  actions  of 
ed  to  15/.  and  by  ststnte  7  6c  8  Geo.  IV.  c.  71,  replevin  and  of  false  imprisonment.  2  R,  S. 
^  6,  extended  to  20/.  389,  ^  1, 4,  14. 

(21)  Causes  are  removable  from  the  com-  (22)  In  New-York  this  writ  may  be  granted 
mon  pleas  court  to  the  supreme  court  by  eer-  by  the  chancellor,  or  any  of  the  judges  of  the 
ftorari,  whenever  the  matter  in  dispute  exceeds  Supreme  Court,  or  any  officer  authorized  to 
250  dollars,  but  in  the  city  of  New-York  where  perform  the  duties  of  such  judge  at  chambers, 
it  exceeds  500  dollars ;  and  in  the  following  and  residing  in  the  county  where  the  prisonei 
cases  they  may  be  removed,  whatever  the  is  detained :  or  if  these  cannot  or  will  not  act, 
amount  amy  be,  vis.  in  actions  in  which  the  then  to  a  similar  officer  in  an  adjoining  coun 
state  in  interested,  or  which  are  brought  by  or  ty  :  it  may  also  be  granted  by  the  Supreme 
■gainst  any  city :  actions  in  which  the  title  to  Court  in  term  time     (2  R.  S.  563). 
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law  have  been  awarded  from  thence  {a) ;  and,  if  the  cause  of  imprison- 
ment were  palpably  illegal,  they  might  have  discharged  him  (y) :  but,  if 
he  were  committed  for  any  criminal  matter,  they  could  only  have  remand- 
ed him,  or  taken  bail  for  his  appearance  in  the  court  of  king's  bench  (;?), 
which  occasioned  the  common  pleas  for  some  time  to  discounte- 
nance such  applications.  But  since  the  ^mention  of  the  king's  [*1 32] 
bench  and  common  pleas,  as  co-ordinate  in  this  jurisdiction,  by 
statute  16  Car.  I.  c.  10.  it  hath  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entitled  to  the  benefit  of  the  common  law  writ,  in 
either  of  those  courts,  at  his  option  (a).  It  hath  also  been  said,  and  by 
very  respectable  authorities  (6),  that  the  like  habeas  corpus  may  issue  out  of 
the  court  of  chancery  in  vacation ;  but  upon  the  famous  application  to 
lord  Nottingham  by  Jenks,  notwithstanding  the  most  diligent  searches,  no 
precedent  could  be  found  where  the  chancellor  had  issued  such  a  writ  in 
vacation  (c),  and  therefore  his  lordship  refused  it  (23). 


(jr)  2  but.  9ft.    4  Inst.  800.    S  Hal.  P.  G.  HI.    8 

(jrj  Vaogli.  159. 

(s)  Carter  S81.    2  Jon.  IS. 


(a)  2  Mod.  19B.  Wood's  Case,  C.  B.  Hill.  11  Geo. 
111. 
(»)  4  Inst.  183.    3  Hal.  P.  C.  147. 
(e)  Lord  Ifbtt.  MSS.  Rep.  July,  1G76. 


(23)  It  was  determined,  after  a  rery  elabo- 
rate inTesttgation  of  all  the  authorities  by  lord  - 
Eldon  in  Crowley's  case,  that  the  lord  chan- 
cellor can  issae  the  writ  of  habeas  corpus  at 
eoDUBon  law  in  racation,  orerroling  the  deci- 
sion in  Jenk^e  case.     See  2  Swanst.  1. 

Bj  two  modem  statates,  the  43  Goo.  III.  c. 
140.  and  44  Geo.  III.  c.  102.  the  habeas  corpus 
9d  tmtijicandum,  has  been  rendered  more  ei!i- 
cienL  Bv  the  first,  a  Judge  may  awanl  the 
writ  for  the  purpose  of'^  bringing  any  prisoner 
from  any  gaol  in  England  or  Ireland  as  a  wit- 
ness, before  any  court-martial,  commissioners 
of  bankrupt,  or  for  auditing  public  accounts, 
or  other^commiasioners,  under  any  commission 
or  warrant  from  bis  majesty  ;  ^the  statute  has 
the  same  application  to  the  habeas  corpus  ad 
deliberandum}.  By  the  other  statute,  a  simi- 
lar power  is  giren  for  bringing  up  any  prisoner 
as  a  witness  before  any  of  the  courts,  or  any 
jusdee  of  oyer  and  terminer,  or  gaol  delivery, 
or  sitting  at  nisi  prius,  in  Eheland  or  Ireland. 

The  benefit  of  the  writ  of  habeas  corpus, 
wbich  was  limited  by  the  former  acts  to  cases 
of  commitment  or  detainer  for  criminal,  or  sup- 
posed criminal  matter,  has  been  still  further 
ea^teoded  by  the  59  Geo.  III.  c.  100.  which 
enacte,  that  any  one  of  the  judges  may  issue  a 
writ  of  habeas  corpus  in  vacation,  returnable 
immediately,  before  himself  or  any  other  judge 
of  the  same  court  in  cases  other  than  for  cri- 
minal matter  or  for  debt ;  and  the  non-obser- 
yanee  of  such  writ  is  to  be  deemed  a  contempt 
of  coort.  But  if  the  writ  be  awarded  so  late 
in  the  vacation  that  the  return  cannot  be  con- 
yeniently  made  before  terra,  then  it  is  to  be 
made  returnable  in  court  at  a  day  certain. 
And  if  the  writ  be  awarded  late  in  term,  it 
may  be  made  returnable  in  vacation  in  like 
manner.  The  act  applies  to  Ireland  as  well 
M  England,  and  the  writ  may  run  into  coun- 
ties {Mdatine,  cinque  ports,  and  privileged 
|4aces,  &c.  Berwick-upon-Tweed,  and  the 
isles  of  Guernsey,  Jersey,  or  Man. 

The  writ  of  habeas  corpus  is  the  privilege 
of  thf>  British  subject  only,  and  therefore  can- 


not be  obtained  by  an  alien  enemy,  or  a  prison- 
er of  war.  See  the  case  of  the  three  Spanish 
sailors,  2  Blk.  1324.  2  Burr.  765.  The  re- 
lief in  such  cases  is  by  application  to  the  se- 
cretary at  war.  On  a  commitment  by  either 
house  of  parliament  for  contempt  or  breach  of 
privilege,  the  courts  at  Westminster  cannot 
discharge  on  a  habeas  corpus ;  although  on 
the  return  of  the  writ  such  commitment  should 
appear  illegal ;  for  they  hare  no  power  to  con- 
trol the  privileges  of  parliament.  2  Hawk.  e. 
15.  s.  73.    ST.  R.  314. 

The  writ  of  habeas  corpus,  whether  at  com- 
mon law  or  under  31  Car.  II.  c.  2.  does  not 
issue  as  a  matter  of  course  upon  application 
in  the  first  inMance,  but  must  oe  grounded  on 
an  affidavit,  upon  which  the  court  arc  to  ex- 
ercise their  discretion  whether  the  writ  shall 
issue  or  not.  3  B.  &  A.  420.  2  Chitty  R. 
207.  A  habeas  eonuM  cum  causa  does  not  lie 
to  remove  proceedings  from  an  inferior  juris- 
diction, into  the  court  of  K.  B.,  unless  it  ap- 
pears that  the  defendant  is  actually  or  virtually 
m  the  custody  of  the  court  below.  1  B.  &  C. 
513.  2  Dowl.  &  R.  722.  The  court  of  K.  B.  will 

frant  a  hqbeas  corpus  to  the  warden  of  the 
*leet,  to  take  a  prisoner  confined  there  for 
debt  before  a  magistrate,  to  be  examined  from 
day  to  day  respecting  a  charge  of  felony  or 
misdemeanor.  5  B.  &  A.  730.  The  court  of 
exchequer  will  not  grant  a  habeas  corpus  to 
enable  the  defendant  in  an  information,  who 
is  confined  in  a  county  gaol  for  a  libel  under 
the  sentence  of  another  court,  to  attend  at 
Westminster  to  conduct  his  defence  in  per- 
son ; — the  application  should  be  made  to  the 
court  by  whom  the  defendant  was  sentenced. 
9  Price.  147.     Nor  will  the  court  of  K.  B. 

§rant  a  writ  of  habeas  corpus  to  bring  up  a 
efendant  under  sentence  of  imprisonment  for 
a  misdemeanor,  to  enable  him  to  shew  cause  in 
person  as^ainst  a  rule  for  a  criminal  informa- 
tion. 3  B.  &  A.  679.  n.  Where  there  are  ar- 
ticles of  separation  between  the  husband  and 
wife,  if  the  husband  aflerwards  confine  her. 
she  may  have  a  habeas  corpus  and  be  set  at 
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In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for 
it  by  motion  to  the  court  (d),  as  in  the  case  of  all  other  prerogative  writs 
(^er/toran,  prohibition,  mandamus,  <^c.)  which  do  not  issue  as  of  mere  course, 
without  shewing  some  probable  cause  why  the  extraordinary  power  of 
the  crown  is  called  in  to  the  party's  assistance.  For,  as  was  argued  by 
lord  chief  justice  Yaughan  (e),  '*  it  is  granted  on  motion,  because  it  cannot 
be  had  of  course  ;  and  there  is  therefore  no  necessity  to  grant  it ;  for  the 
court  ought  to  be  satisfied  that  the  party  hath  a  probable  cause  to  be  de* 
livered."  And  this  seems  the  more  reasonable,  because  (when  once  grant- 
ed) the  person  to  whom  it  is  directed  can  return  no  satisfactory  excuse  for 
not  bringing  up  the  body  of  the  prisoner  (/).  So  that  if  it  issued  of 
mere  course,  without  shewing  to  the  court  or  judge  some  reasonable  ground 
for  awarding  it,  a  traitor  or  felon  under  sentence  of  death,  a  soldier  or  mari- 
ner in  the  king's  service,  a  wife,  a  child,  a  relation,  or  a  domestic,  confined 
for  insanity,  or  other  prudential  reasons,  might  obtain  a  temporary  enlarge- 
ment by  suing  out  an  habeas  corpus,  though  sure  to  be  remanded  as  soon 
as  brought  up  to  the  court.  And  therefore  Sir  Edward  Coke,  when  chief 
justice,  did  not  scruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to  one  confined 

(iT)  t  Mod.  308.    1  Lev.  1.  (/)  Cro.  Jac.  543. 

(ff)  Bushel's  case,  8  Jon.  IS. 

liberty.  13  East,  173.  n.  A  habeas  corpus  will  it  to  its  mother,  from  whom  it  had  been  taken, 
be  granted  in  the  first  instance,  to  bring  up  an  first  by  fraud,  and  then  by  force,  without  pre- 
infant  who  had  absconded  from  his  father  and  fudice  to  the  question  of  guard iansliip,  which 
was  detained  by  >  third  person  without  his  belongs  to  the  lord  chancellor.  ^  7  ifast,  579. 
consent.  4  Moore,  366.  The  court  will  not  Where  a  prisoner  is  brought  up  under  a  habeas 
grant  a  habeas  corpus  to  bring  up  the  body  of  corpus  issued  at  common  law,  he  may  con* 
a  feme-covert  on  an  affidavit  that  she  is  desi-  trovert  the  truth  of  the  return  by  virtue  of  the 
roue  of  disposing  of  her  separate  property,  and  56  Geo.  III.  c.  100.  s.  4.  4  0.  &  C.  136.  Pri- 
that  her  husband  will  not  admit  the  necessary  soner  committed  for  manslaughter,  upon  the 
parties,  and  that  she  is  confined  by  illness  and  return  of  the  habeas  corpus,  was  allowed  to 
not  likely  to  live  long;  nor  will  they  under  give  bail  in  the  country,  oy  reason  of  his  po* 
such  circumstances,  grant  a  rule  to  shew  verty,  which  rendered  him  unable  to  appear 
cause  why  the  necessary  parties  should  not  be  with  bail  in  court.  6  M.  &  S.  108.  '1  B.  & 
admitted  to  see  her,  for  if  there  be  no  restraint  A.  209.  2  Chit.  Rep.  110. 
of  personal  liberty,  the  matter  is  only  cogni-  With  respect  to  the  Reitarn.  A  return  in 
zable  in  a  court  of  eouity.  1  Chitty  R.  654.  the  following  words,  "  I  had  not  at  the  time  of 
Where  application  had  been  made  for  the  dis-  receiving  this  writ,  nor  have  I  since,  hod  the 
charge  of  an  impressed  seaman,  before  the  body  of  A.  B.  detained  in  my  custody,  so  that 
two  years  of  his  protection  b^rthe  stat.  13  Geo.  I  could  not  have  her,  &c."  was  holden  bad, 
II.  c.  17.  were  expired ;  which  was  then  in-  and  an  attachment  was  granted  against  iJhe 
effectual,  because  the  facts  were  not  verified  party  who  made  it.  5  T.  R.  69.  It  seems 
with  sufficient  certainty ;  yet  the  doubt  being  sufficient  to  set  forth,  that  the  defendant  is  in 
semoved  by  another  affidavit,  the  court  grant-  custody  under  the  sentence  of  a  court  of  corn- 
ed a  writ  of  habeas  corpus  for  the  purpose  of  pelent  jurisdiction  to  inquire  of  the  offence 
liberating  him,  though  the  two  years  were  ex-  and  pass  such  sentence,  without  setting  forth 
pired.  8  East,  27.  The  court  on  affidavit,  the  particular  circumstances  necessary  to  war- 
suggesting  probable  cause  to  believe  that  a  rant  such  a  sentence.  1  East,  306.  5  Dow. 
helpless  and  ignorant  female  foreigner  was  199,  200.  The  court  will  not  extend  matter 
exhibited  for  money  without  her  consent,  grant-  dehors  the  return,  in  support  of  the  sentence 
ed  a  rule  on  her  keepers  to  shew  cause  why  a  or  proceeding  against  the  defendant,  2  Ai.  dc 
writ  of  habeas  corpus  should  not  issue  to  bring  S.  226.  nor  go  into  the  merits,  but  decide  upon 
her  before  the  court,  and  directed  an  examina-  the  return  of  a  regular  conviction  prima  facie, 
tion  before  the  coroner  and  attorney  of  the  7  East,  376.  Where  a  defendant  was  com- 
oourt,  in  the  presence  of  the  parties  applying  mitted  by  an  ecclesiastical  judge  of  appeal  for 
and  applied  against.  Ex  parte  Hottentot  Ve-  contumacy  in  not  paying  costs,  and  tne  signi- 
nus,  13  East,  195.  The  writ  will  be  granted  ficavit  only  described  the  suit  to  be  "  a  certain 
to  a  military  officer  under  arrest  for  charges  of  cause  of  appeal  and  complaint  of  nullity,'* 
misconduct,  if  he  be  not  brought  to  trial  pur-  without  shewing  that  the  defendant  was  com- 
suant  to  the  articles  of  war,  as  soon  as  a  court-  mitted  for  a  cause  within  the  jurisdiction  of 
martial  can  be  conveniently  assembled,  unless  the  spiritual  judge,  it  was  held,  that  the  de- 
the  delay  is  satisfiitctorily  explained.  2  M.  &  fendant  was  entitled  to  be  discharged  on  ha- 
S.  428.  The  court  will  grant  a  habeas  corpus  beas  corpus.  5  B.  &  A.  791.  1  Dowl.  &  Ry. 
to  bring  up  the  body  of  a  bastard  child  witnin  460. 
the  age  ofnurture,  for  the  purpose  of  restoring      * 
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by  the  court  of  admiralty  for  piracy ;  there  appearing,  upon  hiS 
own  shewing,  sufficient  grounds  to  *confihe  him  (g).  On  the  [*133] 
other  hand,  if  a  probable  ground  be  shewn,  that  the  party  is  im- 
prisoned without  just  cause  (A),  and  therefore  hath  a  right  to  be  delivered, 
the  writ  oi  habeas  corpus  is  then  a  writ  of  right,  which  "  may  not  be  denied, 
but  ought  to  be  granted  to  every  man  that  is  committed,  or  detained  in  pri- 
son, or  otherwise  restrained,  though  it  be  by  the  command  of  the  king,  the 
privy  council,  or  any  other  (i).*' 

In  a  former  part  of  these  commentaries  (k)  we  expatiated  at  large  on 
the  personal  liberty  of  the  subject.  This  was  shewn  to  be  a  natural  in- 
herent right,  which  could  not  be  surrendered  or  forfeited  unkss  by  the 
commission  of  some  great  and  atrocious  crime,  and  which  ougnt  not  to  be 
abridged  in  any  case  without  the  special  permission  of  law.  A  doctrine 
coeval  with  the  first  rudiments  of  the  English  constitution,  and  handed 
down  to  us,  from  our  Saxon  ancestors,  notwithstanding  all  their  struggles 
with  the  Danes,  and  the  violence  of  the  Norman  conquest :  asserted  after- 
wards and  confirmed  by  the  conqueror  himself  and  his  descendants  ;  and 
though  sometimes  a  little  impaired  by  the  ferocity  of  the  times,. and  the  oc- 
casional despotism  of  jealous  or  usurping  princes,  yet  established  on  the 
firmest  basis  by  the  provisions  of  magna  carta^  and  a  long  succession  of 
statutes  enacted  under  Edward  III.  To  assert  an  absolute  exemption 
from  imprisonment  in  all  cases,  is  inconsistent  with  every  idea  of  law  and 
political  society ;  and  in  the  end  would  destroy  all  civil  liberty,  by  render- 
ing its  protection  impossible :  but  the  glory  of  the  English  law  consists  in 
clearly  defining  the  times,  the  causes,  and  the  extent,  when,  wherefore, 
and  to  what  degree  the  imprisonment  of  the  subject  may  be  lawful.  This 
it  is,  which  induces  the  absolute  necessity  of  expressing  upon  every  com- 
mitment the  reason  for  which  it  is  made  :  that  the  court  upon  an  habeas 
oorpas  may  examine  into  its  validity ;  and  according  to  the  circumstances 
of  the  case  may  discharge,  admit  to  bail,  or  remand  the  prisoner. 

•And  yet,  early  in  the  reign  of  Charles  I.  the  court  of  king's  [•134] 
bench,  relying  on  some  arbitrary  precedents  (and  those  perhaps 
misunderstood)  determined  (^  that  they  could  not  upon  an  habeas  corpus 
either  bail  or  deliver  a  prisoner,  though  committed  without  any  cause  as- 
signed, in  case  he  was  committed  by  the  special  command  of  the  king,  or 
by  the  lords  of  the  privy  council.  This  drew  on  a  parliamentary  inquiry, 
and  produced  the  petition  of  rights  3  Car.  I.  which  recites  this  illegal  judg- 
ment, and  enacts  that  no  freeman  hereafter  shall  be  so  imprisoned  or  de- 
tained. But  when,  in  the  following  year,  Mr.  Selden  and  others  were 
committed  by  the  lords  of  the  council,  in  pursuance  of  his  majesty's  special 
command,  under  a  general  charge  of  "  notable  contempts  and  stirring  up 
sedition  against  the  king  and  government,"  the  judges  delayed  for  two 
terms  (including  also  the  long  vacation)  to  deliver  an  opinion  how  far  such 
a  charge  was  bailable.  And  when  at  length  they  agreed  that  it  was, 
they  however  annexed  a  condition  of  finding  sureties  for  the  good  beha- 
viour, which  still  protracted  their  imprisonment,  the  chief  justice,  sir  Ni- 
cholas Hyde,  at  the  same  time  declaring  (m),  that  *'  if  they  were  again 
remanded  for  that  cause,  perhaps  the  court  would  not  afterwards  grant  a 
habeas  corpus,  being  already  made  acquainted  with  the  cause  of  the  impri- 
sonment."    But  this  was  heard  with  indignation  and  astonishment  by 

S)  3  Bolstr.  S7.   Sae  also  S  Roll.  Rep.  138.  {k)  Book  I.  chap.  1. 

J  t  Inat.  615.  H)  State  Tr.  vii.  136. 

(i)  Com.  Journ.  1  Apr.  1628.  (m)  Ihid.  940. 
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every  lawyer  present :  according  to  Mr.  Selden's  own  (n)  account  of  the 
matter,  whose  resentment  was  not  cooled  at  the  distance  of  four-and-twenty 
years. 
These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I.  c.  10.  ^  8. 

whereby  it  is  enacted,  that  if  any  person  be  committed  by  the  king 
[•135]    himself  in  person,  or  by  his  privy  •council,  or  by  any  of  the  mem-* 

bers  thereof,  he  shall  have  granted  unto  him,  without  any  delay 
upon  any  pretence  whatsoever,  a  writ  of  habeas  corpus ^  upon  demand  or 
motion  made  to  the  court  of  king's  bench  or  common  pleas ;  who  shall 
thereupon,  within  three  court  days  after  the  return  is  made,  examine  and 
determine  ^e  legality  of  such  commitment,  and  do  what  to  justice  shall 
appertain,  in  delivering,  bailing,  or  remanding  such  prisoner.  Yet  still  in 
the  case  of  Jenks,  before  alluded  to  (o),  who  in  1676  was  committed  by  the 
king  in  council  for  a  turbulent  speech  at  Guildhall  (p),  new  shifts  and  de- 
vices were  made  use  of  to  prevent  his  enlargement  by  law,  the  chief  justice 
(as  well  as  the  chancellor)  declining  to  award  a  writ  of  habeas  corpus  ad 
subjiciendum  in  vacation,  though  at  last  he  thought  proper  to  award  the 
usual  writs  ad  deliberandum,  SfC,  whereby  the  prisoner  was  discharged  at 
the  Old  Bailey.  Other  abuses  had  also  crept  into  daily  practice,  which 
had  in  some  measure  defeated  the  benefit  of  this  great  constitutional  re- 
medy. The  party  imprisoning  was  at  liberty  to  delay  his  obedience  to  the 
first  writ,  and  might  wait  till  a  second  and  a  third,  called  an  alias  and  a 
pluries,  were  issued,  before  he  produce4  the  party  ;  and  many  other  veza^ 
tious  shifts  were  practised  to  detain  state-prisoners  in  custody.  But  who- 
ever will  attentively  consider  the  English  history,  may  observe,  that  the 
flagrant  abuse  of  any  power,  by  the  crown  or  its  ministers,  has  always 
been  productive  of  a  struggle  ;  which  either  discovers  the  exercise  of  that 
power  to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  future.  This 
was  the  case  in  the  present  instance.  The  oppression  of  an  obscure  indi- 
vidual gave  birth  to  the  famous  haheas  corpus  act,  31  Car.  II.  c.  2.  which 
is  frequently  considered  as  another  magna  carta  (q)  of  the  kingdom ;  and 
by  consequence  and  analogy  has  also  in  subsequent  times  reduced  the  ge- 
neral method  of  proceeding  on  these  writs  (though  not  within  the  reach  of 
that  statute,  but  issuing  merely  at  the  common  law)  to  the  true  standard 

of  law  and  liberty. 
[•136]        •The  statute  itself  enacts,  1.  That  on  complaint  and  request 

in  writing  by  or  on  behalf  of  any  person  committed  and  charged 
with  any  crime,  (unless  committed  for  treason  or  felony  expressed  in  the 
warrant ;  or  as  accessory,  or  on  suspicion  of  being  accessory,  before  the 
fact,  to  any  petit-treason  or  felony ;  or  upon  suspicion  of  such  petit-treason 
or  felony,  plainly  expressed  in  the  warrant ;  or  unless  he  is  convicted  or 
charged  in  execution  by  legal  process),  the  lord  chancellor  or  any  of  the 
twelve  judges,  in  vacation,  upon  viewing  a  copy  of  the  warrant,  or  affida- 
vit that  a  copy  is  denied,  shall  (unless  the  party  has  neglected  for  two 
terms  to  apply  to  any  court  for  his  enlargement)  award  a  habeas  corpus  (24) 

(n)  **Et%aM  judieum  twic  fnmaruu^  uUi  iaud  kie  umioersU  cetuUu^.^    (Vindic,  Mar.  daut.  edit, 

facerentus,  rueripH  iUwu  forensist  qm  libertatu  A.  D.  1653.) 
pertondUt  omximodae  vindex  Ugitvmu  est  fere  eo-        (o)  Pago  133. 
IM,  Ktiim  OMfttmodum  palam  pnmuntiaeit  [eui  $em-        {p)  State  Tr.  Til.  471. 
per  simitis)  nobie  perpetuo  in  poeterym  deiugandnm.        {q)  See  Book  I.  eh.  1. 
Qwd,  ut  odioeisMtmmn  juris  prodigimmy  scientioribm 

(24)  In  New- York  the  writ  issues  when  a    the  following:  vix.  1.  A  commitment  under 
person  is  detained  on  any  pretence,  except    process  issued  by  any  judge  or  court  of  the  U. 
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for  such  prisoner,  returnable  immediately  before  himself  or  any  other  of  the 
judges  ;  and  npon  the  return  made  shadl  discharge  the  party,  if  bailable, 
upon  giving  security  to  appear  and  answer  to  the  accusation  in  the  proper 
court  of  judicature.  2.  That  such  writs  shall  be  indorsed,  as  granted  in 
pursuance  of  this  act,  and  signed  by  the  person  awarding  them.  3.  That 
the  writ  shall  be  returned  and  the  prisoner  brought  up,  within  a  limited 
time  according  to  the  distance,  not  exceeding  in  any  case  twenty  days. 

4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not  deli- 
vering to  the  prisoner  or  his  agent  within  six  hd\irs  after  demand  a  copy  of 
the  warrant  of  commitment,  or  shifting  the  custody  of  a  prisoner  from  one 
to  another,  without  sufficient  reason  or  authority,  (specified  in  the  act),  shall 
for  the  first  offisnce  forfeit  lOOL  and  for  the  second  offence  200/.  to  the  par- 
ty grieved,  and  be  disabled  to  hold  his  office.  That  no  person  once  deli- 
vered by  habeas  corpus,  shall  be  recommitted  for  the  same  ofience,  on  pe- 
nalty of  500/.  6.  That  every  person  committed  for  treason  or  felony  shall, 
if  he  requires  it  the  first  week  of  the  next  term,  or  the  first  day  of  the  next 
session  of  oyer  and  terminer ,  be  indicted  in  that  term  or  session,  or  else  ad- 
mitted to  bail  :  unless  the  king's  witnesses  cannot  be  produced  at  that 
time :  and  if  acquitted,  or  if  not  indicted  and  tried  in  Uie  second  term, 
or  session,  he  shall  be  discharged  from  his  imprisonment  for  such 
imputed  ofience :  but  that  no  person,  after  the  assizes  shall  be  *open  [*137] 
for  the  county  in  which  he  is  detained,  shall  be  removed  by  habeas 
corpus,  till  after  the  assizes  are  ended  ;  but  shall  be  left  to  the  justice  of 
the  judges  of  assize.  7.  That  any  such  prisoner  may  move  for  and  ob- 
tain his  habeas  corpus ,  as  well  out  of  the  chancery  or  exchequer,  as  out  of 
the  king's  bench  or  common  pleas ;  and  the  lord  chancellor  or  judges  de- 
nying the  same,  on  sight  of  the  warrant  or  oath  that  the  same  is  refused, 
forfeit  severally  to  the  party  grieved  the  sum  of  500/.  8.  That  this  writ  of 
habeas  corpus  shall  run  into  the  counties  palatine,  cinque  ports,  and  other 
privileged  places,  and  the  islands  of  Jersey  and  Guernsey.  9.  That  no 
inhabitant  of  England  (except  persons  contracting,  or  convicts  praying,  to 
be  transported  ;  or  having  committed  some  capital  ofience  in  the  place  to 
which  they  are  sent)  shall  be  sent  prisoner  to  Scotland,  Ireland,  Jersey, 

5.  baring  exclusire  iorisdiction  of  the  matter  The  writ  cannot  be  disobeyed  for  want  of 
bj  the  laws  of  the  IJ.  S.  form,  and  may  be  returnable  immediately  or 

2.  Commitments  under  the  final  judgment  on  a  day  certain :  and  if  the  proper  officer  re- 

or  decree  of  any  competent  tribunal,  or  under  fuse  to  allow  the  writ,  he  is  liable  to  a  fine  of 

an  execution  thereon.    But  no  order  of  com-  1000  dollars.    If  the  person  to  whom  it  is  di- 

mitment  for  a  contempt,  or  upon  proceedings  rected  refuses  to  obey  it,  the  sheriff  is  ordered 

as  for  a  contempt  to  enforce  the  remedies  ofa  to  arrest  him,  and  keep  him  in  clo$e  custody 

party,  is  considered  as  such  judgment  or  de-  till  he  obey  it,  and  to  bring  up  the  body  of  the 

cree ;  and  commitments  for  a  contempt  must  person  applying  for  the  writ ;  and  for  that  pur- 

Bpecially  and  plainly  charge  the  contempt.    (2  pose,  if  necessary,  to  call  to  his  aid  the  power  of 

R.  S.  563,  ^  22,  id.  567,  ^  40).  the  county.    When  the  party  is  brought  before 

Tlie  application  is  founded  on  petition  of  the  the  officer  who  issued  the  wnt,  he  is  discharged 

party,  or  of  some  one  on  his  behalf,  and  is  verifi-  if  there  be  no  legal  cause  of  detaining  him: 

ed  bj  his  oath.    It  shows  that  the  party  does  not  otherwise  he  is  remanded  to  his  former  confine- 

eonw  within  the  exceptions  above  mentioned ;  ment.    (See  2  R.  S.  563,  &c.)    The  act  fully 

it  states  the  name  of  the  person  detaining  him,  explains  the  mode  of  proceeding,  and  repeals 

and  the  place  as  accurately  as  it  is  known,  and  the  common  law  proyisions  on  the  subject,  cx- 

the  pretence  of  confinement.    If  the  confine-  cept  so  far  as  they  may  be  necessary  to  carry 

men!  is  fa^  virtue  of  any  warrant,  order,  or  pro-  the  provisions  of  the  act  into  effect.    (Id.  573, 

cess,  a  copy  is  annexed,  or  an  excuse  is  alleg-  ^  73).    It  differs  materially  from  the  text, 
ed  by  showing  that  a  copy  was  refused  on  ten-        The  Constitution  of  New- York  forbids  the 

derof  the  fees ;  or  that  the  party  was  removed  suspension  of  this  writ,  unless,  when  in  cases 

or  nmcealed  before  the  demand  could  be  made,  of  rebellion  or  invasion,  the  public  safety  may 

It  must  also  be  stated  in  what  the  illegality  require  its  suspension.    Art.  7.  sect.  6.     So 

consists,  and  whether  a  habeas  corpus  or  cer-  also  the  Constitution  of  the  U.  S.  art.  1.  sect 

tiorari  is  prayed  for.  9.  ^  2. 
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Guernsey,  or  any  places  beyond  the  seas,  within  or  without  the  king*s 
dominions ;  on  pain  that  the  party  committing,  h&  advisers,  aiders,  and 
assistants,  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than  500/.  to 
be  recovered  with  treble  costs  ;  shall  be  disabled  to  bear  any  office  of  trust 
or  profit ;  shall  incur  the  penalties  of  praemunire ;  and  shall  be  incapable 
of  the  king's  pardon. 

This  is  t]ie  substance  of  that  great  and  important  statute  :  which  ex* 
tends  (we  may  observe)  only  to  the  case  of  commitments  for  such  crimi- 
nal charge,  as  can  produce  no  inconvenience  to  public  justice  by  a  tempo- 
rary enlargement  of  the  prisoner :  all  other  cases  of  unjust  imprisonment 
being  left  to  the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expected  by  the  court,  agreeable  to  ancient  pre- 
cedents (r)  and  the  spirit  of  the  act  of  parliament,  that  the  writ  should  be 
immediately  obeyed,  without  waiting  for  any  alias  or  pluries ;  otherwise 
an  attachment  will  issue.  By  which  admirable  regulations,  judicial  as 
well  as  parliamentary,  the  remedy  is  now  complete  for  removing  the  \Ti]\xry 
of  unjust  and  illegal  confinement.  A  remedy  the  more  necessary,  because 
the  oppression  does  not  always  arise  from  the  ill-nature,  but  some- 
[•138]  limes  from  the  mere  inattention  of  •government.  For  it  frequent- 
ly happens  in  foreign  countries,  (and  has  happened  in  England 
during  temporary  suspensions  (s)  of  the  statute),  that  persons  apprehend- 
ed upon  suspicion  have  suffered  a  long  imprisonment,  merely  because  they 
were  forgotten  (25). 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment,  is  by  an 
action  of  trespass  vi  et  armis,  usually  called  an  action  of  false  imprison- 
ment ;  which  is  generally,  and  almost  unavoidably,  accompanied  with  a 
charge  of  assault  and  battery  also :  and  therein  the  party  shall  recover 
damages  for  the  injury  he  has  received  ;  and  also  the  defendant  is,  as  for 
all  other  injuries  committed  with  force,  or  vi  et  armiSf  liable  to  pay  a  fine  to 
the  king  for  the  violation  of  the  public  peace. 

III.  With  regard  to  the  third  absolute  right  of  individuals,  or  that  of 
private  property,  though  the  enjoyment  of  it,  when  acquired,  is  strictly  a 
personal  right ;  yet  as  its  nature  and  original,  and  the  means  of  its  acqui- 
sition or  loss,  fell  more  directly  under  our  second  general  division,  of  the 
rights  of  things ;  and  as,  of  course,  the  wrongs  that  affect  these  rights 
must  be  referred  to  the  corresponding  division  in  the  present  book  of  our 
commentaries  ;  I  conceive  it  will  be  more  commodious  and  easy  to  con- 
sider together,  rather  than  in  a  separate  view,  the  injuries  that  may  be 

(r)  4  Burr.  8&6.  («)  See  Book  I.  page  136. 

(25)  Besides  the  efficacy  of  the  writ  of  ha.-  is  too  young  to  hare  any  discretion  of  its  own, 

heas  corpus  in  liberating  the  subject  from  illegal  then  the  court  will  deliver  it  into  the  custody, 

confinement  in  a  public  pnson,  it  also  extends  of  its  parent,  or  the  person  who  appears  to  be 

its  influence  to  remove  every  unjust  restraint  its  legal  guardian.    See  3  Burr.  1434.  where 

of  personal  freedom  in  private  life,  though  im-  all  the  prior  cases  are  considered  by  Lord  Maos- 

posed  b^  a  husband  or  a  father ;  but  when  wo-  field.    In  a  late  case  (Moore  and  Fitzgibbon), 

men  or  infants  are  brought  before  the  court  by  the  court  refused  to  permit  an  inquiry  whether 

an  habeaa  corpus^  the  court  will  only  set  them  a  child  born  during  wedlock  was  the  offspring 

free  from  an  unmerited  or  unreasonable  con-  of  the  former  or  the  latter,  but  on  a  writ  of 

finement,  and  will  not  determine  the  validity  habeas  corpus,  directed  that  the  child,  an  in- 

of  a  marriage,  or  the  right  to  the  guardianship,  fant  under  three  years  of  age,  should  be  re* 

but  will  leave  them  atlibj^rty  to  choose  where  stored  to  the  former,  who  was  the  husband  of 

they  will  go :  and  if  there  be  any  reason  to  the  child's  mother.    M.  T.  1825,  K.  B. 
apprehend  that  they  will  be  seized  in  return-        If  an  equivocal  return  is  made  to  an  hiAeaa 

ing  from  the  cx)urt,  they  will  be  sent  home  un-  oorpua,  the  court  will  immediately  grant  an 

der  the  protection  of  an  officer.    But  if  a  child  attachment.    5  T.  R.  80. 
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offered  to  the  enjoyment,  as  well  as  to  the  rights,  of  property.  And  there- 
fore I  shall  here  conclude  the  head  of  injuries  a^ecting  the  absolute  rights 
of  individuals. 

We  are  next  to  contemplate  those  which  affect  their  relative  rights  ;  or 
such  as  are  incident  to  persons  considered  as  members  of  society,  and  con- 
nected to  each  other  by  various  ties  and  relations  ;  and,  in  particular,  such 

injuries  as  may  be  done  to  persons  under  the  four  following  relations  ; 

husband  and  wife,  parent  and  child,  guardian  and  ward,  master  and  ser- 
vant. 

*I.  Injuries  that  maybe  offered  to  a  person,  considered  as  a  hus-  [*139] 
hand,  are  principally  Uiree  (26) :  abduction,or  taking  away  a  man's 

(26)  In  ancient  times  adultery  waa  inquira-  tion  for  criminal  conrenation,  merely  becanaa 

ble  in  tooms  and  leets,  3  Inst.  200.  and  pa-  the  damages  apoear  to  them  to  be  ezcessirc, 

nished  by  fine  and  imprisonment :  and  so  re*  4  T.  R.  651.  altnough  they  hare  the  power  to 

eentlr  as  the  commencement  of  the  seven-  do  so.    lb.  659.  n.  (a). 

teenth  century,  attempts  were  made  by  the  le-  By  statute,  a  wife  tearing  her  husband  and 
gislature  to  bring  this  offence  within  the  pale  liring  in  adultery  with  anotner  shall  lose  her 
of  criminal  jurisdiction; — but  they  were  inef-  dower.  2  Inst.  436.  The  law  considers  the 
fectuaL  5th  vol.  Pari.  Hist.  8S.  During  the  wife  as  incapable  of  conaenting  to  a  orim.  con. 
eommonweaith  an  act  was  passed,  the  prori-  7  Mod.  81.  F.  N.  B.  89.  On  which  account 
sioos  of  which  were,  that  adultery  should  be  it  is  probable  the  usual  remedy  has  been  ires- 
adjudged  felonv,  "  and  every  person,  as  well  pass  ri  et  armis,  and  not  merely  case,  6  East, 
the  man  as  the  woman  offending  therein,  387.  Selw.  N.  P.  18.  And  the  courts  seem 
^oold  suffer  death  without  benefit  of  clergy ;  to  have  considered  that  whatever  the  form  of 
prorided  that  this  should  not  extend,  first,  to  the  declaration  may  be,  it  is  in  effect  cote.  3 
an^man  who  did  not  know  at  the  time  of  such  Wils.  85.  6  East,  390.  BuU.N.  P.  28.  The 
ofience  committed,  that  the  woman  was  then  husband  may  not  only  bring  an  action  for  the 
married ;  or,  2dly,  to  any  woman  whose  bus-  criminal  conversation,  for  which  he  shall  be 
band  should  be  beyond  the  seas  for  three  years,  recompensed  in  damsges,  but  may  also  pro- 
or  reputed  dead ;  or,  3dly,  to  any  woman  ceed  in  the  ecclesiastical  courts  for  the  adul- 
whose  husband  should  absent  himself  for  three  tery,  and  solicitation  of  chastity,  and  the  pro- 
vears  in  anv  place,  so  as  the  wife  should  not  ceedings  in  one  court  shall  be  no  bar  to  the 
know  her  husband  to  be  living  within  that  other.  4  Bac.  Ab.  553.  )  T.  R.  6. 
tinte.'*  See  Scobell's  Acts,  part  2.  p.  121.  fo.  Evidence, — ^The  evidence  of  the  fact  of  adul- 
ed.  But  this  law  was  not  renewed  at  the  res-  tery,  which,  from  its  very  nature,  is  usually 
toration.  The  damages  given  to  the  husband  circumstantial,  must  be  sufficient  to  satisfy  the 
are  generally  considerable,  though  lord  Ken-  iury  that  an  adulterous  intercourse  has  actual- 
yon  reprobated  the  idea  that  they  were  to  be  ly  taken  place.  Proof  of  familiarities,  howev- 
?'vea  so  as  to  operate  as  a  punishment.  5  er  indecent,  is  insufficient  if  there  be  reason 
.  R.  360.  4  Burr.  2059.  If  the  husband  has  to  apprehend,  from  the  fact  of  the  parties  be- 
parted  with  the  right  to  the  society  of  his  wife,  ing  interrupted,  or  on  any  other  circumstance, 
absolutely  and  permanently,  it  has  been  said  that  a  criminal  conversation  has  not  taken 
that  he  cannot  support  an  action  for  a  aupposed  place.  Stark,  on  Evid.  2  vol.  440.  Where 
injniy  during  the  separation ;  but  if  agree-  the  statute  of  limitations  has  been  pleaded,  so 
ment  to  separate  is  only  conditional,  or  tem-  as  to  exclude  the  recovery  of  damages  for 
porary,  it  is  otherwise.  5  T.  R.  360.  Peake  adulterous  intercouse,  which  took  place  a 
Rep.  7.  6  East,  244.  2  Smith,  356.  And  if  greater  distance  of  time  than  six  yeara  previ- 
the  husband  has  consented  to  or  facilitated »  ous  to  the  commencement  of  the  action,  it  has 
the  injury,  be  cannot  sue.  Bull.  N.  P.  27.  2  been  held,  that  anterior  acts  of  adultery  are 
T.  R.  1 16.  4  T.  R.  655.  5  T.  R.  360.  3  evidence  for  the  purpose  of  shewing  the  na- 
Wood.  246.  volenti  rum  fit  injuria.  So  if  the  ture  of  the  connexion  which  subsisted  within 
wife  be  suffered  to  live  as  a  prostitute  with  the  six  years.  8  St.  Tr.  35.  The  confession  of 
privity  of  her  husband,  and  the  defendant  has  the  wife  will  be  no  evidence  against  the  de- 
been  thereby  drawn  in  to  commit  the  act  of  fendant.  Bull.  N.  P.  28.  but  ii  discourse  be- 
which  the  husband  complains,  the  action  can-  tween  the  wife  and  the  defendant  is  evidence, 
not  be  maintained,  Bull,  N.  P.  27.  Peake  R.  as  also  are  letters  written  by  the  defcnd.int  to 
39;  bat  if  the  husband  is  i^orant  of  her  pros-  the  wife.  Stark,  on  Evid.  2  vol.  AM.  The 
titation.  then  it  goes  only  in  mitigation  of  da-  defendant  may  shew  in  mitigation  of  damages, 
nu^s.  Boll.  N.  r.  27 ;  as  will  his  negligence  that  the  wife  had  before  eloped,  or  had  been 
or  mattention  to  the  conduct  of  his  wife  with  connected  with  others,  that  she  had  borne  a 
the  defendant.  4  T.  R.  651 .  So,  according  bastard  before  marriage,  Bull.  N.  P.  296.  that 
to  lord  Kenyt)n's  opinion,  if  the  husband  has  she  had  been  a  prostitute  previous  to  her  con- 
liifflself  been  guilty  of  incontinency,  he  cannot  nexion  with  the  defendant,  ib.  27;  but  it  is 
toe,  4E8p.  16;  but  lord  Alvanley,  in  a  subse-  there  laid  down,  that  the  defendant  cannot 
qaent  case,  was  of  opinion  that  such  conduct  give  evidence  of  the  general  reputation  of  her 
m!y  affected  the  damages,  4  Esp.  R.  237.  being,  or  having  been,  a  prostitute,  for  thai 
riv>  court  will  not  grant  a  new  trial  in  an  ao-  may  have  been  occasioned  by  her  familiarity 
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wife  ;  adultery,  or  criminal  conversation  with  her ;  and  beating  or  other- 
wise abusing  her.  1.  As  to  the  first  sort,  abduction^  or  taking  her  away, 
this  may  either  be  by  fraud  and  persuasion,  or  open  violence  :  though  the 
law  in  both  cases  supposes  force  and  constraint,  the  wife  having  no  power 
to  consent ;  and  therefore  gives  a  remedy  by  writ  of  ravishment^  or  action 
of  trespass  vi  et  armisy  de  uxore  rapta  et  abducta  (t).  This  action  lay 
at  the  common  law  ;  and  thereby  the  husband  shall  recover,  not  the  pos- 
session (u)  of  his  wife,  but  damages  for  taking  her  away  :  and  by  statute 
Westra.  1.  3  Edw.  I.  c.  13.  the  offender  shall  also  be  imprisoned  two 
years,  and  be  fined  at  the  pleasure  of  the  king.  Both  the  king  and  the 
husband  may  therefore  have  this  action  (w) ;  and  the  husband  is  also  en- 
titled to  recover  damages  in  an  action  on  the  case  against  such  as  per- 
suade and  entice  the  wife  to  live  separate  from  him  without  a  sufficient 
cause  (a?).  The  old  law  was  so  strict  in  this  point,  that  if  one's  wife  miss- 
ed her  way  upon  the  road,  it  was  not  lawful  for  another  man  to  take  her 
into  his  house,  unless  she  was  benighted  and  in  danger  of  being  lost  or 
drowned  (y) :  but  a  stranger  might  carry  her  behind  lum  on  horseback  to 
market  to  a  justice  of  the  peace  for  a  warrant  against  her  husband,  or  to 
the  spiritual  court  to  sue  for  a  divorce  (g),  2.  Adultery ^  or  criminal  con- 
versation with  a  man's  wife,  though  it  is,  as  a  public  crime,  left  by  our 
laws  to  the  coercion  of  the  spiritual  courts ;  yet,  considered  as  a  civil  in- 
jury (and  surely  there  can  be  no  greater),  the  law  gives  a  satisfaction  to  the 
husband  for  it  by  action  of  trespass  vi  et  armis  against  the  adulterer,  where- 
in the  damages  recovered  are  usually  very  large  and  exemplary.  But 
these  are  properly  increased  and  diminished  by  circumstances  {a) ;  as  the 

rank  and  fortune  of  the  plaintiff  and  defendant ;  the  relation  or 
[*140]    ^connexion  between  them ;   the  seduction  or  otherwise  of  the 

wife,  founded  on  her  previous  behaviour  and  character  ;  and  the 
husband's  obligation  by  settlement  or  otherwise  to  provide  for  those  chil- 
dren, which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and  upon 
indictments  for  polygamy,  a  marriage  in  fact  must  be  proved  ;  though  ge- 
nerally, in  other  cases,  reputation  and  cohabitation  are  sufficient  evidence 
of  marriage  (b).  The  third  injury  is  that  of  beating  a  man's  wife,  or  other- 
wise ill-using  her  ;  for  which,  if  it  be  a  common  assault,  battery,  or  impri- 
sonment, the  law  gives  the  usual  remedy  to  recover  damages,  by  action 
of  trespass  vi  et  armis,  which  must  be  brought  in  the  names  of  the  hus- 
band and  wife  jointly :  but  if  the  beating  or  other  mal-treatment  be  very 
enormous,  so  that  thereby  the  Husband  is  deprived  for  any  time  of  the 
company  and  assistance  of  his  wife,  the  law  then  gives  him  a  separate  re- 
medy, by  an  action  of  trespass,  in  nature  of  an  action  upon  the  case,  for 
this  ill-usage,  per  quod  consortium  amisit ;  in  which  he  shall  recover  a  sa- 
tisfaction in  damages  (c). 

II.  Injuries  that  may  be  ofiered  to  a  person  considered  in  the  relation 

(0  F.  N.  B.  89.  (z)  Bn.  Abr.  207.  440. 

(«)  3  Inst.  434.  (a)  Lawof  nuiiiniu,  26. 

(IP)  Ibid.  (6)  Suit.  2057. 

(s)  Law  of  nisiprtusi  74.  (c)  Cro.  .Tac.  501.  53S. 
(y)  Bro.  Abr.  t.  irefpasSj  213. 

with  the   defendant ;  though  perhaps  having  of  loose  conduct,  and  notoriously  bad  charac- 

laid  a  foundation,  by  proving  her  beinz  ac-  ter ;  that  she  made  the  first  overtures  and  ad- 

auainted  with  other  men,  such  general  evi-  vances  to  the  defendant,  2  Esp.  R.  562.     L 

ence  may  be  admitted.     Stark,  on  Evid.  2  Sel.  N.  P.  25.  that  his  means  ana  expectationa 

vol.  244.  n.    For  the  same  purpose  he  may  are  inconsiderable, 
also  give  in  evidence,  that  she  was  a  woman 
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of  a  parent  (27)  were  likewise  of  two  kinds  :  1 .  Abduction,  or  taking  his 
children  away ;  and,  2.  Marrying  his  son  and  heir  without  the  father's 
consent,  whereby  during  the  continuance  of  the  military  tenures  he  lost 
the  value  of  his  marriage.  But  this  last  injury  is  now  ceased,  together 
with  the  right  upon  which  it  was  grounded ;  for,  the  father  being  no  long- 
er entitled  to  the  value  of  the  marriage,  the  marrying  his  heir  does  him  no 
sort  of  injuiy  for  which  a  civil  action  will  lie.  As  to  the  other,  of  abduc- 
tion, or  taking  away  the  children  from  the  father,  that  is  also  a  matter  of 
doubt  whether  it  be  a  civil  injury  or  no  ;  for,  before  the  abolition  of  the  te- 
nure in  chivalry,  it  was  equally  a  doubt  whether  an  action  would  lie  for 
taking  and  carrying  aWay  any  other  child  besides  the  heir  :  some  holding 
that  it  would  not,  upon  the  supposition  that  the  only  ground  or  cause  of 
action  was  losing  the  value  of  the  heir's  marriage  ;  and  others  holding  that 
an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  parent 
hath  an  interest  in  them  all,  to  provide  for  their  education  (d).  If  there- 
fore before  the  abolition  of  these  tenures  it  was  an  injury  to  the  fa- 
ther to  take  •away  the  rest  of  his  children,  as  well  as  his  heir  (as  [^141] 
I  am  inclined  to  think  it  was),  it  still  remains  an  injury,  and  is  re- 
mediable by  writ  of  ravishment,  or  action  of  trespass  vi  et  armis,  defilio,  vel 
flia,  rapto  vel  abducto  (e) ;  in  the  same  manner  as  the  husband  may  have 
It,  on  account  of  the  abduction  of  his  wife. 

ii)  Cro.  Eli2.  770.  (e)  F.  N.  B.  9a 

(27)  See  in  general,  Bac.  Ab.  Master  &  whom  she  resides  may  maintain  the  action,  11 

Serrant,  O.  Seivr.  N.  P.  Master  &  Servant.  East,  24.    5  East,  45.    2  T.  R.  4.  and  the  jury 

It  has  been  disputed,  but  the  better  opinion  is,  are  not  limited  in  their  verdict  to  the  mere  loss 

that  the  father  has  an  interest  in  his  legitt-  of  service.    11  East,  24.    The  daughter  is  a 

mate  child,  sufficient  to  enable  him  to  support  competent  witness,  2  Stra.  1064.  and  though 

an  action  in  that  character,  for  taking  the  ctiild  not  essential,  the  omission  to  call  her  would 

away,  he  being  entitled  to  the  custody  of  it.  be  open  to  observation.     Holt's  R.  451.    Ex- 

Cro.  Eliz.  770.    23  Vin.  451.    2  P.  W*.  116.  penses  actually  incurred  should  be  proved,  and 

3  Co.  38.    5  East,  221.    No  modem  instance  a  physician's  fee,  unless  actually  paid,  cannot 

however  of  such  action  can  be  adduced,  and  it  be  recovered.     1  Starkie  R.  287.    The  state 

is  now  usual  for  the  father  to  bring  his  action  and  situation  of  the  family  at  the  time  should 

for  any  injury  done  to  his  child,  as  for  de-  be  proved  in  aggravation  of  damages,  3  Esp. 

bauching  her,  or  beating  him  or  her,  in  the  R.  119 ;  and  if  so,  that  the  defendant  profess- 

character  of  master,  per  quod  tervitium  amisitf  ed  to  visit  the  family,  and  was  received  as  the 

in  which  case  some  evidence  must  be  adduced  suitor  of  the  dau||hter.    5  Price,  641.    It  has 

of  service.    5  T.  R.  360,  1.     See  post,  142.  been  said,  that  evidence  to  prove  that  defend- 

ndle  29.  ant  prevailed  by  a  promise  of  marriage,  is  in- 

In   an    action    for   debauching   plaintiflTs  admissible.    3  Camp.  519.    Peake  L.  E.  355. 

daughter,  as  his  servant,  it  is  necessary  to  See- 5  Price,  641.    And  no  evidence  of  the 

prove  her  residence  with  him,  and  some  acts  dangler's  general  character  for  chastity  is 

of  service,  though  the  most  trifling  are  suffi-  admissible,  unless  it  is  imputed.    1  Camp, 

cient     See  2  T.  R.  167.    2  N.  R.  476.    6  460.    3  Camp.  519.    The  defendant  may,  in 

East,  387.    It  is  unnecessary  to  prove  any  mitigation  of  damages,  adduce  any  evidence 

contract  of  service.    Pcake's  R.  253.     But  if  of  the  improper,  negligent,  and  imprudent  con- 

the  seduction  take  place  while  she  is  residing  duct  of  the  plaintiff  himself;  as  where  he 

elsewhere,  and  she  in  consequence  return  to  knew  that  defendant  was  a  married  man,  and 

her  father,  he  cannot  maintain  the  action,  5  allowed  his  visits  in  the  probability  of  a  di- 

East,  45.t  unless  she  be  absent  with  his  con-  rorce,  lord  Kenyon  held  the  action  could  not 

sent,  and  with  the  intention  of  returning,  al-  be  maintained.     Peake  R.  240.    And  evidence 

though  she  be  of  age,  ib.  47.  n. ;  or  if  the  de-  may  be  given  on  an  inquisition  of  damages  in 

fendant  engaged  her  as  his  servant,  and  in-  sn  action  for  seduction,  that  the  defendant  vi- 

duced  her  to  live  in  his  house  as  such,  with  sited  at  the  plaintiff's  house  for  the  purpose 

intent  to  seduce  her.    2  Starkie  Rep.  493.  ^  If  of  paying  his  addresses  to  the  daughter,  with 

she  live  in  another  family,  the   person  with  an  intention  of  marriage.    5  Price,  641. 

t  In  1  Wendell,  447,  it  is  decided  that  if  the  her.    If  she  be  tinder  age,  she  is  presumed  to 

daughter  be  of  ago  she  must  l)e  in  her  father's  be  under  his  control  and  protection  so  as  to  en- 

service,  so  as  to  constitute  in  law  and  in  fact  title  him  to  the  action,  whether  she  actually 

the  relation  of  master  and  servant,  in  order  to  resides  with  him  or  not. 
entitle  her  father  to  an  action  for  seducing 
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III.  Of  a  similar  nature  to  the  last  is  the  relation  of  guardian  and  ward  ; 
and  the  like  actions  mutatis  mutandis,  as  are  given  to  fathers,  the  guardian 
also  has  for  recovery  of  damages,  wh6n  his  ward  is  stolen  or  ravished  away 
from  him  (/).  And  though  guardianship  in  chivalry  is  now  totally  abo- 
lished, which  was  the  only  beneficial  kind  of  guardianship  to  the  guardian, 
yet  the  guardian  in  socage  was  always  (g)  and  is  still  entitled  to  an  action 
of  ravishment,  if  his  ward  or  pupil  be  taken  from  him :  but  then  he  must 
account  to  his  pupil  for  the  damages  which  he  so  recovers  (A).  And,  as  a 
guardian  in  socage  was  also  entitled  at  common  law  to  a  writ  of  right  of 
ward,  de  custodia  terrae  et  haeredis,  in  order  to  recover  the  possession  and 
custody  of  the  infant  (t),  so  I  apprehend  that  he  is  still  entitled  to  sue  out 
this  antiquated  right.  But  a  more  speedy  and  summary  method  of  re- 
dressing all  complaints  relative  to  wards  and  guardians  hath  of  late  ob- 
tained by  an  application  to  the  court  of  chancery;  which  is  the  supreme 
guardian,  and  has  the  superintendent  jurisdiction  of  all  the  infants  in  the 
kingdom.  And  it  is  expressly  provided  by  statute  12  Car.  II.  c.  24.  that 
testamentary  guardians  may  maintain  an  action  of  ravishment  or  tres- 
pass, for  recovery  of  any  of  their  wards,  and  also  for  damages  to  be  appli- 
ed to  the  use  and  benefit  of  the  infants  {k)  (28). 

IV.  To  the  relation  between  master  and  servant,  and  the  rights  accru- 
ing therefrom,  there  are  two  species  of  injuries  incident.     The  one  is,  re- 
taining a  man's  hired  servant  before  his  time  is  expired ;  the  other  is  beat- 
ing or  confining  him  in  such  a  manner  that  he  is  not  able  to  per- 

[*142]  form  his  work.  As  *to  the  first,  the  retaining  another  person's 
servant  during  the  time  he  has  agreed  to  serve  his  present  master ; 
this,  as  it  is  an  ungentlemanlike,  so  it  is  also  an  illegal  act.  For  every 
master  has  by  his  contract  purchased  for  a  valuable  consideration  the  ser- 
vice of  his  domestics  for  a  limited  time :  the  inveigling  or  hiring  his  servant, 
which  induces  a  breach  of  this  contract,  is  therefore  an  injury  to  the  mas- 
ter ;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a  special  ac- 
tion on  the  case ;  and  he  may  also  have  an  action  against  the  servant  for 
the  non-performance  of  hi%  agreement  (/).  But,  if  the  new  master  was 
not  apprized  of  the  former  contract,  no  action  lies  against  him  (m),  unless 
he  refuses  to  restore  the  servant,  upon  demand.  The  other  point  of  injury, 
is  that  of  beating,  confining,  or  disabling  a  man*s  servant,  which  depends 
upon  the  same  principle  as  the  last ;  viz.  the  property  which  the  master 
has  by  his  contract  acquired  in  the  labour  of  the  servant.  In  this  case, 
besides  the  remedy  of  an  action  of  battery  or  imprisonment,  which  the 
servant  himself  as  an  individual  may  have  against  die  aggressor,  the  mas- 
ter also,  as  a  recompense  for  his  immediate  loss,  may  maintain  an  action  of 
trespass  vi  et  armis ;  in  which  he  must  allege  and  prove  the  special  da- 
mage he  has  sustained  by  the  beating  of  his  servant,  p^r^uo^/  servitium  ami- 
sit  (n) ;  and  then  the  jury  will  make  him  a  proportionable  pecuniary  satis- 
faction (29).     And  similar  practice  to  which,  we  find  also  to  have  obtained 

(/)  p.  N.  B.  139.  (*)  2  p.  Wms.  108. 

Ig)  IM.  (l)  P.  N.  B.  1«7. 

(h)  Hale  on  P.  N.  B.  139.  (m)  Jbid.   Winch.  51. 

(t)  P.  N.  B.  139.  (n)  9  Rep.  113.    10  Rep.  330. 


(28)  2  R.  S.  150,  ^  3.  cure  his  child.    5  East,  45.    6  East,  391.     U 

(29)  Even  in  case  of  debauching,  beating,  East,  23.  Sir  T.  Raym.  259.  And  if  it  ap- 
or  injurina;  a  child,  the  father  cannot  sue  with-  pear  in  evidence  that  the  child  was  of  such 
out  alleging  and  proving  that  be  sustained  tender  prears  as  to  be  incapable  of  affording 
some  loss  of  service,  or  at  least  that  he  was  any  assistance,  then  he  cannot  sustain  any  ac- 
obliged  to  incur  expense  in  endeavouring  to  tion.    The  rules  and  principles  in  support  of 
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among  the  Athenians  ;  where  masters  were  entitled  to  an  action  against 
such  as  beat  or  ill-treated  their  servants  (o)  (30). 

We  may  observe  that  in  these  relative  injuries,  notice  is  only  taken  of 
the  wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  and  dis- 
solution of  either  the  relation  itself,  or  at  least  the  advantages  accruing  there- 
from :  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded. 
One  reason  for  which  may  be  this  :  that  the  inferior  hath  no  kind  of  pro- 
perty in  the  company,  care,  or  assistance  of  the  superior,  as  the 
•superior  is  heldtobave  in  those  of  the  inferior;  and  therefore  ['HS] 
the  inferior  can  suffer  no  loss  or  injury.  The  wife  cannot  recover 
damages  for  beating  her  husband,  for  she  hath  no  separate  interest  in  any 
thing  during  her  coverture.  The  child  hath  no  property  in  his  father  or 
guardian ;  as  they  have  in  him,  for  the  sake  of  giving  him  education  and 
nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  be  slain, 
have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  na- 
ture of  a  civil  satisfaction ;  which  is  called  an  appeal  (31),  and  which  will 

(o)  Pott.  Antiq.  b.  1,  c.  96. 

this  doctrine  were  elucidated  in  the  recent  action  for  seduction  which  is  in  most  general 

case  of  Hall  ▼.  HoUaoder,  decided  14th  No-  use,  viz.  zper  puxl  aervitium  amisit,  the  father 

vcmber.  1625,  M.  T.,  and  in  which  the  plain-  must  prove  that  his  daughter,  when  seduced, 

tiff  declared  in  trespass,  for  driving  a  chaise  actually  assisted  in  some  decree,  however  in- 

on  the  highway  against  plaintiff's  son  and  considerable,  in  the  housewifery  of  his  fami- 

servant,  by  means  whereof  he  was  thrown  ly ;  and  that  she  has  been  rendered  less  ser- 

down,  and  his  skull  fractured.  viceable  to  him  by  her  pregnancy  ;  or  the  ac- 

The  lord  chief  justice  was  of  opinion  that  tion  would  probably  be  sustained  upon  the  evi- 

the  action  could  not  be  maintained  in  this  dence  of  a  consumption  or  any  other  disorder, 

form,  inasmuch  as  the  declaration  was  found-  contracted  by  the  daughter,  in  consequence  of 

ed  upon  the  loss  of  the  services  of  a  child  her  seduction,  or  of  her  shame  and  sorrow  for 

who,  from  his  tender  years,  (being  only  two  the  violation  of  her  honour.     It  is  immaterial 

years  of  sfe),  was  incapable  of  performing  what  is  the  age  of  the  daughler,  but  it  is  ne- 

anyacts  of  service,  and  therefore  directed  a  cessary  that  at  the  time  of  the  seduction  she 

nonsuit:  which  was  confirmed  by  the  court,  should  be  living  in,  or  be  considered  part  of, 

See,  however,  note  (f)  p.  140,  ante.  her  father's  family.    4  Burr.  1878.    3  Wils. 

(30)  It  appears  to  be  a  rematkable  omission  18.    It  should  seem  that  this  action  may  be 

in  the  law  of  England,  which  with  such  scru-  brought  by  a  grandfather,  brother,  uncle,  aunt, 

pulous  solicitude  guards  the  rights  of  indivi-  or  any  relation  under  the  protection  of  whom, 

duals,  and  secures  the  morals  and  good  order  in  loco  parentis^  a  woman  resides ;  especially 

of  the  community,  that  it  should  have  afforded  if  the  case  be  such  that  she  can  bring  no  ac* 

so  little  protection  to  female  chastity.    It  is  tion  herself;  but  the  courts  would  not  permit 

true  that  it  has  defended  it  by  the  punishment  a  person  to  be  punished  twice  by  exemplary 

of  death  from  force  and  violence,  but  has  left  damages  for  the  same  injury.    2  T.  R.  4. 
it  exposed  to  perhaps  greater  danger  from  the        Another  action  for  seduction  is  a  common 

artifices  and  solicitations  of  seduction.    In  no  action  for  trespass,  which  may  be  brought 

ease  whatever,  unless  she  has  had  a  promise  when  the  seducer  has  illegally  entered  the  fa- 

of  maniage,  can  a  woman  herself  obtain  any  tber*s  house ;  in  which  action  the  debauching 

reparation  for  the  injury  she  has  sustained  his  daughter  may  be  stated  and  proved  as  an 

from  the  seducer  of  ner  virtue.    And  even  aggravation  of  the   trespass.     2  T.   R.    166. 

where  her  weakness  and  credulity  have  been  Or  where  the  seducer  carries  off  the  daughter 

imposed  upon  by  the  most  solemn  promises  of  from  tlie  father's  house,  nn  action  might  be 

fflarriage,  unless  they  have  been  overheard  or  brought  for  enticing  away  his  servant,  though 

made  in  writing,  she  cannot  recover  any  com-  I  have  never  known  an  instance  of  an  action 

pensation,  being  incimable  of  giving  evidence  of  this  nature. 

m  her  own  cause.    Nor  can  a  parent  maintain        In  the  two  last-mentioned  actions  the  se- 

any  action  in  the  temporal  courts  against  the  duction  may  be  proved,  though  it  may  not 

{lerson  who  has  done  this  wrong  to  his  fami-  have  been  followed  by  the  consequences  of 

y,  and  to  his  honour  and  happiness,  but  by  pregnancy. 

stating  and  proving,  that  from  the  consequen-        These  are  the  only  actions  which  have  Deen 

ces  of  the  seduction  his  daughter  is  less  able  extended  by  the    modern  ingenuity   of  the 

to  assist  him  as  a  servant,  or  that  the  seducer  courts,  to  enable  an  unhappy  parent  to  recover 

in  the  pursuit  of  his  daughter  was  a  trespass-  a  recompense,  under  certain  circumstances, 

er  upon  his  premises.    Hence  no  action  can  for  the  injury  he  has  sustained  by  the  seduc- 

be  maintained  for  the  seduction  of  a  daughter,  tion  of  his  daughter. 

which  is  not  attended  with  a  loss  of  service        (31)  Now  abolished  by  statute  59  Geo.  Ill 

or  an  injury  to  property.    Therefore,  in  that  c.  46. 
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be  considered  in  the  next  book.  And  so  the  servant,  whose  master  is  dis- 
abled, does  not  thereby  lose  his  maintenance  or  wages.  He  had  no  pro- 
perty in  his  master  ;  and  if  he  receives  his  part  of  the  stipulated  contract, 
he  suffers  no  injury,  and  is  therefore  entitled  to  no  action,  for  any  battery 
or  imprisonment  which  such  master  may  happen  to  endure. 


CHAPTER  IX. 
OF  INJURIES  TO  PERSONAL  PROPERTY. 

In  the  preceding  chapter  we  considered  the  wrongs  or  injuries  that  af- 
fected the  rights  of  persons,  either  considered  as  individuals,  or  as  related 
to  each  other ;  and  are  at  present  to  enter  upon  the  discussion  of  such  in- 
juries as  affect  the  rights  of  property,  together  with  the  remedies  which 
the  law  has  given  to  repair  or  redress  them. 

And  here  again  we  must  follow  our  former  division  (a)  of  property  into 
personal  and  real :  personal^  which  consists  in  goods,  money,  and  all  other 
moveable  chattels,  and  things  thereunto  incident ;  a  property  which  may 
attend  a  man's  person  wherever  he  goes,  and  from  thence  receives  its  deno- 
mination :  and  real  property,  which  consists  of  such  things  as  are  per- 
manent, fixed,  and  immoveable  ;  as  lands,  tenements,  and  hereditaments 
of  all  kinds,  which  are  not  annexed  to  the  person,  nor  can  be  moved  from 
the  place  in  which  they  subsist. 

First  then  we  are  to  consider  the  injuries  that  may  be  offered  to  the 
rights  of  personal  property  ;  and,  of  these,  first  the  rights  of  personal  pro- 
perty in  possession,  and  then  those  that  are  in  action  only  {b). 

I.  The  rights  of  personal  property  in  possession,  are  liable  to  two  species 
of  injuries  :  the  amotion  or  deprivation  o^  inai  possession  ;  and  the  abuse 
or  damage  of  the  chattels,  while  the  possession  continues  in  the  legal  own- 
er. The  former,  or  deprivation  of  possession,  is  also  divisible  into  two 
branches  ;  the  unjust  and  unlawful  taking  them  away  ;  and  the  unjust 

detaining  them,  though  the  original  taking  might  be  lawful. 
[•145]  •l.  And  first  of  an  unlawful  taking.  The  right  of  property  in 
all  external  things  being  solely  acquired  by  occupancy,  as  has 
been  formerly  stated,  and  preserved  and  transferred  by  grants,  deeds,  and 
wills,  which  are  a  continuation  of  that  occupancy ;  it  follows,  as  a  neces- 
sary consequence,  that  when  I  have  once  gained  a  rightful  possession  ot 
any  goods  or  chattels,  either  by  a  just  occupancy  or  by  a  legal  transfer, 
whoever  either  by  fraud  or  force  dispossesses  me  of  them,  is  guilty  of  a 
transgression  against  the  law  of  society,  which  is  a  kind  of  secondary  law 
of  nature.  For  there  must  be  an  end  of  all  social  commei'ce  between  man 
and  man,  unless  private  possessions  be  secured  from  unjust  invasions :  and, 
if  an  acquisition  of  goods  by  either  force  or  fraud  were  allowed  to  be  a 
sufficient  title,  all  property  would  soon  be  confined  to  the  most  strong,  or 
the  most  cunning ;  and  the  weak  and  simple-minded  part  of  mankind 
(which  is  by  far  the  most  numerous  division)  could  never  be  secure  of  their 
possessions. 

The  wrongful  taking  of  goods  being  thus  most  clearly  an  injury,  the 


(a)  See  book  II.  chap.  S.  (b)  Book  II.  chap.  2&. 


ljury, 
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next  consideratioa  is,  what  remedy  the  law  of  England  has  given  for  it. 
And  this  is,  in  the  first  place,  the  restitution  of  the  goods  themselves  so 

wrongfuUy  taken,  with  damages  for  the  loss  sustained  by  such  unjust  in- 
vasion ;  which  is  effected  by  action  of  replevin  ( 1 ),  (2) ;  an  institution,  which 

(1)  Seo  in  general,  Com.  Dig.  Replevin ;  land  has  no  title  thereto,  this  action  is  prefer- 
Bac.  Ab.  Replevin  and  Avowry ;  Yin.  Ab.  able  to  trespass  for  seizinff  the  cattle,  in  order 
Replevin  ;  Gilbert  on  Distresses,  by  Hunt  i  to  put  in  issue  the  title  of  the  party  distrain- 
Bradby  on  Distresses  ;  Selw.  N.  P.  1155.  and  ign.  1  Saund.  346.  c.  n.  2.  So,  to  try  the 
Wilkinson  on  Replevin ;  and  see,  as  to  dis-  legality  of  a  distress  for  poor  rates,  3  Wils. 
tresses,  the  notes  ante,  5  to  10.  442.    1  Salk.  S05.    6  East,  263.    2  Bla.  Rep. 

A  replevin  in  general  lies  only  for  goods  and  1330.    1  Burr.  585.    Willes,  672.  b;   or  of 

chattels,  and  it  cannot  be  maintained  for  tak-  one  of  the  several  rates  where  the  distress 

ing  and  removing  things  affixed  to  the  free-  warrant  includes  a  supposed  arrear  of  several 

hold,  even  though  wrongfully  separated  there-  lates,  2  Moore,  417 ;  or  for  sewer's  rate,  6  T. 

from  by  the  defendant    Co.  Lit.  146.  b.    4  T.  R.  522.    Hardw.  478.    Com.  Dig.  Pleader. 

R.  504.     Hot  growing  crops  may  be  consider-  K.  26.    Willes,  672.  n.  b. ;  or  for  a  heriot,  6ic, 

ed  in  the  nature  of  goods  and  chattels,  being  Cro.  Jac.  50.    But  if  a  superior  court  award 

tinderllGeo.il.  c.  19.  distrainable ;  therefore  an  execution,  it  seems  that  no  replevin  lies 

where  a  replevin  bond  was  to  prosecute  for  for  the  goods  taken  bv  the  sheriff  by  virtue  of 

taking  goods,  chattels,  and  growing  cropa^  and  the  execution,  and  if  any  person  should  pre- 

in  the  declaration  it  was  set  out  as  to  prose-  tend  to  take  out  a  replevin,  the  court  would 

cote  for  taking  "good*  and  chaUels"  it  was  commit  liim  for  a  contempt  of  their  jurisdic- 

held  to  be  no  variance.    7  Moore,  231.    1  tion,  Gilb.  Rep.  161.    Willes,  672.  n.  b.    2 

Bing.  6.  Lutw.  1191.    3  Lev.  ^04.    2  Stra.  1184;  and 

It  is  said  by  the  learned  Commentator  in  where  goods  are  taken  by  way  of  levy,  as  for 
the  text,  that  the  action  of  replevin  obtains  a  penalty  on  a  conviction  under  a  statute,  it  is 
only  in  one  instance  of  an  unlawful  taking,  generally  in  the  nature  of  an  execution,  and 
that  of  a  wrongful  distress.  But  lord  Redes-  unless  replevin  be  given  by  the  statute  this 
dale  remarked  in  1  Sch,  &  Lef.  327.  that  this  action  will  not  lie,  the  conviction  being  con- 
definition  is  too  norroto,  and  many  old  authori-  elusive,  and  its  legality  not  questionable  in 
ties  will  be  found  in  the  books,  of  a  replevin  replevin,  2  New.  Rep.  399.  Bac.  Ab.  Reple- 
where  there  had  been  no  distress.  See  Vin.  Ab.  vin,  (C)  Com.  Dig.  Action,  M.  6.  Willes, 
Replevin,  B.  dc  C.  2.  Com.  Dig.  Replevin.  Re-  673.  n.  b.  1  Brod.  &  Bing.  57 ;  but  where  a 
plevin  is  now  seldom  brought  but  for  distresses  special  inferior  jurisdiction  is  given  to  jus- 
torrent,  damage-feasant,  poor's  rate,  &c.  Com.  tices,  (Sec.  and  they  exceed  it  in  some  cases,  re- 
Dig.  Action,  M.  6.  It  may  certainly  be  brought  plevin  lies.  Willes,  672.  n.  b.  This  action 
to  try  the  legality  of  a  distress  for  rent,  pro-  is  also  maintainable  for  goods  distrained  un- 
vided  there  were  no  sum  whatever  in  arrear,  der  a  warrant  from  commissioners  authorized 
5  T.  R.  248.  n.  e.  3  B.  dc  P.  348  ;  but  if  any  by  act  of  parliament  to  levy  rates  for  specifio 
sum,  however  small,  were  due,  and  the  distress  local  purposes,  with  power  of  distress.  1 
were  for  a  greater  sum,  or  excessive,  or  other-  Swanst.  304.  1  B.  &  B.  57. 
wise  irregolar,  the  remedy  must  be  by  action  The  plaintiff  ought  to  have  either  an  abso- 
ofi  the  case.  1  Hen.  Bla.  13.  Replevin  lies  lute  or  special  property  in  the  goods  in  ques- 
also  for  an  illegal  distress  taken  damage-fea-  tion,  vested  in  nim  at  the  time  of  the  taking, 
sant ;  and  when  the  party  in  possession  of  the  Bro.  Bepl.  pi.  8. 20.    A  mere  possessory  right 

(2)  In  New-York  the  remedy  by  replevin  the  property  if  a  return  be  adjudged,  and  to 
has  been  greatly  enlarged  bj  the  Revised  pay  the  amount  that  may  be  recovered. 
Statutes,  and  it  now  extends,  except  in  the  The  sheriff  then  delivers  the  property  to  the 
cases  specified  in  the  act,  to  any  wrongful  plaintiff,  and  gives  notice  to  the  defendant 
taking  or  detention  of  the  goods  or  chattels  of  thereof,  and  of  the  time  at  which  he  is  to  ap- 
another.  Executors  may  maintain  this  action  pear  in  court  to  resist  the  plairitiff^s  claim. 
for  goods  wrongfully  takent  whenever  they  The  sheriff,  after  demand  of  delivery  of  the 
eould  maintain  trespass  by  statute.  But  re-  goods,  may  break  open  any  house  in  which 
plevin  does  not  lie  for  property  taken  under  a  they  are  concealed.  If  he  cannot  obtain  the 
warrant  for  the  collection  of  a  tax,  assessment,  ^oods,  he  arrests  the  defendant  until  he  enters 
or  fine,  in  pursuance  of  a  statute  :  nor  at  the  into  bond  with  two  sureties  to  abide  the  order 
suit  of  the  defendant  in  an  execution  or  at-  of  the  court,  and  to  put  in  special  bail, 
tachmcnt  for  goods  taken  by  virtue  thereof.  If  the  defendant  claims  property  in  the 
unless  they  are  exempt  by  law  from  execution,  Eoods,  and  pays  to  the  sheriff  his  fees  and  the 
^. :  nor  at  the  suit  of  Kny  other  person,  un-  fees  of  a  jury  to  try  the  claim,  he  ma>'  have 
less  he  has  at  the  time  a  right  to  reduce  the  'his  title  tried  before  such  jury ;  and  in  the 
goods  into  his  possession.  meantime  the  goods  remain  in  the  custody  of 

The  writ  cannot  be  executed  until  an  affida-  the  sheriff.    If  the  jury  find  for  the  defendant, 

vit  is  annexed  to  it,  showing  that  the  case  he  receives  back  again  the  ^oods :  if  the  jury 

does  not  come  within  any  of  the  above  exc^p-  find  for  the  plaintiff,  the  plaintiff,  on  refunding 

tions,  and  until  the  plaintiff  and  two  sureties  the  expenses  and  indemnifying  the  sheriff,  re- 

execntes  a  bond  in  double  the  value  of  the  ceives  the  goods. 

prcmerty  conditioned    to  prosecute  the  suit  See  the  other  proceedings,  2  R.  S.  522,  dec. 
with  effect  and  without  delay,  and  to  return 

Vol.  II.                                       ]  8 
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the  mirror  (c)  ascribes  to  GlanTil,  chief  justice  to  king  Henry  the  Second. 
This  obtains  only  in  one  instance  of  an  unlawful  taking,  that  of  a  wrong- 
ful distress  (3)  :  and  this  and  the  action  of  detinue  (of  which  I  shall  pre- 
sently say  more)  are  almost  the  only  actions,  in  which  the  actual  specific 
possession  of  the  identical  personal  chattel  is  restored  to  the  proper  owner. 
For  things  personal  are  looked  upon  by  the  law  as  of  a  nature  so  transi- 
tory and  perishable,  that  it  is  for  the  most  part  impossible  either  to  as- 
certain their  identity,  or  to  restore  them  in  the  same  condition  as  when 
they  came  to  the  hands  of  the  wrongful  possessor.    And,  since  it  is  a 

maxim  that  "  lex  neminem  cogit  ad  vana,  sen  impossibilia^  it  there- 
[*14d]    fore  *con tents  itself  in  general  with  restoring,  not  the  thing  itself, 

but  a  pecuniary  equivalent  to  the  party  injured ;  by  giving  him  a 
satisfaction  in  damages.  But  in  the  case  of  a  distress,  the  goods  are  from 
the  first  taking  in  the  custody  of  the  law,  and  not  merely  in  that  of  the 
distrainor ;  and  therefore  they  may  not  only  be  identified,  but  also  restored 
to  their  first  possessor,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  custody  of  the  law,  the  taking  them  back  by 
force  is  looked  upon  as  an  atrocious  injury,  and  denominated  a  rescous,  for 
which  the  distrainor  has  a  remedy  in  damages,  either  by  writ  of  rescous  (J), 
in  case  they  were  going  to  the  pound,  or  by  writ  de  pareo  fracto,  or 
pound-breach  (c),  in  case  they  were  actually  impounded.  He  may  also  at 
his  option  bring  an  action  on  the  case  for  this  injury :  and  shall  therein,  if 

(e)  e.  2,  4  0.  (e)  IM.  100. 

(i)  F.  N.  B.  101. 

is  not  sufficient.    10  Mod.  25.    If  the  goods  upon  it  in  the  superior  courts.    5  T.  R.  195. 

of  a  feme -sole  are  taken,  and  she  marry,  the  The  sureties  are  liable  to  the  amount  of  the 

husband  alone  may  sue  the  replevin,  or  the  penalty  in  the  bond  and  costs  of  suit  thereon, 

wife  may  join,  R.  T.  Hardw.  119 ;  but  it  must  1  TaunL  218.    They  will  not  be  discharged 

appear  on  the  face  nf  the  record  that  she  held  by  time  being  given  to  the  plaintiff  in  reple- 

an  interest  in  the  things  taken.    2  New.  R.  vin,  2  Marsh.  81.    6  Taunt.  379.  S.  C. ;  nor 

402.    Executors  may  maintain  replevin  for  by  the  execution  of  a  writ  of  inquiry,  under 

the  goods  of  the  testator  taken  in  his  lifetime,  the  17  Car.  II.  c.  19.  s.  23.    2  Brod.  &  Bing. 

Bro.  Repl.  pi.  59.    And  parties  who  have  a  107. 

joint  interest  in  the  distress  may  join  in  the  When  the  defendant  has  obtained  judgment, 

replevin,  Co.  Lit.  145.  b. ;  but  where  the  in-  if  the  sheriff  return  to  the  writ  de  retomo  ha- 

terest  is  several,  there  ought  to  be  several  re-  bendoj  that  the  cattle  are  eloigned,  the  defend- 

plevins.    Bro.  Abr.  Repl.  pi.  12.    While  the  ant  may,  if  the  sheriff  has  omitted  to  take  suf- 

goods  distrained  for  rent  remain  unsold,  the  ficient  pledges,  Cro.  Car.  446.    Sir  W.  Jones, 

tenant  may  replerv,  although  the  five   days  278.    7  Mod.  387.     Bull.  N.  P.  60.    3  Stark, 

allowed  by  the  act  have  expired,  and  although  168.  immediately  without  any  previous  pro- 

they  have  been  appraised  and  removed  off  the  ceedings,  commence  an  action  on  the  case 

? remises.     5  Taunt.  451.     1  Marsh.  135.     1  against  him.  lb.     But  the  court  will  not  attach 

Shitty  R.  196.  a.  him.    2  T.  R.  617.    In  such  action  double  the 

Replevin  Bonds. — Two   modes    hare  been  value  of  the  goods  distrained  may  be  recover- 

adopted  by  sheriffs  or  other  officers  making  ed  against  the  sheriff,  2  H.  Bl.  547,  though  it 

replevins  with  respect  to  bonds ;  the  first  to  had  been  held  in  a  previous  case,  that  he 

take  a  bond  from  the  pledges  or  sureties,  Dal-  should  recover  a  full  compensation  in  dama* 

ton's  Sheriff,  438,  9.  Lord  Raym.  278.  Lutw.  ges,  though  the    sum  exceeded    in    amount 

687 :  the  other  method  has  been  to  take  a  bond  double  the  value  the  amount  of  the  penalty  in 

from  the  parly  replevying.    In  all  replevin  bonds  a  replevin  bond.  • '  2  H.  Bl.  36.    See  however 

there  are  several  independent  conditions ;  one  a  later  case,  4  T.  R.  433,  where  the  value  of 

to  prosecute,  another  to  return  the  goods  re-  the  goods  only  was  given.    The  court  has, 

plevied,  and  a  third  to  indemnify  the  sheriff,  upon  the  sheriff  and  nis  deputy  refusing  to 

and  a  breach  may  be  assigned  upon  any  of  disclose  the  names  of  the  pleaees  taken,  made 

these  distinct  conditions.  ,  7  Moa.  380.    Or  an  order  on  thein,  to  pay  the  defendant  in  re- 

the  breach  may  be  assigned  thus,  "  that  de-  plevin  the  damages  and  costs  recovered  by 

fendaiit  did  not  prosecute  his  suit  with  effect,  nim.    2  Bl.  Rep.  1220. 

and  hath  not  made  return."    3  M.  &  S.  180.  (3)  This  position  is  not  correct ;  replevin 

A  plaintiff  must  succeed  in  his  suit,  or  he  does  lies  in  other  cases  of  illegal   taking.      See 

not  **  prosecute  with  effect."    7  Mod.   380.  cased  1  Chitty  on  Pi.  147.  4th  ed.  ante,  145. 

The  sheriff  may  assign  the  bond  to  the  avow-  notes  1,  2. 
ant  or  cognizor,  who  may  maintain  an  action 
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the  distress  were  taken  for  rent,  recover  treble  damages  (/).  The  term 
reseaus  is  likewise  applied  to  the  forcible  delivery  of  a  defendant,  when  ar- 
rested, from  the  officer  who  is  carrying  him  to  prison.  In  which  circum- 
stances the  plaintiff  has  a  similar  remedy  by  action  on  the  case,  or  of  res- 
eaus {^) :  or,  if  the  sheriff  makes  a  return  of  such  reseaus  to  the  court 
out  oi  which  the  process  issued,  the  rescuer  will  be  pimished  by  attach- 
ment (A). 

All  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  Lsaid,  upon  a  distress  taken  wrongfully  and  with- 
out sufficient  cause :  being  a  re-delivery  of  the  pledge  (i),  or  thing  taken 
in  distress,  to  the  owner ;  upon  his  giving  security  to  try  the  right  of  the 
distress,  ^nd  to  restore  it  if  the  right  be  adjudged  against  him  (A)  :  afler 
which  the  distrainor  may  keep  it,  till  tender  made  of  sufficient  amends  : 
but  must  then  re-deliver  it  to  the  owner  (/).  And  formerly,  when  the  par- 
ty distrained  upon  intended  t6  dispute  the  right  of  the  distress,  he  had  no 
other  process  by  the  old  common  law  than  by  a  writ  of  replevin,  replegiari 
facias  {m) ;  which  issued  out  of  chancery,  commanding  the  she- 
riff* to  deliver  the  distress  to  the  owner,  and  ^afterwards  to  do  jus-  [*147] 
tice  in  respect  of  the  matter  in  dispute  in  his  own  county-court. 
But  this  being  a  tedious  method  of  proceeding,  the  beasts  or  other  goods 
were  long  detained  from  the  owner  to  his  great  loss  and  damage  (n).  For 
which  reason  the  statute  of  Marlbridge  (a)  directs,  that  (without  suing  a 
writ  out  of  the  chancery)  the  sheriff  immediately,  upon  plaint  to  him 
made,  shall  proceed  to  replevy  the  goods.  And,  for  the  greater  ease  of 
the  parties,  it  is  farther  provided  by  statute  1.  P.  &  M.  c.  12.  that  the  she- 
riff shall  make  at  least  four  deputies  in  each  county,  for  the  sole  purpose 
of  making  replevins.  Upon  application  therefore,  either  to  the  sheriff  or 
one  of  his  said  deputies,  security  is  to  be  given,  in  pursuance  of  the  sta- 
tute of  VVestm.  2.  13  Edw.  I.  c.  2.  1.  That  the  party  replevying  will 
pursue  his  action  against  the  distrainor,  for  which  purpose  he  puts  in  pie- 
gios  de  proseqnendot  or  pledges  to  prosecute  ;  and,  2.  That  if  the  right  be 
determined  against  him,  he  will  return  the  distress  again ;  for  which  pur- 
pose he  is  also  bound  to  find  plegios  de  retomo  habendo.  Besides  these 
pledges,  the  sufficiency  of  which  is  discretionary  and  at  the  peril  of  the 
sheriff,  the  statute  11  Geo.  II.  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  distress  for  rent,  shall  take  a  bond  with  two  sureties  in  a  sum 
of  double  the  value  of  the  goods  distrained,  conditioned  to  prosecute  the 
suit  with  effect  and  without  delay,  and  for  return  of  the  goods ;  which 
bond  shall  be  assigned  to  the  avowant  or  person  making  cognizance,  on 
request  made  to  the  officer ;  and,  if  forfeited,  may  be  sued  in  the  name  of 
the  assignee  (4).  And  certainly,  as  the  end  of  all  distresses  is  only  to 
compel  the  party  distrained  upon  to  satisfy  the  debt  or  duty  owing  from 
him,  this  end  is  as  well  answered  by  su^h  sufficient  sureties  as  by  retaining 
the  very  distress,  which  might  frequently  occasion  great  inconvenience  to 
the  owner  ;  and  that  the  law  never  wantonly  inflicts.  The  sheriff,  on  re- 
ceiving such  security,  is  immediately,  by  his  officers,  to  cause  the  chattels 
taken  in  distress  to  be  restored  into  the  possession  of  the  party  distrained 

(/}  Stat.  2  W.  ^k  M.  Soss.  1,  c.  9.  (l)  8  Rep.  ]47. 

(f)  6  Mod.  SIl.  (m)  F.  N.  B.  68. 

(i)  Cro.  Jac.  410.    Salk.  586.  («)  S  Inst.  130. 

(t)  See  page  13.  (o)  9S  Hen.  III.  c.  91. 
{k)  Co.  Litt.  145. 


(4)  See  accordingly,  2  R.  S.  520,  4  37. 
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upon ;  unless  the  distrainor  claims  a  property  in  the  goods  so  ta- 
[*148]    ken.     For  if,  by  this  method  of  distress,  the  distrainor  *happen8 

to  come  again  into  possession  of  his  own  property  in  goods  which 
before  he  had  lost,  the  law  allows  him  to  keep  them,  without  any  reference 
to  the  manner  by  which  he  thus  has  gained  possession ;  being  a  kind  of 
personal  remitter  {o).  If  therefore  the  distrainor  claims  any  such  property, 
the  party  replevying  must  sue  out  a  writ  de  proprietate  probanda,  in  which 
the  sheriff  is  .to  try,  by  an  inquest,  in  whom  the  property  previous  to  the 
distress  subsisted  (p).  And  if  it  be  found  to  be  in  the  distrainor,  the  she- 
riff can  proceed  no  farther ;  but  must  return  the  claim  of  property  to  the 
court  of  king's  bench  or  common  pleas,  to  be  there  farther  prosecuted,  if 
thought  advisable,  and  there  finally  determined  (q)  (5). 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  in- 
quest determines  it  against  the  distrainor ;  then  the  sheriff  is  to  replevy  the 
goods  (making  use  of  even  force,  if  the  distrainor  makes  resistance)  (r),  in 
case  the  goods  be  found  within  his  county.  But  if  the  distress  be  carried 
out  of  the  county,  or  concealed,  then  the  sheriff  may  return  that  the  goods, 
or  beasts,  are  eloigned,  elongata,  carried  to  a  distance,  to  places  to  him  un- 
known :  and  thereupon  the  party  replevying  shall  have  a  writ  of  capias  in 
withernam,  in  vetito(  or,  more  properly,  repetito)  namio ;  a  term  which  signi- 
fies a  second  or  reciprocal  distress  {$),  in  lieu  of  the  first  which  was  eloign- 
ed. It  is  therefore  a  command  to  the  sheriff  to  take  other  goods  of  the  dis- 
trainor, in  lieu  of  the  distress  formerly  taken,  and  eloigned,  or  withheld 
from  the  owner  (t).  So  that  here  is  now  distress  against  distress  ;  one 
being  taken  to  answer  the  other,  by  way  of  reprisal  (u),  and  as  a  punish- 
ment for  the  illegal  behaviour  of  the  original  distrainor.  For  which  reason 
goods  taken  in  withernam  cannot  be  replevied  till  the  original  distress  is 

forthcoming  (u). 
[*149]        *But  in  common  cases,  the  goods  are  delivered  back  to  the 

party  replevying,  who  is  then  bound  to  bring  his  action  of  reple- 
vin ;  which  maybe  prosecuted  in  the  county-court,  be  the  distress  of  what 
value  it  may  (to).  But  either  party  may  remove  it  to  the  superior  courts 
of  king's  bench  or  common  pleas,  by  writ  of  recordari  or  pone  {x) ;  the 
plaintiff  at  pleasure,  the  defendant  upon  reasonable  cause  (y) ;  and  also,  if 
in  the  course  of  proceeding  any  right  of  freehold  comes  in  question,  the 
sheriff  can  proceed  no  farther  (z) ;  so  that  it  is  usual  to  carry  it  up  in  the 
first  instance*  to  the  courts  of  Westminster-hall  (6).  Upon  this  action 
brought,  and  declaration  delivered,  the  distrainor,  who  is  now  the  defend- 

(o)  See  pag^e  19.  travels)  is  said  to  have  puzzled  a  pragmatical  pro- 

(p)  Finch.  L.  316.  fessor  in  tlie  university  of  Bruges  in  Flanders  ; 

(q)  Co.  Litt.  145.    Finch.  L.  450.  who  gave  a  universal  challenge  to  dispute  with 

(r)  9  Inst.  1*J3.  any  person  in  any  science  ;  ta  onud  sctHli,  et  dt 

(s)  Smithes  Commonw.  b.  3,  c.  10.    S  Inst.  141.  quolibet  ente.    Upon  which  Mr.  More  sent  him  this 

Hiclces^s  Thtsaur.  164.  question,  "  utnun  averia  carueae,  capta  in  veiito 

(/)  F.  N.  B.  60. 73.                                          I  namio.  »int  irreplegibilia ,"  whether  boasts  of  the 

(u)  In  the  old  northern  languages  the  word  vi-  plough,  taken  in  totiAcnwnn,  are  incapable  of  being 

f&emam  is  xised  as  equivalent  to  repmoZf.  (Sliem>  replevied.   (Hoddesd.  c.  5.) 

hook,  de  jure  Sueon.  I.  1,  c.  10.)  (w)  2  Inst.  130. 

(v)  Raym.475.  The  substance  of  this  rule  com-  (x)  Ibid.  23. 

posed  the  terms  of  that  famous  question,  with  (y)  F.  N*.  B.  60,  70. 

which  sir  Thomas  More  (when  a  student  on  his  («)  Finch.  L.  817. 

(5)  See  note  2,  p.  145 :  tho  return  of  an  from,  and  are  returnable  only  into  the  Supreme 
eloi^ment  would  not  be  allowed  under  the  Court  or  Common  Pleas  Court :  andareremoY- 
Revised  Statutes  :  and  the  capiat  in  toither'  able  by  either  party  from  tho  Common  Pleas  to 
nam  is  abolished,  (2  R.  S.  533,  ^  63,)  as  also  the  Supreme  Court  by  certiorari  as  other  Der- 
ail writs  of  second  deliverance.  Id.  sonal  actions.    (2  R.  S.  533,  4  68 :  389,  9  4 : 

(6)  In  New-Yofk.  writs  of  replevin  iasao  523,  ^6.) 
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ant,  makes  avowry ;  that  is,  he  avows  taking  the  distress  in  his  own  right, 
or  the  right  of  his  wife  (a) ;  and  sets  forth  the  reason  of  it,  as  for  rent  arrere, 
damage  done,  or  other  cause :  or  else,  if  he  justifies  in  'another*s  right  as 
his  bailiff  or  servant,  he  is  said  to  make  cognizance ;  that  is,  he  acknow- 
ledges  the  taking,  but  insists  that  such  taking,  was  legal,  as  he  acted  by  the 
command  of  one  who  had  a  right  to  distrain  ;  and  on  the  truth  and  legal 
merits  of  this  avowry  or  cognizance  the  cause  is  determined.  If  it  be  de- 
termined for  the  plaintiff;  viz,  that  the  distress  was  wrongfully  taken  ;  he 
has  already  got  his  goods  back  into  his  own  possession ,  and  shall  k^ep  them, 
and  moreover  recover  damages  (b).  But  if  the  defendant  prevail  By  the 
default  or  nonsuit  of  the  plaintiff,  then  he  shall  have  a  writ  de  retomo  ha- 
hendoj  whereby  the  goods  or  chattels  (which  were  distrained  and  then  re- 
plevied) are  returned  again  into  his  custody  ;  to  be  sold,  or  otherwise  dis- 
posed of,  as  if  no  replevin  hath  been  made.  And  at  the  common  law,  the 
plaintiff  might  have  brought  another  replevin,  and  so  in  infinitum  to  the 
intolerable  vexation  of  the  defendant.  Wherefore  the  statute 
•of  Wcstm.  2.  c.  2.  restrains  the  plaintiff,  when  nonsuited,  from  [•ISO] 
suing  out  any  fresh  replevin ;  but  allows  him  a  judicial  writ,  issu- 
ing out  of  the  original  record,  and  called  a  writ  o(  second  deliverance,  in  or- 
der to  have  the  same  distress  again  delivered  to  him,  on  giving  the  like  se- 
curity as  before.  And,  if  the  plaintiff  be  a  second  time  nonsuit,  or  if  the 
defendant  has  judgment  upon  verdict  or  demurrer  in  the  first  replevin,  he 
shall  have  a  writ  of  return  irreplevisable ;  after  which  no  writ  of  second  de- 
liverance shall  be  allowed  (c).  But  in  case  of  a  distress  for  rent  arrere,  the 
writ  of  second  deliverance  is  in  effect  (d)  taken  away  by  statute  17  Car.  11. 
c.  7,  which  directs  that,  if  the  plaintiff  be  nonsuit  before  issue  joined,  then 
vfon  suggestion  made  on  the  record  in  nature  of  an  avowry  or  cognizance  ; 
or  if  judgment  be  given  against  him  on  demurrer,  then,  without  any 
such  suggestion,  the  defendant  may  have  a  writ  to  inquire  into  the  value 
of  the  distress  by  a  jury,  and  shall  recover  the  amount  of  it  in  damages,  if 
less  than  the  arrear  of  rent ;  or,  if  more,  then  so  much  as  shall  be  equal  to 
such  arrear,  with  costs  :  or,  if  the  nonsuit  be  after  issue  joined,  or  if  a  ver- 
dict be  against  the  plaintiff,  then  the  jury  impanelled  to  try  the  cause 
shall  assess  such  arrears  for  the  defendant :  and  if  (in  any  of  these  cases) 
the  distress  be  insufficient  to  answer  the  arrears  distrained  for,  the  defendant 
may  take  a  farther  distress  or  distresses  {e)  (7).  But  otherwise,  if,  pending 
a  replevin  for  a  former  distress,  a  man  distrains  again  for  the  same  rent  or 
service,  then  the  party  is  not  driven  to  his  action  of  replevin,  but  shall 
have  a  writ  of  recaption  (f),  and  recover  damages  for  the  defendant  the 
re-distrainor's  contempt  of  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's 
goods  consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man 
takes  the  goods  of  another  out  of  his  actual  or  virtual  possession,  without 
having  a  lawful  title  so  to  do,  it  is  an  injury ;  which,  though  it  doth  not 
amount  to  felony  unless  it  be  done  animofurojidi,  is  nevertheless  a  trans- 

(a)  2  Saond.  195.  (d)  1  Ventr.  64. 

H)  P.  N.  B.  09.  (c)  Stat.  17  Car.  II.  c.  7. 

(e)  i  Inst.  340.  (/)  F.  N.  B.  71. 

-    - " — " — — ■ — • — ■- — - — • -■-  ■  ■■  -  -  - — 

(7)  See  2  R.  S.  531,  ^  56:  similar  to  17  no  writ  of  second  deliverance,  nor  other  writ 

Car.  n.  c.  7.     But  bj  the  Revised  Statutes,  of  replevin,  is  allowed :  but  the  plaintiflf  may 

2  vol.  532,  6^62,  when  judgment  passes  against  brin^  an  action  of  trover  or  trespa.«)s,  unless 

the  plaintiff  in  replevin  by  default  or  other-  the  judgment  was  on  the  merits. 
wise,  and  a  return  of  the  property  is  awarded ; 
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[*151]  greasion,  for  which  an  action  of  trespass  vi  et  armis  *wiU  lie  ; 
wherein  the  plaintiff  shall  not  recover  the  thing  itself,  but  only 
damages  for  the  loss  of  it  (8).  Or,  if  committed  without  force,  the  party 
may,  at  his  choice,  have  another  remedy  in  damages  by  action  of  trover 
and  conversion^  of  which  I  shall  presently  say  more. 

2.  Deprivation  of  possession  may  also  be  by  an  unjust  detainer  of  an- 
other's goods,  though  the  original  taking  was  lawful  (9).  As  IT  I  cQstrain 
another's  cattle  damage-feasant,  and  before  tbey  are  impounded  he  tenders 
me  sufficient  amends ;  now,  though  the  original  taking  was  lawful,  my 
subsequent  detainment  of  them  after  tender  of  amends  is  wrongful,  and  he 
shall  have  an  action  of  replevin  against  me  to  recover  them  (g) :  in  which 
he  shall  recover  damages  only  for  the  detention  and  not  for  the  caption,  be- 
cause the  original  taking  was  lawful.  Or,  if  I  lend  a  man  a  horse,  and  he 
afterwards  refuses  to  restore  it,  this  injury  consists  in  the  detaining,  and  not 
in  the  original  taking,  and  the  regular  method  for  me  to  recover  possession 
is  by  action  of  detinue  (A).  In  this  action  of  detinue  (10),  it  is  necessary  to 
ascertain  the  thing  detained,  in  such  manner  as  that  it  may  be  speciUcally 
known  and  recovered.  Therefore  it  cannot  be  brought  for  money,  com,  or 
the  like ;  for  that  cannot  be  known  from  other  money  or  com ;  unless  it  be 
in  a  bag  or  a  sack,  for  then  it  may^be  idistinguishably  marked.  In  order  there- 
fore to  ground  an  action  of  detinue,  which  is  only  for  the  detaining,  these 
points  are  necessary  (t)  :  1 .  That  the  defendant  came  lawfully  into  pos- 
session of  the  goods,  as  either  by  delivery  to  him,  or  finding  them ;  2. 
That  the  plaintiff  have  a  property  ;  3.  That  the  goods  themselves  be  of 
some  value  ;  and,  4.  That  they  be  ascertained  in  point  of  identity.  Upon 
this  the  jury,  if  they  find  for  the  plaintiff,  assess  the  respective  values  of  the 
several  parcels  detained,  and  also  damages  for  the  detention.  And  th^ 
judgment  is  conditional ;  that  the  plaintiff  recover  the  said  goods,  or  (if 
they  cannot  be  had)  their  respective  values,  and  also  the  damages  for  de- 
taining them  (A).  But  there  is  one  disadvantage  which  attends  this  ac- 
tion ;  viz,  that  the  defendant  is  herein  permitted  to  wage  his  law, 
[*152]  that  is,  to  ^exculpate  himself  by  oath  (/),  and  thereby  defeat  the 
plaintiff  of  his  remedy  :  wl^ch  privilege  is  grounded  on  the  confi- 
dence originally  reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the 
lender,  and  the  like  ;  from  whence  arose  a  strong  presumptive  evidence, 
that  in  the  plaintiffs  own  opinion  the  defendant  was  worthy  of  credit. 
But  for  this  reason  the  action  itself  is  of  late  much  disused,  and  has  given 
place  to  the  action  of  trover. 

This  action  of  trover  (\l)  and  conversion  was  in  its  .original  an  action  ot 

U)  F.  N.  B.  09.    3  Rep.  147.  (k)  Co.  Entr.  170.    Cro.  Jac.  661. 

(2)  F.  N.  B.  138.  (l)  Co.  Litt.  293. 

(i)  Co.  Liu.  980. 

(8)  In  order  to  sustain  trespass  for  taking  see  Com.  Dig.  Detinue ;  1  Cbitty  on  PI.  4th 
goods,  the  actual  or  constructive  possession  ed.  110.  to  114.  It  has  [teen  supposed  that 
must  be  Tested  in  the  plaintiff  at  the  time  the  detinue  is  not  sustainable  where  the  goods 
act  complained  of  was  done.  For  instance,  have  been  taken  tortioiuly  by  the  defendant, 
the  lord  before  seizure  mny  bring  the  action  but  that  doctrine  is  erroneous,  and  it  is  the 
against  a  stranger  who  should  carry  off  an  proper  specific  remedy  for  the  recovery  of  the 
estray  or  wreck ;  for  the  right  of  pu&session,  identical  chattels  pergonal,  when  they  have 
and  thence  the  constructive  possession,  is  in  not  been  taken  as  a  distress.  See  cases  and 
him.  So  the  executor  has  the  right  immedi-  observations,  1  Chitty  on  PI.  4th  ed.  112,  3. 
ately  on  the  death  of  the  testator,  and  the  (10)  In  New-York  this  action  is  abolished, 
right  draws  after  it  a  constructive  possession.  (2  R.  S.  553,  ^  15.)  replevin  fully  supplying 
1  T.  R.  480.    2  Saund.  47.  in  notes.    See  1  its  place. 

Chitty  on  PI.  4th  ed.  151  to  159.  (11)  On  the  action  of  trover  in  general,  see 

(9)  As  to  the  action  of  detinue  in  general,    1  Chitty's  PI.  4th  ed.  135  to  145.    Absolute 
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trespass  upon  the  case,  for  recovery  of  damages  against  such  person  as  had 
found  another's  goods,  and  refused  to  deliver  them  on  demand,  but  converted 


and  exclusive  property,  with  actual  posses* 
sion,  is  not  necessary  ;  for  a  factor  to  whom 
goods  have  been  consigned,  and  who  has  never 
received  them,  may  maintain  such  an  action. 
1  Bos.  &  PuU  47.  Bat  in  order  to  maintain 
bOTer,  the  plaintiff  mast  have  a  right  of  pro- 
perty (though  special  and  subject  to  the  claiihs 
of  otheis)  and  a  right  of  immediate  prases- 
sion,  (as  the  owner  has  against  a  wrongdoer, 
where  the  goods  have  been  delivered  to  a  car- 
rier), 7  T.  K.  12 ;  and  therefore  where  goods 
leased,  an  furniture  with  a  house,  have  beeu 
wronglully  taken  by  the  sheriff  in  execution, 
the  lessor  cannot  maintain  trover  against  the 
sheriff  pending  the  lease,  because  till  the 
term  has  expired  he  has  no  right  of  posses- 
.  sion.  lb.  9.  1  Ry.  &  M9pd.  99.  But  the 
landlord  may  maintain  traKrer  against  a  pur- 
chaser of  machinery  taken  out  of  a  mill,  and 
afterwards  sold  under  a  fi.  fa.  by  the  sheriff, 
although  the  tenant's  term  has  not  expired.    5 

B.  &  A.  828.  2  Dowl.  &  Ry.  1.  And  against 
a  mere  wrongdoer  the  simple  fact  of  posses- 
sion is  usually  sufficient  evidence  of  owner- 
ship. 7  T.  R.  397.  7  Taunt.  302.  4  East, 
130.  5  Esp.  R.  88.  Abbott's  L.  8.  73.  So 
bailees  of  goods,  2  Bing.  173.  Ld.  Raym. 
275.  B.  N.  P.  33.  1  Mod.  31.  Stra.  505.  as 
carriers,  consignees,  pawnees,  trustees,  2 
Saaod.  47.  a,  agisters  of  cattle,  one  who  bor- 
rows a  horse  to  till  his  land,  Bro.  Tres.  67, 
ind  churchwardens,  2  Stra.  852.  2  P.  Wms. 
126.  2  Saund.  47.  c.  may  maintain  this  action 
sgainst  any  one  who  converts  the  property. 
But  a  special  property,  which  may  be  suffi- 
cient as  against  a  stranger,  gives  no  right 
against  one  who  has  the  general  property.  1 
T.  R.  658.  Where  the  sheriff  under  a  writ 
of  fi.  fa.  against  A.,  sells  the  goods  of  B., 
though  by  public  sale,  the  purchaser  is  liable 
to  the  latter,  in  trover.  3  Stark.  130.  5  B. 
dc  A.  826.  2  Dowl.  &  R.  1.  S.  P.  Where 
A.  shipped  goods  by  the  order  of,  and  for  B. 
in  London,  and  shortly  afterwards  ascertained 
that  B.  had  stopped  payment,  and  he  then  in- 
dorsed and  forwarded  the  bill  of  landing  to  the 
plaintiff,  directing  him  to  take  possession  of 
the  goods,  held  that  on  the  defendants'  (the 
carriers)  refusal  to  deliver  them  to  the  plain- 
tiff, he  had  a  sufficient  title  to  sue  for  them  in 
trover.  2  Bing.  260.  See  also  5  M.  &  S. 
350.  as  between  vendor,  and  assignee  of  factor 
to  the  vendee.  And  where  a  purchase  waS' 
made  for  A.  and  B.  by  a  broker,  who,  after  a 
division  of  the  goods,  pledged  the  warrants  of 
Bw,  with  those  of  A.  to  C.  for  a  debt  of  A.,  it 
was  held  that  B.  might  maintain  trover  sgainst 

C.  though  the  latter  did  not  know  that  B. 
had  any  interest  in  the  warrants  ;  the  broker 
having  no  power  to  pledge  them.  5  B.  d&  A. 
395.  As  between  foreign  merchant  and 
plsdgee  of  his  consignee,  see  5  Moore,  518. 
n.  And  where  a  customer  of  a  country  bank 
was  in  the  habit  of  paying  in  bills  of  ex- 
change, which  were  never  written  xhortt  but 
entered  to  the  full  amount  in  the  pass-book  on 
tbue  day  they  were  paid  in,  and  also  in  the 
books  of  the  bank  to  the  credit  of  the  cus- 


tomer, as  **  bills'*  (not  as  cash),  and  afler  such 
entry  the  customer  was  at  liberty  to  draw  to 
the  full  amount  by  checks,  and  the  bankers 
became  insolvent,  having  in  their  possession 
several  of  the  customer's  bills  so  paid  in,  and 
the  assignees  having  converted  tne  same  to 
their  use,  it  was  held  that  the  customer  (who 
had  a  cash  balance  in  his  favour  at  the  time 
of  the  bankruptcy)  might  maintain  trover 
against  the  latter  for  the  amount,  there  being 
no  evidence  that  he  had  in  point  of  fact 
agreed,  that  when  the  bills  were  paid  in,  they 
were  to  become  the  property  of  the  bankers. 
2  B.  dc  C.  422.  3  Dowl.  &  Ry.  733.  But  an 
exchequer  bill  (the  blank  in  which  was  not 
filled  up)  having  been  placed  for  sale  in  the 
hands  of  J.  S.  he,  instead  of  selling,  deposit- 
ed it  at  his  banker's,  who  made  him  advances 
to  the  amount  of  its  value,  held  that  the  owner 
thereof  could  not  maintain  trover  against  the 
banker,  as  the  property  in  such  bill  passed  by 
delivery,  as  in  the  cases  of  bank  notes  and 
bills  of  exchange.  4  B.  &  A.  1.  The  church- 
wardens and  overseers  of  a  township  leased 
lands  belonging  to  the  poor  to  the  plainltfT, 
for  a  term  of  years,  covenanting  that  it  should 
be  lawful  for  him  to  take  all  the  manure,  &c. 
from  the  poor-house,  and  use  it  upon  the  de- 
mised premises,  and  the  plaintiff  covenanted 
to  provide  straw  for  the  use  of  the  poor ;  it  was 
decided  that  he  could  not  maintain  trover 
against  a  succeeding  overseer,  who  used  the 
manure  on  his  own  land,  even  though  it  arose 
from  the  straw  supplied  by  the  plaintiff,  as  the 
covenant  entered  into  witn  the  previous  over- 
seers could  not  bind  their  successors.  3 
Stark.  28.  An  insolvent  debtor  cannot  main- 
tain trover  for  plate,  although  his  assignee 
does  not  interfere  to  prevent  him.  1  Oarr. 
146. 

_  A  conversion  seems  to  consist  in  any  tor- 
tious act,  by  which  the  defendant  deprives  the 
plaintiff  of  his  goods,  either  wholly,  or  but  for 
a  time.  3  B.  &  A.  €S5t,  The  mere  abuse  of 
a  chattel  by  a  bailee  is  no  conversion,  Gil.  L. 
Ev.  265.  2a  ed.,  but  if  he  use  it  contrary  to 
the  design  of  the  bailment,  it  is  otherwise ; 
as  if  a  man  lend  his  horse  to  go  to  York,  and 
the  bailee  go  to  Carlisle.  2  Bulst.  309.  Mere 
nonfeasance  is  not  a  conversion,  2  B.  d&  P. 
438  ;  as  that  an  agent  employed  to  sell  goods 
has  neglected  to  sell  them.  If  the  goods  come 
to  the  hands  of  the  defendant  by  delivery,  find- 
ing, or  bailment,  a  demand  ana  refusal  should 
be  proved  at  the  trial,  but  in  cases  of  tortiouf« 
taking  or  actual  conversion,  proof  of  demand 
and  reAisal  is  unnecessary.  1  Sid.  264.  The 
ordinary  presumptive  proof  of  a  conversion 
consists  in  evidence  of  a  demand  of  the  goods 
by  the  plaintiff,  and  a  refusal  to  deliver  them 
by  the  defendant,  6  Mod.  212.  6  East,  540.  5 
East,  407.  but  the  court  cannot  infer  a  conver- 
sion from  such  proof,  it  must  be  found  by  the 
jury.  2  Mod.  242.  10  Coke,  57.  2  Roll.  Ab 
693.  1  T.  R.  478.  Hob.  181.  If  the  refusal 
be  absolute,  and  there  be  no  evidena«  to  justify 
or  explain  it,  the  jury  ought  to  find  a  conver- 
sion.    lEsp.  R.31.     Clay.  122.  pi.  114.     But 
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them  to  his  own  use ;  from  which  finding  and  converting  it  is  called  an 
action  of  trover  and  conversion.  The  freedom  of  this  action  from  wager  of 
law,  and  the  less  degree  of  certainty  requisite  in  describing  the  goods  (l), 
gave  it  so  considerable  an  advantage  over  the  action  of  detinue,  that  by  a 
fiction  of  law  actions  of  trover  were  at  length  permitted  to  be  brought 
against  any  man  who  had  in  his  possession  by  any  means  whatsoever  the 
personal  goods  of  another,  and  sold  them  or  used  them  without  the  consent 
of  the  owner,  or  refused  to  deliver  them  when  demanded.  The  injury  lies 
in  the  conversion :  for  any  man  may  take  the  goods  of  another  into  posses- 
iiion,  if  he  finds  them ;  but  no  finder  is  allowed  to  acquire  a  property  there- 
in, unless  the  owner  be  for  ever  unknown  (m) :  and  therefore  he  must  not 
convert  them  to  his  own  use,  which  the  law  presumes  him  to  do,  if  he  re- 
fuses them  to  the  owner :  for  which  reason  such  refusal  also  is,  prima  facie, 
sufficient  evidence  of  a  conversion  (n).  The  fact  of  the  finding,  or  trover,  is 
therefore  now  totally  immaterial :  for  the  plaintiff  needs  only  to  suggest 
(as  words  of  forth)  that  he  lost  such  goods,  and  that  the  defendant  found 
them  :  and  if  he  proves  that  the  goods  are  his  property,  and  that  the  de- 
fendant had  them  in  his  possession,  it  is  sufiicient.  But  a  conversion  must 
be  fully  proved :  and  then  in  this  action  the  plaintiff  shall  recover  damages, 
equal  to  the  value  of  the  thing  converted,  but  not  the  thing  itself:  which 

^  nothing  will  recover  but  an  action  of  detinite  or  replevin. 
[*153]  *As  to  the  damage  that  may  be  ofiered  to  things  personal, 
while  in^the  possession  of  the  owner,  as  hunting  a  man's  deer, 
shooting  his  dogs,  poisoning  his  cattle,  or  in  anywise  taking  from  the  value 
of  any  of  his  chattels,  or  making  them  in  a  worse  condition  than  before, 
these  are  injuries  too  obvious  to  need  explication.  I  have  only  therefore 
to  mention  the  remedies  given  by  the  law  to  redress  them,  which  are  in 
two  shapes  ;  by  action  of  trespass  vi  et  armis,  where  the  act  is  in  itself  tm- 
mediately  injurious  to  another's  property,  and  therefore  necessarily  accom- 
panied with  some  degree  of  force  (12) ;  and  by  special  action  on  the  case, 
where  the  act  is  in  itself  indifierent,  and  the  injury  only  consequential,  and 
therefore  arising  without  any  breach  of  the  peace.  In  both  of  which  suits 
the  plaintiflf  shall  recover  damages,  in  proportion  to  the  injury  which  he 
proves  that  his  property  has  sustained.  And  it  is  not  material  whether 
the  damage  be  done  by  the  defendant  himself,  or  his  servants  by  his  direc- 
tion ;  for  the  action  will  lie  against  the  master  as  well  as  the  servant  (o). 
And,  if  a  man  keeps  a  dog  or  other  brute  animal,  used  to  do  mischief,  as 
by  worrying  sheep,  or  the  like,  the  owner  must  answer  for  the  consequences, 
if  he  knows  of  such  evil  habit  (p)  (13). 

{I)  Salk.  654.  (o)  Noy*i  Max.  c.  44. 

(m)  See  book  I.  ch.  8.  book  II.  ch.  1  and  96.  (p)  Cro.  Car.  354. 487. 

(»)  10  Rep.  56. 

a  qualified  refusal,  as,  because  the  holder  does  ,  (12)  Or  in  New- York,  by  2  R.  S.  553,  ^  16. 

not  know  to  whom  the  goods  belong,  1  Esp.  case  may  be  brought. 

R.  83.    2  Buls.  312.    B.  N.  P.  46.  or  that  the  (13)  As  to  what  is  evidence  of  knowledge, 

claimant  has  not  proved  his  right,  3  Camp,  see  4  Camp.  198.    2  Stra.  1264.    2  Esp.  482. 

215 ;  on  a  servant  refusing  to  deliver  them.  But  the  owner  is  not  answerable  for  the  first 

n'ithout  an  order  from  his  employers,  5  B.  &  mischief  done  liy  a  dog,  a  bull,  or  other  tame 

A.  247.  or  referring  the  plaintiff  to  his  master,  animal.     Bull.  N.  P.  77.     12  Mod.  333.    Ld. 

ib.  or  a  false  assertion  of  a  carrier,  that  he  has  Raym.  60S.    Yet  if  he  should  carry  his  dog 

delivered  the  goods,  1  Camp.  400  ;  in  all  these  into  a  field,  where  he  himself  is  a  trespasser, 

cases  the  facts  do  not  amount  to  a  conversion,  and  the  dog  should  kill  sheep,  this,  though  the 

An  incorporated  company  may  be  guilty  of  a  first  offence,  might  be  stated  and  proved  as  an 

conversion  by  the  act  of  their  agent,  done  un-  aggravation  of  the  trespass.     Burr.  2092.    2 

der  the  orders  of  the  committee  of  manage-  Lev.  172.    Butwhere'aiierce,  and  vicious  dog 

roent.    3  Stark.  50.  i»  kept  chained  for  the  defence  of  the  premi- 
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11.  Hitherto  of  injuries  affecting  the  right  of  things  personal,  in  posses- 
sum*  We  are  next  to  consider  those  which  regard  things  in  action  only : 
or  such  rights  as  are  founded  on,  and  arise  from,  contracts ;  the  nature  and 
seyeral  divisions  of  which  were  explained  in  the  preceding  volume  {q). 
The  violation,  or  non-performance,  of  these  contracts  might  be  extended 
into  as  great  a  variety  of  wrongs,  as  the  rights  which  we  then  considered : 
but  I  sbaXL  now  consider  them  in  a  more  comprehensive  view,  by  here 
making  only  a  twofold  division  of  contracts  ;  viz,  contracts  express,  and 
contracts  implied ;  and  pointing  out  the  injuries  that  arise  from  the  viola* 
tion  of  each,  with  their  respective  remedies. 

Express  contracts  include  three  distinct  species  ;  debts,  covenants,  and 
promises. 

*1 .  The  legal  acceptation  of  debtiSf  a  sum  of  money  due  by  cer-  [*1 54] 
tain  and  express  agreement :  as^by  a  bond  for  a  determinate 
sum  ;  a  bill  or  note ;  a  special  bargain ;  or  a  rent  reserved  on  a  lease  ; 
where  the  quantity  is  fixed  and  specific,  and  does  not  depend  upon  any 
subsequent  valuation  to  settle  it.  The  non-payment  of  these  is  an  injury, 
for  which  the  proper  remedy  is  by  action  of  debt  (r),  to  compel  the  perfor- 
mance of  the  contract  and  recover  the  specifics!  sum  due  (s).  This  is 
the  shortest  and  surest  remedy ;  particularly  where  the  debt  arises  upon 
a  specialty,  that  is,  upon  a  deed  or  instrument  under  seal.  So  also,  if  I 
verbally  agree  to  pay  a  man  a  certain  price  for  a  certain  parcel  of  goods, 
and  fail  in  the  performance,  an  action  of  debt  lies  against  me  ;  for  this  is 
also  a  determinate  contract :  but  if  I  agree  for  no  settled  price,  I  am  not  lia- 
ble to  an  action  of  debt,  but  a  special  action  on  the  case,  according  to  the 
nature  of  my  contract.  And  indeed  actions  of  debt  are  now  seldom  brought 
but  upon  special  contracts  under  seal ;  wherein  the  sum  due  is  clearly  and 
precisely  expressed  :  for,  in  case  of  such  an  action  upon  a  simple  contract, 
the  plaintiff  labours  under  two  difiiculties.  First,  the  defendant  has  here 
the  same  advantage  as  in  an  action  of  detinue,  that  of  waging  his  law,  or 
purging  himself  of  the  debt  by  oath,  if  he  thinks  proper  (t).  Secondly, 
in  an  action  of  debt  the  plaintiff  must  prove  the  whole  debt  he  claims,  or 
recover  nothing  at  all.  For  the  debt  is  one  single  cause  of  action,  fixed 
and  determined  ;  and  which  therefore,  if  the  proof  varies  from  the  claim,, 
cannot  be  looked  upon  as  the  same  contract  whereof  the  performance  is. 
sued  for.  If  therefore  I  bring  an  action  of  debt  for  30/.,  I  am  not  at  liberty 
to  prove  a  debt  of  202.  and  recover  a  verdict  thereon  (t/) ;  any  more  than  if  L 
bring  an  action  of  detinue  for  a  horse,  I  can  thereby  recover  an  ox.  For  I 
fail  in  the  proof  of  that  contract,  which  my  action  or  complaint  has  alleged^ 
to  be  specific,  express,  and  determinate  (14).    But  in  an  action  on  the  case,. 

(f  )  See  book  11.  ch.  30.  it)  4  Rep.  iM. 

(r)  F.  N.  B.  119.  (»)  Bro.  Uffgagtr.  93.   Dyer,  919.   S  RoU.  Abr. 

(#)  See  Appendix,  No.  HI.  ^  1.  706.    1  Show.  Sl£ 

•eSy  and  any  one  incantioualy^  or  not  knowing  304. 

of  it,  shoald  go  bo  near  as  to  be  injared  by  it,       (14)  Thia  is  no  longer  the  case,  for  it  is  now 

]M>  action  can  be  maintained  by  the  person  in-  completely  settled,  that  the  plaintiff  in  an  ac- 

jmed,  though  be  was  seeking  the  owner,  with  tion  of  debt  may  prore  and  recorer  less  than 

wbom  he  had  business.    Bates  t.  Croabie,  M.  the  snm  demanded  in  the  writ.    See  Bla.  R. 

T.  1798,  in  the  king's  bench.    If  a  man  seta  1221.    1  Hen.  Bla.  249.     11  East,  62.     The 

traps  in  Ids  own  g^roands,  bat  baited  with  such  judgment  being  final  in  the  first  instance,  (su- 

atiaiBg-semt«d  articles  as  allure  the  neighbour-  ing  a  writ  of  injury  and  wager  of  law  haTing 

lag  wigs  from  the  premises  of  the  owners,  or  become  almost  obsolete),  renders  debt  on  sim- 

from  the  highways,  the  owner  of  a  dog  injured  pie  contract,  as  well  as  specialty,  a  fiivourito 

may  nuuntam  an  action  upon  the  case.  9£ast,  form  ofaction,  and  is  of  daily  occurrence.  Seo 

287 ;  but  see  Dot  T.  Wilkes,  3  Bar.  dc  Ahl.  396.  and  notes,  post. 

Vol.  IL  19 
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on  what  is  called  an  indebitatus  assumpsit^  which  is  not  brought  to  compel  a 

specific  performance  of  the  contract,  but  to  recover  damages  for 
[*155]    its  *non-performance,  the  implied  assumpsit^  and  consequently  the 

damages  foi  the  breach  of  it,  are  in  their  nature  indeterminate ; 
and  will  therefore  adapt  and  proportion  themselves  to  the  truth  of  the  case 
which  shall  be  proved,  without  being  confined  to  the  precise  demand  stated 
in  the  declaration.  For  if  any  debt  be  proved,  however  less  than  the  sum 
demanded,  the  law  will  raise  a  promise  pro  tanto,  and  the  damages  will  of 
course  be  proportioned  to  the  actual  debt.  So  that  I  may  declare  that  the 
defendant,  being  indebted  to  me  in  30/.  undertook  or  promised  to  pay  it,  but 
failed ;  and  lay  my  damages  arising  from  such  failure  at  what  sum  I 
please :  and  the  jury  will,  according  to  the  nature  of  my  proof,  allow  me 
either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions  of 
debt,  where  the  contract  is  proved  or  admitted,  if  the  defendant  can  shew 
that  he  has  discharged  any  part  of  it,  the  plaintifi*  shall  recover  the  re- 
sidue (t;). 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinet,  and 
sometimes  in  the  detinet  only  :  that  is,  the  writ  states,  either  that  the  defen- 
dant owes  and  unjustly  detains  the  debt  or  thing  in  question,  or  only  that 
he  unjustly  detains  it.  It  is  brought  in  the  debet  as  well  as  detinet,  when 
sued  by  one  of  the  original  contracting  parties  who  personally  gave  the 
credit,  against  the  other  who  personally  incurred  the  debt,  or  against  his 
heirs,  if  they  are  bound  to  the  payment ;  as  by  the  obligee  against  the  obli- 
gor, the  landlord  against  the  tenant,  &e.  But,  if  it  be  brought  by  or 
against  an  executor  for  a  debt  due  to  or  from  the  testator,  this  not  being  his 
own  debt,  shall  be  sued  for  in  the  detinet  only  (w).  So  also  if  the  action 
be  for  goods,  or  com,  or  a  horse,  the  writ  shaJl  be  in  the  detinet  only ;  for 
nothing  but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name) 
have  personally  contracted,  is  properly  considered  as  my  debt.  And  indeed 
a  writ  of  debt  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more  nor 
less  than  a  mere  writ  of  detinue  (15) ;  and  is  followed  by  the  very  same 
judgment  (x). 

2.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act  or  to  omit  one, 
is  anothet  spe^5tff9*of  express  contracts,  the  violation  or  breach  of  which  is 

a  civil  injury.  As  if  a  man  covenants  to  be  at  York  by  such  a 
[*156]    day,  or  not  to  exercise  a  *trade  in  a  particular  place,  and  is  not  at 

York  at  the  time  appointed,  or  carries  on  his  trade  in  the  place 
forbidden,  these  are  direct  breaches  of  his  covenant ;  and  may  be  perhaps 
greatly  to  the  disadvantage  and  loss  of  the  covenantee.  The  remedy  for 
this  is  by  a  writ  of  covenant  (y) :  which  directs  the  sheriff  to^ommand  the 
defendant  generally  to  keep  his  covenant  with  the  plaintiff,  (without  specify- 
ing the  nature  of  the  covenant),  or  shew  good  cause  to  the  contrary :  and 
if  he  continues  refractory,  or  the  covenant  is  already  so  broken  that  it  can- 
not now  be  specifically  performed,  then  the  subsequent  proceedings  set 
forth  with  precision  the  covenant,  the  breach,  and  the  loss  which  has  hap- 
pened thereby  ;  whereupon  the  jury  will  give  damages,  in  proportion  to 
the  injury  sustained  by  die  plaintiff,  and  occasioned  by  such  breach  of  the 
defendant's  contract. 

There  is  one  species  of  covenant,  of  a  difierent  nature  from  the  rest ;  and 

(v)  1  RolL  Rep.  957.    Salk.  664.  (r)  Raat.  Entr.  174. 

(»)  P.  N.  B.  11».  (y)  F.  N.  B.  145. 


(15)  See  note  10,  p.  152.  ante. 
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that  18  a  covenant  real,  to  convey  or  dispose  of  lands,  which  seems  to  be 
partly  of  a  personal  and  partly  of  the  real  nature  (z).  For  this  the  remedy 
is  by  a  special  writ  of  covenant,  for  a  specific  performance  of  the  contract 
concerning  certain  lands  particularly  described  in  the  writ.  It  therefore 
directs  the  sheriff  to  command  the  defendant,  here  called  the  deforciant,  to 
keep  the  covenant  made  between  the  plaintiff  and  him  concerning  the 
identical  lands  in  question  :  and  upon  this  process  it  is  that  fines  of  land 
are  usually  levied  at  common  law  (o),^*the  plaintiflf,  or  person  to  whom 
the  fine  is  levied,  bringing  a  writ  of  covenant,  in  which  he  suggests  some 
agreement  to  have  been  made  between  him  and  the  deforciant,  touching 
those  particular  lands,  for  the  complexion  of  which  he  brings  this  action. 
And,  for  the  end  of  this  supposed  difference,  the  fine  or  Jinalis  concordia  is 
made,  whereby  the  deforciant  (now  called  the  cognizor)  acknowledges  the 
tenements  to  be  the  right  of  the  plaintiff,  now  called  the  cognize  e  (16). 
And  moreover,  as  leases  for  years  were  formerly  considered  only  as  con- 
tracts {b)  or  covenants  for  the  enjoyment  of  the  rents  and  profits, 
and  not  as  the  conveyance  *of  any  real  interest  in  the  land,  the  [*157] 
ancient  remedy  for  the  lessee,  if  ejected,  was  by  a  writ  of  cove- 
nant against  the  lessor,  to  recover  the  term  (if  in  being)  and  damages,  in 
case  the  ouster  was  committed  by  the  lessor  himself:  or  if  the  term  was 
expired,  or  the  ouster  was  committed  by  a  stranger,  claiming  by  an  elder 
title,  then  to  recover  damages  only  (c). 

No  person  coidd  at  common  law  take  advantage  of  any  covenant  or 
condition,  except  such  as  were  parties  or  privies  thereto ;  and,  of  course, 
no  grantee  or  assignee  of  any  reversion  or  rent.  To  remedy  which,  and 
more  effectually  to  secure  .to  the  king's  grantees  the  spoils  of  the  mo- 
nasteries then  newly  dissolved,  the  statute  32  Hen.  VIII.  c.  34.  gives  the 
assignee  of  a  reversion  (afler  notice  of  such  assignment)  (d)  tbe  same 
remedies  against  the  particular  tenant,  by  entry  or  action,  for  waste  or^ 
other  forfeitures,  non-payment  of  rent,  and  non-performance  of  conditions,' 
covenants,  and  agreements,  as  the  assignor  himself  might  have  had ;  and 
makes  him  equally  liable,  on  the  other  hand,  for  acts  agreed  to  be  per- 
formed by  the  assignor,  except  in  the  case  of  warranty  (17). 

3.  A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  nothing 
but  the'solemlBy  ol  writing  and  "56aTing  to  make  It  absolutely  the  same. 
If  therefore  it  be  to  do  any  explicit  act,  it  is  an  express  contract,  as  much 
as  any  covenant ;  and  the  breach  of  it  is  an  equal  injury.     The  remedy 
indeed  is  not  exactly  the  same  :  since,  instead  of  an  action  of  covenant, 
there  only  lieMin  action  upon  the  case,  for  what  is  called  the  assumpsit 
or  undertaking  of  the  defendant ;  the  failure  of  performing  which  is  the 
wrong  or  injury  done  to  the  plaintiff,  the  damages  whereof  a  jury  are  to 
estimate  and  settle.     And  if  a  builder  promises,  undertakes,  or  assumes  to 
Caius,  that  he  will  build  and  cover  his  house  within  a  time  limited,  and 
lails  to  do  it ;  Caius  has  an  action  on  the  case  against  the  builder,  for  this 
breach  of  his  express  promise,  undertaking,  or  assumpsit ;  and  shall  re- 
cover a  pecuniary  satisfaction  for  the  injury  sustained  by  such  delay  (18). 

(»)  Hob.  on  F.  N.  B.  146  (c)  Bro.  Ahr.  t.  covenmty  S3.    F.  N.  B.  476. 

(•)  See  book  11.  ch.  21.  (d)  Co.  Litt.  215.    Moor.  876.  Cro.  Jac.  145. 

(b)  See  book  11.  ch.  9. 

(16)  Fines  are  now  abolished  in  New-York.,    described,  or  even  alluded  to  the  considera- 
(2  R.  S.  343,  6  24.)  tion  requisite  to  support  an  assumpsit ;  and 

17)  See  I  K.  S.  747,  ^  23,  24.  what  is  more  remarkable,  the  example  put  by 

18)  "It  is  worthy  of  remark,  that  the    him  in  the  text  in  order  to  illustrate  the  na- 
ieamed  Commentator  has  not  either  named,    tare  of  the  action,  is,  in  the  terms  in  which  it 

(15)  See  Hot.  n.  (15)  at  tbe  end  of  the  Vol.  B.  HI. 
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So  also  in  the  case  before  mentioned,  of  a  debt  by  simple  contract,  if  the 
debtor  promises  to  pay  it  and  does  not,  this  breach  of  promise  entitles  the 
creditor  to  his  action  on  the  case,  instead  of  being  driven  to  an  action  of 
debt  («).  Thus  likewise  a  promissory  note,  or  note  of  hand  not  under 
seal,  to  pay  money  at  a  day  certain,  is  an  express  assumpsit ;  and  the 
payee  at  coi^mon  law,  or  by  custom  and  act  of  parliament  the  indor* 
see  (/),  may  recoyer  the  value  ofithe  note  in  damages,  if  it  remains  un- 
paid. Some  agreements  indeed,  though  never  so  expressly  made,  are 
deemed  of  so  important  a  nature,  that  they  ought  not  to  rest  in  verbal 
promise  only,  which  cannot  be  proved  but  by  the  memory  (which  some* 
times  wiir  induce  the  perjury)  of  witnesses.  To  prevent  which,  the  sta- 
tute offrauds  and  perjuries,  29  Car.  II.  c.  3.  enacts,  that  in  the 
[*1 58]  five  ^following  cases  no  verbal  promise  shall  be  sufficient  to  ground 
an  action  upon,  but  at  the  least  some  note  or  memorandum  of  it 
shall  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith : 
1.  Where  an  executor  or  administrator  promises  to  answer  damages  out 
of  his  own  estate.  2.  Where  a  man  undertakes  to  answer  for  the  debt, 
default,  or  miscarriage  of  another.  3.  Where  any  agreement  is  made, 
upon  consideration  of  marriage.  4.  Where  any  contract  or  sale  is  made 
of  lands,  tenements,  or  hereditaments,  or  any  interest  therein.  5.  And 
lastly,  where  there  is  any  agreement  that  is  not  to  be  performed  within  a 
year  from  the  making  thereof.  In  all  these  cases  a  mere  verbal  assump* 
sit  is  void  (19),  (20). 

(c)  4  Rep.  90.  (/)  Soe  book  IT.  ch.  30. 

is  there  Stated,  a  case  of  nttJumpocfum.  See  writing,  otherwise  it  is  void.  2  T.  R.  80. 
1  Roll.  Ab.  9. 1.  41.  Doct.  &  Stud.  2.  ch.  24.  H.  BL  Rep.  120.  1  Bos.  &  Pal.  15a  Ma- 
and  5  T.  R.  143.  that  the  promise  will  not  lie  tual  promises  to  many  need  not  be  in  writins ; 
for  a  mere  nonfeasancci  unless  the  promise  is  the  statute  relates  only  to  agreements  maae 
founded  on  a  consideration.  This  remark  in  consideration  of  the  marriage.  A  lease  not 
ought  not,  neither  was  it  intended,  to  derogate  exceeding  three  years  from  the  making  there- 
from the  merit  of  a  justly  celebrated  writer,  of,  and  in  which  the  rent  reserved  amounts  to 
who,  for  comprehensive  design,  luminous  ar-  two-thirds  of  the  improved  value,  is  good 
rangement,  and  elegance  of  diction,  is  unri-  without  writing ;  but  all  other  parol  leases  or 
vailed."    Selw.  N.  P.  45.  agreements  for  any  interest  in  lands,  have  tho 

(19)  These  provisions  in  the  statute  have  eifect  of  esUtes  at  will  only.  Bull.  N.  P. 
produced  many  decisions,  both  in  the  courts  279.  All  declarations  of  trusts,  except  such 
of  law  and  equity.  See  3  Chitty's  Com.  L.  as  result  by  iroplhsation  of  law,  must  be  made 
per  tot.  It  is  now  seuled,  that  if  two  persons  in  writing.  29  Car.  II.  c.  3.  s.  7  dc  8.  If  a 
go  to  a  shop,  and  one  order  goods,  and  the  promise  depends  upon  a  contingency,  which 
other  say,  "  if  he  does  not  pay  I  will,"  or  "  I  may  or  may  not  fall  within  a  year,  it  is  not 
will  see  you  paid,"  he  is  not  bound  unless  his  within  the  statute ;  as  a  promise  to  pay  a  sum 
engagement  is  reduced  into  writing.  In  all  of  money  upon  a  death  or  marriage,  or  upon 
such  cases  the  question  is,  who  is  the  buyer,  the  return  of  a  ship,  or  to  leave  a  le^cy  by 
or  to  whom  the  credit  is  given,  and  who  is  the  will,  is  ^ood  by  parol ;  for  such  a  promise  may 
surety :  and  that  question,  from  all  the  cir-  by  possibility  be  performed  within  the  year, 
cumstances,  must  be  ascertained  by  the  jury  :  3  Burr.  1278.  1  Salk.  280.  3  Salk.  9,  &c. 
for  if  the  person  for  whose  use  the  goods  are  Partial  performance  within  the  year,  where 
furnished  be  liable  at  all,  any  promise  by  a  the  original  understanding  is,  that  the  whole 
third  person  to  discharge  the  debt  must  be  in  is  to  extend  to  a  longer  period,  does  not  take 

(20)  In  the  text  is  omitted  a  part  of  the  act  uses  the  word  "  signed"  where  ours  uses 
which  allows  other  circumstances  to  dispense  "  subscribed." — In  other  respects  they  are 
with,  writing  in  Uie  case  of  personal  goods,  alike.  Ours  was  probably  intended  as  a  repeal 
viz.  if  the  buyer  accept  and  receive  part  of  of  the  decisions  construing  a  memorandum 
the  goods,  or  the  evidences,  or  some  ol  them,  with  a  man's  name  written  on  it,  a  signature, 
of  things  in  action :  or  if  he,  at  the  time,  pay  though  not  written  at  the  foot  of  the  memo- 
some  part  of  the  purchase  money.    (2  R.  S.  randum. 

135,  (f  3.)     The  Revised  Statutes  of  New*  Leases,  or  contracts  for  leases,  for  a  longer 

York  expressly  require  the  memorandum  to  period  than  one  year  in  New- York,  must  be  in 

be  ntbtcnbed  by  tiie  parties  to  be  charged,  or  writing.    (Id.  134,  ^  6 :  135,  ^  8.) 

their  uent :  see  also  id.  135^  8»  as  to  con-  See  as  to  executors,  2  R.  S.  113,  ^  1* 
tnusts  for  the  sale  of  lands.    Tlie  English  act 
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From  these  express  contracts  the  transition  is  easy  to  those  that  are  only 
impUed  by  law.  Which  are  such  as  reason  and  justice  dictate,  and  which 
therefore  the  law  presumes  that  every  man  has  contracted  to  perform  ; 
and  upon  this  presumption  makes  him  answerable  to  such  persons  as  suf- 
fer by  his  non-performance. 

Of  this  nature  are,  first,  such  as  are  necessarily  imphed  by  the  funda- 
mental constitution  of  government,  to  which  every  man  is  a  contracting 
party.  And  thus  it  is  that  every  person  is  bound  and  hath  virtually  agreed 
to  pay  such  particular  sums  of  money  as  are  charged  on  him  by  the  sen- 
tence, or  assessed  by  the  interpretation  of  the  law.  For  it  is  a  part  of 
the  original  contract,  entered  into  by  all  mankind  who  partake  the  benefits 
of  society,  to  submit  in  all  points  to  the  municipal  constitutions  and  local 
ordinances  of  that  state,  of  which  each  individual  is  a  member.  What- 
ever therefore  the  laws  order  any  one  to  pay,  that  becomes  instantly  a  debt, 
which  he  hath  before-hand  contracted  to  discharge.  And  this  implied 
agreement  it  is,  that  gives  the  plaintiflf  a  right  to  institute  a  second  action, 
founded  merely  on  the  general  contract,  in  order  to  recover  such  damages, 
or  sum  of  money,  as  are  assessed  by  the  jury  and  adjudged  by  the  court 
to  be  due  from  the  defendant  to  the  plaintiff  in  any  former  action.  So 
that  if  he  hath  once  obtained  a  judgment  against  another  for 
a  certain  sum,  and  neglects  to  take  out  execution  ^thereupon,  he  [*159] 
may  afterwards  bring  an  action  of  debt  upon  this  judgment  ( g\^^ 
and  shall  not  be  put  upon  the  proof  of  the  original  cause  of  action  ;  but 
upon  shewing  the  judgment  once  obtained,  still  in  full  force,  and  yet  un- 
satisfied, the  law  immediately  implies,  that  by  the  original  contract  of  so- 
ciety the  defendant  hath  contracted  a  debt,  and  is  bound  to  pay  it.  This 
method  seems  to  have  been  invented,  when  real  actions  were  more  in  use 
than  at  present,  and  damages  were  permitted  to  be  recovered  thereon ;  in 
order  to  have  the  benefit  of  a  writ  of  capias  to  take  the  defendant's  body 
in  execution  for  those  damages,  which  process  was  allowable  in  an  action 
of  debt  (in  consequence  of  the  statute  25  Edw.  III.  c.  17.)  but  not  in  an 
action  real.  Wherefore,  since  the  disuse  of  those  real  actions,  actions  of 
debt  upon  judgment  in  personal  suits  Itave  been  pretty  much  discounte- 
nanced by  the  courts,  as  being  generally  vexatious  and  oppressive,  by 
harassing  the  defendant  with  the  costs  of  two  actions  instead  of  one. 

On  the  same  principle  it  is  (of  an  implied  original  contract  to  submit  to 
the  rules  of  the  community  whereof  we  are  members),  that  a  forfeiture 
imposed  by  the  by-laws  and  private  ordhiances  of  a  corporation  upon 

Or)  Roll.  Abr.  600,  601. 

the  case  oat  of  the  statute.      11  East,  142.  can  be  no  fraud  or  perjury  in  obtaining  the  ex- 

But  even  a  written  undertaking  to  pay  the  ecution  of  it     3  Ves.  Jun.  39.  378.  &  712. 

debt  of  another  is  void,  unless  a  good  consi-  But  lord  £Idon  seems  to  think  that  a  specific 

deration  appears  in  the  writing ;  and  the  con-  performance  cannot  be  decreed,  if  the  defend* 

sideration,  if  any,  cannot  be  proved  by  parol  ant  in  his  answer  admits  a  parol  agreement, 

evidence.    5  East,  10.    If  a  crowing  crop  is  and  at  the  same  time  insists  upon  the  benefit 

mirebued  without  writing  \  the   agreement,  of  the  statute.    6  Yes.  Jun.  37.    If  one  party 

before  part  execution,  may  be  put  an  end  to  by  onlv  signs  an  agreement,  he  is  bound  b^  it ; 

parol  notice.  6  East,  602,  But  a  court  of  equity  and  if  an  agreement  is  by  parol,  but  it  is 

will  decree  a  specific  performance  of  a  verbal  agreed  it  shall  be  reduced  into  writing,  and 

contract,  when  it  is  confessed  by  a  defendant  this  is  prevented  by  the  fraud  of  one  of  the 

iikhis  answer ;  or  when  there  has  been  a  part  parties,  performance  of  it  will  be  decreed.    2 

performance  of  it ;  as  by  payment  of  part  of  Bro.  564,  5,  6.    See  3  Woodd.  Lect  Ivii.  and 

the  consideration  money,  or  by  entering  and  Fonblanque  Tr.  of  Eq.  b.  1.  c  3.  s.  8  &  9. 

expending  money  upon  the  estate,  for  such  where  this  subject  is  fully  and  learnedly  dia- 

aets  preclude  the  party  from  denying  the  ex*  cussed, 
isteoce  of  the  contract,  and  prove  that  there 

(16)  See  Hov.  a.  (16)  at  the  end  of  the  Vol.  B.  m. 
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any  thatl)elong  to  the  body,  or  an  amercement  set  in  a  court-leet  or  court- 
baron  upon  any  of  the  suitors  to  the  court  (for  otherwise  it  will  not  be 
binding)  (h),  immediately  create  a  debt  in  the  eye  of  the  law  :  and  such 
forfeiture  or  amercement,  if  unpaid,  work  an  injury  to  the  party  or  parties 
entitled  to  receive  it :  for  which  the  remedy  is  by  action  of  debt  (i). 

The  same  reason  may  with  equal  justice  be  applied  to  all  penal  statutes, 
that  is,  such  acts  of  parliament  whereby  a  forfeiture  is  inflicted  for  trans- 
gressing the  provisions  therein  enacted.  The  party  offending  is  here 
bound  by  the  fundamental  contract  of  society  to  obey  the  directions  of  the 

legislature,  and  pay  the  forfeiture  incurred  to  such  persons  as  the 
[*160]    law  requires.    The  usual  application  of  this  forfeiture  is  *either 

to  the  party  aggrieved,^^  or  else  to  any  of  the  king's  subjects  in 
general.  Of  the  former  sort  is  the  forfeiture  inflicted  by  the  statute  of 
Winchester  (k)  (explained  and  enforced  by  several  subsequent  statutes)  {I) 
upon  the  hundred  wherein  a  man  is  robbed,  which  is  meant  to  oblige  the 
hundredors  to  make  hue  and  cry  after  the  felon ;  for  if  they  take  him, 
they  iBtand  excused.  But  otherwise  the  party  robbed  is  entitled  to  prose- 
cute them  by  a  special  action  on  the  case,  for  damages  equivalent  to  his 
loss.  And  of  the  same  nature  is  the  action  given  by  statute  9  Geo.  I.  c. 
22.  commonly  called  the  black  act,  against  the  inhabitants  of  any  hun- 
dred, in  order  to  make  satisfaction  in  damages  to  all  persons  who  have 
suffered  by  the  offences  enumerated  and  made  felony  by  that  act  (21). 
But  more  usually,  these  forfeitures  created  by  statute  are  given  at  large 
to  any  common  informer ;  or,  in  other  words,  to  any  such  person  or  per- 
sons as  will  sue  for  the  same :  and  hence  such  actions  are  called  popuhir 
actions,  because  they  are  given  to  the  people  in  general  (m).\  Sometimes 
one  part  is  given  to  the  king,  to  the  poor,  or  to  some  public  use,  and  the 
other  part  to  the  informer  or  prosecutor  :  and  then  the  suit  is  called  a  qui 
tarn  action,  because  it  is  brought  by  a  person,  "  qui  tarn  pro  domino  rege^  ^c. 
quam  pro  se  ipso  in  hae  parte  sequitur."  If  the  king  therefore  himself  com- 
mences this  suit,  he  shall  have  the  whole  forfeiture  (n).  But  if  any  one 
hath  begun  a  qui  tain,  or  popular,  action,  no  other  person  can  pursue  it : 
and  the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all 
others,  and  conclusive  even  to  the  king  himself.  This  has  frequently  occa- 
sioned offenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to 
forestall  and  prevent  other  actions  :  which  practice  is  in  some  measure 
prevented  by  a  statute  made  in  the  reign  of  a  very  sharp-sighted  prince 
in  penal  laws,  4  Hen.  YII.  c.  20.  which  enacts  that  no  recovery,  otherwise 
than  by  verdict,  obtained  by  collusion  in  an  action  popular,  shall  be  a  bar 

to  any  other  action  prosecuted  bona  fide.  A  provision  that  seems 
[•161]    borrowed  from  •the  rule  of  the  Roman  law,  that  if  a  person  was 

acquitted  of  any  accusation,  merely  by  the  prevarication  of  the 
accuser,  a  new  prosecution  might  be  commenced  against  him  (o). 

A  second  class  of  implied  contracts  are  such  as  do  not  arise  from  the 
express  determination  of  any  court,  or  the  positive  direction  of  any  statute ; 
but  from  natural  reason,  and  the  just  construction  of  law.  Which  class 
extends  to  all    presumptive  undertakings  or  assumpsits  ;  which  though 

(A)  Law  of  fimprius,  \!A.  10.    2S  Geo.  II.  c.  34. 

(t)  5  Rep.  04.    Hob.  379.  (m)  See  book  U.  ch.  29. 

(k)  13  Edw.  I.  c.  1.  (II)  3  Hawk.  P.  C.  368. 

(/)  37  EUz.  c.  13.    39  Car.  II.  c.  7.  8  Geo.  II.  c.        (o)  Ff.  47. 15.  3. 

(21)  See  3  Geo.  I V.  c.  3,  and  7  &  8  Geo.  lY.  c.  3,  and  book  4,  p.  293. 
(17)  See  Bov.  n.  (17)  at  tbe  and  of  the  VoL  B.  m. 
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never  perhaps  actually  made,  yet  constantly  arise  from  the  general  impli- 
cation and  intendment  of  the  courts  of  judicature,  that  every  man  hath 
engaged  to  perform  what  his  duty  or  justice  requires.     Thus, 

1.  If  I  employ  a  ])erson  to  transact  my  business  for  me,  or  perform  any 
work,  the  law  implies  that  I  undertook  or  assumed  to  pay  him  so  much  as 
his  labour  deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  re- 
medy for  this  injury  by  bringing  his  action  on  the  case  upon  this  implied 
assumpsit ;  wherein  ho  is  at  liberty  to  suggest  that  I  promised  to  pay  him 
80  much  as  he  reasonably  deserved,  and  then  to  aver  that  his  trouble  was 
really  worth  such  a  particular  sum,  which  the  defendant  has  omitted  to  pay. 
But  this  valuation  of  his  trouble  is  submitted  to  the  determination  of  a  jury  ; 
who  will  assess  such  a  sum  in  damages  as  they  think  he  really  merited. 
This  is  called  an  assumpsit  on  a  quantum  meruit. 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valebat,  which  is  very 
similar  to  the  former,  being  only  where  one  takes  up  goods  or  wares  of  a 
tradesman,  without  expressly  agreeing  for  the  price.  There  the  law  con- 
cludes, that  both  parties  did  intentionally  agree,  that  the  real  value  of  the 
goods  should  be  paid ;  and  an  action  on  the  case  may  be  brought  accord- 
ingly, if  the  vendee  refuses  to  pay  that  value. 

^3.  A  third  species  of  implied  assumpsits  is  when  one  has  had  [*162] 
and  received  money  belonging  to  another,  without  any  valuable 
consideration  given  on  the  receiver's  part:  for  the  law  construes  this  to  be 
money  had  and  received  for  the  use  of  the  owner  only ;  and  implies  that 
the  person  so  receiving  promised  and  undertook  to  account  for  it  to  the  true 
proprietor.  And,  if  he  unjustly  detains  it,  an  action  on  the  case  lies  against 
him  for  the  breach  of  such  implied  promise  and  undertaking  ;  and  he  will 
be  made  to  repay  the  owner  in  damages,  equivalent  to  what  he  has  detain- 
ed in  violation  of  such  his  promise.  This  is  a  very  extensive  and  bene- 
ficial remedy,  applicable  to  almost  every  case  where  the  defendant  has  re- 
ceived money  which  ex  aequo  et  bono  he  ought  to  refund.  It  lies  for  money 
paid  by  mistake  or  on  a  consideration  which  happens  to  fail,  or  through 
imposition,  extortion,  or  oppression,  or  where  any  undue  advantage.is  taken 
of  the  plaintiff's  situation  ( o). 

4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the 
use  of  another,  at  his  request,  the  law  implies  a  promise  of  repayment,  and 
an  action  will  lie  on  this  assumpsit  {q)  (22). 

5.  Likewise,  fifthly,  upon  a  stated  account  between  two  merchants,  or 
other  persons,  the  law  implies  that  he  against  whom  the  balance  appears 
has  engaged  to  pay  it  to  the  other ;  though  there  be  not  any  actual  pro- 
mise. And  from  this  implication  it  is  frequent  for  actions  on  the  case  to  be 
brought,  declaring  that  the  plaintifif  and  defendant  had  settled  their  ac- 
counts together,  insimul  computassent  (which  gives  name  to  this  species  of 
assumpsit),  and  that  the  defendant  engaged  to  pay  the  plaintiff  the  balance, 
but  has  since  neglected  to  do  it.  But  if  no  account  has  been  made  up, 
then  the  legal  remedy  is  by  bringing  a  writ  of  account,  de  computo  (r) ;  com- 

ip)  A  Burr.  1012.  (r)  F.  N.  B.  110. 

(f )  Carth.  446.    S  Keb.  09.     » 

(22)  If  a  surety  in  a  bond  pays  the  debt  of  kind  in  which  the  plaintiff  succeeded,  was 

the  principal,  he  may  recover  it  back  from  the  tried  before  the  late  Mr.  J.  Gouldj  at  Dorches- 

principal  m  an  action  of  atsvmjmtj  for  so  much  ter.    But  this  is  perfectly  consistent  with  the 

money  paid  and  advanced  to  his  use  ;  yet  in  equitable  principles  of  an  eistumpnt.    2  T.  R. 

ancient  times  this  action  could  not  be  main-  105. 
taiaed';  and  it  is  said,  that  the  first  case  of  the 
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manding  the  defendant  to  render  a  just  account  to  the  plaintiff, 
[*163]  *or  shew  the  court  good  cause  to  the  contrary.  In  this  action,  if 
the  plaintiff  succeeds,  there  are  two  judgments  :  the  first  is,  that 
the  defendant  do  account  (quod  computet)  before  auditors  appointed  by  the 
court ;  and,  when  such  amount  is  finished,  then  the  second  judgment  is, 
that  he  do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  Tins  action, 
by  the  old  common  law  (j),  lay  only  against  the  parties  themselves,  and 
not  their  executors  ;  because  matters  of  account  rested  solely  on  their  own 
knowledge.  But  this  defect,  ailer  many  fruitless  attempts  in  parliament, 
was  at  last  remedied  by  statute  4  Ann.  c.  16.  which  gives  an  action  of  ac- 
count against  the  executors  and  administrators  (23).^^  But  however  it  is 
found  by  experience,  that  the  most  ready  and  effectual  way  to  settle  these 
matters  of  account  is  by  bill  in  a  court  of  equity,  wbere  a  discovery  may 
be  had  on  the  defendant's  oath,  without  relying  merely  on  the  evidence 
which  the  plaintiff  may  be  able  to  produce.  •  Wherefore  actions  of  account, 
to  compel  a  man  to  bring  in  and  settle  his  accounts,  are  now  very  seldom 
used  ;  though,  when  an  account  is  once  stated,  nothing  is  more  common 
than  an  action  upon  the  implied  assumpsit  to  pay  the  balance. 

6.  The  last  class  of  contracts,  implied  by  reason  and  construction  of 
law,  arises  upon  this  supposition,  that  every  one  who  undertakes  any  office, 
employment,  trust,  or  duty,  contracts  with  those  who  employ  or  entrust 
him,  to  perform  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want 
of  either  of  those  qualities  any  injury  accrues  to  individuals,  they  have 
therefore  their  remedy  in  damages  by  a  special  action  on  the  case.  A  few 
instances  will  fully  illustrate  this  matter.  If  an  ofiicer  of  the  public  is 
guilty  of  neglect  of  duty,  or  a  palpable  breach  of  it,  of  non-feasance  or  of 
mis-feasance  ;  as,  if  the  sheriff  does  not  execute  a  writ  sent  to  him,  or  if  he 
wilfully  makes  a  false  return  thereof ;  in  both  these  cases  the  party  ag- 
grieved shall  have  an  action  on  the  case,  for  damages  to  be  assessed  by  a 
jury  (t).  If  a  sheriff  or  gaoler  suffers  a  prisoner,  who  is  taken  up- 
[*164]  on  mesne  process  (that  *is,  during  the  pendency  of  a  suit),  to  es- 
cape, he  is  liable  to  an  action  on  the  case  (v).  But  if,  after  judg- 
ment, a  gaoler  or  a  sheriff  permits  a  debtor  to  escape,  who  is  charged  in 
execution  for  a  certain  sum  ;  the  debt  inunediately  becomes  his  own,  and 
he  is  compellable  by  action  of  debt,  being  for  a  sum  liquidated  and  ascer- 
tained, to  satisfy  the  creditor  his  whole  demand  :  which  doctrine  is  ground- 
ed {w)  on  the  equity  of  the  statute  of  Westm.  2.  f  3  Edw.  I.  c.  11,  and  1 
Ric.  II.  c.  12.  An  advocate  or  attorney  that  betray  the  cause  of  their  cli« 
ent,  or,  being  retained,  neglect  to  appear  at  the  trial,  by  which  the  cause 
miscarries,  are  liable  to  an  action  on  the  case,  for  a  reparation  to  their  in- 
jured client  (x).  There  is  also  in  law  always  an  implied  contract  with  a 
common  inn-keeper,  to  secure  his  guest's  goods  in  his  inn  ;  with  a  com- 
mon carrier,  or  bargemaster,  to  be  answerable  for  the  goods  he  carries  ; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming  him  ; 
with  a  common  taylor,  or  other  workman,  that  he  performs  his  business  in 
a  workmanlike  manner ;  in  which,  if  they  fail,  an  action  on  the  case  lies  to 
recover  damages  for  such  breach  of  their  general  undertaking  (p).  But  if 
I  employ  a  person  to  transact  any  of  these  concerns,  whose  common  pro- 

(«)  Co.  Litt.  00.  (w)  Bro.  Ahr.  t.  parUamuit,  10.    S  Inst.  3S3. 

(0  Moor.  431.    11  Rep.  00.  (x)  Finch.  L.  183. 

(n)  Cro.  Ellz.  035.    Comb.  80.  (y)  II  Rep.  54.    1  Sannd.  894. 


(23)  See  2  R.  8. 113,  ^  2. 
(18)  Bee  Hot.  n.  (18)  attlie  end  of  tbe  VoL  B  m. 
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fetsion  and  business  it  is  not,  the  law  implies  no  such  general  undertaking ; 
buty  in  order  to  charge  him  with  damages,  a  special  agreement  is  required. 
Also,  if  an  inn-keeper,  or  other  victua^er,  hangs  out  a  sign  and  opens  his 
house  for  travellers,  it  is  an  implied  engagement  to  entertain  all  persons 
who  travel  that  way ;  and  upon  this  uniyersal  assumpsit  an  action  on  the 
case  will  lie  against  him  for  damages,  if  he  without  good  reason  refuses  to 
admit  a  traveller  (s).  If  any  one  cheats  me  with  false  cards  or  dice,  or  by 
false  weights  and  measures,  or  by  selling  me  one  commodity  for  another, 
an  action  on  the  case  also  lies  against  hun  for  damages,  upon  the  contract 
which  the  law  always  implies,  that  every  transaction  is  fair  and  honest  (a). 

In  contracts  likewise  for  sales,  it  is  constantly  understood  that 
the  seller  undertakes  that  the  ^commodity  he  sells  is  his  own  (24) ;  [*i65] 
and  if  it  proves  otherwise,  an  action  on  the  case  lies  against  him, 
to  exact  damages  for  this  deceit.  In  contracts  for  provisions,  it  is  always 
implied  that  they  are  wholesome  ;  and  if  they  be  not,  the  same  remedy 
may  be  had.  Also  if  he,  that  selleth  any  thing,  doth  upon  the  sale  warrant 
it  to  be  good,  the  law  annexes  a  tacit  contract  to  his  warranty,  that  if  it 
be  not  so,  he  shall  make  compensation  to  the  buyer :  else  it  is  an  injury  to 

(M)  1  Tent.  S33.  (a)  10  Rep.  56. 

(24)  As  to  warranties  in  general,  see  Dae.  market.    4  Camp.  100.    5  Taunt.  106.    As  to 

Ab.  Actions  on  the  Case,  £.    A  warranty  on  what  is  an  express  warranty,  see  3  Chit.  Com. 

the  sale  of  a  personal  chattel,  as  to  the  right  Law,  305.  "^ere  a  horse  nas  been  warranted 

therato,  is  generallr  implied,  ante,  2  book,  451.  sound,  any  infirmity  rendering  it  unfit  for  im> 

3  Id.  166.  3  T.  R.  57.  Peake  C.  N.  P.  94.  mediate  use,  is  an  unsoundness.  1  Stark.  127. 
Cro.  Jac.  474.  1  Rol.  Ab.  00.  1  Salk.  210.  The  question  of  unsoundness  is  for  the  opinion 
Doug.  18 ;  but  not  as  to  the  right  of  real  pro-  of  a  iury.    7  Taunt.  153.    It  is  not  necessai^ 

ferty  (Dou^.  654.  2  B.  &  P.  13.  3  B.  &  P.  for  the  purchaser  to  return  the  hone,  unless  it 
60.)  if  a  regular  conveyance  has  been  eie-  be  expressly  stipulated  that  he  should  do  so. 
euted.  6  T.  R.  606.  Nor  is  a  warranty  of  2  Hen.  Bla.  573.  2  T.  R.  745.  If  not  so  sti- 
souadness,  goodness,  or  Tslue  of  a  horse,  or  pulated,  an  action  for  Uie  breach  of  toarranty 
other  personalty,  implied,  3  Csmpb.  351.  2  may  be  supported  without  returning  the  horse, 
East,  314. 448.  ante,  2  book,  451.  And  see  fur-  or  even  giving  notice  of  the  unsoundness,  and 
tker,  2  Rol.  Rep.  5.  F.  N.  6.  04.  ace.  Wood-  although  the  purchaser  have  re-sold  the  horse. 
des.  415.  3  Id.  190.  cont ;  and  if  a  ship  be  1  Hen.  Bla.  17.  1  T.  R.  136.  2  T.  R.  745. 
sdd,  with  all  faults,  the  vendor  wiU  not  be  But  unless  the  horse  be  returned  as  soon  as 
liable  to  an  action  in  respect  to  latent  defects  the  defect  is  discovered,  or  if  the  horse  has 
which  he  knows  of,  unless  he  used  some  arti-  been  long  worked,  the  purchaser  cannot  reco- 
fice  to  conceal  them  from  the  purchaser.  3  ver  back  the  purchase  money  on  the  count  for 
Camp.  154.  506.  But  if  it  is  Uie  usace  of  the  money  had  and  received,  hT.  R.  136.  5  East, 
trade  to  specify  defects  (as  in  case  of  sales  of  449.  7  East,  274.  2  Camp.  410.  I  New.  Rep. 
drugs,  if  tne^  are  sea  damaged),  and  none  are  260  ;  and  in  all  cases  the  vendee  should  object 
specified,  an  implied  warranty  arises,  4  Taunt  within  a  reasonable  time,  1  J.  B.  Moore,  166 ; 
847 ;  and  a  warranty  may  be  implied  from  the  and  in  these  cases,  or  when  the  purchaser  has 
production  of  a  sample,  in  a  parol  sale  by  sam-  doctored  the  horse,  he  has  no  defence  to  an  ac- 
pie,  4  Camp.  22.  144. 160.  4  B.  dc  A.  387.  3  tion  by  the  vendor  for  the  price,  but  mustpro- 
Stark.  32.  and  see  notes ;  and  if  the  bulk  of  ceed  in  a  cross  action  on  the  warranty,  1  T.  R. 
Uie  goods  do  not  correspond  with  the  sample,  136.  6  East,  449.  7  Id.  274.  2  Camp.  410.  1 
it  would  be  a  breach  oi  the  warranty.  If  the  N.  R.260.  3  Esp.  Rep.  82.  4  Esp.  Rep.  95 ;  and 
contract  describe  the  ^oods  as  of  a  particular  in  these  cases,  if  the  vendee  has  accepted  a  bill, 
denomination,  there  is  an  implied  warranty,  or  given  any  other  securi^,  it  should  seem 
that  they  shall  be  of  a  merchantable  quality  of  that  the  breach  of  warranty  is  no  defence  to  an 
the  denomination  mentioned  in  the  contract.  4  action  thereon,  but  he  must  proceed  by  cross 
Camp.  144.  3  Chit.  Com.  Law,  303.  1  Stark,  action,  2  Taunt.  2.  1  Stark.  51.  3  Camp.  3a 
504.  4  Taunt.  853.  5  B.  &  A.  240.  In  all  S.  C.  14  East,  486.  3  Stsrk.  175;  but  it 
contracts  for  the  sale  of  provisions,  there  is  an  would  be  otherwise  if  the  vendee  entirely  re- 
implied  contract  that  they  shall  be  wholesome,  pudiated  the  contract,  2  Taunt.  2.  as  if  he,  in 
1  Stark.  364.  2  Camp.  391.  3  Camp.  286.  the  first  instance,  on  diseoverv  of  the  breach 
An  implied  warranty  anses  in  the  sale  of  jj^oods  of  warran^,  returned  or  tendered  back  the 
where  no  opportunity  of  an  inspeclion  is  given,  horse.    2  Taunt.  2.  and  see  14  East,  484.    3 

4  Camp.  144. 169.  6  Taunt  108 ;  and  if  goods  Campb.  38.  Peake's  C.  N.  P.  36.  For  what 
are  orcu»red  to  be  manufactured,  a  stipulation  damage  defendant  is  liable  in  this  action,  see 
that  they  shall  be  proper  is  implied,  4  Camp.  2  J.  B.  Moore,  106. 

144.    6  Taunt  108»  especially  it  for  a  foreign 

Vol.  II.  20 


134  PRIVATE  WRONGS. 

good  faith,  for  which  an  action  on  the  case  will  lie  to  recover  damages  (6). 
The  warranty  must  be  upon  the  sale;  for  if  it  be  msAe  after,  and  not  a/ the 
time  of  the  sale,  it  is  a  void  warranty  (c) :  for  it  is  then  made  without  any 
consideration  ;  neither  does  the  buyer  then  take  the  goods  upon  the  credit 
of  the  vendor.  Also  the  warranty  can  only  reach  to  things  iiv  being  at  the 
time  of  the  warranty  made,  and  not  to  things  infuturo  :  as,  that  a  horse  is 
sound  at  the  buying  of  him,  not  that  he  toill  be  sound  two  years  hence  (25). 
But  if  the  vendor  knew  the  goods  to  be  unsound,  and  hath  used  any  art  to 
disguise  them  {d),  or  if  they  are  in  any  shape  different  from  what  he  repre- 
sents them  to  be  to  the  buyer,  this  artifice  shall  be  equivalent  to  an  express 
warranty,  and  the  vendor  is  answerable  for  their  goodness.  A  general 
warranty  will  not  extend  to  guard  against  defects  that  are  plainly  and  ob- 
viously the  object  of  one's  senses,  as  if  a  horse  be  warranted  perfect,  and 
wants  either  a  tail  or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But 
if  cloth  is  warranted  to  be  of  such  a  length,  when  it  is  not,  there  an  action 
on  the  case  lies  for  damages  ;  for  that  cannot  be  discerned  by  sight,  but 
only  by  a  collateral  proof,  the  measuring  it  {e).  Also  if  a  horse  is  warrant- 
ed sound,  and  he  wants  the  sight  of  an  eye,  though  this  seems  to  be  the 
object  of  one's  senses,  yet  as  the  discernment  of  such  defects  is  frequently 
matter  of  skill,  it  hath  been  held  that  an  action  on  the  case  lieth  to  recover 
damages  for  this  imposition  (/). 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar 
[•166]  remedy,  entitled  an  action  of  deceit  {g),^^U}  give  damages  'in  some 
particular  cases  of  fraud  ;  and  principally  where  one  man  does 
any  thing  in  the  name  of  another,  by  which  he  is  deceived  or  injured  (h) ; 
as  if  one  brings  an  action  in  another's  name,  and  then  suffers  a  nonsuit, 
whereby  the  plaintiff  becomes  liable  to  costs :  or  where  one  obtains  or  suf- 
fers a  fraudulentrecovery^^of  lands,  tenements,  or  chattels,  to  the  prejudice 
of  him  that  hath  right.  As  when  by  collusion  the  attorney  of  the  tenant 
makes  default  in  a  real  action,^^or  where  the  sheriff  returns  that  the  tenant 
was  summoned  when  he  was  not  so,  and  in  either  case  he  loses  the  land, 
the  writ  of  deceit  lies  against  the  demandant,  and  also  the  attorney  or  the 
sheriff  and  his  officers ;  to  annul  the  former  proceedings,  and  recover  back 
the  land  (i)  (26).  It  also  lies  in  the  cases  of  warranty  before-mentioned, 
and  other  personal  injuries  committed  contrary  to  good  faith^^  and  ho- 
nesty (A).  But  an  action  on  tKe  case,  for  damages,  in  nature  of  a  writ  of 
deceit,  is  more  usually  brought  upon  these  occasions  (I),  And  indeed  it  is 
the  only  {m)  remedy  for  a  lord  of  a  manor,  in  or  out  of  ancient  demesne,  to 
reverse  a  fine  or  recovery  had  in  the  king's  courts  of  lands  lying  within  his 
jurisdiction  ;  which  would  otherwise  be  thereby  turned  into  frank  fee. 
And  this  may  be  brought  by  the  lord  against  the  parties  and  cestuy  que  use 
of  such  fine  or  recovery  ;  and  thereby  he  shall  obtain  judgment  not  only 

(h)  F.  N.  B.  04.  Ih)  Law  of  ninpriut,  30. 

(c)  Finch,  h.  189.  (t)  Booth,  roal  actions,  351.  Hast.  Entr.  321, 2SS. 

Id)  8  Roll.  Rep.  5.  See  pa^e  405. 

{«)  Finch.  J..  199.  (*)  F.  N.  B.  08. 

(/)  Saik.  611.  0)  Booth,  353.    Co.  Entr.  8. 

ig)  F.  N.  B.  95.  (m)  3  Lev.  410. 


(25)  There  seems  to  be  no  reason  or  priii-  the  sentence  in  the  text  was  cited,  "  there  is 

ciple,  why,  upon  a  sufficient  considemtion,  an  no  doubt  but  you  may  warrant  a  future  event.** 

express  warranty  that  a  horse  should  continue  Doug.  735. 

sound    f(5r   two  years,  should  not  be  valid.  (26)  There  seems  to  be  no  such  action  in 

Lord  Mansfield  declared,  in  a  case  in  which  New- York. 

(19)  Sec  H  n.  (19;  end  of  Vol.  B.  III.  (SO)  lb.  (90)  B.III.    (21)  lb.  (21)  B.  Ill/   (K)  lb.  (22)  B  IIL 
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for  damages  (which  are  usually  remitted),  but  also  to  recover  his  court, 
and  jurisdiction  over  the  lands,  and  to  annul  the  former  proceedings  (»). 

Thus  much  for  the  non -performance  of  contracts  express  or  implied  ; 
which  includes  every  possible  injury  to  what  is  by  far  the  most  considera- 
ble species  of  personal  property ;  viz,  that  which  consists  in  action  merely, 
and  not  in  possession.  Which  finishes  our  inquiries  into  such  wrongs  «,s 
may  be  offered  to p^rj/WMiZ  property,  with  their  several  remedies  by  suit  or 
action. 


CHAPTER  X. 


OF  INJURIES  TO  REAL   PROPERTY ;  AND  FIRST  OF 
DISPOSSESSION,  OR  OUSTER  OF  THE  FREEHOLD  (1). 

I  COME  now  to  consider  such  injuries  as  affect  that  species  of  property 
which  the  laws  of  England  have  denominated  real ;  as  being  of  a  more 

(fi)  Rast.  £ntr.  100.  h.    3  Lev.  415.    Latw.  711.  740. 

—  ■ ■ * --  --    —  —  —   ■      - ---  _  

(1)  "The  different  degrees  of  title  which  seised,  so  that  if  he  fails  to  bring  his  writ  of 
ft  person  dispossessing  another  of  his  lands  right  within  the  time  limited  for  the  bringing 
acqaires  in  toemy  in  the  eye  of  the  law  (inde-  ofsuch  writ,  he  is  remediless,  and  the  title  of 
pendently  of  any  anterior  right),  according  to  the  dispossessor  is  complete.  The  original 
the  length  of  time,  and  other  circumstances  writs  by  which  droiturel  actions  are  instituted, 
which  intervene  from  the  time  such  dispos-  are  called  writs  of  right.  The  dilatoriness 
session  is  made,  form  different  degrees  of  pre-  and  niceties  in  these  processes  introduced  the 
sumption,  in  favour  of  the  title  of  the  dispos-  writ  of  assize.  The  invention  of  this  pro- 
sessor;  and  in  proportion  as  that  presumption  ceedingis  attributed  to  Glanville,  chief  justice 
increases,  his  title  is  strengthened ;  the  modes  to  Henry  11.  (See  Mr.  Reeves's  History  of 
bj  which  the  possession  ma^  be  recovered  ya-  the  English  law,  part  I.  ch.  3.)  It  was  found 
ry ;  and  more,  or  rather  different  proof  is  re-  so  convenient  a  remedy,  that  persons  to  avail 
quired  from  the  person  dispossessed,  to  esta-  themselves  of  it,  frequently  supposed  or  ad- 
blish  his  title  to  recover.  Thus,  if  A.  is  dis-  mitted  themselves  to  be  disseised  by  acts 
seised  by  B. ;  while  the  possession  continues  which  did  not,  in  strictness,  amount  to  a  dia- 
in  B.  it  IS  a  mere  ruxked  possession,  unsupported  seisin.  This  disseisin,  being  such  only  by  the 
by  any  right :  and  A.  may  restore  his  own  pos-  will  of  the  party,  is  called  a  disseisin  by  elec- 
session,  and  put  a  total  end  to  the  possession  (ton,  in  opposition  to  an  actual  disseisin;  it  is 
of  B.  l^'  an  entry  on  the  lands,  without  any  only  a  disseisin  as  between  the  disseisor  and 
previous  action.  But  if  B.  dies,  the  posses-  disseisee,  the  disseisee  still  continuing  the 
sioD  descends  on  the  heir  by  act  of  law.  In  freeholder,  as  to  all  persons  but  the  disseisor, 
this  case  the  heir  comes  to  the  land  by  a  law-  The  old  books,  particularly  the  reports  of  as- 
fill  title,  and  acquires  in  the  eye  of  the  law  an  size,  when  they  mention  disseisins,  generally 
apparent  right  of  possessioitf  which  is  so  £ar  relate  to  those  cases  where  the  owner  admits 
good  against  the  person  disseised,  that  he  has  himself  disseised.  (See  1  Burr.  111.  and  see 
Lst  his  right  to  recover  the  possession  by  en-  Bract.  1.  b.  4.  cap.  3.)  As  the  processes  upon 
tnr,  and  can  only  recover  it  by  an  action  at  law.  writs  of  entry  were  superseded  by  the  assize. 
The  actions  used  in  these  cases  are  called  fio«-  so  the  assize  and  all  other  real  actions  have 
ssssory  actions,  and  the  original  writs  by  which  been  since  superseded  by  the  modem  process 
the  proceedings  upon  them  are  instituted,  are  of  ejectment.  This  was  introduced  as  a  mode 
called  writs  of  entry.  But  if  A.  permits  the  of  trying  titles  to  lands  in  the  reign  of  Henry 
possession  to  be  withheld  from  him  beyond  a  YII.  From  the  ease  and  expedition  with 
certain  period  of  time  without  claiming  it,  or  which  the  proceedings  in  it  are  conducted,  it 
suffers  judgment  in  a  possessory  action  to  be  is  now  become  the  general  remedy  in  these 
given  against  him,  by  default  or  npon  the  me-  cases.  Booth,  who  wrote  about  the  end  of  the 
rits ;  in  all  these  cases  B.'s  title  in  the  eye  of  last  century,  mentions  real  actions  as  then 
the  law  is  strengthened,  and  A.  can  no  longer  worn  out  of  use.  It  is  rather  singular  that 
recover  by  a  possessory  action,  and  his  only  this  should  be  the  fact,  as  many  cases  must 
remedy  then  is  by  an  action  on  the  right,  frequently  have  occurred  in  which  a  writ  of 
These  last  actions  are  called  droiturel  actions,  ejectment  was  not  a  sufficient  remedy.  With- 
in contradistinction  to  possessory  actions,  in  these  few  years  past,  some  attempts  have 
They  are  the  ultimate  resort  of  the  person  dis-  been  made  to  revive  real  actions,  and  the  most 
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substantial  and  permanent  nature,  than  those  transitory  rights  of  which 
personal  chattels  are  the  object. 

Real  injuries  then,  or  injuries  affecting  real  rights,  are  principally  six  : 
1.  Ouster;  2.  Trespass;  3.  Nuisance;  4.  Waste;  5.  Subtraction;  6. 
Disturbance. 

•Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the 
amotion  of  possession  :  for  thereby  the  wrongdoer  gets  into  the  actual  oc- 
cupation of  the  land  or  hereditament,  and  obliges  him  that  hath  a  right  to 
seek  his  legal  remedy,  in  order  to  gain  possession,  and  damages  for  the  in- 
jury sustained.  And  such  ouster,  or  dispossession,  may  either  be  of  the 
freehold^  or  of  chattels  real  Ouster  of  the  freehold  is  effected  by  one  of  the 
following  methods :  1  Abatement ;  2.  Intrusion  ;  3.  Disseisin  ;  4.  Dis- 
continuance ;  5.  Deforcement.  All  of  which  in  their  order,  and  after- 
wards their  respective  remedies,23will  be  considered  in  the  present  chapter. 
1 .  And  first,  an  abatement  is  where  a  person  dies  seised  of  an 
[*1 68]  inheritance,  and  before  the  heir  or  devisee  enters,  a  stranger  *who 
has  no  right  makes  entry,  and  gets  possession  of  the  freehold : 
this  entry  of  him  is  called  an  abatement,  and  he  himself  is  denominated  an 
abator  (a).  It  is  to  be  observed  that  this  expression,  of  abating,  which  is 
derived  from  the  French,  and  signifies  to  quash,  beat  down,  or  destroy,  is 
used  by  our  law  in' three  senses.  The  first,  which  seems  to  be  the  primi- 
tive sense,  is  that  of  abating  or  beating  down  a  nuisance,  of  which  we 
spoke  in  the  beginning  of  tms  book  {b) ;  and  in  a  like  sense  it  is  used  in 
statute  Westm.  1.  3  £dw  I.  c.  17.  where  mention  is  made  of  abating  a 
castle  or  fortress  ;  in  which  case  it  clearly  signifies  to  pull  it  down,  and 
level  it  with  the  ground.  The  second  signification  of  abatement  is  that  of 
abating  a  writ  or  action,  of  which  we  shall  say  more  hereafter :  here  it  is 
taken  figuratively,  and  signifies  the  overthrow  or  defeating  of  such  writ, 
by  some  fatal  exception  to  it.  The  last  species  of  abatement  is  that  we 
have  now  before  us  ;  which  is  also  a  figurative  expression  to  denote  that 
the  rightful  possession  or  freehold  of  the  heir  or  devisee  is  overthrown  by 
the  rude  intervention  of  a  stranger  (2). 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  oc- 
cupancy in  a  state  of  nature,  which  is  effected  by  taking  possession  of  the 
land  the  same  instant  that  the  prior  occupant  by  his  death  relinquishes  it. 
But  this,  however  agreeable  to  natural  justice,  considering  man  merely  as 
an  individual,  is  diametrically  opposite  to  the  law  of  society,  and  particu- 
larly the  law  of  England :  which,  for  the  preservation  of  public  peace, 
hath' prohibited  as  far  as  possible  all  acquisitions  by  mere  occupancy :  and 
hath  directed  that  lands,  on  the  death  of  the  present  possessor,  shoidd  im- 
mediately vest  either  in  some  person,  expressly  named  and  appointed  by- 

(a)  Finch.  L.  105.  (&)  Page  5. 

remarkable  of  these  are  the  case  of  Tissen  ▼.  sir  William  Blackstone's  commentaiy,  which 

Clarke,  reported  in  3  Wils.  419.  541.  and  that  treats  upon  real  acticms,  is  not  the  least  rala- 

of  Carlos'and  Shattleworth  v.  Lord  Dormer,  able  part  of  that  most  excellent  work."    See 

The  writ  of  summons  in  this  last  case  is  d  ited  Co.  Lit.  239.  a.  note  1.    In  M.  T.  1825,  a  writ 

the  1st  day  of  December,  1775.    The  sum-  of  right  stood  for  trial  in  the  court  of  common 

mons  to  the  four  knights  to  proceed  to  the  pleas,  but  the  four  knights  summoned  for  the 

election  of  the  grand  assize,  is  dated  the  22d  purpose  not  appearing,  the  case  was  adjoum- 

dar  of  May*  17§9.    To  this  summons  the  she-  ed  to  the  next  term. 

riff  made  his  retura,  and  there  the  matter  rest-  (2)  As  to  abatement  in  general,  see  Com. 

ed.    The  last  instance  in  which  a  real  action  Dig.  Abatement,  A.  Yin.  Ab.  Disseisin,  A.  4 

was  used,  is  the  ease  of  Sidney  ▼.  Perry.    All  Cm.  Dig.  1  roL  4.    2  id.  693. 
these  were  actions  on  the  right    The  part  of 

(S3)  See  IIov.  n.  (S3)  at  the  end  of  the  Vol.  B.  m. 
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the  deceased,  as  liis  devisee  ;  or,  on  default  of  such  appointnlent,  in  such 
of  his  next  relations  as  the  law  hath  selected  and  pointed  out  as  his  natural 
representative  or  heir.  Every  entry  therefore  of  a  mere  stranger  by  way 
of  intervention  between  the  ancestor  and  heir  or  person  next  entitled,  which 
keeps  the  heir  or  devisee  out  of  possession,  is  one  of  the  highest  injuries  to 
the  right  of  real  property. 

*2 .  The  second  species  of  injury  by  ouster,  or  amotion  of  posses-  [*  1 69] 
sion  from  the  freehold,  is  by  intrusion  (3) :  which  is  the  entry  of  a 
stranger,  after  -a  particular  estate  of  freehold  is  determined,  before  him  in 
remainder  or  reversion.  And  it  happens  where  a  tenant  for  term  of  life 
dieth  seised  of  certain  lands  and  tenements,  and  a  stranger  entereth  there- 
on, after  such  death  of  the  tenant,  and  before  any  entry  of  him  in  remainder 
or  reversion  (c).  This  entry  and  interposition  of  the  stranger  differ  from  an 
abatement  in  this ;  that  an  abatement  is  always  to  the  prejudice  of  the 
heir,  or  inunediate  devisee  ;  an  intrusion  is  always  to  the  prejudice  of  him 
in  remainder  or  reversion.  For  example ;  if  A  dies  seised  of  lands  in  fee- 
simple,  and  before  the  entry  of  B  hb  heir,  C  enters  thereon,  this  is  an  abate- 
ment ;  but  if  A  be  tenant.for  life,  with  remainder  to  B  in  fee-simple,  and 
after  the  death  of  A,  C  enters,  this  is  an  intrusion.  Also  if  A  be  tenant  for 
life  on  lease  from  B,  or  his  ancestors,  or  be  tenant  by  the  curtesy,  or  in 
dower,  the  reversion  being  vested  in  B  ;  and  after  the  death  of  A,  C  enters 
and  keeps  B  out  of  possession,  this  is  likewise  an  intrusion.  So  that  an 
intrusion  is  always  immediately  consequent  upon  the  determination  of  a 
particular  estate ;  an  abatement  is  always  consequent  upon  the  descent  or 
devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury  is  equally 
great  to  him  whose  possession  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  freehold,  is  by 
disseisin  (4).  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of  the 
freehold  (d).  The  two  former  species  of  injury  were  by  a  wrongful  entry 
where  the  possession  was  vacant ;  but  this  is  an  attack  upon  him  who  is  in 
actual  possession,  and  tuniing  him  out  of  it.  Those  were  an  ouster  from  a 
freehold  in  law  ;  this  is  an  ouster  from  a  freehold  in  deed.  Dissei- 
sin may  be  effected  either  in  corporeal  inheritances,  *or  incorporeal.  [*1 70] 
Disseisin  of  things  corporeal,  as  of  houses,  lands,  '^c.  must  be  by 
entry  and  actual  dispossession  of  the  freehold  {e) ;  as  if  a  man  enters  either 
by  force  or  fraud  into  the  house  of  another,  and  turns,  or  a  least  keeps,  him  or 
ms  servants  out  of  possession.  Disseisin  of*  incorporeal  hereditaments  can- 
not be  an  actual  dispossession :  for  the  subject  itself  is  neither  capable  of  ac- 
tual bodily  possession,  or  dispossession  ;  but  it  depends  on  their  respective 
natures,  and  various  kinds  ;  being  in  general  nothing  more  than  a  disturbance 
of  the  owner  in  the  means  of  coming  at,  or  enjoying  them.  With  regard  to 
freehold  rent  in  particular,  our  ancient  law-books  (/)  mentioned  five 
methods  of  working  a  disseisin  thereof :  1 .  By  enclosure ;  where  the  tenant 
soencloseth  the  house  or  land,  that  the  lord  cannot  come  to  distrain  thereon, 
or  demand  it :  2.  By  forestallery  or  lying  in  wait ;  when  the  tenant  besetteth 
the  way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  affrights  the 

(c)  Co.  Litt.  ST7.    F.  N.  B.  303, 904.  («)  Co.  Litt.  181 . 

(<)  Co.  Litt,  tn.       (/)  Finch.  L.  105.  IW.    Litt.  »  887,  ^c. 

(3)  &to  I  Cm.  Dig.  161-^16.  Co.  Litt.  35.  dem.  Atkins  v.  Horde,  1  Burr.  60.  5  Cra.  Dig. 
■.  58.  b.  357.  b.    4  Co.  24.  a.    2  Saund.  32.  321.    See  also  6  Brown  Pari  Ct.  633.    2 

(4)  See  in  general,  Yin.  Ab.  Diueisin ;  Sausd.  index.  Disseisin ;  Adams  on  Eject- 
Cni.  Die.  index,  Disseisin.  And  the  jndg-  ment,  41.  c.  H.  Chitty  on  Descents,  index, 
msnt  deliTorad  by  lord  Mansfield,  in  Taylor  ex*  Disseisin  and  Ouster. 
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lessor  from  coming :  3.  By  rescaus ;  that  is,  either  by  violently  retaking  a 
distress  taken,  or  by  preventing  the  lord  with  force  and  arms  from  taking 
any  at  all :  4.  By  replevin ;  when  the  tenant  replevies  the  distress  at  such 
time  when  his  rent  is  really  due :  5.  By  denial ;  which  is  when  the  rent 
being  lawfully  demanded  is  not  paid.  All,  or  any  of  these  circumstances 
amount  to  a  disseisin  of  rent ;  that  is,  they  wrongfully  put  the  owner  out 
of  the  only  possession,  of  which  the  subject-matter  is  capable,  namely,  the 
receipt  of  it.  But  ail  these  disseisins,  of  hereditaments,  incorporeal,  are  only 
so  at  the  election  and  choice  of  the  party  injured  ;  if,  for  the  sake  of  more 
easily  trying  the  right,  he  is  pleased  to  suppose  himself  disseised  (g). 
Otherwise,  as  there  can  be  no  actual  dispossession,  he  cannot  be  compul- 
sively disseised  of  any  incorporeal  hereditament. 

And  so  too,  even  in  corporeal  hereditaments,  a  man  may  frequently  sup- 
pose himself  to  be  disseised,  when  he  is  not  so  in  fact,  for  the  sake  of  enti- 
tling himself  to  the  more  easy  and  commodious  remedy  of  an  assize  oi  novel 

disseisin  (which  will  be  explained  in  the  sequel  of  this  chapter), 
[•171]    instead  of  being  •driven  to  the  more  tedious  process  of  a  writ  of 

entry  (A).  The  true  injury  of  compulsive  disseisin  seems  to  be 
that  of  dispossessing  the  tenant,  and  substituting  oneself  to  be  the  tenant  of 
the  lord  in  his  stead ;  in  order  to  which  in  the  times  of  pure  feodal  tenure 
the  consent  or  connivance  of  the  lord,  who  upon  every  descent  or  alienation 
personally  gave,  and  who  therefore  alone  could  change,  the  seisin  or  inves- 
titure, seems  to  have  been  considered  as  necessary.  But  when  in  process 
of  time  the  feodal  form  of  alienations  wore  off,  and  the  lord  was  no  longer 
the  instrument  of  giving  actual  seisin,  it  is  probable  that  the  lord's  accept- 
ance of  rent  or  service,  from  him  who  had  dispossessed  another,  might  con- 
stitute a  complete  disseisin.  Afterwards,  no  regard  was  had  to  the  lord's 
concurrence,  but  the  dispossessor  himself  was  considered  as  the  sole  dissei- 
sor :  and  this  wrong  was  then  allowed  to  be  remedied  by  entry  only,  with- 
out any  form  of  law,  as  against  the  disseisor  himself ;  but  required  a  legal 
process  against  his  heir  or  alienee.  And  when- the  remedy  by  assise  was 
introduced  under  Henry  II.  to  redress  such  disseisins  as  had  been  commit- 
ted within  a  few  years  next  preceding,  the  facility  of  that  remedy  induced 
others,  who  were  wrongfully  kept  out  of  the  freehold,  U>  feign  or  allow 
themselves  to  be  disseised,  merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement,  intrusion,  wad  disseisin,  are  such 
wherein  the  entry  of  the  tenant  ab  initio,  as  well  as  the  continuance  of  his 
possession  afterwards,  is  unlawful.  But  the  two  remaining  species  are 
where  the  entry  of  the  tenant  was  at  first  lawful,  but  the  wrong  consists 
in  the  detaining  of  possession  afterwards. 
4.  Such  is,  fourthly,  the  injury  of  discontinuance  (5) ;  which  happens  when 

(g)  Litt  k  568, 58v.  (k)  ffengh.parv.  c.  7.    4  Burr.  110. 

(5)  See  in  genera],  Adams  on  Ejectment,  lies  in  grant,  has  in  no  stage,  and  under  no 

35  to  41 ;   Com.  Dig.  Discontinuance ;  Bac.  circumstances,  any  other  remedy  but  by  ac- 

Ab.  Discontinuance;   Vin.  Ab.   Discontinu-  tion.    The  books  often  mention  both  disseisins 

ance  ;  Cm.  Dig.  index,  Discontinuance  ;  Co.  and  discontinuances  of  incorporeal  herediia- 

Litt.  325 ;  2  Saund.  index,   tit.  Discontinu-  ments,  but  those  disseisins  and  discontinuan- 

ance.     The  term  discontinuance  is  used  to  ces  are  only  at  the  election  of  the  party,  for 

distinguish   those    cases    where    the   party,  the  purpose  of  avafling  himself  of  the  remedy 

whose  freehold  is  ousted,  can  restore  it  by  ac-  by  action.    Co.  Litt.  330.  b.  n.     But  a  dis- 

tion  only,  from  those  in  which  he  majr  restore  seisin  or  discontinuance  of  corporeal  he  red  i- 

it  by  en^.     Now  things  which  lie  in  grant  taments  necessarihr  operates  as  a  disseisin  or 

cannot  eitner  be  derested  or  restored  by  en-  discontinuance  of  all  the  incorporeal  rights 

try     The  owner  therefore  of  any  thing  which  or  incidents  which  the  disseisee  or  discoo- 
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he  who  hath  an  estate-tail,  maketh  a  larger  estate  of  the  land  than  by  law  f 
he  is  entitled  to  do  (i) :  in  which  case  the  estate  is  good,  so  far  as  his  power  .* 
extends  who  made  it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoff- 
ment in  fee-simple,  or  for  the  life  of  the  feoffee,  or  in  tail ;  all 
•which  are  beyond  his  power  to  make,  for  that  by  the  common  [•172] 
law  extends  no  farther  than  to  make  a  lease  for  his  own  life  ;  in 
such  case  the  entry  of  the  feoffee  is  lawful  during  the  life  of  the  feoffor  ; 
but  if  he  retains  the  possession  after  the  death  of  the  feoffor,  it  is  an  injury, 
which  is  termed  a  discontinuance  :  the  ancient  legal  estate,  which  ought 
to  have  survived  to  the  heir  in  tail,  being  gone,  or  at  least  suspended,  and 
for  a  while  discontinued.  For,  in  this  case,  on  the  death  of  the  alienors, 
neither  the  heir  in  tail»  nor  they  in  remainder  or  reversion  expectant  on  the 
determination  of  the  estate-tail,^^can  enter  on  and  possess  the  lands  so  alie- 
nated. Also,  by  the  common  law,  the  alienation  of  a  husband  who  was 
seised  in  the  right  of  his  wife,  worked  a  discontinuance  of  the  wife's  estate  : 
till  the  statute  32  Hen.  VIII.  c.  28.  provided,  that  no  act  by  the  husband 
alone  shall  work  a  discontinuance  of.  or  prejudice,  the  inheritance  or  free- 
hold of  the  wife  ;  but  that,  after  his  death,  she  or  her  heirs  may  enter  on 
the  lands  in  question  (6).  Formerly,  also,  if  an  alienation  was  made  by  a 
sole  corporation,  as  a  bishop  or  dean,  without  consent  of  the  chapter,  this 
was  a  discontinuance  (j).  But  this  is  now  quite  antiquated  by  the  disabling 
statutes  of  1  Eliz.  c.  19.  and  13  Eliz.  c.  10.  which  declare  all  such  aliena- 
tions absolutely  void  ab  initio,  and  therefore  at  present  no  discontinuance 
can  be  thereby  occasioned. 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  free- 
hold, where  the  entry  of  the  present  tenant  or  possessor  was  originally 
lawful,  but  his  detainer  is  now  become  unlawful,  is  that  by  deforcement. 
This,  in  its  most  extensive  sense,  is  nomen  generalissimum ;  a  much  larger 
and  more  comprehensive  expression  than  any  of  the  former  :  it  then  signi- 
fying the  holding  of  any  lands  or  tenements  to  which  another  person  hath 
a  right  (k).  So  that  this  includes  as  well  an  abatement,  an  intrusion, 
a  disseisin,  or  a  discontinuance,  as  any  other  species  of  wrong  whatsoever, 
whereby  he  that  hath  right  to  the  freehold  is  kept  out  of  possession.  But, 
as  contradistinguished  from  the  former,  it  is  only  such  a  detainer 
of  the  •freehold,  from  him  that  hath  the  right  of  property,  but  [*173] 
never  had  any  possession  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  case  where  a  lord  has 
a  seignory,  and  lands  escheat  to  him  propter  defectum  sanguinis^  but  the 
seisin  of  the  lands  is  withheld  from  him  ;  here  the  injury  is  not  abatement, 

(•)  FiDch.  L.  190.  {k)  Co.  Lltt.  S77. 

(j)  P.  N.  B.  191. 

■  ■  rr    -        1  ■    ■ —^M— ■-   -    ■ i_B_    -1  -L       »  ■_  _i-aj-_Hj-M__i_M-r     —  .     _     -_        . ^ .,  ,^  ^  ■  ■     m  i 

tinnee  has  bimself  is,  upon,  or  oat  of  the  land  tinuance.    See  2  D.  &  R.  373 ;  1  B.  &  C. 

affected  by  the  disseisin  or  discontinunncc.  238. 

lb.  332.  0.  n.  1.     Conveyances  by  feoffment  (6)  In  New-York  no  future   estate  can  be 

and  Hveiy,  or  by  fine  or  recoTery  by  tenant  in  defented  by  any  alienation  or  other  act  of  the 

tail  in  possession  work  a  discontinuance  ;  owner  of  the  precedent  estate,  nor  by  the  de« 

bat  if  by  covenants  to  stand  seised  to  uses,  struction  of  such  precedent  estate   by   dis* 

tinder  the  statute^  lease  and  release,  bargain  seisin,  forfeiture,  surrender,  merger,  or  other- 

and  sale,  they  do  not,  Co.  Litt.  330.  a.  n.  1,  wise.    (1  R.  S.  725,  ^  32.)    And  no  greater 

unless  accompanied  with  a  fine,  as  one  and  estate  can  pass  by  a  conveyance   than  the 

the  same  assurance  in  the  two  latter  instan-  grantor  had  at  the  delivery  of  the  deed,  (id. 

ces,  10  Co.  95  ;  but  if  the  fine  be  a  distinct  739,  ^  143 :)  nor  will  a  conveyance  attempting 

assurance,  it  is  otherwise.    2  Burr.  704.    See  to  convey  more,  cause  a  forfeiture.  (Id.  §145.) 

ante,  2  book,  301.     See  further,  Adams  on  See  also  id.  749,  §  7. 
Ejectment,  35,  &e.    2  Saund.  index,  Discon- 

0  (U)  Scp  Hov.  n.  (34)  at  the  end  of  the  VoL  B.  HI. 
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I    for  the  right  vests  not  in  the  lord  as  heir  or  devisee ;  nor  is  it  intrusion ^  Tor 

^  it  vests  not  in  him  who  hath  the  remainder  or  reversion  ;  nor  is  it  disseisin^ 
for  the  lord  was  never  seised  ;  nor  does  it  at  all  bear  the  nature  of  any  spe- 
cies of  discontinuance ;  but,  being  neither  of  these  four,  it  is  therefore  a  de- 
forcement  (2).  If  a  man  marries  a  woman,  and  during  the  coverture  is  seis- 
ed of  lands,  and  alienes,  and  dies  ;  is  disseised,  and  dies  ;  or  dies  in  pos- 
session ;  and  the  alienee,  disseisor,  or  heir,  enters  on  the  tenements  and 
doth  not  assign  the  widow  her  dower ;  this  is  also  a  deforcement  to  the 
widow,  by  withholding  lands  to  which  she  hath  a  right  (tn).  In  like  man- 
ner, if  a  man  lease  lands  to  another  for  term  of  years,  or  for  the  life  of  a 
third  person,  and  the  term  expires  by  surrender,  oiHux  of  time,  or  death  of 
the  cestuy  que  vie  ;  and  the  lessee  or  any  stranger,  who  was  at  the  expira- 
tion of  the  term  in  possession,  holds  over,  and  refuses  to  deliver  the  posses- 
sion to  him  in  remainder  or  reversion,  this  is  likewise  a  deforcement  (n). 
Deforcements  may  also  arise  upon  the  breach  of  a  condition  in  law  :  as  if 
a  woman  gives  lands  to  a  man  by  deed,  to  the  intent  that  he  marry  her, 
and  he  will  not  when  thereunto  required,  but  continues  to  hold  the  lands  : 
this  is  such  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it  to  de- 

•  vest  the  woman's  right  of  possession  ;  though,  his  entry  being  lawful,  it 
does  devest  the  actual  possession,  and  thereby  becomes  a  deforcement  (o). 
Deforcements  may  also  be  grounded  on  the  disability  of  the  party  deforced  : 
as  if  an  infant  do  make  an  alienation  of  his  lands,  and  the  alienee  enters 
and  keeps  possession  :  now,  as  the  alienation  is  voidable,  this  pbsaession  as 
against  the  infant  (or,  in  case  of  his  decease,  as  against  his  heir)  is  after 
avoidance  wrongful,  and  therefore  a  deforcement  (p).  The  same 
[*174]  happens,  *when  one  of  nonsane  memory  alienes  his  lands  or  tene- 
ments, and  the  alienee  enters  and  holds  possession ;  this  may  also 
be  a  deforcement  (q).  Another  species  of  deforcement  is,  where  two  per- 
sons have  the  same  title  to  land,  and  one  of  them  enters  and  keeps  posses- 
sion against  the  other :  as  where  the  ancestor  dies  seised  of  an  estate  in  fee- 
simple,  which  descends  to  two  sisters  as  coparceners,  and  one  of  them  en- 

'  ters  before  the  other,  and  will  not  suffer  her  sister  to  enter  and  enjoy  her  moie- 
ty ;  this  is  also  a  deforcement  (r).  Deforcement  may  also  be  grounded  on  the 
non-performance  of  a  covenant  real :  as  if  a  man,  seised  of  lands,  covenants 
to  convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues 
possession  against  him  ;  this  possession,  being  wrongful,  is  a  deforce- 
ment {s) :  whence,  in  levying  a  fin^of  lands,  the  persons  against  whom 
the  fictitious  action^^is  brought  upon  a  supposed  breach  of  covenant,  is  call- 
ed the  deforciant  And,  lastly,  by  way  of  analogy,  keeping  a  man  by  any 
means  out  of  a  freehold  office  is  construed  to  be  a  deforcement ;  though, 
being  an  incorporeal  hereditament,  the  deforciant  has  no  corporeal  posses- 
sion. So  that  whatever  injury  (withholding  the  possession  of  a  freehold) 
is  not  included  under  one  of  the  four  former  heads,  is  comprised  under  this 
of  deforcement. 

.The  several  species  and  degrees  of  injury  by  ouster  being  thus  ascertain- 
ed and  defined,  the  next  consideration  is  the  remedy ;  which  is,  universally, 
the  restitution  or  delivery  of  possession  to  the  right  owner  :  and,  in  some 
cases,  damages  also  for  the  unjust  amotion.  The  methods,  whereby  these 
remedies,  or  either  of  them,  may  be  obtained,  are  various. 

(Z)  F.  N.  B.  143.  (p)  FiDch.  L.  904.    F.  N.  B.  IM. 

(m)  Ihid.  8. 147.  (ff)  Finch.  Ibid.    F.  N.  B.  fiOS. 

(II)  Finch.  L.  M3.    F.  K.  B.  SOI.  900,  0, 7.    See        (r)  Finch.  L.  993, 904.    F.  N.  B.  197. 
book  II.  ch.  0,  p.  151.  («)  F.  N.  B.  140. 

(a)  F.  N.B.905. 

(95)  BeeHov.  n.  (95)  ttUMeadof  UmVoLB.  m. 
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1.  The  first  is  that  extrajudicial  and  summary  one,  which  we  slightly 
touched  in  the  first  chapter  of  the  present  book  (t),  of  entry  by  the  legal 
owner,  when  another  person,  who  hath  no  right,  hath  previously  taken 
possession  of  lands  or  tenements.  In  this  case  the  party  entitled  may 
make  a  formal,  bCit  peaceable,  entry  thereon,  declaring  that  thereby  he 
takes  possession :  which  notorious  act  of  ownership  is  equivalent  to 
a  feodal  investiture  by  the  lord  (u)  :  or  he  may  enter  on  any  •part  [•175] 
of  it  in  the  same  county,  declaring  it  to  be  in  the  name  of  the 
whole  (v) :  but  if  it  lies  in  different  counties  he  must  make  difierent  en- 
tries ;  for  the  notoriety  of  such  entry  or  claim  to  the  pares  or  freeholders  of 
Westmoreland,  is  not  any  notoriety  to  the  pares  or  freeholders  of  Sussex. 
Also  if  there  be  ttoo  disseisors,  the  party  disseised  must  make  his  entry  on 
both  ;  or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  two  distinct 
feofiees,  entry  must  be  made  on  both  (w) :  for  as  their  seisin  is  distinct,  so 
also  must  be  the  act  which  devests  that  seisin.  If  the  claimant  be  deter- 
red from  entering  by  menaces  or  bodily  fear,  he  may  make  claim  (7),  as 
near  to  the  estate  as  he  can,  with  the  like  forms  and  solemnities  :  which 
claim  is  in  force  for  only  a  year  and  a  day  (x).  And  this  claim,  if  it  be 
repeated  once  in  the  space  of  every  year  and  a  day  (which  is  called  con- 
tmaal  claim),  has  the  same  efiect  with,  and  in  all  respects  amounts  to,  a 
legal  entry  (y).  Such  an  entry  gives  a  man  seisin  (z),  or  puts  into  imme« 
diate  possession  him  that  haih  right  of  entry  on  the  estate,  and  thereby 
makes  him  complete  owner,  and  capable  of  conveying  it  from  himself  by 
either  descent  or  purchase. 

This  remedy  by  entry  takes  place  in  three  only  of  the  five  species  of 
ouster,  viz.  abatement,  intrusion,  and  disseisin  (a) ;  for,  as  in  these  the 
original  entry  of  the  wrongdoer  was  unlawful,  they  may  therefore  be 
remedied  by  the  mere  entry  of  him  who  hath  right.  But,  upon  a  discon- 
tinuance or  deforcement,  the  owner  of  the  estate  cannot  enter,  but  is  dri- 
ven to  his  action  :  for  herein  the  original  entry  being  lawful,  and  thereby 
an  apparent  right  of  possession  being  gained,  the  law  will  not  suffer  that 
right  to  be  overthrown  by  the  mere  act  or  entry  of  the  claimant.  Yet  a 
man  may  enter  {b)  on  his  tenant  by  sufferance  :  for  9uch  tenant  hath  no 
freehold,  but  only  a  bore  possession  ;  which  may  be  defeated,  like  a  ten- 
ancy at  will,  by  the  mere  entry  of  the  owner.  But  if  the  owner  thinks 
it  more  expedient  to  suppose  or  admit  (c)  such  tenant  to  have 
•gained  ^  tortious  freehold,  he  is  then  remediable  by  writ  of  en-  [•176] 
try,  ad  tenninum  qui  praeteriit?^ 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where 
entries  are  generally  lawful,  this  right  of  entry  may  be  tolled,  that  is,  taken 
away  by   descent  (8).     Descents,  which  take  away  entries  (a)  (9),  are 

it)  See  poffe  5.  Is)  Co.  Lltt.  15. 

(■)  See  book  II.  ch.  14}  ^e  809.  (o)  Ibid.  S37,  938. 

{«)  litt.  k  417.  {h)  See  book  II.  page  150. 

(»)  Co.  Litt.  852.  (c)  Co.  Litt.  57. 

(«)  Litt.  «  4S3.  (If)  Litt.  4  385-413. 
(y) /Hif.4410.493. 

— • — • «■ • 

(7)  See  further  u  to  eontlnaal  claim  and  (8)  In  New- York  abaghl'  of  entry  is  not 

entry,  Adams  on  Ejectment,  92,  3.    The  eta-  tolled  by  a  descent  cast.    (2  R.  S.  295.  ^  15.) 

tote  4  Ann.  c.  16.  s.  16.  renders  it  necessary  (9)   See  the  doctrine  as  to  detcents  east 

to  eommeoce  an  effectual  action  of  ejectment  clearly  explained  in  Adams  on  Ejectment,  41 

whhin  a  year.  to  45 ;  and  see  H.  Chitty  on  Descents,  25« 

See,  as  to  New-York,  2  R.  S.  293,  ^7,  43.  56;  TaTlor  v.  Horde,  1  Burr.  60;  12  East, 

thoogh  it  seems  doubtful  whether  a  continual  141 ;  and  Watkins  on  Descents ;  Com.  Dig. 

claim  without  entry  would  be  of  any  avail.  Descents ;  Bac.  Ab.  Descents.    It  is  scaice* 

Vol.  IL  (S6)  see  Hot.  n.  (96)  at  the  end  of  the  Vol.  B.  m. 
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when  nny  one,  sebed  by  any  means  whatsoever  of  the  uiheritance  of  a 
corporeal  hereditament,  dies  ;  whereby  the  same  descends  to  his  heir  :  in 
this  case,  however  feeble  the  right  of  the  ancestor  might  be,  the  entry  of 
any  other  person  who  claims  title  to  the  freehold  is  takei^  away ;  and  he 
cannot  recover  possession  against  the  heir  by  .this  sudunary  method,  but 
is  driven  to  his  action  to  gain  a  legal  seisin  of  the  estate.  And  this,  first, 
because  the  heir  comes  to  the  estate  by  act  of  law,  and  not  by  his  own 
act ;  the  law  therefore  protects  his  title,  and  will  not  suffer  his  possession 
to  be  devested,  till  the  claimant  hath  proved  a  better  right.  Secondly, 
because  the  heir  may  not  suddenly  know  the  true  state  of  his  title  ;  and 
therefore  the  law,  which  is  ever  indulgent  to  heirs,  takes  away  the  entry 
of  such  claimant  as  neglected  to  enter  on  the  ancestor,  who  was  well 
able  to  defend  his  title ;  and  leaves  the  claimant  only  the  remedy  of  an 
action  against  the  heir  (e).  Thirdly,  this  was  admirably  adapted  to  the 
military  spirit  of  the  feodal  tenures,  and  tended  to  make  the  feudatory  bold 
in  war;  since  his  children  could  not,  by  any  mere  entry  of  another,  be 
dispossessed  of  the  lands  whereof  he  died  seised.  And,  lastly,  it  is  agree- 
able to  the  dictates  of  reason  and  the  general  principles  of  law. 

For,  in  every  complete  title  (/)  to  lands,  there  are  two  things  necessary  ; 
the  possession  or  seisin,  and  the  right  or  property  therein  (g) :  or,  as  it  is 
expressed  in  Flet&t  juris  et  seisinae  conjunctio  (A).  Now  if  the  possession 
be  severed  from  the  property,  if  A  has  the  jus  proprietatis,  and  B  by  some 

unlawful  means  has  gained  possession  of  the  lands,  this  is  an  in- 
[•177]   jury  to  A  ;  for  which  the  law  gives  a  remedy,  by  putting  *him 

in  possession,  but  does  it  by  different  means  according  to  the  cir- 
cumstances of  the  case.  Thus,  as  B,  who  was  himself  the  wrongdoer, 
and  hath  obtained  the  possession  by  either  fraud  or  force,  hath  only  a  bare 
or  naked  possession,  without  any  shadow  of  right ;  A  therefore,  who  hath 
both  the  right  of  property  and  the  right  of  possession,  may  put  an  end  to 
his  title  at  once,  by  the  summary  method  of  entry.  But,  if  B  the  wrong- 
doer dies  seised  of  the  lands,  then  B*s  heir  advances  one  step  farther  to- 
wards a  good  title :  he  hath  not  only  a  bare  possession,  but  also  an  apparent 
jus  possessionis,  or  right  of  possession.  For  the  law  presumes,  that  the 
possession  which  is  transmitted  from  the  ancestor  to  the  heir,  is  a  rightful 
possession,  until  the  contrary  be  shewn  :  and  therefore  the  mere  entry  of 
A  is  not  allowed  to  evict  the  heir  of  B  ;  but  A  is  driven  to  action  at 
law  to  remove  the  possession  of  the  heir,  though  his  entry  alone  would 
have  dispossessed  the  ancestors. 

So  that  in  general  it  appears,  that  no  man  can  recover  possession  by 
mere  entry  on  lands,  which  ivnother  hath  by  descent.     Yet  this  rule  hath- 

(f )  Co.  Litt.  837  (r)  Mirror,  c.  2,  «  27. 

(/ )  Soo  book  II.  ch.  IS.  (A)  I.  3,  c.  15, «  5. 


1  y  possible  to  suggest  a  case  in  which  the  doc-  •  of  the  fee  and  franktenement ;  and  Litlleton 

trine  of  descent  cast  can  be  now  so  applied,  saith,  unless  he  hath  the  fee  and  franktene- 

as  to  prevent   a  claimant  from  maintaining  ment  at  the  time  of  his  decease,  such  de- 

ojcctment.    Adams,  41.  note  e.    Wc  have  be-  scent  shall  not  take  away  the  entire."    Co. 

fore  seen,  that  wheiv-  the  entry  of  the  0arty  Litt.  239.  b,  c.    It  was  laid  down  in  Carter 

or  his  ancestor  was  originally  lawful,  and  the  v.  Tash,  by  Holt,  C.  J.  that  if  a  feme-corert 

continuance  in  possession  only  unlawful,  the  is  disseisee,  and  after  her  husliand  dies  she 

entry  is  not  tolled.    See  Dowl.  &  R.  41.    **  If  takes  a  second  husband,  and  then  the  de- 

a  disseisor  make  a  lease  for  term  of  his  own  scent  happens,  this  descent  shall  take  away 

life,  and  dicth,  this  descent  shall  not  take  away  the  entry  of  the  feme,  for  she  might  have  en* 

the  entry  of  the  disseisee  :  for  though  the  fee  tered  before  the  second  marriage,  ao^  pre- 

and  franktenement  descend  to  the  heir  of  the  rented  the  descent    1  Salk.  241.    See  also 

disseisor,  yet  the  disseisor  died  not  seised  4  T.  R.  300. 
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some  exceptions  (i)  wherein  those  reasons  cease,  upon  which  the  general 
doctrine  is  grounded ;  especially  if  the  claimant  were  under  any  legal 
disabilities,  during  the  life  of  the  ancestor,  either  of  infancy,  coverture, 
imprisoiunent,  insanity,  or  being  out  of  the  realm  :  in  all  which  cases  there 
is  no  neglect  or  laches  in  the  claimant,  and  therefore  no  descent  shall  bar, 
or  take  away  his  entry  (k).  And  this  title  of  taking  away  entries  by  de- 
scent, is  still  farther  narrowed  by  the  statute  32  Hen.  VIII.  c.  33.  which 
enacts,  that  if  any  person  disseises  or  turns  another  out  of  possession,  no 
descent  to  the  heir  of  the  disseisor  shall  take  away  the  entry  of  him  that 
has  a  right  to  the  land,  unless  the  disseisor  had  peaceable  possession  five 
years  next  after  the  disseisin.  But  the  statute  extendeth  not  to  any  feof- 
fee or  donee  of  the  disseisor,  mediate  or  immediate  {I) :  because  such  a 
one  by  the  genuine  feodal  constitutions  always  came  into  the 
tenure  solemnly  •and  with  the  lord's  concurrence,  by  actual  de-  [*178] 
livery  of  seisin,  that  is,  open  and  public  investiture.  On  the  other 
hand,  it  is  enacted  by  the  statute  of  limitations,  21.  Jac.  I.  c.  16.  that  no 
entry  shall  be  made  by  any  man  upon  lands,  unless  within  twenty  years 
after  his  right  shall  accrue  (10).  And  by  statute  4  &  5  Ann.  c.  16.  no 
entry  shall  be  of  force  to  satisfy  the  said  statute  of  limitations,  or  to  avoid 
a  fine  levied  of  lands,  unless  an  action  be  thereupon  commenced  within 
one  year  aAer,  and  prosecuted  with  effect. 

Upon  an  ouster,  by  the  discontinuance  of  tenant  in  tail,  we  have  said 
that  no  remedy  by  mere  entry  is  allowed  ;  but  that,  when  tenant  in  tail 
alienes  the  lands  entailed,  this  takes  away  the  entry  of  the  issue  in  tail, 
and  drives  him  to  his  action  at  law  to  recover  the  possession  {m).  For,  as  in 
the  former  cases,  the  law  will  not  suppose,  without  proof,  that  the  ances- 
tor of  him  in  possession  acquired  the  estate  by  wrong ;  and  therefore,  after 
five  years'  peaceable  possession,  and  a'descent  cast,  will  not  suffer  the 
possession  of  the  heir  to  be  disturbed  by  mere  entry  without  action  ;  so 
here  the  law  will  npt  suppose  the  discontinuor  to  have  aliened  the  estate 
without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  action 
at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the  alienee,  who 
came  into  possession  by  a  lawful  conveyance,  which  was  at  least  good 
for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap- 
parent right  of  possession ;  which  is  not  allowed  to  be  devested  by  the 
mere  entry  of  the  claimant,  but  continues  in  force  till  a  better  right  be 

(t)  See  the  particular  cases  mentioned  by  Little-        (k)  Co.  Litt.  346. 
ton,  b.  3,  ch.  0,  the  principles  of  which  are  well  ex-        (0  I^-  896. 
plained  in  GUberVs  lam  of  tenure*.  (m)  Ibid.  385. 

(10)  But  by  the  second  section,  the  same  85.    And  in  4  T.  R.  300.  it  was  agreed  by  the 

exceptions  as  are  enumerated  above,  of  infan-  court,  that  in  every  statute  of  limitations,  if  a 

cy,  coverture,  imprisonment,  insanity,  and  ab*  disability  be  once   removed,  the  time  must 

9«nce  beyond  seas,  are  made,t  in  which  case,  continue  to  run,  notwithstanding  any  subse- 

the  party  entitled  may  enter  within  ten  years  quent  disability,  either  voluntary  or  involun- 

after  the   disability  ceases,  notwithstanding  tary.    And  in  5  B.&  A.  Abbott,  C.  J.  said, 

the  twenty  years  should  have  elapsed  after  his  the  several  statutes  of  limitation  being  all  in 

title  first  accrued,  and  to  his  hetr  the  statute  pari  materia^  ou^ht  to  receive  a  unilorm  con- 

Sives  ten  years  after  the  death  of  such  party,  struclion,  notwithstanding  any  slight  varia- 

ying  uDOer  the  disability.    It  gives  the  heir  tions  of  phrase,  the  object  and  intention  being 

ten  years,  and  no  more,  whatever  disability  he  the  same, 
may  labour  onder  during  all  that  time.  6  East, 

f  In  New-York,  absence  from  the  slate  or  except  on  a  criminal  charge,  or  on  a  convic- 
bein^  beyond  seas,  does  not  constitute  an  ex-  tion  for  a  criminal  offence,  for  a  period  less 
ception  to  the  statute :  nor  does  imprisonment,    than  for  life.    (2  R.  S.  295,  ^  16.) 
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shewn,  and  recognized  by  a  legal  determination.  And  something  also 
perhaps,  in  framing  this  rule  of  law,  may  he  allowed  to  the  inclination  of 
the  courts  of  justice,  to  go  as  far  as  they  could  in  making  estates-tail  alien- 
able, by  declaring  such  alienations  to  be  voidable  only,  and  not  absolutely 
void  (11). 

In  case  of  deforcement  also,  where  the  deforciant  had  originally  a  law- 
ful possession  of  the  land,  but  now  detains  it  wrongfully,  he  still 
[*179]    continues  to  have  the  presumptive  prima  ^ facie  evidence  of  right ; 
that  is,  possession  lawfully  gained.     Which  possession  shall  not 
be  overturned  by  the  mere  entry  of  another  ;  but  only  by  the  demandant's 
shewing  a  better  right  in  a  course  of  law. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5  Ric.  11. 
St.  1.  c.  8.  in  a  peaceable  and  easy  manner  ;  and  not  with  force  or  strong 
hand.  For,  if  one  turns  or  keeps  another  out  of  possession  forcibly,  this  is 
an  injury  of  both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  restitution ;  which  puts  the  ancient  possessor  in  statu  quo  :  the 
criminal  injury,  or  public  wrong,  by  breach  of  the  king's  peace,  is  punish- 
ed by  fine  to  the  king.  For  by  the  statute  8  Hen.  VI.  c.  9.  upon  complaint 
made  to  any  justice  of  the  peace,  of  a  forcible  entry,  with  strong  hand,  on 
lands  or  tenements  ;  or  a  forcible  detainer  after  a  peaceable  entry  ;  he  shall 
try  the  truth  of  the  complaint  by  jury,  and,  upon  force  found,  shall  restore 
the  possession  to  the  party  so  put  out :  and  in  such  case,  or  if  any  alienation 
be  made  to  defraud  the  possessor  of  his  right  (which  is  likewise  declared 
to  be  absolutely  void)  the  offender  shall  forfeit,  for  the  force  found,  treble 
damages  to  the  party  grieved,  and  make  fine  and  ransom  to  the  king  (12). 
But  this  does  not  extend  to  such  as  endeavour  to  keep  possession  manu 
foiii^  after  three  years' peaceable  enjoymentof  either  themselves,  their  an- 
cestors, or  those  under  whom  they  claim  ;  by  a  subsequent  clause  of  the 
same  statute,  enforced  by  statute  31  Eliz.  c.  11. 

II.  Thus  far  of  remedies,  when  tenant  or  occupier  of  the  land  hath  gain- 
ed only  a  mere  possession,  and  no  apparent  shadow  of  right.  Next  follow 
another  class,  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is 
advanced  one  step  nearer  to  perfection  ;  so  that  he  hath  in  him  not  only  a 
bare  possession,  which  may  be  destroyed  by  a  bare  entry,  but  also  an  cp- 
parent  right  of  possession,  which  cannot  be  removed  but  by  orderly  course 
of  law  ;  in  the  process  of  which  it  must  be  shewn,  that  though 
[*180]  he  hath  at  present  possession  and  therefore  hath  •the  presumptive 
right,  yet  there  is  a  right  of  possession,  superior  to  his,  residing  in 
him  who  brings  the  action. 

These  remedies  are  either  by  a  writ  of  entry  (13),  or  an  assise ;  which 
are  actions  merely  possessory ;  serving  only  to  regain  that  possession, 
whereof  the  demandant  (that  is,  he  who  sues  for  the  land)  or  his  ancestors 
have  been  unjustly  deprived  by  the  tenant  or  possessor  of  the  freehold,  or 
those  under  whom  he  claims.  They  decide  nothing  with  respect  to  the 
right  of  property  ;  only  restoring  the  demandant  to  3iat  state  or  situation, 
in  which  he  was  (or  by  law  ought  to  have  been)  before  the  dispossession 

(in  As  there  are  in  Ncw-York  no  estates  to  real  estate,  and  not  specially  retained  by 

tail,  there  is  no  such  discontinuance  as  men-  the  chapter  on  suits  relating  to  real  property, 

tioned  in  the  text.    (1  R.  S.  722,  §  3.)  The  action  of  ejectment  is  substituted  for 

f  12)  See  2  R.  8.  338,  §  4 :  507,  §,  1,  &c.  writs  of  entry  and  of  right.    (Id.  303,  §  1,  2.) 

(13)  In  New- York,  by  2  R.  S.  343,  S  24,  all  The  rest  of  this  chapter  is  therefore  generally 

writs  of  right,  dower,  entry,  and  assize,  and  inapplicable  to  New-York :  it  however  Ulos 

all  fines  and  common  recoveries,  are  abolished,  trates  the  law  of  title  to  real  estate, 
u  well  as  all  other  common  law  writs  relating 
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committed.  But  tbis  without  any  prejudice  to  the  right  of  ownership : 
for,  if  the  dispossessor  has  any  legal  claim,  he  may  afterwards  exert  it,  not- " 
withstanding  a  recovery  against  him  in  these  possessory  actions.  Only 
the  law  will  not  suffer  him  to  be  his  own  judge,  and  either  take  or  main- 
tain possession  of  the  lands,  until  he  hath  recovered  them  by  legal 
means  (n) :  rather  presuming  the  right  to  have  accompanied  the  ancient 
seisin,  than  to  reside  in  one  who  had  no  such  evidence  in  his  favour. 

1 .  The  first  of  these  possessory  remedies  is  by  writ  of  entry  ;  which  is 
that  which  disproves  the  title  of  the  tenant  or  possessor,  by  shewing  the 
unlawful  means  by  which  he  entered  or  continues  possessio'n  (o).  The 
writ  is  directed  to  the  sheriff,  requiring  him  to  "  command  the  tenant  of 
the  land  that  he  render  (in  Latin,  praecipe  quod  reddat)  to  the  demandant 
the  land  in  question,  which  he  claims  to  be  his  right  and  inheritance  ;  and 
into  which,  as  he  saith,  the  said  tenant  had  not  entry  but  by  (or  after)  a 
disseisin,  intrusion,  or  the  like,  made  to  the  said  demandant,  within  the 
time  limited  by  law  for  such  actions  ;  or  that  upon  refusal  he  do  appear  in 
court  on  such  a  day,  to  shew  wherefore  he  hath  not  done  it  (p)."  This  is 
the  original  process,  the  praecipe  upon  which  all  the  rest  of  the  suits  is 
grounded  :  wherein  it  appears,  that  the  tenant  is  required,  either 
to  deliver  *seisin  of  the  lands,  or  to  shew  cause  why  he  will  not.  [•ISI] 
This  cause  may  be  either  a  denial  of  the  fact,  of  having  entered 
by  or  under  such  means  as  are  suggested,  or  a  justification  of  his  entry  by 
reason  of  title  in  himself  or  in  those  under  whom  he  makes  claim :  where- 
upon the  possession  of  the  land  is  awarded  to  him  who  produces  the  clear- 
est right  to  possess  it. 

In  our  ancient  books  we  find  frequent  mention  of  the  degrees  within 
which  writs  of  entry  are  brought  If  they  be  brought  against  the  party 
himself  that  did  the  wrong,  then  they  only  charge  the  tenant  himself  with 
the  injury  ;  "non  habuit  ingressum  nisi  per  intrusionem  quam  ipse  fecit. ^  But 
if  the  intruder,  disseisor,  or  the  Uke,  has  made  any  alienation  of  the  land  to 
a  third  person,  or  it  has  descended  to  his  heir,  that  circumstance  must  be 
alleged  in  the  writ,  for  the  action  must  always  be  brought  against  the  te- 
nant of  tho  land  ;  and  the  defect  of  his  possessory  title,  whether  arising 
from  his  own  wrong  or  that  of  those  under  whom  he  claims,  must  be  set 
forth.  One  such  alienation  or  descent  makes  the  first  [q)  degree,  which 
is  called  the  per,  because  then  the  form  of  a  writ  of  entry  is  this  ;  that 
the  tenant  had  not  entry,  but  by  the  original  wrongdoer,  who  alienated 
the  land,  or  from  whom  it  descended,  to  him :  "  nan  habuit  ingressum,  nisi 
per  Gulielmum,  qui  se  in  illud  intrusit,  et  illud  tenenti  dimisit  (r)."  A  second 
alienation  or  descent  makes  another  degree,  called  the  per  and  cui;  be- 
cause the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not 
entry,  but  by  or  under  a  prior  alienee,  to  whom  the  intruder  demised  it ; 
"  non  habuit  ingressum  nisi  per  Ricardum,  cui  Gulielmus  illud  dimisit,  qui  se 
in  Ulud  intrusit  (^)."  ^These  degrees  thus  state  the  original  wrong,  and 
the  title  of  the  tenant  who  claims  under  such  wrong.  If  more  than  two 
degrees  (that  is,  two  alienations  or  descents)  were  past,  there  lay  no  writ 
of  entry  at  the  common  law.  For  as  it  was  provided,  for  the 
^quietness  of  men's  inheritances,  that  no  one,  even  though  he  had  [•182] 
the  true  right  of  possession,  should  enter  upon  him  who  had  the 

(»)  Mir.  c.  4,  ♦  34.  nal  wrong  done,  the  second  in  the  per,  and  tho 

(o)  Finch,  L.  981.  third  in  the  ptr  and  on.    But  the  diflerence  is  Im- 

ip)  See  book  11.  Append.  No.  V.  M.  material, 

(o)  Finch,  L.  368.  Booth  indeed  (of  real  actions,  (r)  Booth,  181. 

173.)  makes  the  first  degree  to  consist  in  the  origi-  {s)  Finch,  L.  803.    F.  N.  B.  303, 304. 
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apparent  right  by  descent  or  otherwise,  but  he  was  driven  to  his  writ  of 
entry  to  gain  possession ;  so,  after  more  than  two  descents  or  two  convey- 
ances were  passed,  the  demandant,  even  though  he  had  the  right  both  of 
possession  and  property,  was  not  allowed  this  possessory  action  ;  but  was 
driven  to  his  torit  of  right,  a  long  and  final  remedy,  to  punish  his  neglect 
in  not  sooner  putting  in  his  claim,  while  the  degree  subsisted,  and  for  the 
ending  of  suits,  and  quieting  of  all  controversies  (t).  But  by  the  statute 
of  Marlbridge,'52  Hen.  III.  c.  30.  it  was  provided,  that  when  the  number 
of  alienations  or  descents  exceeded  the  usual  degrees,  a  new  writ  should 
be  allowed  without  any  mention  of  degrees  at  all.  And  accordingly  a 
new  writ  has  been  framed,  called  a  writ  of  entry  in  the  post,  which  only 
alleges  the  injury  of  the  wrongdoer,  without  deducing  all  the  intermediate 
title  from  him  to  the  tenant  :  stating  it  in  this  manner ;  that  the  tenant  had 
not  entry  unless  after,  or  subsequent  to,  the  ouster  or  injury  done  by  the 
original  dispossessor ;  "  non  hahuit  ingressum  nisi  post  intrusionem  quam 
Gulielmus  in  illud  fecit  ;^^  and  rightly  concluding,  that  if  the  original  title 
was  wrongful,  all  claims  derived  from  thence  must  participate  of  the  same 
wrong.  Upon  the  latter  of  these  writs  it  is  (the  writ  of  entry  sur  disseisin 
in  the  post)  that  the  form  of  our  common  recoveries  of  landed  estates  (u) 
is  usually  grounded ;  which,  we  may  remember,  were  observed  in  the  pre- 
ceding volume  (v)  to  be  fictitious  actions^'^brought  against  the  tenant  of  the 
freehold  (usually  called  the  tenant  to  the  praecipe,  or  wjit  of  entry),  in 
which  by  collusion  the  demandant  recovers  the  land. 

This  remedial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  cases 
of  ouster  before-mentioned,  except  that  of  discontinuance  by  tenant  in  tail, 
and  some  peculiar  species  of  deforcements.     Such  is  that  of  deforcement 

of  dower ,^®  by  not  assigning  any  dower  to  the  widow  within  the 
[*183]    time  limited  by  •law ;  for  which  she  has  her  remedy  by  writ  of 

dower,  undo  nihil  hahet  (w).  But  if  she  be  deforced  of  pa^t  only  of 
her  dower,  she  cannot  then  say  that  nihil  hahet ;  and  therefore  she  may 
have  recourse  to  another  action,  by  writ  of  right  of  dower;  which  isA 
more  general  remedy,  extending  either  to  part  or  the  whole  ;  and  is  (with 
regard  to  her  claim)  of  the  same  nature  as  the  grand  writ  of  right,  where- 
of we  shall  presently  speak,  is  with  regard  to  claims  in  fee-simple  (x).  On 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guardian,  assign  her 
more  than  she  ought  to  have,  they  may  be  remedied  by  a  writ  of  admea- 
surement of  dower  {y).  But  in  general  the  writ  of  entry  is  the  universal 
remedy  to  recover  possession,  when  wrongfully  withheld  from  the  owner. 
It  were  therefore  endless  to  recount  all  the  several  divisions  of  writs  of 
entry,  which  the  different  circumstances  of  the  respective  demandants 
may  require,  and  which  are  furnished  by  the  laws  of  England  (jr) :  being 

(t)  S  Inst.  153.  of  cui  in  viiCj  and  cut  amte  divoriittm  :,(Tbid.  103. 

(m)  See  Book  II.  Append.  No.  V.  204.)  for  a  wonjan,  when  a  widow  or  divorced, 

(«)  Book  II.  ch.  SI.  whoso  husband  during  the  coverture  (evt  in  vita 

(w)  F.  N.  B.  147.  svttj  rel  cui  ante  divortium^  ipsa  contradictre  nom 

(x)  Ibid.  16.  potvit)  hath  aliened  her  estate.    4.  The  writ  od 

(y>  F.  N.  B.  148.    Finch,  L.  314    Stat  Westm.  eonmunem  Ugem:  {Ibid.  307.)  for  the  reversioner, 

2.    13  Ed.  I.  c.  7  alter  the  alienation  and  death  of  the  particular  te> 

(*)  See  Bracton,  I.  4,  tr.  7,  c.  0,  (f  4.    Britton.  c.  nant  for  life.    5.  The  writs  tn  catu  promso  and  ut 

114,  fol.  254.    The  most  usual  were,  1.  The  writs  connmili   ctuu:  (/6t(2.  205,  200.)  which  lay  not  mi 

of  entry  iur  disseisin^  and  of  intrusion  :  (F,  N.  B.  contmunem  Ireem,  but  are  civcn  by  slat.  Gloc.  6  £d. 

191.  303.)  which  are  brought  to  remedy  either  of  I.  c.  7.  and  wo.stm.  2.    13  Ed.  I.  c.  24.  for  the  re- 

those  species  of  ouster.    2.  The  writs  of  dumfuit  versioner  after  the  alienation,  but  during  the  life, 

infra  aetatem^  and  dumfuit  non  compos  mentis:  of  the  tenant  in  dower  or  other  tenant  for  life.    6. 

(Ibid.  192,  302.)  which  lie  for  a  person  of  full  age,  The  writ  ad  terminum  qui  praeterHt :  {Ibid.  901.) 

or  one  who  hath  recovered  his  understanding ;  af-  for  tho  re  versioner,  when  the  possession  is  withheld 

ter  having  (when  under  age  or  insane)  aliened  his  by  the  lessee  or  a  stranger  after  the  determination 

lands :  or  fortho  heirs  of  such  alienor.  3.  The  writs  of  a  lease  for  rears.     7.  The  writ  causa  matrwtosni 

(27)  Bee  HoV.  n.  (27)  at  ibe  end  of  the  Vol.  B.  m.  (98)  lUd.  (98)  B.  III. 
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plainly  and  clearly  chalked  out  in  that  most  ancient  and  highly  venerable 
collection  of  legal  forms,  the  registrum  omnium  brevium,  or  register  of  such 
writs  as  are  suable  out  of  the  king's  courts,  upon  which  Fitzherbert's 
natura  brevium  is  a  comment ;  and  in  which  every  man  who 
*is  injured  will  be  sure  to  find  a  method  of  relief,  exactly  adapted  [*184] 
to  his  own  case,  described  in  the  compass  of  a  few  lines,  and  yet 
without  the  omission  of  any  material  circumstance.  So  that  the  wise 
and  equitable  provision  of  the  statute  Westm.  2.  13  Ed.  I.  c.  24.  for  fram- 
ing new  writs  when  wanted,  is  almost  rendered  useless  by  the  very  great 
perfection  of  the  ancient  forms.  And  indeed  I  know  not  whether  it  is  a 
greater  credit  to  our  laws,  to  have  such  a  provision  contained  in  them,  or 
not  to  have  occasion,  or  at  least  very  rarely,  to  use  it. 

In  the  times  of  our  Saxofi  ancestors,  the  right  of  possession  seems  only  ^^ 
to  have  been  recoverable  by  writ  of  entry  (a),  which  was  then  usually    \ 
brought  in  the  county-court.     And  it  is  to  be  observe^  that  the  proceed-     , 
ings  in  these  actions  were  not  then  so  tedious  when  the  courts  were  held, 
and  process  issued  from  and  was  returnable  therein  at  the  end  of  every 
three  weeks,  as  they  became  afler  the  conquest,  when  all  causes  were 
drawn  into  the  king's  courts,  and  process  issued  only  from  term  to  term  : 
which  was  found  exceeding  dilatory,  being  at  least  four  times  as  slow  as 
the  other.     And  hence  anew  remedy  was  invented  in  many  cases,  to  do 
justice  to  the  people,  and  to  determine  the  possession  in  the  proper  counties, 
and  yet  by  the  king's  judges.     This  was  the  remedy  by  assise,  which  is 
called  by  statute  Westm.   2.  13  Edw.  I.   c.  24.  festinum  remedium,  in 
comparison  with  that  by  a  writ  of  entry  ;  it  not  admitting  of  many  dilatory 
pleas  and  proceedings,  to  which  other  real  actions  arc  subject  (b), 

2.  The  writ  of  ff5«>c*^s  said  to  have  been  invented  by  Glanvil,  chief  jus- 
tice to  Henry  the  Second  (e) ;  and,  if  so,  it  seems  to  owe  its  introduction  to 
the  parliament  held  at  Northampton,  in  the  twenty-second  year  of  that 
prince's  reign  ;  when  justices  in  eyre  were  appointed  to  go  round  the  king- 
dom in  order  to  take  these  assises  :  and  the  assises  themselves  (particu- 
larly those  of  mort  d* ancestor  and  novel  disseisin)  were  clearly 
pointed  out  and  described  (d).  As  a  writ  of  entry  •is  a  real  ac-  [*185] 
tion,3®which  disproves  ihe  title  of  the  tenant  by  shewing  the  unlaw- 
ful commencement  of  his  possession ;  so  an  assise  is  a  real  action,  which 
proves  the  title  of  the  demandant  merely  by  shewing  his,  or  his  ancestor's 
possession  (e) ;  and  these  two  remedies  are  in  all  other  respects  so  totally 
alike,  that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other. ;  so 
that  when  a  man's  possession  is  once  established  by  either  of  these  posses- 
sory actions,  it  can  never  be  disturbed  by  the  same  antagonist  in  any  other 
of  them.  The  word  assise  is  derived  by  sir  Edward  Coke  (/)  from  the 
Latin  assideo,  to  sit  together :  and  it  signifies,  originally,  the  jury  who  try 
the  cause,  and  sit  together  for  that  purpose.  By  a  figure,  it  is  now  made 
to  signify  the  court  or  jurisdiction,  which  summons  this  jury  together  by  a 
commission  of  assise,  or  ad  assisas  capiendas ;  and  hence  the  judicial  as- 

fneloeuHi :  i,Jhid.  305.)  for  a  woman  who  giveUi  gdU*  homines,  ^ualtm  saisinan  defunciut  inde  ha- 

jand  to  a  man  in  fee  or  for  life,  to  the  intent  that  ho  oui7,  die  qua  futi  vivus  tt  mortmu ;  ef ,  sic«t  reeog- 

may  marry  her,  and  he  doth  not.    And  the  like  in  nittan  fuerit^  ita  katredilms  ejus  restituant.  ^  10. 

case  of  other  deforcements.  Justitiarii  domini  regis  faeiant  fieri  recogrniicnem 

(a)  Gilb.  Ten.  49.  de  dissaisinis  faetis  super  assisamy  a  tempore  guo 

(b)  Booth,  3G2.  dominus  rex  venit  in  Angliam  proxime  postpaeen 
(e)  Mirror,  c.  3,  k  35.  faettm  inter  ipsum  et  regem  filium  suum.  (Spehn, 
{d)  ^  9.    Si  dondnus  feodi  negat  haeredibus  de-  Cod.  330.) 

fimcti  saisinam  ejusdem  feodi^  justitiarii  domini        («)  Finch.  L.  S84. 
regis  faeiant  indofierij  reeognUionem  per  xii  le-        (/)  1  Inst.  153. 

(29)  See  Hov.  n.  (39)  at  the  end  of  the  Vol.  B.  m.  (30)  Ibid.  (30)  B.  UI. 


148  PRIVATE  WRONGS. 

semblies  h^Id  by  the  king's  commission  in  every  county,  as  well  to  take 
these  writs  of  assise,  as  to  try  causes  at  nisi  prius,  are  termed  in  common 
speech  the  assises.  By  another  somewhat  similar  figure,  the  name  of 
assise  is  also  applied  to  this  action,  for  recovering  possession  of  lands  ;  for 
the  reason,  saith  Littleton  (^),  why  such  writs  at  the  beginning  were  called 
assises,  was,  for  that  in  these  writs  the  sheriff  is  ordered  to  summon  a  jury, 
or  assise  ;  which  is  not  expressed  in  any  other  original  writ  (A). 

This  remedy,  by  writ  of  assise,  is  only  applicable  to  two  species  of  injury 
by  ouster,  viz.  abatement,  and  a  recent  or  novel  disseisin.  If  the  abatement 
happened  upon  the  death  of  the  demandant's  father  or  mother,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assise  of  mort 
d' ancestor,  or  the  death  of  one's  ancestor.  This  writ  directs  the  sheriff  to 
summon  a  jury  or  assise,  who  shall  view  the  land  in  question,  and  re- 
cognize whether  such  ancestor  was  seised  thereof  on  the  day  of  his  death, 
and  whether  the  ^mandant  be  the  next  heir  ^t) :  soon  after  which  the 

judges  come  down  by  the  king's  commission  to  take  the  recogni- 
[*186]    tion  of  assise :  when,  if  'these  points  are  found  in  the  affirmative, 

the  law  immediately  transfers  the  possession  from  the  tenant  to 
the  demandant.  If  the  abatement  happened  on  the  death  of  one's  grand- 
father or  grandmothet',  then  an  assise  of  mort  d* ancestor  no  longer  lies,  but  a 
writ^^of  at/le  or  de  avo  :  if  on  the  death  of  the  great-grandfather  or  great- 
grandmother,  then  a  writ  of  besayle,  or  de  proavo  :  •  but  if  it  mounts  one  de- 
gree higher,  to  the  tresayle,  or  grandfather's  grandfather,  or  if  the  abate- 
ment happened  upon  the  death  of  any  collateral  relation,  other  than  those 
before-mentioned,  the  writ  is  called  a  vinXoi  cosinage,oi  de  consanguineo  (A). 
And  the  same  points  shall  be  inquired  of  in  all  these  actions  ancestrel,  as  in 
an  assise  of  mort  d^ ancestor ;  they  being  of  the  very  same  nature  (/)  : 
though  they  differ  in  this  point  of  form,  that  these  ancestrel  writs  (like  all 
other  writs  oi  praecipe)  expressly  assert  a  title  in  the  demandant,  {viz,  the 
seisin  of  the  ancestor  at  his  death,  and  his  own  right  of  inheritance,)  the 
assise  asserts  nothing  directly,  but  only  prays  an  inquiry  whether  those 
points  be  so  (m).  There  is  also  another  ancestrel  writ,  denominated  a 
nuper  ohiii,  to  establish  an  equal  division  of  the  land  in  question,  where,  on 
the  death  of  an  ancestor,  who  has  several  heirs,  one  enters  and  holds  the 
others  out  of  possession  (n).  But  a  man  is  not  allowed  to  have  any  of  these 
actions  ancestrel  for  an  abatement  consequent  on  the  death  of  any  collate- 
ral relation,  beyond  the  fourth  degree  (o) ;  though  in  the  lineal  ascent  he 
may  proceed  ad  infinitufA  {p).  For  there  must  be  some  boundary  ;  else  the 
privilege  would  be  universal,  which  is  absurd  :  and  therefore  the  law  paya 
no  regard  to  the  possession  of  a  collateral  ancestor,  who  was  no  nearer 
than  the  fifth  degree. 

It  was  always  held  to  be  law  (q),  that  where  lands  were  devisable  in  a 
man's  last  will  by  the  custom  of  the  place,  there  an  assise  of  mort  d'ancestor 
did  not  lie.  For,  where  lands  were  so  devisable,  the  right  of  possession 
could  never  be  determined  by  a  process,  which  inquired  only  of  these  two 
points,  the  seisin  of  the  ancestor,  and  the  heirship  of  the  demandant. 

And  hence  it  may  be  reasonable  to  conclude,  that  when  the 
[•187]    *statute  of  wills,  32  Hen.  VIII.  c.  1.  made  all  socage  lands  devis- 

(r)  ♦  234.  (II)  P.  N.  D.  197.    Finch,  L.  898. 

Ok)  Co.  Litt.  150.  (0)  Hale  on  P.  N.  B.  831. 

(t)  P.  N.  B.  195.    Pinch,  L.  380.  (p)  Fitzh.  Abr.  Ut.  eonnagty  15. 

(k)  Pinch,  L.  966,  967.  (a)  Bracton,  I  4.  d*  atti*.  wtortu  eatiecestonu  c 

«)  Stat.  Westm.  2.    IS  Edw.  I.  c.  90.  1S,>  3.    P.  N.  B.  106. 

(fli)  S  Inst.  300. 

(31)  See  Hot.  n.  (31)  at  tho  end  of  tbo  VoL  B.  m. 
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able,  an  assise  of  mart  ^ancestor  no  longer  could  be  brought  of  lands 
held  in  socage  (r) ;  and  that  now,  since  the  statute  12  Car.  II.  c.  24. 
(which  converts  all  tenures,  a  few  only  excepted,  into  free  and  common 
socage)  no  assise  of  mort  dk  ancestor  can  be  brought  of  any  lands  in  the  king* 
dom;  but  that,  in  case  of  abatements,  recourse  must  be  properly  had  to 
the  writs  of  entry. 

An  assise  oi  novel  (or  recent)  disseisin  is  an  action  of  the  same  nature 
with  the  assise  of  mart  d'ancestor  before-mentioned,  in  that  herein  the  de- 
mandant's possession  must  be  shewn.  But  it  differs  considerably  in  other 
points  ;  particularly  in  that  it  recites  a  complaint  l^y  the  demandant  of  the 
disseisin  committed,  in  terms  of  direct  averment ;  whereupon  the  sheriff  is 
commanded  to  reseise  the  land  and  all  the  chattels  thereon,  and  keep  the 
same  in  his  custody  till  the  arrival  of  the  justices  of  assise  (which  in  fact 
hath  been  usually  omitted)  {s) ;  and  in  the  mean  time  to  summon  a  jury  to 
view  the  premises,  and  make  recognition  of  the  assise  before  the  justices  {t). 
At  which  time  the  tenant  may  plead  either  the  general  issues  nul  tort,  nul 
disseisin,  or  any  special  plea.  And  if,  upon  the  general  issue,  the  recogni- 
tors find  an  actual  seisin  in  the  demandant,  and  his  subsequent  disseisin 
by  the  present  tenant ;  he  shall  have  judgment  to  recover  his  seisin,  and 
damages  for  the  injury  sustained  :  being  the  only  case  in  which  damages 
were  recoverable  in  any  possessory  actions  at  the  common  lavF  (u) ;  the 
tenant  being  in  all  other  cases  allowed  to  retain  the  intermediate  profits  of 
the  land,  to  enable  him  to  perform  the  feodal  service.  But  costs  and  da- 
mages were  annexed  to  many  other  possessory  actions  by  the  statutes  of 
Marlberge,  52  Hen.  III.  c.  16.  and  Gloucester,  6  £dw.  I.  c.  1.  And 
*to  prevent  frequent  and  vexatious  disseisins,  it  is  enacted  by  the  [*188] 
statute  of  Merton,  20  Hen.  III.  c.  3,  that  if  a  person  disseised  re- 
cover seisin  of  the  land  again  by  assise  of  novel  disseisin,  and  be  again  dis- 
seised of  the  same  tenements  by  the  same  disseisor,  he  shall  have  a  writ  of 
re-disseisin;  and  if  he  recover  therein,  the  re-disseisor  shall  be  imprisoned ; 
and  by  the  statute  of  Marlberge,  62  Hen.  III.  c.  8,  shall  also  pay  a  fine  to 
the  king :  to  which  the  statute  Westm.  2.  13  Edw.  1.  c  26.  hath  super- 
added double  damages  to  the  party  aggrieved.  In  like  manner,  by  the 
same  statute  of  Merton,  when  any  lands  or  tenements  are  recovered  by 
assise  of  mort  d^ ancestor ^  or  other  injury,  or  any  judgment  of  the  court,  if  the 
party  be  afterwards  disseised  by  the  same  person  against  whom  judgment 
was  obtained,  he  shall  have  a  writ  of  post-disseisin  against  him ;  which  sub- 
jects the  post-disseisor  to  the  same  penalties  as  a  re-disseisor.  The  rea- 
son of  all  wbich,  as  given  by  sir  Edward  Coke  (w),  is  because  such  pro- 
ceeding is  a  contempt  of  the  king's  courts,  and  in  despite  of  the  law  ;  or, 
as  Bracton  more  fully  expresses  it  (z),  '*  talis  qui  ita  convictusfuerit,  dupUci- 
ter  delinquit  contra  regem  :  quiafacit  disseisinam  et  roheriam  contra  pacem 
suam ;  et  etiam  ausu  temerario  irritafacit  ea,  quae  in  curia  domini  regis  rite 
acta  sunt :  et  propter  duplex  delictum  merito  sustinere  debet  poenam  dupli- 
catamy 

In  all  these  possessory  actions  there  is  a  time  of  limitation^settled,  be- 
yond which  no  man  shall  avail  himself  of  the  possession  of  himself  or  his 
ancestors,  or  take  advantage  of  the  wrongful  possession  of  his  adversary. 
For,  if  he  be  negligent  for  a  long  and  unreasonable  lime,  the  law  refuses 
afterwards  to  lend  him  any  assistance,  to  recover  the  possession  merely  ; 

(r)  See  1  Leon.  967.  (u)  Bract.  187.    Stat.  Marlbr.  c.  10. 

U)  Booth,  311.    Bract.  4. 1. 19,  4  7.  (w)  S  Inst.  83, 84. 

(0  F.  N.  B.  177.  («)  2. 4,  c.  49. 

Vol.  II.  (3^  Beo  Hov.  n.  (38)at  the  end  of  the  Vol.  B.  m. 
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both  to  punish  his  neglect  (nam  leges  vigilantihuSy  non  dormientihus,  subve* 
niunt),  and  also  because  it  is  presumed  that  the  supposed  wrongdoer  has  in 
such  a  length  of  time  procured  a  legal  title,  otherwise  he  would  sooner 
have  been  sued.  This  time  of  limitation  by  the  statute  of  Merton,  20  Hen- 
III.  c.  8.  and  Westm.  1.  3  Edw.  I.  c.  39.  was  successively  dated  from 

particular  eras,  viz,  from  the  return  of  king  John  from  Ireland, 
[•189]    and  from  the  coronation,  ^c.  of  king  Henry  •the  Third.     But  this 

date  of  limitation  continued  so  long  unaltered,  that  it  became  in- 
deed no  limitation  at  all ;  it  being  above  three  liundred  years  from  Henry 
the  Third's  coronation  ^  the  year  1540,  when  the  present  statute  of  limi- 
tations (y)  was  made.  This,  instead  of  limiting  actions  from  the  date  of  a 
particular  event,  as  before,  which  in  process  of  years  grew  absurd,  took 
another  and  more  direct  course,  which  might  endure  for  ever  :  by  limiting 
a  certain  period,  as  fifty  years  for  lands,  and  the  like  period  (z)  for  custom-, 
ary  and  prescriptive  rents,  suits  and  services  (  for  there  is  no  time  of  limi- 
tation upon  rents  created  by  deed,  or  reserved  on  a  particular  estate)  (a), 
and  enacting  that  no  person  should  bring  any  possessory  action,  to 
recover  possession  thereof  merely  upon  the  seisin,  or  dispossession  of  his 
ancestors,  beyond  such  certain  period.  But  this  does  not  extend  to  ser- 
vices, which  by  common  possibility  may  not  happen  to  become  due  more 
than  once  in  the  lord's  or  tenant's  life  ;  as  fealty,  and  the  like  (b).  And  all 
writs,  grounded  upon  the  possession  of  the  demandant  himself,  are  directed 
to  be  sued  out  within  thirty  years  after  the  disseisin  complained  of ;  for  if 
it  be  an  older  date,  it  can  with  no  propriety  be  called  a  fresh,  recent,  or 
novel  disseisin;  which  name. sir  Edward  Coke  informs  us  was  originally 
given  to  this  proceeding,  because  the  disseisin  must  have  been  since  the 
last  ei/re  or  circuit  of  the  justices,  which  happened  once  in  seven  years,  other- 
wise the  action  was  gone  (c).  And  we  may  observe  (i),  that  the  limita- 
tion, prescribed  by  Henry  the  Second  at  the  first  institution  of  the  assise  of 
novel  disseisin,  was  from  his  own  return  into  England,  after  the  peace  made 
between  him  and  the  young  king  his  son  ;  which  was  but  the  year  be- 
fore. 

What  has  been  here  observed  may  throw  some  light  on  the  doc- 
[•1 90]    trine  of  remitter ,  which  we  spoke  of  in  the  second  •chapter  of  this 

book  ;  and  which  we  may  remember  was  where  one  who  hath 
right  to  lands,  but  is  out  of  possession,  hath  afterwards  the  freehold  cast 
upon  him  by  some  subsequent  defective  title,  and  enters  by  virtue  of  that 
title.  In  this  case  the  law  remits  him  to  his  ancient  and  more  certain 
right,  and  by  an  equitable  fiction  supposes  him  to  have  gained  possession' 
in  consequence,  and  by  virtue  thereof :  and  this,  because  he  cannot  possi- 
bly obtain  judgment  at  law  to  be  restored  to  his  prior  right,  since  he  is 
himself  the  tenant  of  the  land,  and  therefore  hath  nobody  against  whom 
to  bring  his  action.  This  determination  of  the  law  might  seem  superflu- 
ous to  an  hasty  observer  ;  who  perhaps  would  imagine,  that  since  the  te- 
nant hath  now  both  the  right  and  also  the  possession,  it  little  signifies  by 
what  means  such  possession  shall  be  said  to  be  gained.  But  the  wisdom 
of  our  ancient  law  determined  nothing  in  vain.  As  the  tenant's  posses- 
sion was  gained  by  a  defective  title,  it  was  liable  to  be  overturned  by 

(y)  32  Ifen.  VIIT.  c.  2.  lowed,  make  it  only /or*y  years  for  rents,  &c. 

(z)  So  Bcrthelet's  original  edition  of  the  statute,        (a)  8  Rep.  05. 
A.  D.  1540 :  and  Cay's,  Piclcering*8,  and  RuflPhead's        (&)  Co.  Litt.  115. 
editions,  examined  with  the  record.  Rastell'sand        (c)  I  Inst.  153.    Booth,  210. 
other  intcnnediateeditions,which  sir  Edward  Coke        (d)  See  page  184. 
(2  Inst.  05.)  and  other  subsequent  writers  have  foi* 
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shewing  that  defect  in  a  writ  of  entry  ;^^aud  then  he  mu.st  have  been  dri- 
ven to  his  writ  of  right,  to  recover  his  just  inheritance  :  which  would  have 
been  doubly  hard,  because  during  the  time  he  was  himself  tenant,  he  could 
not  establish  his  prior  title  by  any  possessory  actions.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  same  condition  as  if  he  had 
recoFcred  the  land  by  writ  of  entry.  Without  the  remitter,  he  would  havo 
ha.'!  jv.?,  at  seisinam  sep&rate  ;  a  good  right,  but  a  bad  possession  ;  now, 
hy  the  remitter,  he  hath  the  most  perfect  of  all  titles,^"Mr«j  c^  seisinae  con- 
yinctionem. 

III.  By  these  several  possessory  remedies  the  right  of  possession  may     "* 
be  restored  to  him  that  is  unjustly  deprived  thereof.     But  the  right  o( pos- 
session (though  it  carries  with  it  a  strong  presumption)  is  not  always  con-'*>. 
elusive  evidence  of  the  right  o( property,  which  may  still  subsist  in 
another  man.     For,  as  •one  man  may  have  the  possession,  and    [•191] 
another  the  right  of  possession,  which  is  recovered  by  these  pos- 
sessory actions ;  so  one  man  may  have  the  right  of  possession,  and  so  not 
be  liable  to  eviction  by  any  possessory  action,  ana  another  may  have  the 
right  of  property,  which  cannot  be  otherwise  asserted  than  by  the  great 
and  final  remedy  of  a  writ  of  right,  or  such  correspondent  writs  as  are  in 
the  nature  of  a  writ  of  right.^* 

This  happens  principally  in  four  cases  :  1 .  Upon  discontinuance  by  the 
alienation  of  tenant  in  tail :  whereby  he,  who  had  the  right  of  possession, 
hath  transferred  it  to  the  alienee  ;  and  therefore  his  issue,  or  Uiose  in  re- 
mainder or  reversion,  shall  not  be  allowed  to  recover  by  virtue  of  that  pos- 
session, which  the  tenant  hath  so  voluntarily  transferred.  2,  3.  In  case  \ 
of  judgment  given  against  either  party,  whether  by  his  own  default,  or 
upon  trial  of  the  merits,  in  any  possessory  action :  for  such  judgment,  if  ob- 
tained by  him  who  hath  not  the  true  ownership,  is  held  to  be  a  species  of 
deforcement;  which  however  binds  the  right  of  possession,  and  suffers  it 
not  tqbe  ever  again  disputed,  unless  the  right  of  property  be  also  proved. 
4T~In  case  the  demandant,  who  claims  the  right/ is  barred  from  these  pos- 
sessory actions  by  length  of  time  and  the  statute  of  limitations  before-men- 
tioned :  for  an  undisturbed  possession  for  fifty  years  ought  not  to  be  devest- 
ed by  any  thing,  but  a  very  clear  proof  of  the  absolute  right  of  property. 
In  these  four  cases  the  law  applies  the  remedial  instrument  of  either  the 
writ  of  right  itself,  or  such  other  writs  as  are  said  to  be  of  the  same  na- 
ture. 

1 .  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  estate- 
tail  is  discontinued,  and  the  remainder  or  reversion  is  by  failure  of  the  par- 
ticular estate  displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  2lC' 
\ion  o^formedon  {secundum  formam  dont),  which  is  in  the  nature  of  a  writ  of 
right  (e),  and  is  the  highest  action  that  tenant  in  tail  can  have  (/).  For 
he  cannot  have  an  absolute  writ  of  right,  which  is  confined  only  to  such 
as  claim  in  fee-simple :  and  for  that  reason  this  writ  of  fortne- 
don  was  granted  him  by  the  statute  de  donis  or  •Westm.  2.  13  [•I 92] 
Edw.  I.  c.  1,  which  is  therefore  emphatically 'called  his  writ  of 
right  ( g).  This  writ  is  distinguished  into  three  species :  Vifermedon  in  the 
descender,  in  the  remainder,  and  in  the  reverter.  A  writ  offormedon  in  the 
descender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in  tail  alienes 
the  lands  entailed,  or  is  disseised  of  them,  and  dies  ;  in  this  case  the  heir 

(f }  Finch,  L.  367  ig)  F.  N.  B.  299. 

(/)  Co.  Litt.  316 

(33)SeeHov.iL(33)att]ieendoftlieVoLB.IIL  (34)  lb.  (34)  B.  IIL 


1 


152  PRIVATE  WRONGS. 

in  tail  sball  have  this  writ  of  formedon  in  the  descender^  to  recover  these 
lands  so  given  in  tail  against  him  who  is  then  the  actual  tenant  of  the 
freehold  (A).  In  which  action  the  demandant  is  bound  to  state  the  man- 
ner and  form  of  the  gift  in  tail,  and  to  prove  himself  heir  secundum  formam 
doni.  A  formedon  in  the  remainder  lieth,  where  a  man  giveth  lands  to  ano- 
ther for  life  or  in  tail,  with  remainder  to  a  third  person  in  tail  or  in  fee  ;  and 
he  who  hath  the  particular  estate  dieth,  without«issue  inheritable,  and  a 
stranger  intrudes  upon  him  in  remainder  and  keeps  him  out  of  posses- 
sion (t).  In  this  case  the  remainder-man  shall  have  his  writ  of  formedon 
in  the  remainder ,  wherein  the  whole  form  of  the  gift  is  stated,  and  the  hap- 
pening of  the  event  upon  which  the  remainder  depended.  This  writ  is 
not  given  in  express  words  by  the  statute  de  donis ;  but  is  founded  upon 
the  equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one  hath 
a  right  to  the  land,  he  ought  also  to  have  an  action  to  recover  it.  A  for- 
medon  in  the  reverter  lieth,  where  there  is  a  gift  in  tail,  and  afterwards  by 
the  death  of  the  donee  or  his  heirs  without  issue  of  his  body  the  reversion 
falls  in  upon  the  donor,  his  heirs,  or  assigns  :  in  such  case  the  reversioner 
shall  have  his  writ  to  recover  the  lands,  wherein  he  shall  suggest  the  gift, 
his  own  title  to  the  reversion  minutely  derived  from  the  donor,  and  the  fail- 
ure of  issue  upon  which  his  reversion  takes  place  (A).  This  lay  at  com- 
mon law,  before  the  statute  de  donis ^  if  the  donee  aliened  before  he  had 
performed  the  condition  of  the  gift,  by  having  issue,  and  afterwards  died 
without  any  (/).  The  time  of  limitation  in  a  formedon  by  sta- 
[*193]  tute  21  Jac.  I.  c.  16.  is  twenty  years  (14) ;  within  •which  space  of 
time  after  his  title  accrues,  the  demandant  must  bring  his  action, 
or  else  he  is  for  ever  barred. 

2.  In  the  second  case  ;  if  the  owners  of  a  particular  estate,  as  for  life, 
in  dower,^*by  the  courtesy,  or  in  fee-tail,  are  barred  of  the  right  of  posses- 
sion by  a  recovery^^had  against  them,  through  their  default  or  non-appear- 
ance in  a  possessory  action,  they  were  absolutely  without  any  remedy  at 
the  common  law  :  as  a  writ  of  right  does  not  lie  for  any  but  such  as  claim 
to  be  tenants  of  the  fee-simple.  Therefore  the  statute  Westm.  2,  13  £d. 
I.  c.  4.  gives  a  new  writ  for  such  persons,  after  their  lands  have  been  so 
recovered  against  the)n  by  default,  called  a  quod  ei  deforceat;^y!\)iz[iy 
though  not  strictly  a  writ  of  right,  so  far  partakes  of  the  nature  of  one,  as 
that  it  will  restore  the  right  to  him,  who  has  been  thus  unwarily  deforced 
by  his  own  default  (m).  But  in  case  the  recovery  were  not  had  by  his 
own  default,  but  upon  defence  in  the  inferior  possessory  action,  this  still 
remains  final  with  regard  to  these  particular  estates,  as  at  the  common 
law  :  and  hence  it  Is,  that  a  common  recovery  (on  a  writ  of  entry  in  the 
post)  had,  not  by  default  of  the  tenant  himself,  but  (dfter  his  defence  made 
and  voucher  of  a  third  person  to  warranty)  by  default  of  such  vouchee,  is 
now  the  usual  bar  to  cut  off  an  estate-tail  (n). 

3, 4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery 

upon  the  merits  in  a  possessory  action,  or  lastly  by  the  statute  of  limita- 

« 

(A)  F.  N.  B.  911,  tl2.  (I)  Finch,  L.  268. 

(i)  /6ii.S17.  (m)  F.  N.  B.  155. 

(k)  Ibid.  S19.   8  Rep.  88.  (»)  See  Book  II.  ch.  SI . 

(14)  The  twenty  yean,  within  which  a/or-  aneh  person,  who  suffers  the  twenty  years  to 

medon  in  the  de$eendar  ought  to  be  oommenced  elapse  without  commencing  the  formedoni  are 

under  the  21  Jkic.  I.  c.  16.  tegin  to  run  when  utterly  excluded,  and  the  right  of  entry  is  for 

the  title  descends  to  the  first  heir  in  tail,  un-  erer  lost.    3  Brod.  &  Bing.  217.    6  East,  83. 

less  he  lie  under  a  disability ;  and  the  heirs  of  and  see  note  (10),  ante  178. 

(35)  See  Hov.  o.  (35)  at  end  of  tho  Vol.  B.  in.       (36)  lb.  (36)  B.  UL        (37)  lb.  (37)  B.  m. 
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nons,  a  claimant  in  fee-Bimple  may  have  a  mere  writ  of  right ;  which  is  in 
its  nature  the  highest  writ  in  the  law  (o),  and  liefh  only  ofan  estate  in  fee- 
aimple,  an3  ii6T^f1&(iih  who  hath  a  less  estate." '  This  writ  lies  concurrently 
with  air  other  real  actions^  in  which  an  estate  of  fee-simple  may  be  reco- 
vered :  and  it  also  li^s  after  them,  being  as  it  were  an  appeal  to  the  mere 
right,  when  judgment  hath  been  had  as  to  the  possession  in  an  in- 
ferior possessory  •action  (/?).  But  though  a  writ  of  right  may  [•194] 
be  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  adviseable  to  be  brought  in  such  cases ;  as  a  more  expeditious 
and  easy  remedy  is  had,  without  jneddling  with  the  property,  by  proving 
the  demandant*s  own,  or  his  ancestor's,  possession,  and  their  illegal  ouster, 
in  one  of  the  possessory  actions.  But  in  case  the  right  of  possession  be 
lost  by  length  of  time,  or  by  judgment  against  the  true  owner  in  one  of 
these  inferior  suits,  there  is  no  other  choice  :  this  is  then  the  only  remedy 
that  can  be  had ;  and  it  is  of  so  forcible  a  nature,  that  it  overcomes  all  ob- 
stacles, and  clears  all  objections  that  may  have  arisen  to  cloud  and  obscure 
the  title.  And,  after  issue  once  joined  in  a  writ  of  right,  the  judgment  is 
absolutely  £nal  (15) ;  so  that  a  recovery  had  in  this  action  may  be  plead- 
ed in  bar  of  any  other  claim  or  demand  (q). 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  re- 
cover lands  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.  But 
there  are  also  some  other  writs  which  are  said  to  be  in  the  nature  of  vl  writ 
of  right,  because  their  process  and  proceedings  do  mostly  (though  not  en- 
tirely) agree  with  the  writ  of  right :  but  in  some  of  them  the  fee-simple  is 
not  demanded ;  and  in  others  not  land,  but  some  incorporeal  hereditament. 
Some  of  these  have  been  already  mentioned,  as  the  writ  of  ri^ht  of  dower, 
offormedony  d-c,  and  the  others  will  hereafter  be  taken  notice  of  under 
their  proper  divisions.  Nor  is  the  mere  writ  of  right  alone,  or  always,  ap- 
plicable to  every  case  of  a  claim  of  lands  in  foe-simple  :  for  if  the  lord's 
tenant  in  fee-simple  dies  without  heir,  whereby  an  escheat  accrues,  the  lord 
shall  have  a  writ  of  escheat  (r),  which  is  in  the  nature  of  a  writ  of  right  (j).^^ 
And  if  one  of  two  or  more  coparceners  deforces  the  other,  by  usurping  the 
sole  possession,  the  party  aggrieved  shall  have  a  writ  of  right,  de- 
rationabili  parte  (t),  which  may  be  grounded  on  the  *8eisin  of  the  [•195] 
ancestor  at  any  time  during  his  life ;  whereas  in  a  nuper  obiit 
(which  is  a  possessory  remedy)  (u)  he  must  be  seised  at  the  time  of  his 
death.  But,  waving  these  and  other  minute  distinctions,  let  us  now  return 
to  the  general  writ  of  right. 

This  writ  ought  to  be  first  brought  in  the  court-baron  (w)  of  the  lord,  of 
whom  the  lands  are  holden  ;  and  then  it  is  open  or  patent :  but  if  he  holds 
no  court,  or  hath  waived  his  right,  remisit  curiam  suam,  it  may  be  brought 

(o)  7.  N.  B.  1.  («)  Booth,  135. 

if)  Ihid.  1.5.  «)  F.  N.  B.9. 

(f )  Ibid.  6.    Co.  Litt.  156.  («)  See  paf  e  186. 

(r;  F.  N.  B.  143.  (10)  Append.  No.  I.  M. 


^15)  In  New-York,  as  before  mentioned,  three  years,  and  may  be  allowed  again  if  ap* 

wnts  of  right  are  superseded  by  the  action  of  plied  for  in  two  years  after  th^  judgment  jn 

«yeetment ;  and  by  tne  2  R.  S.  309,  f  36,  &c.  the  second  suit.    If  rendered  on  default,  the 

ue  judgment  in  ejectment  rendered  on  a  ver-  judgment  may  be  vacated  in  five  years,  and  a 

dkt  or  on  default,  is  conclusive  as  to  the  title  new  trial  granted.    Persons  under  disabilities 

upon  the  party  aj[ainst  whom  it  is  rendered,  have  the  usual  exception  in  their  favour.  See 

and   those    claiming   under   him   after   suit  notes  10  and  (f)  ante,  p.  176 :  and  2  R.  S.  309, 

brought.    But  if  rendered  on  a  verdicty  a  new  f  39. 
tnal  must  be  allowed  once  if  applied  for  in 

(38)  See  Hov.  n.  (38)  at  the  end  of  the  Vol.  B.  III. 
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in  the  king's  courts  by  writ  of  praecipe  originally  (x) ;  and  then  it  is  a  writ 
of  right  close  (y) ;  being  directed  to  the  sheriff  and  not  the  lord  {z).  Also, 
when  one  of  the  king's  immediate  tenants  in  capite  is  deforced,  his  writ  of 
right  is  called  a  writ  of  praecipe  in  capite  (the  improper  use  of  which,  as 
well  as  of  the  former  praecipe  quia  dominus  remisit  aniam,  so  as  to  oust  the 
lord  of  his  jurisdiction,  is  restrained  by  magna  carta)  [a),  and,  being  directed 
to  the  sheriff  and  originally  returnable  in  the  king's  courts,  is  also  a  writ 
of  right  close  (b).  There  is  likewise  a  little  writ  of  right  close,  secundum 
consuetudinem  manerii,  which  lies  for  the  king's  tenants  in  ancient  dc* 
mesne  (c),  and  others  of  a  similar  nature  (d),  to  try  the  right  of  their  lands 
and  tenements  in  the  court-  of  the  lord  exclusively  (e).  But  the  writ  of 
right  patent  itself  may  also  at  any  time  be  removed  into  the  county-court, 
by  writ  of  tolt  (/),  and  from  thence  into  the  king's  courts  by  writ  oi pone{g) 
or  recordari  facias,  at  the  suggestion  of  either  party  that  there  is  a  delay  or 
defect  of  justice  (A). 

In  the  progress  of  this  action  (t),  the  demandant  must  allege  some  seisin 
of  the  lands  and  tenements  in  himselfXl  6)^pr  else  in  some  persdif 
[•196]  under  whom  he  claims,  and  tlien  derive  the  right  *Trom  the  person 
'  so  seised  to  himself ;  to  which  the  tenant  may  answer  by  denying 
the  demandant's  right,  and  averring  that  he  has  more  right  to  hold  the 
lands  than  the  demandant  has  to  demand  them :  and  this  right  of  the  te- 
nant being  shewn,  it  then  puts  the  demandant  upon  the  proof  of  his  title  : 
in  which,  if  he  fails,  or  if  the  tenant  hath  shewn  a  better,  the  demandant 
and  his  heirs  are  perpetually  barred  of  their  claim  ;  but  if  he  can  make  it 
appear  that  his  right  is  superior  to  the  tenant's,  he  shall  recover  the  land 
against  the  tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right,  how- 
ever superior  to  any  other,  cannot  be  sued  out  at  any  distance  of  time. 
For  by  the  ancient  law  no  seisin  could  be  alleged  by  the  demandant,  but 
from  the  time  of  Henry  the  First  {k) ;  by  the  statute  of  Merton,  20  Hen. 
III.  c.  8,  from  the  time  of  Henry  the  Second ;  by  the  statute  of  Westm. 
1.  3  Edward  I.  c.  39.  from  the  time  of  Richard  the  First;  and  now,  by 

(x)  F.N.  B.  S.    Finch,  L.  313.  13,  4  9.    Old  Tenur.  t.  tenir.  en  socage.    Old N.  B. 

(y)  Booth,  91.  1.  garde.  4^  t.  brief e  de  recto  claue.  F.  N.  B.  11. 

(X)  Append.  No.  I.  (ti.  (/)  Append.  N.  I.  «  S. 

(a)  c.  34.  (g)  Ibtd.  (i  3. 

(6)  F.  N.  B.  5.  (X)  F.  N.  B.  3,  4. 

(e)  See  book  II.  ch.  6.  (0  Append.  No.  I.  ^  5. 

(<2)  Kitchen,  tit.  cop7hold.  (k)  Glanv.  1. 8,  c.  3.    Co.  Litt.  114. 

(e)  BractOD,  1, 1,  c.  11,  /.  4  tr.  1,  c.  9,  4-  ^-  3,  c. 

(16)  A  writ  of  right  cannot  be  maintained  The  court  requires  a  strict  observance  of  the 
without  shewing  an  actual  seisin  by  taking  the  prescribed  forms  in  this  proceeding,  and  will 
espleest  either  in  the  demandant  himself  or  not  assist  the  demandant  who  applies  to  rec- 
the  ancestor  from  whom  he  claims.  1  H.  B.  tify  omissions  or  irregularities.  2  N.  R.  429. 
1.  And  the  demandant  must  allege  in  his  1  Marsh.  602.  1  Taunt.  415.  1  Bing.  208. 
count  that  his  ancestor  was  seised  of  right,  as  The  court  will  not  permit  the  mise  joined  in 
well  as  that  he  was  seised  in  his  demesne,  as  a  writ  of  right  to  be  tried  by  a  jui^  instead  of 
of  fee.  2  B.  &  P.  570.  5  East,  272.  And  the  grand  assize,  though  both  parties  desire  iL 
if  the  count  state  that  the  lands  descended  to  1  B.  &  P.  192.  As  to  summoning  and  swear- 
four  women,  as  nieces  and  co-heirs  of  J.  S.,  ing  the  four  knights*  see  3  Moore,  249.  1 
it  must  also  shew  how  they  were  nieces.  3  Taunt.  &  Brod.  17.  They  may  be  sammoned 
B.  &  P.  453.  1  N.  R.  66.  Proof  of  posses-  from  the  grand  jury  when  present  at  the  as- 
sion  of  land  and  pernancy  of  the  rents,  is  pri-  sizes.  lb.  As  to  the  tender  of  the  demymark, 
ma  facie  evidence  of  a  seisin  in  fee  of  the  and  what  tiie  demandant  must  prove  previous 
pernor.  But  proof  of  forty  years'  subsequent  to  the  tenant  being  put  upon  proof  of  his  titio, 
possession  by  a  daughter,  while  a  son  and  heir  see  Holt  C..N.  P.  057 ;  nnd  see  the  precedents 
lived  near  and  knew  the  fact,  is  much  stronger  and  notes,  3  Chitty  on  PI.  4th  cd.  1355  to  1390. 
evidence  that  the  first  possessor  had  only  a  See  also  ante,  p.  167.  note, 
particular  estate.   5  Taunt.  326.    1  Marsh.  66. 
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statute  32  Henry  YIII.  c.  2.  seisin  in  a  writ  of  right  shall  be  within  sixty 
years.  So  that  the  possession  of  lands  in  fee-simple  uninterruptedly,  for 
threescore  years,  is  at  present  a  sufficient  title  against  all  the  world  ;  and 
cannot  be  impeached  by  any  dormant  claim  whatsoever  (17). 

X^aye  now  gone  through  the  several  species  of  injury  by  ouster  and 
dispossession  of  fhe^reenold,  with  the  remedies  applicable  to  each.  In 
considering  which  t  Save  been  unavoidably  led  to  touch  upon  such  obso- 
lete and  abstruse  learMIkg,  as  it  lies  intennixed  with,  and  alone  can  explain 
the  reason  of,  those  parts  of  the  law  which  are  now  more  generally  in  use. 
For,  without  contemplating  the  whole  fabric  together,  it  is  impossible  to 
form  any  clear  idea  of  the  meaning  and  connexion  of  those  disjointed  parts 
which  still  form  a  considerable  branch  of  the  modem  law ;  such  as  the 
doctrine  of  entries  and  remitter,  the  levying  of  fines,  and  the  suffering  of 
common  recoveries.  Neither  indeed  is  any  considerable  part  of  that,  whiclx 
I  have  selected  in  this  chapter  from  among  the  venerable  monu- 
ments of  our  ancestors,  so  •absolutely  antiquated  as  to  be  out  of  [*197] 
fwce^  though  the  whole  is  certainly  out  of  use  :  there  being  but  a 
very  few  instances  for  more  than  a  century  past  of  prosecuting  any  real 
action  for  land  by  writ  of  entry,  (issise,formedon,  writ  o^  right,  or  otherwise. 
The  forms  are  indeed  preserved  in  the  practice  of  common  recoveries ;  but 
they  are  forms  and  nothing  else  ;  for  which  the  very  clerks  that  pass  them 
are  seldom  capable  to  assign  the  reason.  But  the  title  of  lands  is  now 
usually  tried  in  actions  of  ejectment  or  tresp<iss ;  of  which  in  the  following 
chapters. 


CHAPTER  XI. 
OF  DISPOSITION,  OR  OUSTER,  OF  CHATTELS  REAL. 

Having  in  the  preceding  chapter  considered  with  some  attention  the 
several  species  of  injury  by  dispossession  or  ouster  of  the  freehold,  together 
with  the  regular  and  well-connected  scheme  of  remedies  by  actions  real, ^^ 
which  are  given  to  the  subject  by  the  common  law,  either  to  recover  the 
possession  only,  or  else  to  recover  at  once  the  possession,  and  also  to  esta- 
blish the  right  of  property  ;  the  method  which  I  there  marked  out  leads 
me  next  to  consider  injuries  by  ouster  of  chattels  real ;  that  is,  by  amoving 
the  possession  of  the  tenant  from  an  estate  by  statute-merchant,  statute- 
staple,  recognizance  in  the  nature  of  it,  or  tlegit ;  or  from  an  estate  for 
years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recog- 
nizance, or  elegit  (1),  is  only  liable  to  happen  by  a  species  of  disseisin,  or 

(17)  This  is  far  from  being  universally  true ;  land  for  sixty  years,  yet  if  his  entry  is  not 
for  an  unintemipt«d  possession  for  sixty  years  tolled  he  may  enter  and  bring  any  action  of 
will  not  create  a  title  where  the  claimant  or  his  own  possession  ;  and  if  his  entry  be  con- 
demandant  had  no  right  to  enter  within  that  geable,  and  he  enter,  he  may  have  an  action 
time ;  as  where  an  estate  in  tail,  for  life,  or  of  his  own  possession."  4  Co.  11.  b.  See 
for  years,  continues   above  sixty  years,  still  notes  ante,  178.  139 

the  reversioner  may  enter  and  recover  the  es-  (1)  There  are  no  such  estates  in  New- York, 

tate ;  the  possession  must  be  adverse,  and  lord  As  to  the  law  of  New-York  on  ejectment,  see 

Cbke  says,  "  it  has  been   resolved,  that  al-  ni^te  17,  p.  207. 
though  a  man  has  been  out  of  possession  of 

(39)  See  Hov.  n.  (39)  at  the  end  of  the  Vol.  B.  Ill 
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turning  out  of  the  legal  proprietor,  before  bis  estate  is  determined  by  rais* 
ing  the  sum  for  which  it  is  given  him  in  pledge.  And  for  such  ouster, 
though  the  estate  be  merely  a  chattel  interest,  the  owner  shall  have  the 
same  remedy  as  for  an  injury  to  a  freehold  ;  viz,  by  assise  of  novel  dis- 
seisin {a).^  But  this  depends  upon  the  several  statutes,  which 
[•199]  •create  these  respective  interests  {b),  and  which  expressly  provide 
and  allow  this  remedy  in  case  of  dispossession.  Upon  which 
account  it  is  that  sir  Edward  Coke  observes  (c),  that  these  tenants  are  said 
to  hold  their  estates  ut  liherum  tenementum,  until  their  debts  are  paid :  be- 
cause by  the  statutes  they  shall  have  an  assise,  as  tenants  of  the  freehold 
shall  have  ;  and  in  that  respect  they  have  the  similitude  of  a  freehold  (J). 
II.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  years ;  this 
happens  only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the 
tenant  from  the  occupation  of  the  land  during  the  continuance  of  his  term. 
For  this  injury  the  law  has  provided  him  with  two  remediesa,  ccording  to 
the  circumstances  and  situation  of  the  wrongdoer :  the  writ  of  ejectione 
Jirmae  ;  which  lies  against  any  one,  the  lessor,  reversioner,  remainder-man, 
or  any  stranger,  who  is  himself  the  wrongdoer  and  has  committed  the  in- 
jury complained  of:  and  the  writ  of  quare  ejecit  infra  terminum ;^^vrhich 
lies  not  against  the  wrongdoer  or  ejector  himself,  but  his  feoffee  or  other 
person  claiming  under  him.  These  are  mixed  actions,  somewhat  between 
real  and  personal ;  for  therein  are  two  things  recovered,  as  well  restitution 
of  the  term  of  years,  as  damages  for  the  ouster  or  wrong. 

1.  A  writ  then  o(  ejectione  flrmaef  or  action  of  trespass  in  ejectment  (2), 
tieth  where  lands  or  tenements  are  let  for  a  term  of  years  ;  and  afterwards 
the  lessor,  reversioner,  remainder-man,  or  any  stranger,  doth  eject  or  oust 
the  lessee  of  his  term  (e).  In  this  case  he  shall  have  his  writ  of  ejection 
to  call  the  defendant  to  answer  for  entering  on  the  lands  so  demised  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejecting  him  {f).  And  by 
this  writ  the  plaintiff  shall  recover  back  his  term,  or  the  remainder  of  it, 

with  damages. 
[•200]        •Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  be- 
come the  conunon^^method  of  tryingthe  title  to  lands  or  tenements. 
It  may  not  therefore  be  improper  to  delineate,  with  some  degree  of  minute- 

(a)  F.  N.  B.  178.  (e)  1  Inst.  43. 

(b)  Stat.  Westm.  3.    13  Edw.  I.  c.  18.    Stat,  dt        {d)  See  book  II.  ch.  10. 
mercatoribus,  27  Ed.  III.  c.  9.    Stat.  S3  Hen.  VIll.        (e)  F.  N.  B.  220. 

c.  6,  ^  9.  (/)  Sea  Appendix,  No.  II.  H. 

(2)  See  in  general,  Adams  on  Ejectment ;  grant,  not  capable  of  being  delivered  in  exe- 
Tida  Prac.  8  ed.  518,  &c. ;  Ranington  on  cution,  as  an  advowson,  common  in  gross, 
Ejfictm.  by  Ballatine ;  Com.  Dig.  Ejectment ;  Cro.  Jac.  J46 ;  a  piscary,  ib.  Cro.  Car.  492. 
1  Chitty  on  PI.  4th  ed.  172.  8  Mod.  277.  1  Brownl.  142.  contra  per  As- 
ia general  ejectment  will  lie  to  recover  pos-  harst,  J.  1  T.  R.  361.  And  where  the  owner 
session  of  any  thins  whereon  an  entry  can  be  of  the  fee,  by  indenture,  granted  to  A.  free  li- 
made,  and  whereof  the  sheriff  can  delirer  berty  to  dig  for  tin,  and  all  other  metals, 
possession.  But  an  ejectment  cannot  be  main-  throughout  certain  lands  therein  described, 
tained  for  a  close,  11  Rep.  55.  Godb.  53 ;  a  and  the  use  of  all  water,  watercourses,  and  to 
manor,  without  describing  the  quantity  of  land  make  adits,  &c.  reserving  to  himself  liberty 
therein,  Latch.  61.  Lut.  Rep.  301.  Hetl.  to  drive  any  new  adit,  and  to  carry  any  new 
146;  a  messuage  and  tenement^  1  East,  441.  watercourse  over  the  premises  granted,  haben* 
Stra.  834 ;  but  after  verdict  (even  pending  a  dum  for  twenty^one  years,  with  right  of  re- 
rule  to  arrest  the  ludgment  on  this  ground)  entry  for  breach  of  covenants ;  this  deed,  it 
the  court  will  give  leave  to  enter  the  verdict  was  held,  did  not  amount  to  a  lease,  but  con- 
accoitiing  to  the  judge's  notes  for  the  mes-  tained  a  mere  licence  to  dig,  &c.  and  the 
suage  only,  8  East,  357 ;  nor  a  messuage  itr  grantee  could  not  maintain  ejectment  for 
tenement^  3  Wils.  23 ;  nor  a  messuage  situate  mines  lying  within  the  limits  of  the  set,  but 
In  the  parishes  of  A.  and  B.  or  ant  of  them,  7  not  connected  with  the  workings  of  the  gran- 
Mod.  457 ;  nor  for  things  that  lie  merely  in  tee.    2  B.  6c  A.  724. 

(40)BeeHoT.iL(40)attlieendorVoI.B.  m.        (41)  n>.  (41)  B.  lU.       (49)  Ib.  (48)  B.  m. 
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11688,  its  history,  the  manner  of  its  process,  and  the  principles  whereon  it  is 
grounded. 

We  have  before  seen  (g),  that  the  writ  of  covenant,  for  breach  of  the 
contract  contained  in  the  lease  for  years,  was  anciently  the  only  specific 
remedy  for  recorering  against  the  lessor  a  term  from  which  he  had  ejected 
his  lessee,  together  with  damages  for  the  ouster.  But  if  the  lessee  was 
ejected  by  a  stranger,  claiming  under  a  title  superior  {h)  to  that  of  the  less- 
or, or  by  a  grantee  of  the  reversion  (who  might  at  any  time  by  a  common 
recovery  have  destroyed  the  term)  (t),  though  the  lessee  might  still  main- 
tain an  action  of  covenant  against  the  lessor,  for  non-performance  of  his 
contract  or  lease,  yet  he  could  not  by  any  means  recover  the  term  itself. 
If  the  ouster  was  committed  by  a  mere  stranger,  without  any  title  to  the 
land,  the  lessor  might  indeed  by  a  real  action  recover  possession  of  the  free- 
hold, but  the  lessee  had  no  other  remedy  against  the  ejector  but  m  dama- 
ges, by  a  writ  of  ejectione  firmae^  for  the  trespass  committed  in  ejecting  him 
from  his  farm  {k).  But  afterwards,  when  the  courts  of  equity  began  to 
oblige  the  ejector  to  make  a  specific  restitution  of  the  land  to  the  party  im- 
mediately injured,  the  courts  of  law  also  adopted  the  same  method  of  doing 
complete  justice ;  and,  in  the  prosecution  of  a  writ  of  ejectment,  introduced 
a  species  of  remedy  not  warranted  by  the  original  writ  nor  prayed 
by  the  declaration  (which  are  ^calculated  for  damages  merely,  [*201] 
and  are  silent  as  to  any  restitution),  viz.  a  judgment  to  recover 
the  term,  and  a  writ  of  possession  thereupon  (7).  This  method  seems  to 
have  been  settled  as  early  as  the  reign  of  Edward  IV.  (m) ;  though  it  hath 
been  said  (n)  to  have  first  begun  under  Henry  VII.  because  it  probably 
was  then  first  applied  to  its  present  principal  use,  that  of  trying  the  title  to 
the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this  end  is  effected, 
we  must  recollect  that  the  remedy  by  ejectment  is  in  its  original  an  action 
brought  by  one  who  hath  a  lease  for  years,  to  repair  the  injury  done  him 
by  dispossession.  In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  first  necessary  that  the  claimant  do  take  posses- 
sion of  the  lands,  to  empower  him  to  constitute  a  lessee  for  years,  that  may 
be  capable  of  receiving  this  injury  of  dispossession.  For  it  would  be  an 
ofience,  called  in  our  law  maintenance  (of  which  in  the  next  book),  to  con- 
vey a  title  to  another,  when  the  grantor  is  not  in  possession  of  the  land  ; 
and  indeed  it  was  doubted  at  first,  whether  this  occasional  possession,  ta- 
ken merely  for  the  purpose  of  conveying  the  title,  excused  the  lessor  from 
the  legal  guilt  of  maintenance  (o).  When  therefore  a  person,  who  hath 
right  of  entry  into  lands,  determines  to  acquire  that  possession,  which  is 
wrongfully  withheld  by  the  present  tenant,  he  makes  (as  by  law  he  may) 
a  formal  entry  on  the  premises ;  and  being  so  in  the  possession  of  the  soil, 
he  there,  upon  the  land,  seals  and  delivers  a  lease  for  years  to  some  third 

S)  See  page  157.  covenant ;  et  H  par  lessee  ou  grantee  de  reversion 

.  )  F.  N.  B.  145.  briefe  de  covenant  versus  son  lessor,  et  couatera 

(f)  See  book  II.  ch.  9.  especial  county  ^c.     (Fitz.  abr.  t.  eject,  firm.  2.) 

(k)  P.  6.  Rie.  II.    Ejectime  firmae  n^est  que  un  See  Bract.  1. 4,  tr.  1,  c.  36. 

oettM  ie  trespa$s  en  son  naturct  et  le  plaintiff  ne  (I)  See  Append.  No.  II.  ^  4.  propefin. 

reeovera  ton  terpte  que  est  a  venir.,  nient  plus  que  (m)  7  Edu.  IV.  0.     Per  Fairfax ;  si  home  port 

em  trespass  home  recovera   damages  pur  trespass  ejections  firmae^  le  plaintiff  recovera  son  terme  qm 

meatfaitf  met  afeser ;  mes  il  convient  a  suer  par  est  arerCf  si  biencome  in  quare  ejecit  infra  fenni- 

aetion  de  oovenani  al  comen  lavf  a  recoverer  son  num ;  et,  si  nul  soit  arrere,  donques  tout  in  damages, 

Urmt :  quod  iota  atria  concessit.    Et  per  Belknap,  (Bro.  Abr.  t.  quare  ejecit  infra  <<nntfwm,  0.) 

ia  cemtn  le^  ett.  Ion  h<me  est  ousts  de  son  terme  par  (n)  F.  N.  B.  230. 

eHrangerf  U  oeera  ejectione  firmae  versus  cesty  que  \o)  1  Ch.  Rep.  Append.  39. 
lev  ousts ;  ettQ  soit  ouste  par  torn  lessor t  briefs  de 

VOL.  II.  23 
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person  or  lessee :  and,  liaTing  thus  given  him  entry,  leaves  him  in  posseft- 
sion  of  the  premises.  This  lessee  is  to  stay  upon  the  land,  tiU  the  prior  te- 
nant, or  he  who  had  the  previous  possession,  enters  thereon  afresh  and 

ousts  him ;  or  till  some  other  person  (either  by  accident  or  by  agree- 
[*202]  ment  before-hand)  comes  ipon  the  land,  and  turns  him  *out  or 

ejects  him.  For  this  injury  the  lessee  is  entitled  to  his  action  of 
ejectment  against  the  tenant,  or  this  casual  ejector,  whichever  it  was  that 
ousted  him,  to  recover  back  his  term  and  damages.  But  where  this  ac- 
tion is  brought  against  such  a  casual  ejector  as  is  before  mentioned,  and 
not  against  the  very  tenant  in  possession,  the  court  will  not  suffer  the  te- 
nant to  lose  his  possession  without  any  opportunity  to  defend  it.  Where- 
fore it  is  a  standing  rule,  that  no  plaintiff  shall  proceed  in  ejectment  to  re- 
cover lands  against  a  casual  ejector,  without  notice  given  to  the  tenant  in 
possession  (if  any  there  be),  and  making  him  a  defendant  if  he  pleases. 
And,  in  order  to  maintain  the  action,  the  plaintiff  must,  in  case  of  any  de- 
fence, make  out  four  points  before  the  court ;  viz.  title,  lease,  entry,  and  oust' 
er.  First,  he  must  shew  a  good  title  in  his  lessor,  which  brings  the  matter 
of  right  entirely  before  the  court;  then,  that  the  lessor,  being  seized  or  pos- 
sessed by  virtue  of  such  title,  did  make  him  the  lease  for  the  present  term  ; 
thirdly,  that  he,  the  lessee  or  plaintiff,  did  enter  or  take  possession  in  conse- 
quence of  such  lease  ;  and  then,  lastly,  that  the  defendant  ousted  or  ejected 
him.  Whereupon  he  shall  have  judgment  to  recover  his  term  and  dama- 
ges ;  and  shall,  in  consequence,  have  a  vorit  of  possession,  which  the  sheriflf 
is  to  execute  by  delivering  him  the  undisturbed  and  peaceable  possession 
of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejectment,  in  which, 
the  title  of  the  lessor  comes  collaterally  and  incidentally  before  the  court, 
in  order  to  shew  the  injury  done  to  the  lessee  by  this  ouster.  This  method 
must  be  still  continued  in  due  form  and  strictness,  save  only  as  to  the  notice  - 
to  the  tenant,  whenever  the  possession  is  vacant,  or  there  is  no  actual  oc- 
cupant of  the  premises  ;  and  also  in  some  other  cases  (3).  But,  as  much 
trouble  and  formality  were  found  to  attend  the  actual  making  of  the  leasee 
entry,  and  ouster,  a  new  and  more  easy  method  of  trying  titles  by  writ  of 
ejectment,  where  there  is  any  actual  tenant  or  occupier  of  the  premises  in 
dispute,  was  invented  somewhat  more  than  a  century  ago,  by  the  lord  chief 
justice  Rolle  ( p),  who  then  sat  in  the  court  of  upper  bench ;  so 
[*203]  called  jluring  the  exile  of  king  Charles  the  •Second.  This  new 
method  entirely  depends  upon  a  string  of  legal  fictions  ;  no  actual 
lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actual  ouster  by  the  de- 
fendant ;  but  all  are  merely  ideal,  for  the  sole  purpose  of  trpng  the  title  (4), 

(p)  Styl.  Pract.  Reg.  108.  (edit.  1657.) 

(3)  When  the  remedy  by  ejectment  is  pur-  cases,  provided  for  by  the  4  Geo.  II.  c.  28,  11 

sued  in  an  inferior  court,  the  fictions  of  the  Geo.  11.  c.  19,  and  57  Geo.  III.  c.  52. 

modern  system  are  not  applicable,  for  inferior  (4)  An  actual  entry  is  necessary  to  avoid  a 

courts  havo  not  the  power  of  framing  rules  for  fine  levied  with  proclamations,  according  to 

confessing  lease,  entry,  and  ouster,  nor  the  the  statute  4  Hen.  VII.  c.  24.  see  book  2.  p. 

means,  if  such  rules  were  entered  into,  of  en-  352 ;  and  the  demise  laid  in  the  ejectment 

forcing  obedience  to  them.     1  Keb.  G90.  795.  must  be  subset^uent  to  the  entry  ;  but  that  is 

Gilb.  Eject.  38.    Adams  on  Eject.  173.     If  the  only  case  in  which  an  actual  entry  is  re- 

the  rule  requiring  service  of  notice  upon  the  quired,  2  Stra.  1086.     Doug.  468.     1  T.  R. 

tenant  in  possession  cannot  be  observed,  on  741.    4  Bro.  P.  C.  353.    3  Burr.  1895.    7  T. 

account  ot  his  having  quitted,  and  his  place  R.  433.      1  Prest  Conv.  207.     9  East,  17; 

of  residence  is  unknown,  2  Stra.  1064/    4  T.  unless  it  is  an  ejectment  brought  to  recover 

R.  464.  the  claimant  must  resort  to  the  ancient  on  a  vacant  possession,  and  not  by  a  landlord 

practice,  Ad.  Eject.  181.  except  in  particular  upon  a  right  of  re-entry  under  the  4  Geo.  II. 
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To  this  end,  in  the  proceedings  {q)  a  lease  for  a  term  of  years  is  stated  to 
have  been  made,  by  him  who  claims  title,  to  the  plaintiff  who  brings  the 
action,  as  by  John  Rogers  to  Richard  Smith,  which  plaintiff  ought  to  be 
some  real  person,  and  not  merely  an  ideal  fictitious  one  who  hath  no  exist- 
ence, as  is  frequently  though  unwarrantably  practised  (r)  (5) ;  it  is  also 
stated  that  Smith  the  lessee  entered ;  and  that  the  defendant  William 
Stiles,  who  is  called  the  casxial  ejector ^  ousted  him  ;  for  which  ouster  he 
brings  this  action.  As  soon  as  this  action  is  brought,  and  the  complaint 
fully  stated  in  the  declaration  (s\  Stiles,  the  casual  ejector,  or  defendant, 
sends  a  written  notice  to  the  tenant  in  possession  of  the  lands,  as  George 
Saunders,  informing  him  of  the  action  brought  by  Richard  Smith,  and 
transmitting  him  a  copy  of  the  declaration ;  withal  assuring  him  that  he, 
Stiles  the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence ;  and  therefore  advising  the  tenant  to  appear  in  court  and  defend 
his  own  title  :  otherwise  he,  the  casual  ejector,  will  suffer  judgment  to  be 
had  against  him  ;  and  thereby  the  actual  tenant  Saunders  will  inevitably 
be  turned  out  of  possession  (<).  On  receipt  of  this  friendly  caution,  if  the 
tenant  in  possession  does  not  within  a  limited  time  apply  to  the  coint  to 
be  admitted  a  defendant  in  the  stead  of  Stiles,  he  is  supposed  to  have  no 
tight  at  all ;  and,  upon  judgment  being  had  against  Stiles  the  casual  eject- 
or, Saunders  the  real  tenant  will  be  turned  out  of  possession  by  the 
sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is 
allowed  him  upon  this  condition ;  that  he  enter  into  a  rule  of  court  {u)  to 
confess,  at  the  trial  of  the  cause,  three  of  the  four  requisites  for  the  main- 
tenance of  the  plaintiff's  action ;  viz,  the  lease  of  Rogers  the 
lessor,  the  entry  of  Smith  •the  plaintiif,  and  his  ouster  by  Saunders  [•204] 
himself,  now  made  the  defendant  instead  of  Stiles  :  which  requi- 
sites being  wholly  fictitious,  should  the  defendant  put  the  plaintiff  to  prove 
them,  he  must  of  course  be  nonsuited  for  want  of  evidence  ;  but  by  such 
stipulated  confession  oi'lease,  entry j  and  ouster,  the  trial  will  now  stand  upon 
the  merits  of  the  title  only  (6).     This  done,  the  declaration  is  altered  by 

(q)  See  Append.  No.  11.  U,  2.  (0  Ihid. 

ir)  0  Mod.  309.  (u)  Ibid.  ^  9. 

($)  Append.  No.  II.  ^  3. 

e.  28 ;  in  which  case  the  lessor  or  his  attoniey  may  be  presumed  to  be  surrendered.  2  T.  R. 
must  actually  seal  a  lease  upon  the  premises  695.  1  T.  R.  758.  In  Doe  on  the  demise  of 
to  the  plaintiif,  who  must  be  ejected  by  a  real  Bowerman  ▼.  Syboum,  7  T.  'R.  2.  lord  Ken- 
person.  See  the  mode  of  proceedings  Adams  yon  declared,  that  in  all  cases  where  trustees 
on  Eject.  173.  ought  to  convey  to  the  beneficial  owner,  he 

(5)  The  practice  was  reprobated,  because  would  leave  it  to  the  jury  to  presume,  where 
it  was  considered  that  it  provided  no  respon-  such  a  presumption  might  reasonably  be  made, 
sibility  for  coats  in  case  the  defendant  sue-  that  they  had  conveyed  accordingly,  in  order  to 
ceeded.  But  this  objection  is  now  obviated,  prevent  a  just  title  from  being  defeated  by  a 
fay  its  being  always  part  of  the  consent  rule,  matter  of  form.  But  if  such  a  presumption  can^ 
ihat  in  such  case  the  lessor  of  the  plaintiff  not  be  made,  he  who  has  only  the  equitable 
will  pay  the  costs,  and  an  attachment  will  lie  estate,  cannot  recover  in  ejectment.  Jones 
against  him  for  disobedience  of  this,  as  of  y.  Jones,  7  T.  R.  46.  The  doctrine  respect- 
every  other  rule  of  court#  Adams  on  Eject,  ing  the  presumption  of  a  surrender  of  a  term, 
235.298.  though  assigned  to  attend    the  inheritance. 

(6)  It  has  been  determined,  that  no  eject-  still  prevails,  2  B.  &  A.  710.  782.  3  Bar.  6c 
ment  can  be  maintained  where  the  lessor  of  Cres.  616 ;  but  see  Mr.  Sugdcn's  able  essay 
the  plaintiff  has  not  a  legal  right  of  entry  ;  on  the  subject  of  presuming  the  surrender  of 
ao4  the  heir  at  law  was  barred  from  recover-  a  term.  A  person,  who  claims  under  an  eUgU 
ing  in  ejectment,  where  there  was  an  unsatis-  sued  out  against  the  landlord,  cannot  recover 
fired  term  raised  for  the  purpose  of  securing  an  in  ejectment  against  the  tenant,  whose  lease 
annuity,  though  the  heir  claimed  the  estate  was  granted  prior  to  the  plaintiff's  judgment 
subject  to  that  charge.    But  a  satisfied  term  8  T.  R.  2. 
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inserting  the  name  of  George  Satinders  instead  of  William  Stiles,  and  the 
cause  goes  down  to  trial  under  the  name  of  Smith  (the  plaintiff),  on  the 
demise  of  Rogers  (the  lessor),  against  Saunders,  the  new  defendant.  And 
therein  the  lessor  of  the  plaintiff  is*  hound  to  make  out  a  clear  title,  other- 
wise his  fictitious  lessee  cannot  obtain  judgment  to  have  possession  of  the 
land  for  the  term  supposed  to  be  granted  (7).  But,  if  the  lessor  makes 
out  his  title  in  a  satisfactory  manner,  then  judgment  and  a  writ  of  posses- 
sion shall  go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial  has 
proved  the  right  of  John  Rogers,  Ms  supposed  lessor.  Yet,  to  prevent 
fraudulent  recoveries  of  the  possession,  by  collusion  with  the  tenant  of  the 
land,  all  tenants  are  obliged  by  statute  11  Geo,  II.  c.  19,  on  pain  of  for- 
feiting three  years'  rent,  to  give  notice  to  their  landlords,  when  served  with 
any  declaration  in  ejectment  (8) :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  action,  in  case  the  tenant  himself  ap- 
pears to  it ;  or,  if  he  makes  default,  though  judgment  must  be  then  signed 
against  the  casual  ejector,  yet  execution  shall  be  stayed,  in  case  the  land- 
lord applies  to  be  made  a  defendant,  and  enters  into  the  common  rule  (9)  ; 
a  right,  which  indeed  the  landlord  had,  long  before  the  provision  of  this 
statute  (v) ;  in  like  manner  as  (previous  to  the  statute  of  Westm.  2.  c.  3.) 
if  in  a  real  action  the  tenant  of  the  freehold  made  defaiilt,  the  remainder- 
man or  reversioner  had  aright  to  come  in  and  defend  the  possession ;  lest, 
if  judgment  were  had  against  the  tenant,  the  estate  of  those  behind  should 
be  turned  to  a  naked  right  (to)  (10).  But,  if  the  new  defendants,  whether 
landlord  or  tenant,  or  both,  after  entering  into  the  common  rule,  fail  to  ap- 
pear at  the  trial,  and  to  confess  lease,  entry,  and  ouster,  the  plaintiff,  Smith, 
must  indeed  be  there  nonsuited,  for  want  of  proving  those  requisites  ;  but 
judgment  will  in  the  end  be  entered  against  the  casual  ejector  Stiles-;  for 
the  condition  on  which  Saunders,  or  his  landlord,  was  admitted  a  defen- 
dant is  broken,  and  therefore  the  plaintiff  is  put  again  in  the 
:[*205]  *same  situation  as  if  he  never  had  appeared-  at  all ;  the  conse- 
quence  of  which  (we  have  seen)  would  have  been,  that  judgment 
would  have  been  entered  for  the  plaintiff,  and  the  sheriff,  by  virtue  of  a 
writ  for  that  purpose,  would  have  turned  out  Saunders,  and  delivered  pos- 
session to  Smith.  The  same  process  therefore  as  would  have  been  had, 
provided  no  conditional  rule  had  been  ever  made,  must  now  be  pursued  as 
soon  as  the  condition  is  broken  (11). 

(V)  Styl.  Pract.  Reg.  108.  111.  SdS.    7  Mod.  70.        (w)  Bracton,  ;.  5.  c.  10,  4  14. 
•Salk.  357.    Burr.1301. 

(7)  Before  the  following  rules,  it  was  ne-  to  prosecute  his  suit  against  the  said  defend- 

•cessary  for  lessor  of  plaintiff  to  prove  on  the  ant,  then  no  costs  shall  be  allowed  for  not  ^r- 

trial  the  defendant's  possession  of  the  premi'  ther  prosecating  the  same,  but  the  said  de- 

ses  in  question,  although  the  defendant  had  fendant  shall  pay  costs  to  the  plaintiff,  in  that 

entered  into  the  general  consent  rule,  to  con-  case  to  be  taxed.    In  the  following  year,  the 

fess  lease,  entry,  and  ouster.    7  T.  R.  327.    1  same  rule  was  adopted  by  the  court  of  com- 

B.  &  P.  573.    But  by  rule  K.  B.,  M.  T.  1820,  mon  pleas.    See  2  Brod.  &  Bing.  470. 

it  was  ordered  that  in  every  action  of  eject*  (H)  1  R.  S.  748,  27. 

ment,  the  defendant  shall  specify  in  the  con-  (0)  2  R.  S.  342,  f  17.      See   also  id.  339, 

sent  rule,  for  what  premises  he  intends  to  de-  %  1 ,  &c. 

fend,  and  shall  consent  in  such  rule  to  confess  (10)  A  devisee,  although  he  has  never  been 

upon  the  trial,  that  the  defendant  (if  he  de-  in  possession,  has  been  permitted  to  defend  as 

fends  as  tenant,  or  in  case  he  defends  as  land-  a  landlord  under  this  statute.    1 1  Geo.  II.  c. 

lord,  that  his  tenant)  was  at  the  time  of  the  19.    4  T.  R.  122. 

service  of  the  declaration,  in  the  possession  (II)  Where  an  ejectment  is  defended mere- 

of  such  premises  ;  and  that  if  upon  the  trial  ly  to  continue  the  possession  of  the  premises, 

the  defendant  shall  not  confess  such  posses-  and  no  defence  is  made  at  the  trial,  the  prac> 

lion,  as  well    as  lease,   entxy,  and   ouster,  tice  is  for  the  crier  of  the  court,  first,  to  call 

whereby  the  plaintiff  shall  not  be  able  further  the  defendant  to  confess  lease,  entry,  and  oas* 
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The  damages  recovered  in  these  actions,  though  formerly  their  qnly  in- 
tent, are  now  usually  (since  the  title  has  been  considered  as  the  principal 
question)  very  small  and  inadequate  ;^  amounting  commonly  to  one  shil- 
ling, or  some  other  trivial  sum.  In  order  therefore  to  complete  the  reme- 
dy, when  the  possession  has  been  long  detained  from  him  that  had  the 
right  to  it,  an  action  of  trespass  also  lies,  after  a  recovery  in  ejectment,  to 
recover  the  mesne  profits  which  the  tenant  in  possession  has  wrongfully 
received  (12).  Which  action  may  be  brought  in  the  name  of  either  the 
nominal  plaintiff  in  the  ejectment,  or  his  lessor,  against  the  tenant  in  pos- 
session :  whether  he  be  made  party  to  the  ejectment,  or  suffers  judgment 
to  go  by  default  (x).  In  this  case  the  judgment  in  ejectment  is  conclusive 
evidence  against  the  defendant,  for  all  profits  which  have  accrued  since  the 
date  of  the  demise  stated  in  the  former  declaration  ofjthe  plaintiff;  but  if 
the  plaintiff  sues  for  any  antecedent  profits,  the  defendant  may  make  a 
new  defence  (13),  (14). 

(x)  4  Buxr.  668. 

ter,  and  then  the  plaintiff,  as  in  other  cases  of  nonsuited  for  default  of  the  defendant's  ap- 
nonsuits,  to  come  forth  or  he  will  lose  his  writ  pearance,  or  of  confession  of  lease,  entry, 
of  lun  priua.  Though  in  this  case  the  judg-  and  ouster ;  but  the  production  of  the  consent 
ment  is  given  against  the  casual  ejector,  yet  rule  and  undertaking  of  the  defendant,  shall 
the  costs  are  taxed  as  in  other  cases,  and  if  in  all  such  cases  be  sufficient  evidence  of 
the  real  defendant  refuses  to  pay  them,  the  le^se,  entrv,  and  ouster ;  and  the  judge  before 
court  will  grant  an  attachment  against  him.  whom  such  cause  shall  come  on  to  be  tried 
Salk.  259.  In  like  manner,  if  there  be  a  ver-  shall,  whether  the  defendant  shall  appear  upon 
diet  for  the  defendant,  or  the  nominal  plaintiff  such  trial  or  not,  permit  the  plaintiff  on  the 
be  nonsuited  without  the  default  of  the  de-  trial,  after  proof  of  his  right  to  recover  pos- 
fendant,  the  defendant  must  tax  his  costs  and  session  of  the  whole  or  of  any  part  of  the 
sue  out  a  writ  of  execution  against  the  nomi-  premises  mentioned  in  the  declaration,  to  go 
nal  plaintiff;  and  if,  upon  serving  the  lessor  mto  evidence  of  the  mense  profits  thereof, 
of  Vie  plaintiff  with  his  writ  and  a  copy  of  which  shall  or  might  have  accrued  from  the 
the  rale  to  confess  lease,  entry,  and  ouster,  day  of  the  expiration  or  determination  of  the 
the  lessor  of  the  plaintiff  does  not  pay  the  tenant's  interest  in  the  same,  down  to  the  time 
costs,  the  court  will  grant  an  attachment  of  the  verdict  given  in  the  cause,  or  to  some 
against  him.  2  Cromp.  Pract.  214.  In  eject-  preceding  day,  to  bo  specially  mentioned 
ment  the  unsuccessful  party  may  re-ti]y  the  therein ;  and  the  jury  on  the  trial  finding  for 
same  question  as  often  as  he  pleases  without  the  plaintiff,  shall  in  such  case  give  their  ver- 
the  leave  of  the  court  ;t  for  by  making  a  diet  upon  the  whole  matter,  both  as  to  the  re- 
fresh demise  to  another  nominal  character,  it  covery  of  the.whole  or  any  part  of  the  premi- 
becomes  the  actiort  of  a  new  plaintiff  upon  ses,  and  also  as  to  the  amount  of  the  dama- 
another  right,  and  the  courts  of  law  cannot  ges  to  be  paid  for  such  mesne  profits.  The 
any  farther  prevent  this  repetition  of  the  ac-  said  act  not  to  bar  landlord  from  bringing 
.  tion,  than  by  ordering  the  proceedings  in  one  trespass  for  the  mesne  profits  to  accrue  from 
ejectment  to  be  stayed  till  the  costs  of  a  for-  the  verdict  or  the  day  so  specified  therein 
mer  ejectment,  though  brought  in  another  down  to  the  day  of  the  delivery  of  possession 
eoart,  be  discharged.  2  Bla.  Rep.  1158.  Barnes,  of  the  premises  recovered  in  the  ejectment." 
133.  But  a  court  of  equity,  in  some  instances  (13)  Contra  now  in  New- York,  by  2  R.  S. 
where  there  has  been  several  trials  in  eject-  311,  ^  48. 

ment  for  the  same  premises,  though  the  title  (14)  The  defendant  may  plead  the  statute 
was  entirely  legal,  has  granted  a  perpetual  in-  of  limitations,  and  by  that  means  protect  him- 
junction.  1  P.  W.  672.  self  from  the  payment  of  all  mesne  profits, 
(12)  But  with  reference  to  mesne  profits  except  those  which  have  accrued  within  the 
accrued  up  to  the  day  of  the  verdict,  and  in  last  six  years.  Bull.  N.  P.  88.:t 
cases  where  the  tenancy  existed  under  lease  The  common  remedy  by  ejectment  is  gene- 
or  agreement,  resort  to  this  separate  action  is  rally  treated  as  a  mixed  action,  the  party  in- 
superseded' by  sect.  2  of  stat.  1  Geo.  IV.  c.  87,  terested  thereby  recovering  his  ettatet  and 
which  enacts,  **  Wherever  thereafter  it  shall  damages  for  the  ouster ;  but  as  those  damages 
appear  on  the  trial  of  any  ejectment,  at  the  are  nominal,  and  the  claimant  must,  in  order 
salt  of  9^  landlord  against  a  tenant,  that  such  to  recover  the  intermediate  profits,  resort  to  an 
tenant  or  his  attorney  hath  been  served  with  action  of  trespass,  such  action  of  ejectment  is 
due  notice  of  trial,  the  plaintiff  shall  not  be  in  substance  merely  for  the  recovery  of  the 

t  See  p.  194,  note  15,  ante,  contra.  improvements  :  the  plaintiff  recovers  nothing 

t  In  New-York  the  statute  expressly  limits  for  the  use  of  the  improvements.     (2  R.  S. 

the   recovery  to  six  years'  rent  and  profits,  311,  ^  49,  &c.) 

and  the  defendant  may  set  off  the  value  of  his 


162  •PRIVATE  WRONGS. 

Such  is  the  modem  way  of  obliquely  bringing  in  question  the  title  to 
lands  and  tenements,  in  order  to  try  it  in  this  collateral  manner ;  a  method 
which  is  now  universally  adopted  in  almost  every  case.  It  is  founded  on 
the  same  principle  as  the  ancient  writs  of  assise,  being  calculated  to  try 
the  mere  possessory  title  to  an  estate  ;  and  hath  succeeded  to  those  real 
actions,  as  being  infinitely  more  convenient  for  attaining  the  end  of  justice ; 
because  the  form  of  the  proceeding  being  entirely  fictitious,  it  is  wholly  in 
the  power  of  the  court  to  direct  the  application  of  that  fiction,  so  as  to  pre- 
vent fraud  and  chicane,  and  eviscerate  the  very  truth  of  the  title.  The 
writ  of  ejectment  and  its  nominal  parties  (as  was  resolved  by  all 
[*206]   the  *judges)  (y)  are  **  judicially  to  be  considered  as  the  fictitious 

(y)  Mich.  32  Geo.  11.    4  Bair.  668. 

estate.  But  in  one  instance,  in  favour  of  land-  tute  (1  Geo.  IV.  c.  87.)  5  B.  &  A.  770.  But 
lords,  a  remedy  by  ejectment  is  ^iven  nearly  an  agreement  m  writingf  for  apartments  for 
resembling  the  ancient  mixed  action ;  for  it  is  three  months  certain,  comes  within  the  mean- 
enacted  by  1  Geo.  IV.  c.  87.  that  upon  refusal  ing  of  the  words  of  the  act,  where  the  party 
by  a  late  tenant  to  deliver  up  possession  upon  holds  for  any  term,  or  number  of  years  certain, 
the  expiration  of  his  tenancy  by  lease  or  tnit'  or  from  year  to  year.  5  6.  &  A.  766.  1  Dow. 
ten  agreement,  and  after  lawful  demand  in  &  Ry.  433.  A  tenant  being  in  possession,  un- 
writing,  the  landlord,  on  bringing  an  ejectment,  der  an  agreement  that  the  landlord  should 
may  address  a  notice  at  the  foot  of  the  declara-  grant  a  lease  for  eight  years,  and  that  the  te- 
tion  to  the  tenant  requiring  him  to  appear  in  nant  should  pay  40s.  for  every  day  he  held 
court  on  the  first  day  of  the  next  term ;  or  if  in  over,  continued  to  hold  the  whole  time,  though 
Wales,  or  the  counties  palatine  of  Chester,  the  lease  was  never  granted ;  and  upon  his 
Lancaster,  or  Durham,  on  the  first  day  of  the  holding  over,  notice  to  quit  and  demand  of 
assizes,  or  appearance  day,  there  to  be  made  possession,  with  notice  of  ejectment,  was  le- 
defendant,  and  to  find  bail ;  or  in  case  of  his  gularly  served.  It  was  held  that  the  tenant 
non-appearance,  upon  production  of  the  lease,  was  not  to  be  treated  as  a  tenant  from  year  to 
agreement,  &c.  and  tne  proper  affidavits  by  year,  and  that  the  demand  of  possession  was 
the  landlord,  &c.  the  court  may  grant  a  rule,  sufficient  notice  within  the  statute,  so  as  to 
calling  on  Uie  tenant  to  shew  cause  whv  he  entitle  the  plaintiff  to  the  benefit  of  the  tinder- 
should  not,  upon  being  admitted  defendant,  taking,  and  security  requiied  by  that  statute, 
beside  entering  into  the  common  rule,  under-  2  Dow.  and  Rjrl.  565. 

take,  in  case  a  verdict  should  pass  against  him.  The  rule  nisi,  calling  on  a  tenant  to  enter 
to  give  the  plaintiff  a  judgment,  to  he  entered  into  a  recognizance  under  this  statute,  need 
up  against  the  real  defendant  of  the  term  next  not  specify  all  the  particulars  thereby  required, 
preceding  the  trial ;  and  also,  why  he  should  as  the  court  may  mould  the  rule  accoraing  to 
not  enter  into  a  recognizance  by  himself  and  its  requisites,  ujpon  shewing  cause.  5  B.  & 
two  sufficient  sureties  in  a  reasonable  sum  (to  A.  766.  1  Dowl.  &  Ry.  433.  The  time  within 
be  named),  conditioned  to  pay  the  costs  and  which  the  undertaking  and  security  required 
damages  which  shall  be  recovered  by  the  plain-  by  the  statute  shall  be  nven,  is  to  be  fixed  by 
tiff  in  the  action.  Upon  the  rule  being  made  the  court  at  the  time  the  rule  is  granted.  2 
absolute,  if  the  tenant  do  not  oonform,  judg-  DowL  &  Ry.  6B8.  After  a  rule  granted  in  a 
ment  to  be  for  the  plaintiff.  The  act  further  cause,  entitled  Doe,  &c.  v.  Roe,  to  which  the 
provides,  that  whether  the  defendant  appear  or  tenant  in  possession  appeared,  judgment  was 
not  at  the  trial,  the  plaintiff  may  go  into  proof,  entered  up,  and  execution  taken  out  against 
and  the  jury  give  aamages  for  mense  profits  the  tenant  by  nam«,  and  it  was  held  not  to  be 
down  to  the  verdict  or  a  day  specified  therein,  irregular.  3  Dow.  &  Ryl.  230. 
See  1  Dow.  dc  Ryl.  433.  But  when  the  re-  The  court,  on  making  a  rule  absolute,  nn- 
ouired  undertaking  is  given,  it  is  provided,  der  this  act  (no  cause  being  shewn),  for  the 
that  if  it  appear  to  the  judge  that  the  finding  tenant's  undertaking  to  give  the  plaintiff  indg- 
of  the  jury  was  contrary  to  the  evidence,  he  ment,  to  be  entered  up  against  the  real  de- 
may  order  a  stay  of  execution  till  the  fifth  day  fendant,  and  to  enter  into  a  recognizance  in  a 
of  the  next  term;  and  he  is  bound  to  make  reasonable  <vm,  conditioned  to  pay  the  costa 
this  order  if  the  defendant  desire  it,  upon  his  and  damages  which  should  be  recovered  by 
undertaking  to  give  security  not  to  commit  the  plaintiff  in  the  action ;  ordered  the  tenaot 
any  kind  of  waste,  or  sell  the  crops,  &c.  And  to  appear  in  the  next  succeeding  term,  to  find 
if  the  result  of  the  trial  under  this  act  be  such  bail  as  was  specified  in  the  former  rule  ; 
against  the  landlord,  the  tenant  shall  have  and  on  no  cause  being  shewn  to  that  order, 
judgment  with  double  costs.  they  directed  the  rule  for  entering  up  judg- 
IhestatutelGeo.  IV.  c.  87.  does  not  extend  ment  for  the  plaintiff  to  be  made  absolute, 
to  the  case  of  a  lessee,  holding  over  after  notice  The  court  can  only  eive  a  reasonable  sum  for 
to  quit,0iven  by  himself,  where  his  tenancy  has  the  cosU  of  the  action,  and  not  for  the  mesne 
not  expired  by  the  efflux  of  time.  1  Dow.  dc  profits,  the  amount  of  which  must  be  ascertain- 
Ry.  540.  And  where  a  tenant  holds  from  year  ed  by  tlie  prothonotary.  6  Moore,  54.  See 
to  year,  without  a  lease  or  agreement  in  uri-  further,  as  to  the  proceedings  on  this  statute 
ting,  it  is  not  within  the  first  section  of  the  sta-  Tidd,  8  ed.  541,  dec.  ' 
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form  of  an  action,  really  brought  by  the  lessor  of  the  plaintiff  against  the 
tenant  in  possession  :  invented,  under  the  control  and  power  of  the  court, 
for  the  advancement  of  justice  in  many  respects ;  and  to  force  the  par- 
ties to  go  to  trial  on  the  merits,  without  being  entangled  in  the  nicety  of 
pleadings  on  either  side." 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates  ;  for  on  those  things,  whereon  an  entry  cannot  in  fact  be  made,  no 
entry  shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  eject- 
ment will  not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal 
hereditament  {a) :  except  for  tithes  in  the  hands  of  lay  appropriators,  by 
the  express  purview  of  statute  32  Hen.  VIII.  c.  7.  which  doctrine  hath 
since  been  extended  by  analogy  to  tithes  in  the  hands  of  the  clergy  {a)  : 
.nor  will  it  lie  in  such  cases,  where  the  entry  of  him  that  hath  right  is  taken 
away  by  descent,  discontinuance,  twenty  years'  dispossession,  or  other- 
wise. 

This  action  of  ejectment  is  however  rendered  a  very  easy  and  expedi- 
tious remedy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  JI. 
c.  28.  which  enacts,  that  every  landlord,  who  hath  by  his  lease  a  right  of 
re-entry  in  case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due,  and 
no  sufficient  distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on 
his  tenant,  or  fix  the  same  upon  some  notorious  part  of  the  premises,  which 
shall  be  valid,  without  any  formal  re-entry  or  previous  demand  of  rent. 
And  a  recovery  in  such  ejectment  shall  be  final  and  conclusive,  both  in 
law  and  equity,  unless  the  rent  and  all  costs  be  paid  or  tendered  within  six 
calendar  months  afterwards  (15),  (16). 

2.  The  writ  of  quare  ejecit  infra  fenmnwiTi^^lieth,  by  the  ancient 
law,  where  the  wrongdoer  or  ejector  is  not  himself  in  ^possession    [*207] 
of  the  lands,  but  another  who  claims  under  him.     As  where  a 
man  leaseth  lands  to  another  for  years,  and,  after,  the  lessor  or  reversioner 
entereth,  and  maketh  a  feoffment  in  fee,  or  for  life,  of  the  same  lands  to  a 
stranger  :  now  the  lessee  cannot  bring  a  writ  of  ejectione  jirmae  or  eject- 

(*)  Brownl.  120.    Cro.  Car.  493.    Stra.  54.  (a)  Cro.  Car.  301.    2  Lord  Raym.  789. 


(15)  2  R.  S.  505,  6  30,  &c.  In  «uch  case,  after  fourteen  days*  notice,  the 

(16)  Where  there  is  a  iufiicient  distress  up-  justices  may  put  the  landlord  in  possession; 
on  the  premises,  the  landlord  cannot  maintain  and  the  57  Geo.  HI.  c.  52.  extends  the  regula- 
an  ejectment,  upon  his  right  of  re-entiy,  for  tion  to  such  tenants  as  ore  half  a  year  in  arrear. 
non-payment  of  rent,  under  this  statute  :  nor  As  to  the  proceeding  of  the  justices  under 
can  ne  maintain  an  action  of  ejectment  for  a  these  acts,  and  how  far  the  record  of  such  pro- 
forfeiture  at  common  law,  unless  he  has  de-  ceedines  will  be  conclusive  in  their  behalf, 
manded  the  rent  on  the  last  of  the  specified  see  3  Bar.  &  Cres.  649. 

days  for  ^c  payment  thereof,  just  before  sun-        Difficulties  having  frequently  arisen,  and 

act    As  where  the  proviso  in  a  lease  is,  "  that  considerable  expenses  having  been  incurred 

if  the  rent  shall  be  behind,  and  unpaid  by  the  by  reason  of  the  refusal  of  persons,  who  had 

space  of  thirty,  or  any  other  number  of  days  been  permitted  to  occupy,  or  who  had  intruded 

after  the  days  of  payment,  it  shall  be  lawful  themselves  into  varish  houses,  to  deliver  up 

for  the  lessor  to  re-enter."    A  demand  must  possession  of  such  houses,  by  stat.  59  Geo.  III. 

be  made  of  the  precise  rent  in  arrear,  on  the  c.  12.  s.  24.  two  justices  are  empowered  in 

thirtieth  or  other  last  day,  a  convenient  time  such  cases  to  cause  possession  to  be  delivered 

just  before  and  until  sunset  upon  the  land,  or  to  churchwardens  and  overseers.    The  mode 

■t  the  dwelling-house,  or  the  most  notorious  of  proceeding  is  prescribed  by  this  statute, 

place.     I  Saund.  287.  n.  16.    7  T.  R.  117.  The  visitors  and  feoflfees  of  a  free  grammar 

The  11  Geo.  II.  c.  19.  s.  16.  rives  the  land-  school,  who  have  dismissed  the  school-master 

lord  a  summary  remedy  by  application  to  two  for  misconduct,  cannot  maintain  ejectment  for 

justices  of  the  peace,  where  a  tenant  at  rack-  the  school -house  till  they  have  determined  the 

rent,  or  at  full  three-fourths  of  the  yearly  ralue,  master's  interest  therein,  upon  summons  in 

being  in  arrear  a  year's  rent,  deserts  the  pre-  the  ordinary  manner,  when  he  might  be  heard 

mises   and  leaves  the  same  unculiivalea  or  to  answer  the  charges  forming  the  ground  of 

onoccapied,  and  no  sufficient  distress  thereon,  dismissal.    1  Bing.  357.    8  T.  R.  109. 

(43)  See  Hov.  n.  (43)  at  the  end  of  the  Vol.  B.  III. 
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ment  against  the  feoffee  ;  because  he  did  not  eject  him,  but  the  reyersion- 
er ;  neither  can  he  have  any  such  action  to  recover  his  term  against  the 
reversioner,  who  did  oust  him  ;  because  he  is  not  now  in  possession.  And 
upon  that  account  this  writ  was  devised,  upon  the  equity  of  the  statute 
Westm.'  2.  c.  24.  as  in  a  case  where  no  adequate  remedy  was  already  pro- 
vided (5).  And  the  action  is  brought  against  the  feoffee  for  deforcing,  or 
keeping  out,  the  original  lessee,  daring  the  continuance  of  his  term ;  and 
herein,  as  in  the  ejectment,  the  plaintiff  shall  recover  so  much  of  the  term 
as  remains  ;  and  abo  shall  have  actual  damages  for  that  portion  of  it, 
whereof  he  has  been  unjustly  deprived.  But  since  the  introduction  of  fic- 
titious ousters,  whereby  the  title  may  be  tried  against  any  tenant  in  pos- 
session (by  what  means  soever  he  acquired  it),  and  the  subsequent  reco- 
very of  damages  by  action  of  trespass  for  mesne  profits,  this  action  is  fallen 
into  disuse  (17). 

(b)  F.  N.  B.  198. 

(17)  In  New-York  the    Revised  Statutes  can  only  plead  the  general  issue  or  demur, 

have  essentially  altered  the  action  of  eject-  The  verdict  specifies  minutely  which  of  the 

ment ;  all  the  old  fictions  are  abolished.    The  plaintiffs  is  entitled  to  recover,  and  against 

plaintiff  is  the  person  actually  claiming  title,  which  of  the  defendants  ;  also,  whether  he  is 

and  the  defendant  must  be  an  actual  occupant  to  recover  the  whole  or  an  undivided  share, 

of  the  lands,  or,  if  there  be  no  occupant,  he  the  fee,  or  a  smaller  specified  estate, 
must  be  a  per^n  claiming  title.    The  action  is        This  action  may  be  brought  as  well  where 

commenced  by  serving  a  copv  of  the  declara-  a  writ  of  right  or  dower  before  lay,  as  in 

tion  on  the  defendant,  and  also  a  notice  sub-  the  cases  formerly  allowed  for  the  action  of 

joined  in  writing,  stating  that  the  declaration  ejectment :  but  cannot  be  brought  by  a  roort- 

will  be  filed  on  some  specified  day  in  the  same  gagee,  or  his  assigns  or  representatives, 
term,  if  it  be  term  time,  or  else  in  the  next        As  to  the  conclusiveness  of  the  judgment,  see 

term ;  and  that  a  rule  will  then  be  entered  re-  ante,  note  15.  p.  194. 

quiring  him  to  appear  and  plead  in  20  days,        Instead  of  the  action  for  mense  profits,  the 

or  judgment  will  be  entered  against  him  and  plaintiff,  in  one  year  after  judgment,  enters  on 

he  be  deprived  of  the  premises.    The  decla-  the  record  a  suggestion  of  his  claim,  which  is 

ration  must  be  served  on  the  defendant  person-  in  the  same  form  as  the  declaration  for  use 

ally,  or  on  some  person  of  suitable  age  at  his  and  occupation  ;  but  is  served  in  the  same 

residence  :  but  it  it  be  not  served  personally,  way  as  tne  declaration  in  ejectment.     The 

the  rule  to  plead  cannot  be  entered  without  rule  to  plead  and  other  proceedings  are  then 

the  special  order  of  the  court.  as  in  ordinary  personal  actions.     But  the  cle- 

The  declaration  states  that  the  plaintiff  was  fendant  cannot  controvert  the  matters  that 

Sossessed  of  the  premises  on  some  specified  might  have  been  controverted  in  the  ejectment 

ay  after  his  title  accrued,  and  that  the  de-  suit :  he  may,  however,  show  in  mitigation  of 

fendant,  on  some  subsequent  specified  day,  damages  a  subsequent  recovery  by  himself  or 

entered  and  withholds  them  unlawfully  from  another  of  the  same  premises,  or  ofa  part  there- 

theplaintiff  to  his  damage  any  nominal  sum.  of:  he  may  also  show  the  actual  time  at  which 

The  premises  must  be  described  with  such  he  entered.  If  the  action  be  for  dower,  corn- 
certainty  that  possession  of  them  can  be  de-  missioners  are  appointed  to  make  admeasure- 
livered.  The  plaintiff  must  also  state  whe-  ment  of  dower.  (2  R.  S.  303-312.) 
ther  he  claims  the  whole  or  an  undivided  share.  By  the  2  R.  S.  312,  &c.,  a  person  being 
and  what  that  share  is ;  whether  he  claims  in  three  years  in  possession  of  lands  or  tene- 
fee,  for  his  own  life  or  the  life  of  another,  or  ments,  and  claiming  the  fee,  may  compel  any 
for  a  term  of  years ;  and  must  specify  puch  claimsnt  to  come  into  the  Supreme  Court  and 
lives  and  the  duration  of  the  term.  If  the  ac-  controvert  the  plaintiff^s  title,  or  be  forever 
tion  be  to  recover  dower,  the  widow  states  barred.  But  if  the  claimant  be  under  any  of 
that  she  was  possessed  of  an  undivided  third  the  usual  disabilities,  the  plaintiff  cannot  pro- 
part  of  the  premises  as  her  reasonable  dower  ceed  in  this  way.  See  ante,  p.  178,  note  (f). 
as  widow  of  her  husband,  naming  him.  Summary  proceedings  are  also  allowed  (2 

In  any  case  (except  of  dower)  there  maybe  R.  S.  512,  dec.)  against  a  tenant  who  holds 

several  counts,  and  several  parties  may  be  over  after  the  expiration  of  his  term,  or  after 

named  as  plaintiffs,  jointly  in  one  count  and  taking  the  benefit  of  any  insolvent  act,  or  act 

separately  in  others.  for  the  relief  of  his  person  from  imprison- 

The  consent  rule,  and  the  confession  of  ment,  or  after  a  sale    under  an   execution 

lease,  entry,  and  ouster,  being  thus  made  un-  against  him,  and  the  title  under  such  sale  be- 

necessary,  are  abolished.  coming  perfected,  or  after  default  in  payment 

The  defendant  may  by  rule  of  court  or  or-  of  rent,  while  in  this  last  case  no  goods  are 

der  of  a  judge,  compel  the  attorney  for  the  on  the  premises  sufficient  to  satisfy  the  rent 

plaintiff  to  produce  his  authority  to  sue  :  the  by  distress :  or  if  the  tenant  leaves  the  premi- 

proceedings  then  are  as  in  ordinary  actions  ses  unoccupied  and  uncultivated,  and  there 

until  the  verdict,  except  that  the  defendant  are  not  sufficient  goods  to  satisfy  such  distress. 
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pHAPTER  XII. 
•OF    TRESPASS  (1). 

In  the  two  preceding  chapters  we  have  considered  such  injuries  to  real 
property,  as  consisted  in  an  ouster,  or  amotion  of  the  possession.  Those 
which  remain  to  be  discussed  are  such  as  may  be  offered  to  a  man's  real 
property  without  any  amotion  from  it. 

The  second  species  therefore  of  real  injuries,  or  wrongs  that  affect  a 
man's  lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass, 
in  its  largest  and  most  extensive,  sense,  signifies  any  transgression  or  of- 
fence against  the  law  of  nature,  of  society,  or  of  the  country  in  which  we 
live ;  whether  it  relates  to  a  man's  person,  or  his  property.  Therefore 
beating  another  is  a  trespass  ;  for  which  (as  we  have  formerly  seen)  an 
action  of  trespass  vi  et  armis  in  assault  and  battery  will  lie ;  taking  or  de- 
taining a  man's  goods  are  respectively  trespasses  ;  for  which  an  action  of 
trespass  vi  et  artniSf  or  on  the  case  in  trover  and  conversion,  is  given  by  the 
law :  80  also  non-performance  of  promises  or  undertakings  is  a  trespass, 
upon  which  an  action  of  trespass,  on  the  case  in  assumpsit  is  grounded  : 
and,  in  general,  any  misfeasance  or  act  of  one  man  whereby  another  is 
injuriously  treated  or  damnified,  is  a  transgression  or  trespass  in  its  largest 
sense  ;  for  which  we  have  already  seen  {a)  that  whenever  the  act  itseLf  is 
directly  and  immediately  injurious  to  the  person  or  property  of 
another,  *and  therefore  necessarily  accompanied  with  some  force,  [*209] 
an  action  of  trespass  vi  et  armis  wiU  lie  ;  but,  if  the  injury  is  only 
consequential,  a  special  action  of  trespass  on  the  case  may  be  brought  (2). 

(a)  Sea  page  1S3. 

t  — — —  — 

(1)  See  in  general,  Com.  Dig.  Trespass;  thrower,  or  whether  the  act  of  the  second 
Bac.  Ab.  Trespass;  Yin.  Ab.  Trespass;  1  thrower  was  involuntary,  (which  seems  to  have 
Chitty  on  PI.  149  to  172.  been  the  opinion  of  the  jury),  or  wilful  and 

(2)  See  these  distinctions  fhllv  considered,  mischievous,   and  if  so,  whether   the    first 

1  Chitty  on  PI.  115  to  122,  and  149  to  172.  thrower  alone  ought  not  to  have  been  answer- 

Tbe  distinctions  between  actions  of  trespass  able  for  the  consequences.    For  if  A.  throws 

n  et  armi*  for  an  immediate  injury,  and  actions  a  stone  at  B.,  which,  afler  it  lies  (]uietly  at  his 

of  trespass  upon  the  case  for  a  consequential  foot,  B.  takes  up  and  throws  a^in  at  C.,  it  is 

damage,  are  frequently  veiy  subtle :  see  the  presumed  that  C.  has  his  acuon  against  B. 

subject  much  considered  m  2  BI.  Rep.  892.t  only ;  but  if  it  is  thrown   at  B.,  and  B.,  by 

In  a  case  where  an  action  of  trespass  vi  et  ot'  warding  it  oflf  from  himself,  gives  it  a  different 

mis  wa|  broncht   against  the  defendant  for  direction,  in  consequence  of  which  it  strikes 

throwing  a  lighted  snuib  in  a  public  market,  C,  in  that  case,  it  is  wholly  the  act  of  A.,  and 

which  fell  upon  a  stall,  the  owner  of  which,  to  B.  must  be  considered  merely  as  an  inani- 

defend  himself  and  his  goods,  took  it  up  and  mate  object,  which  may  chance  to  divert  its 

threw  it  to  another  part  of  the  market,  where  course.    In  the  case  of  Leame  ▼.  Bray,  3  East, 

it  St  ruck  the  plaintiff  and  put  out  his  eye  ;  the  598,  it  was  decided,  that  if  one  man  drives  a 

question  was  much  discussed,  whether  the  carriage,  being  on  the  wrong  side  of  the  road, 

person  injured  ought^o  have  brought  an  action  against    another   carriage,    though    uninten- 

of  trespass  vi  et  amuSt  or  an  action  upon  the  tionally,  the  action  ought  to  be  trespass  vi  et 

case ;  and  one  of  the  four  judges  strenuously  armia,  and  the  court  declare  generally,  that  if 

contended  that  it  ought  to  have  been  an  action  the  injurious  act  be  the  immediate  result  of 

apon  Uie  case.    But  I  should  conceive,  that  the  forc«  originally  applied  by  the  defendant, 

the    question  was  more    properly  this,  viz.  and  the  plaintiff  be  injured  by  it,  it  is  the  sub- 

whether  an  action  of  trespass  vi  et  armis  lay  ject  of  an  action  of  trespass  vt   et  armia  by  all 

against    the    original   or   the    intermediate  the  cases  both  ancient  and  modern. 

t  In  New- York,  by  2  R.  S.  553,  f  16,  case  may  bo  brought  wherever  trespass  could,  except 
for  wrrongs  to  real  estate. 
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But  in  the  limited  and  confined  sense  in  which  we  are  at  present  to 
consider  it,  it  signifies  no  more  than  an  entry  on  another  man's  ground 
without  a  lawful  authofity,  and  doing  some  damage,  however  inconsider- 
able, to  his  real  property.  For  the  right  of  meum  and  tuumy  or  property  in 
lands,  being  otice  established,  it  follows  as  a  necessary  consequence,  that 
this  right  must  be  exclusive ;  that  is,  that  the  owner  may  retain  to  him- 
self the  sole  use  and  occupation  of  his  soil :  every  entry  therefore  thereon 
without  the  owner's  leisive,  and  especially  if  contrary  to  his  express  order, 
is  a  trespass  or  transgression.  The  Roman  laws  seem  to  have  made  a 
direct  prohibition  necessary,  in  order  to  constitute  this  injury ;  "  qui  alicnum 
fundum  ingreditur^  potest  a  dofnino,  si  is  praeviderit,  prohiberi  ne  ingredia- 
tur  (by  But  the  law  of  England,  justly  considering  that  much  inconve- 
nience may  happen  to  the  owner,  before  he  has  an  opportunity  to  forbid 
the  entry,  has  canied  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  very  particu- 
lar cases),  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of 
trespass  will  lie  ;  but  determines  the  quantum  of  that  satisfaction,  by  con- 
sidering how  far  the  offence  was  wilful  or  inadvertent,  and  by  estimating 
the  value  of  the  actual  damage  sustained  (3). 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass 
by  breaking  his  close  :  the,  words  of  the  writ  of  trespass  commanding  the 
defendant  to  shew  cause  quar'e  clausum  querentis  fregit.  For  every  man's 
land  is  in  the  eye  of  the  law  enclosed  and  set  apart  from  his  neighbour's  : 
and  that  either  by  a  visible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedge  ;  or  by  an  ideal  invisible  boundary, 
[*210]  ^existing  only  in  the  contemplation  of  law,  as  when  one  man's 
land  adjoins  to  another's  in  the  same  field  (4).  And  every  such 
entry  or  breach  of  a  man's  close  carries  necessarily  along  with  it  some 
damage  or  other ;  for,  if  no  other  special  loss  can  be  assigned,  yet  still 
the  words  of  the  writ  itself  specify  one  general  damage,  viz.  the  treading 
down  and  bruising  his  herbage  (c)  (5). 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil, 
and  actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  tres- 
pass ;  or,  at  least,  it  is  requisite  that  the  party  have  a  lease  and  possession 
of  the  vesture  and  herbage  of  the  land  (d)  (6).     Thus  if  a  meadow  be 

(6)  Inat.  S.  1.  19.  {d)  Dyer,  385.  2  RoU.  Abr.  M9. 

(c)  F.  N.  B.  87, 88. 

(3)  Trespass  for  breaking  a  close  is  sustain-  (6)  As  to  the  possession  and  title  essential, 
able  without  previous  notice ;  but  it  is  most  see  Chitty  on  PI.  159  to  166.  An  exclusive 
prudent  to  serve  a  notice,  and  proceed  tot  a  interest  in  the  crop,  without  an  interest  in  the 
subsequent  trespass,  upon  whicli  the  judge  on  soil,  is  sufficient  to  sustain  an  action  mi  tres- 
the  trial  will  usually  certify  that  tho  trespass  pass.  3  Burr.  1826.  Bro.  Abr.  ^Tres.  273. 
was  wilful,  which  will  entitle  plaintiff  to  full  Bull.  N.  P.  85.  But  possession,"  actual  or 
costs,  though  the  damages  be  under  40«.  8  &  constructive,  must  be  proved.  1  East,  244.  4 
9  W.  III.  c.  11.  8.  4.  3  Wils.  326.  6  T.  R.  Taunt.  547.  6  East,  602.  Trespass  will  not 
11.    7  T.  R.  449.    3  East,  405.  f  lie  for  entering  a  pew  or  seat,  because  the 

(4)  Doctor  dc  Stud.  30.  7  East,  207.  2  plaintiff  has  not  the  exclutive  possession,  the 
Stra.  1004.    1  Burr.  133.  possession  of  the  church  being  in  the  parson. 

(5)  In  an  action  of  trespass  for  entering  the  1  T.  R.  430.  If  trees  are  excepted  in  the  lease, 
grounds  of  another  person,  and  sporting  over  the  land  whereon  they  grow  is  necessarily  ex- 
them,  the  jury  may  take  into  consideration,  in  ce|)ted  also,  consequently  the  landlord  may 
determining  their  verdict,  not  only  the  actual  maintain  trespass  for  hre<Aing  his  close,  if  the 
damage  sustained  by  the  plaintiff,  but  circum-  tenant  cut  down  ine  trees.  Selw.  N.  P.  1287. 
stances  of  aggravation  and  insult  on  the  part  Where  two  fields  are  separated  by  a  hedge 
of  the  defendant.  Merest  v.  Harvey,  I  Marsh,  and  ditch,  the  hed^e  prima  facie  belongs  to  the 
139.    5  Taunt.  442.  owner  of  the  field  in  which  the  ditch  is  not.  If 

+  See  in  New-York,  2  R.  S.  614,  §  12. 
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divided  annually  among  the  parishioners  by  lot,  then  after  each  person's 
several  portion  is  allotted,  they  may  be  respectively  capable  of  maintain- 
ing shi  action  for  the  breach  of  their  several  closes  (e) :  for  they  have  an 
exclusive  interest  and  freehold  therein  for  the  time.  But  before  entry  and 
actual  possession,  one  cannot  maintain  an  action  of  trespass,  though  he 
hath  the  freehold  in  law  (/).  And  therefore  an  heir  before  entry  cannot 
have  this  action  against  an  abator;  though  a  disseisee  might  have  it 
against  the  disseisor,  for  the  injury  done  by  the  disseisin  itself,  at  which 
time  the  plaintiff  was  seised  of  the  land  :  but  he  cannot  have  it  for  any 
act  done  after  the  disseisin,  until  he  hath  gained  possession  by  re-entry, 
and  then  he  may  Well  maintain  it  for  the  intermediate  damage  done  ;  for 
after  his  re-entry  the  law,  by  a  kind  of  jus  postliminiif  supposes  the  freehold 
to  have  all  along  continued  in  him  ( g).  Neither,  by  the  common  law,  in 
case  of  an  intrusion  or  deforcement,  could  the  party  kept  out  of  possession 
sue  the  wrongdoer  by  a  mode  of  redress,  which  was  calculated  merely  for 
injuries  committed  against  the  land  while  in  the  possession  of  the  owner. 
But  now  by  the  statute  6  Anne,  c.  18.  if  a  guardian  or  trustee  for  any  in- 
fant, a  husband  seised  ^'ure  uxoris,  or  a  person  having  any  estate 
or  interest  determinable  upon  a  life  or  lives,  shall,  after  the  *deter-  [*21 1] 
mination  of  their  respective  interests,  hold  over  and  continue  in 
possession  of  the  lands  er  tenements,  without  <he  consent  of  the  person 
entitled  thereto,  they  are  adjudged  to  be  trespassers  (7) ;  and  any  rever- 
sioner or  remainder-man,  expectant  on  any  life-estate,  may  once  in  every 
year,  by  motion  to  the  court  of  chancery,  procure  the  cestuy  que  vie  to 
be  produced  by  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of  his 
refusal  or' wilful  neglect  (8).  And  by  the  statutes  of  4  Geo.  II.  c  28. 
and  1 1  Geo.  II.  c.  19.  in  case,ga^er  the  determination  of  any  term  of  life, 
lives,  or  years,  any  person  shall  wilfully  hold  over  the  same,  the  lessor  or 
reversioner  is  entitled  to  recover  by  action  of  debt,  either  at  the  rate  of 
double  the  annual  value  of  the  premises,  in  case  he  himself  hath  demand- 
ed and  given  notice  in  yrriting  to  the  tenant  to  deliver  the  possession  ;  or 
else  double  the  usual  rent,  in  case  the  notice  of  quitting  proceeds  from  the 
tenant  himself,  having  power  to  detei^nine  his  lease,  and  afterwards  neg- 
lects to  carry  that  notice  into  due  execution  (9),  (10). 

A  man  is  anawerable  for  not  only  his  own  trespass,  but  that  of  his  cattle 
also  ;  for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of  another, 
(and  much  more  if  he  permits,  or  <kives  them  on),  and  they  there  tread 
down  his  neighbour's  herbage,  and  spoil  his  com  or  his  trees,  this  is  a  tres- 
pass for  which  the  owner  must  answer  in  damages,  and  the  law  gives  the 
party  injured  a  double  remedy  in  this  case  ;  by  permitting  him  to  distrain 
the  cattle  thus  damagerfeasant,  or  doing  damage,  till  the  owner  shall  make 

(c)  Cn>.  Eliz.  491.  (g)  11  Rap.  5. 

(/)  9  RoIL  Abr.  553. 


there  is  a  ditch  od  each  side,  the  ownershiif  of  tutes  it  has  been  detennhied,  that  it  is  not  ne> 

the  hedge  must  be  proved  by  acts  of  owner-  oessary  that  the  notice  from  the  tenant  shoald 

shin.    lb.  1286.     A  person  may  cut  his  ditch  be  in  writing;  but  notice  from  the  landlord  to 

to  the  edge  of  his  own  land,  but  if  he  goes  be-  the  tenant  must.    Burr.  1603.    Bla.  Rep.  533. 

▼ond,  he  is  a  trespasser  on  his  neighbour's  And  the  4  Geo.  II.  extends  to  cases  where  the 

Und,  though  he  may  cut  as  wide  as  he  pleases  tenant  holds  over  fraudulently  and  perversely 

on  his  own  land.    3  Taunt.  138.  only,  not  where  he  continues  his  possession 

(7)  1  R.  8.  740,  750.  under  a  bona  fide  claim  of  right.    5  Esp.  203. 

<8)  2  R.  S.  343,  §  1,  dec.  See  also  lb.  215.    The  action  for  double  rent 

<0)  1  R.  S.  745,  f  10,  dec.  may  be  maintained  after  recoveiy  in  ejectment. 

(10)  See  2  book,  p.  151.     Upon  these  sta-  9  East,  310. 
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him  satisfaction :  or  else  by  leaving  him  to  the  common  remedy  tn  foro 
contentiosOf  by  action.  And  the  action  that  lies  in  either  of  these  cases  of 
trespass  committed  upon  another's  land  either  by  a  man  himself  o^  his 
cattle,  is  the  action  of  trespass  vi  et  armis ;  whereby  a  man  is  called  upon 
to  answer, ^are  vi  et  armis  clausum  ipsiusA.apudB.fregit^  et  blada  ipsiusA» 
ad  valentiam  centum  solidorum ibidem  nuper  crescentia  cum  quibusdam  averiis 
depastus  fuit,  conculcavit,  et  consumpsit,  SfC.  (h) :  for  the  law  always  couples 

the  idea  of  force  with  that  of  intrusion  upon  the  property  of  an- 
[*212]    other.     And  herein,  if  any  unwarrantable  act  of  the  ^defendant 

or  his  beasts  in  coming  upon  the  land  be  proved,  it  is  an  act  of 
trespass  for  which  the  plaintiff  must  recover  some  damages ;  such  how- 
ever as  the  jury  shall  think  proper  to  assess. 

In  trespasses  of  a  permanent  nature,  where  the  injury,  is  continually  re« 
newed,  (as  by  spoiling  or  consuming  the  herbage  with  the  defendant's 
cattle),  the  declaration  may  allege  the  injury  to  have  been  committed  by 
continuation  from  one  given  day  to  another  (which  is  called  laying  the  ac- 
tion with  a  continuandojf  and  the  plaintiff  shall  not  be  compelled  to  bring 
separate  actions  for  every  day's  separate  offence  (t).  But  where  the  tres- 
pass is^  by  one  or  several  acts,  each  of  which  terminates  in  itself,  and  being 
once  done  cannot  be  done  again,  it  cannot  be  laid  with  a  continuando ;  yet 
if  there  be  repeated  acts  of  trespass  committed,  (as  cutting  down  a  certain 
number  of  trees),  they  may  be  laid  to'  be  done,  not  continually,  but  at  divers 
days  and  times  within  a  given  period  (k)  (11). 

In  some  cases  trespass  is  justifiable  ;  or  rather  entr/  on  another's  land 
or  house  shall  not  in  those  cases  be  accounted  trespass  :  as  if  a  man  comes 
thither  to  demand  or  pay  money,  there  payable ;  or  to  execute,  in  a  legal 
manner,  the  process  of  the  law.  Also  a  man  may  justify  entering  into  an 
inn  or  public-house,  without  the  leave  of  tne  owner  first  specially  asked  ; 
because  when  a  man  professes  the  keeping  such  inn  or  public-house,  he 
thereby  gives  a  general  licence  to  any  person  to  enter  his  doors.  So  a 
landlord  may  justify  entering  to  distrain  for  rent ;  a  commoner  to  attend  his 
cattle,  commoning  on  another's  land  ;  and  a  reversioner,  to  see  if  any  waste 
be  committed  on  the  estate ;  for  the  apparent  necessity  of  the  thing  (I). 
AI90  it  hath  been  said,  that  by  the  common  law  and  custom  of  England, 

the  poor  are  allowed  to  enter  and  glean  upon  another's  ground 
[*213]    after  the  harvest,  without  *being  guilty  of  trespass  (m) :  which 

humane  provision  seems  borrowed  from  the  mosaical  law  (n)  (12). 

(A)  Registr.9i.  '  (m)  Gilb.  £v.  353.    Tria]sj>erpaw.ch.  15,  pa^a 

(t)  2  Roll.  Abr.  545.  Lord  R&ym.  340.  438. 

(k)  Salk.  638, 630.  Lord  Raym.  823.  7  Mod.  153.  (»)  Levit.  c.  19,  ▼.  0,  &  c.  23,  ▼.  32.  Deut.  c.  94, 

(0  8  Rep.  146.  v.  10,  dec. 

(11)  The  latter  mode  prevails  in  modem  sitoas,  and  indigent  person,  entered  the  plain 
practice,  and  the  form  of  declaring  with  a  tiflTs  close  to  glean  ;  in  the  second,  the  defend- 
continuando  has  grown  obsolete.  Under  the  anf  s  plea  was  as  before,  with  the  addition 
statement  that  the  defendant,  on  a  day  named,  that  he  was  an  inhabitant  legally  settled  with- 
and  on  divers  other  days  and  times  between  in  the  parish :  to  the  plea  in  each  case  there 
that  day  and  the  commencement  of  the  suit,  was  a  general  demurrer.  Mr.  J.  Gould  deli- 
trespassed,  the  plaintiff  may  prove  any  nuro-  yered  a  learned  judgment  in  favour  of  glean- 
ber  of  trespasses  within  those  limits,  though  in^,  but  the  other  three  judges  were  clearly  of 
none  are  specified  except  those  on  the  earliest  opmion,  that  his  claim  had  no  foundation  in 
day  named.    1  Stark.  R.  351.  law ;  that  the  onlv  authority  to  support  it  ^as 

(12)  Two  actions  of  trespass  have  been  an  extrajudicial  dictum  of  lord  Hale ;  that  it 
brought  in  the  common  pleas  against  gleaners,  was  a  practice  incompatible  with  the  ezclu- 
with  an  intent  to  trv  the  general  question,  viz.  sive  enjoyment  of  property,  and  was  productive 
whether  such  a  right  existed ;  in  the  first,  the  of  vagrancy,  and  many  mischievous  conae- 
defisndant  pleaded  that  he  being  a  poor,  neces-  quences.    1  H.  61.  Rep.  51.  53.  n.  (a). 
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In  like  manner  the  common  law  warrants  the  hunting  of  ravenous  beasts 
of  prey,  as  badgers  and  foxes,  in  another  man's  land ;  because  the  destroy- 
ing such  creatures  is  said  to  be  profitable  to  the  public  (o)  (13).  But  in 
cases  where  a  man  misdemeans  himself,  or  makes  an  ill  use  of  the  authority 
with  which  the  law  intrusts  him,  he  shall  be  accounted  a  trespasser  ah  ini" 
tio  (p) :  as  if  one  comes  into  a  tavern  and  will  not  go  out  in  a  reasonable 
time,  but  tarries  there  all  night  contrary  to  the  inclinations  of  the  owner 
this  wrongful  act  shall  affect  and  have  relation  back  even  to  his  first  entry, 
and  make  the  whole  a  trespass  {q).  But  a  bare  nonfeasance,  as  not  pay- 
ing for  the  wine  he  calls  for,  will  not  make  him  a  trespasser  :  for  this  is  on- 
ly a  breach  of  contract,  for  which  the  tavemer  shall  have  an  action  of  debt 
or  assumpsit  against  him  (r).  So  if  a  landlord  distrained  for  rent,  and  wil- 
fully killed  the  distress,  this  by  the  common  law  made  him  a  trespasser  ab 
initio  {s) :  and  so  indeed  would  any  other  irregularity  have  done,  till  the 
statute  11  Geo.  II.  c.  19.  which  enacts,  that  no  subsequent  irregularity  of 
the  landlord  shall  make  his  first  entry  a  trespass  ;  but  the  party  injured 
shall  have  a  special  action  of  trespass  or  on  the  case,  for  the  real  specific 
injury  sustained,  unless  tender  of  amends  hath  been  made.  But  still,  if  a 
reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks  the  house,  or 
stays  there  all  night ;  or  if  the  commoner  who  comes  to  tend  his*  cattle, 
cuts  down  a  tree  ;  in  these  and  similar  cases,  the  law  judges  that  he  enter- 
ed for  this  unlawful  purpose,  and  therefore,  as  the  act  which  demonstrates 
such  his  purpose  is  a  trespass,  he  shall  be  esteemed  a  trespasser  ab  initio  {t). 
So  also  in  the  case  of  hunting  the  fox  or  the  badger,  a  man  cannot  justify 
breaking  the  soil,  and  digging  him  out  of  his  earth :  for  though 
*the  law  warrants  the  hunting  of  such  noxious  animals  for  the  [*214] 
public  good,  yet  it.  is  held  (u)  that  such  things  must  be  done  in  an 
ordinary  and  usual  manner ;  therefore,  as  there  is  an  ordinary  course  to 
kill  them,  viz,  by  hunting,  the  court  held  that  the  digging  for  them  was 
unlawful. 

A  man  may  also  justify  in  an  action  of  trespass,  on  account  of  the  free- 
hold and  light  of  entry  being  in  himself;  and  this  defence  brings  the  title 
of  the  estate  in  question.  This  is  therefore  one  of  the  ways  devised,  since 
the  disuse  of  real  actions,  to  try  the  property  of  estates  ;  though  it  is  not  so 
usual  as  that  by  ejectment,  because  that,  being  now  a  mixed  action,  fiot 
only  gives  damages  for  the  ejection,  but  also  possession  of  the  land ; 
whereas  in  trespass,  which  is  merely  a  personal  suit,  the  right  can  be  only 
ascertained,  but  no  possession  delivered  ;  nothing  being  recovered  but  da- 
mages for  the  wrong  committed. 
In  order  to  prevent  trifling  and  vexatious  actions  of  trespass,  as  well  as 

(o)  Cro.  Jac.  3S1.  (f)  Finch,  L.  47. 

(*)  Fmch,  I*.  47.    Cro.  Jac.  148.  (I)  8  Rep.  146. 

(f)  S  RoU.  Abr.  561.  (u)  Cro.  Jac.  321. 
(r)  8  Rep.  147. 

(13)  It  has  been  determined,  that  it  is  law-  the  consent  of  others.  There  may  be  such  a 
fol  to  follow  a  fox  with  horses  and  hounds  public  nuisance  by  a  noxious  animal  as  may 
over  another's  ground,  if  no  more  damage  be  justify  the  running  him  to  his  earth,  but  then 
done  than  is  necessary  for  the  destruction  of  you  cannot  justify  tho  digging  for  him  after- 
the  animal  by  such  a  pursuit.  1  T.  R.  338.  wards  ;  that  has  been  ascertained  and  settled 
Bat  in  the  Carl  of  £ssex  v.  Capel,  Hertford  to  be  law  :  but  even  if  an  animal  may  be  pur- 
assizes,  A.  D.  1809,  2  Chitty  Game  L.  1381,  sued  with  dogs,  it  does  not  follow  that  fifrv  or 
a  different  doctrine  was  laid  down  by  lord  £1-  sixty  people  nave  therefore  a  right  to  follow 
lenborough,  who  said,  "these  pleasures  are  the  dogs,  and  trespass  on  other  people's  lands.** 
to  be  taken  only  when  there  is  tne  consent  of  The  jury,  under  his  lordship's  direction,  found 
those  who  are  likely  to  be  injured  by  them,  a  verdict  for  the  plaintiff.  And  see  1  Stark, 
bat  they  must  be  necessarily  subservient  to  351. 
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other  personal  actions,  it  is  {inter  cdia)  enacted  by  statutes  43  Eliz.  c.  6. 
and  22  &  23  Car.  II.  c.  9.  ^  136.  that  where  the  jury,  who  try  an  action 
of  trespass,  give  less  damages  than  forty  shillings,  the  plaintifi*  shall  be  al- 
lowed no  more  costs  than  damages,  unless  the  judge  shall  certify  under 
his  hand  that  the  freehold  or  title  of  the  land  came  chiefly  in  question  (14). 
But  this  rule  now  admits  of  two  exceptions  more,  which  have  been  made 
by  subsequent  statutes.  One  is  by  statute  8  &  9  W.  III.  c.  11.  which 
enacts,  that  in  all  actions  of  trespass,  wherein  it  shall  appear  that  the  tres- 
pass was  wilful  and  malicious,  and  it  be  so  certified  by  the  judge,  the  plain- 
tifl*  shall  recover  full  costs  (15).  Ev.ery  trespass  is  wilful,  where  the  de- 
fendant has  notice,  and  is  especially  forewarned  not  to  come  on  the  land ; 
as  every  trespass  is  malicious,  though  the  damage  may  not  amount  to  forty 

shillings,  where  the  intent  of  the  defendant  plainly  appears  to 
[*215]    *be  to  harass  and  distress  the  plaintiff.     The  other  exception  is 

by  statute  4  <fe  5  W.  &  M.  c.  23.**which  gives  full  costs  against 
any  inferior  tradesman,  apprentice,  or  other  dissolute  person,  who  is  con- 
victed of  a  trespass  in  hawking,  hunting,  fishing,  or  fowling,  upon  another's 
land.  Upon  this  statute  it  has  been  adjudged,  that  if  a  person  be  an  infe- 
rior tradesman,  as  a  clothier  for  instance,  it  matters  not  what  qualification 
^%e  may  have  in  point  of  estate ;  but,  if  he  be  guilty  of  such  trespass,  he 
shall  be  liable  to  pay  full  costs  (w)  (16). 


CHAPTER  XIII. 
OF  NUISANCE  (1). 

A  THIRD  species  of  real  injuries  to  a  man's  lands  and  tenements,  is  by 
nuisance.  Nuisance,  nocumentum,  or  annoyance,  signifies  any  thing  that 
worketh  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two  kinds  : 
public  or  common  nuisances,  which  afiect  the  public,  and  are  annoyance  to 
all  the  king's  subjects :  for  which  reason  we  must  refer  them  to  the  class 
of  public  wrongs,  or  crimes  and  misdemeanors :  and  private  nuisances, 
which  are  the  objects  of  our  present  consideration,  and  may  be  defined, 
any  thing  done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  here- 
ditaments of  another  (a).  We  will  therefore,  first,  mark  out  the  several 
kinds  of  nuisances,  and  then  their  respective  remedies. 

I.  In  discussing  the  several  kinds  of  nuisances,  we  will  consider,  first, 

(w)  Lord  Raym.  149.  (a)  Finch,  L.  188. 

{H)  And  if  this  appears  upon  the  face  of  upon  lands,  or  for  taking  personal  property,  it 

the  pleadings,  it  is  considered  tantamount  to  the  action  is  brought  in   a  Common  Pleas 

the  judge's  certificate,  and  the  plaintiff  is  en-  Court,  the  plaintiff  recovers  costs  if  the  court 

titled  to  his  full  costs.    2  hev.  234.     1  East,  or  jury  certify  that   the  trespass  was  wilful 

350.     Selw.  N.  P.  1324.    6  T.  R.  281.    7  T.  ana  malicious,  or  the  jury  give  over  50  dol- 

R.  650.     See  also,  post  401.  n.  21.  lars  damages  :  in  actions  for  assault  and  bat- 

(15)  It  has  been  supposed  that  the  judge  tery  in  the  Common  Pleas,  the  plaintiff  re- 
must  certify  in  open  court  ader  the  trial,  other-  covers  full  costs  without  such  certificate.  (2 
wise  the  certificate  is  void,  2  Wils.  21 ;  but  R.  S.  614,  $11.) 

the  contrary  has  recently  been  decided.    2  B.  (1)   See  in  general.  Com.  Dig.  Action  on 

6i  C.  580.  621.  the  Case  for  a  Nuisance  ;  Bac.  Ab.  Nuisances ; 

(IG)  In  New-York,  in  actions  of  trespass  Yin.  Ab.  Nuisance;  Sclw.  N.  P.  Nuisance. 

(44)  See  Hov.  n.  (44)  at  the  end  of  the  Vol.  B.  m.  (45)  I  hkl.  (45)  R.  111. 
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such  nuisances  as  may  affect  a  man's  corporeal  hereditaments,  and  then 
those  that  may  damage  such  as  are  incorporeal. 

1  First,  as  to  corporeal  inheritances.  If  a  man  builds  a  house  so  close 
to  mine  that  his  roof  overhangs  my  roof,  and  throws  the  water  off  his  roof 
upon  mine,  this  is  a  nuisance,  for  which  an  action  will  lie  (6).  Likewise 
to  erect  a  house  or  other  building  so  near  to  mine,  that  it  obstructs 
my  ancient  '^lights  and  windows,  is  a  nuisance  of  a  similar  na-  [*217] 
ture  (e).  But  in  this  latter  case  it  is  necessary  that  the  windows 
be  ancient ;  that  is,  have  subsisted  there  a  long  time  without  interruption ; 
otherwise  there  is  no  injury  done.*^  For  he  hath  as  much  right  to  build  a 
new  edifice  upon  his  ground  as  I  have  upon  mine  ;  since  every  man  may 
erect  what  he  pleases  upon  the  upright  or  perpendicular  of  his  own  soil, 
so  as  not  to  predjudice  what  has  long  been  enjoyed  by  another  ;  and  it  was 
my  folly  to  build  so  near  another's  ground  (d)  (2).  Also  if  a  person  keeps 
his  hogs,  or  other  noisome  animals,  so  near  the  house  of  another,  that  the 
stench  of  them  incommodes  him  and  makes  the  air  unwholesome  (3),  this 
is  an  injurious  nuisance,  as  it  tends  to  deprive  him  of  the  use  and  benefit  of 
his  house  (e).  A  like  injury  is,  if  one's  neighbour  sets  up  and  exercises 
an  offensive  trade  ;  as  a  tanner's,  a  tallow-chandler's,  or  the  like ;  for 
though  these  are  lawful  and  necessary  trades,  yet  they  should  be  exer- 

(i)  F.  N.  B.  184.  {d)  Cro.  Eliz.  I]S.    Salk.  459. 

(c)  0  Rep.  58.  (c)  9  Rep.  58. 

(2^  Where  A.  bad  enjoyed  lights  made  in  a  ami,  3  Campb.  80.    Le  Blanc,  J.    To  conati* 

building  not  erected' at  the  extremity  of  his  tute  an  illegal  obstruction,  by  building,  of  the 

land,  looking  upon  the  premises  of  B.,  without  plaintiff's  ancient  lights,  it  is  not  sufficient 

interruption  for  at  least  thirty>eight  years,  and  that  the  plaintiff  has  less  light  than  he  had  be- 

there  was  no  evidence  of  the  time  when  the  fore,  but  there  must  be  such  a  privation  of 

lights  were  6rat  pat  out,  and  C,  the  purchaser  light  as  will  render  the  occupation  of  his  house 

of  B.*8  premises,  erected,  in   their  stead,  a  uncomfortable,  and  prevent  him,  if  in  trade, 

building  which  obstructed  A.'s  lights :  Held^  from  carrring  on  his  business  as  beneficially 

that  an  action  was  maintainable  for  the  ob-  as  he  had  previously  done.     Back  v.  Stacy ^  2 

struction,  though  there  was  no  proof  of  know-  C.  &  P.  485.     Best,  L.  C.  J.  C.  P.    The  oc- 

ledge  in  B.  or  bis  agents  of  the  existence  of  cupier  of  one  of  two  houses  built  nearly  at  the 

the  windows.     Crost  v.  Lewis,  2  B.  &  C.  686.  same  time,  and  purchased  of  the  same  propri- 

4  D.  &  R.  234.  <S.  C.    Where  the  plaintiff  is  elor,  may  maintain  a  special  action  on  the 

entitled  to  lights  by  means  of  blinds,  fronting  case  against  the  tenant  of  the  other  for  ob- 

a  garden  of -the  defendant's,  which  be  takes  structing  his  window  lights,  by  adding  to  his 

away,  and  opens  an  uninterrupted  view  into  own  building,  however  short  the  previous  pe- 

the  garden,  the  defendant  cannot  justify  mak-  riod  of  enjoyment  by  the  plaintiff.     Compton 

ing  an  erection  to  prevent  the  plaintiff  from  so  v.  Richardsy    1  Price,   27.      And  where   the 

doing,   if  he   thereby   render  the  plaintiff^s  owner  of  a  house  divided  into  two  tenements, 

house    more   dark  than  before.      Cotterell  v.  demised  one  of  them  to  the  defendant :  Held, 

Grifitkst  4  Esp.  69.    A  parol  license  to  put  a  that  he  was  liable  to  an  action  on  the  case  for 

sky-light  over  the  defendant's   area,  (which  obstructing  windows  existing  in  the  house  at 

impeded  the  light  and  air  from  coming  to  the  the  time  ot  the  demise,  although  of  recent  con 

plaintiff^s  dwelling-house  through  a  window),  struction,  and  though  there  was  no  stipulation 

cannot  be  recalled  at  pleasure  after  it  has  been  against  the  obstruction.     Rivieri  v.  Bower,  1 

executed  at  the  defendant's  expense,  at  least  R.  <&  M.  24.    Abbott,  [Lord  Tenterden,]  L. 

not  without  tendering  the  expenses  he  had  been  C.  J.    If  an  ancient  light  has  been  completely 

pat  to ;  and  therefore  no  action  lies  as  for  a  shut  up  with  bricks  and  mortar  above  twenty 

private  nuisance  in  stopping  the  light  and  air,  years,  it  loses  its  privilege.     Laurence  v.  Obte, 

&c.  and  communicating  a  stench  from  the  de-  3  Campb.  514.     Lord  Eilenborough,  L.  C.  J. 
fondant's  premises  to  the  plaintiff's  house  by        (3)  Lord  Mansfield  has  said,  that  *'  it  is  not 

means  of  such  sky-light.     Winter  v.  Broekwelh  necessarj' that  the  smell  should  be  unwhole- 

8  East,  306.     If  an  ancient  window  be  raised  some  ;  it  is  enough,  if  it  renders  the  enioy- 

and  enlarged,  the  owner  of  the  adjoining  land  ment  of  life  and  property  uncomfortable.''     1 

cannot  lawfully  obstruct  the  passage  of  light  Burr.  337. 

and  air  to  any  part  of  the  space  occupied  by        So  also  it  will  be  a  nuisance,  if  life  is  made 

the  ancient  window,  although  a  greater  por-  uncomfortable  by  the  apprehension  of  danger ; 

tion  of  light  and  air  be  admitted  through  the  it  has  therefore  been  held  to  be  a  nuisance,  a 

unobstructed  part  of  the  enlarged  windowthan  misdemeanor,  to  keep  great  quantities  of^gun- 

tt^as  anciently  enjoyed.     Chandler  r.  Thomp-  powder  near  dwelling-houses.    2  Str.  1167. 

(46)  See  Hov.  n.  (46)  at  the  end  of  the  Vol.  B.  III. 
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cised  in  remote  places ;  for  the  rule  is,  "sic  utere  tuo,  ut  alienum  nan  laedas:^ 
this  therefore  is  an  actionable  nuisance  (/).  So  that  the  nuisances  which 
affect  a  man's  dwelling  may  be  reduced  to  these  three  :  1.  Overhanging  it; 
which  is  also  a  species  of  trespass,  for  cujus  est  solum^  ejus  est  usque  ad 
coelum  (4) :  2.  Stopping  ancient  lights  :  and,  3.  Corrupting  the  air  with 
noisome  smells :  for  light  and  air  are  two  indispensable  requisites  to  eveiy 
dwelling  (5).  But  depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine 
prospect  by  building  a  wall,  or  the  like  :  this,  as  it  abridges  nothing  really 
convenient  or  necessary,  is  no  injury  to  the  sufferer,  and  is  therefore  not  an 
actionable  nuisance  (g). 

As  to  nuisance  to  one's  lands :  if  one  erects  a  smelting-house  for  lead  so 
near  the  land  of  another,  that  the  vapour  and  smoke  kill  his  corn  and 
grass,  and  damages  his  cattle  therein,  this  is  held  to  be  a  nuisance  (h). 
And  by  consequence  it  follows,  that  if  one  does  any  other  act,  in  itself 
lawful,  which  yet  being  done  in  that  place  necessarily  tends  to  the  damage 
of  another's  property,  it  is  a  nuisance  :  for  it  is  incumbent  on 
[*218]  *him  to  find  some  other  place  to  do  that  act,  where  it  will  be  less 
offensive.  So  also,  if  my  neighbour  ought  to  scour  a  ditch,  and 
does  not,  whereby  my  land  is  overflowed,  this  is  an  actipnable  nuisance  (t). 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or 
divert  water  that  uses  to  nm  to  another's  meadow  (6)  or  mill  (A) ;  to  cor- 
rupt or  poison  a  water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the 
use  of  trade,  in  the  upper  part  of  the  stream  (/) ;  or  in  short  to  do  any  act 
therein,  that  in  its  consequences  must  necessarily  tiBnd  to  the  prejudice  of 
one's  neighbour.  So  closely  does  the  law  of  England  enforce  that  excel- 
lent rule  of  gospel  morality,  of  "  doing  to  others,  as  we  would  they  should 
do  unto  ourselves." 

2.  As  to  incarporeal  hereditaments,  the  law  carries  itself  with  the  same 
equity.  If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and 
he  obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting 
logs  across  it,  or  ploughing  over  it,  it  is  a  nuisance  :  for  in  the  first  case  I 
cannot  enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it  so  commo- 
diously  as  I  ought  (m).  Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and 
another  person  sets  up  a  fair  or  market  so  near  mine  that  he  does  me  a 
prejudice,  it  is  a  nuisance  to  the  freehold  which  I  have  in  my  market  or 
fair  (n).  But  in  order  to  make  this  out  to  be  a  nuisance,  it  is  necessary, 
1 .  That  my  msorket  or  fair  be  the  elder,  otherwise  the  nuisance  lies  at  my 

if)  Cro.  Car.  610.  (*)  P.  N.  B.  194. 

ig)  9  Rep.  58.  (/)  9  Rep.  50.   S  RoU.  Abr.  141. 

(A)  1  Roll.  Abr.  89.  (m)  P.  N.  B.  183.    2  Roll.  Abr.  140. 

(t)  Hole  on  P.  N.  B.  437.  (n)  P.  N.  B.  148.    S  Roll.  Abr.  140. 

(4)  But  the  following  note  of  a  case  de-  engine  in  his  businesa,  as  a  printer,  which 
scribes  an  injury  not  exactly  coming  within  produced  a  continual  noise  and  vibration  in 
either  of  the  above  three  sections.  A.  has  im-  the  plaintifTs  auartmenti  which  adjoined  tho 
memorially  had,  for  watering  his  lands,  a  chan-  premises  of  the  defendant,  it  was  held  that  this 
nel  through  his  own  field,  in  a  porous  field,  was  a  nuisance.  Duke  of  Northumberland  t. 
through  the  banks  of  which  channel,  when  fill*  Clowes,  C.  P.  at  Westminster,  A.  D.  1824. 
ed,  the  water  percolates,  and  thence  passes  (6)  After  twenty  years*  uninterrupted  en- 
through  the  contiguous  soil  of  B.  below  the  joyment  of  a  spring  of  water,  an  absolute  right 
surface,  without  producins  yisible  injury.  B.  to  it  is  gained  by  the  occupier  of  the  close  ia 
build^a  new  house  in  his  land  below  the  level  which  it  issues  above  ground ;  and  the  owner 
of  his  soil,  in  the  current  of  the  percolating  of  an  adjoining  close  camiot  lawfully  cut  a 
water :  Held,  that  A.  cannot  now  justify  fill-  drain  whereby  the  supply  of  water  by  the 
ing  his  channel,  if  the  percolating  water  there-  spring  is  diminished.  BaUton  v.  Beruied,  1 
by  injures  the  house  of  B.  Cowper  v.  Barl>erf  Oampb.  463.  Lord  Ellenborough,  L.  G.  J. 
3  Taunt.  99.  And  see  Beaiey  v.  ShaWf  6  East,  208.  2  Smith, 

(5)  And  where  de^dant  empbyed  a  steam-  321.  S.  C. 
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own  door.  2.  That  the  market  be  erected  within  the  third  part  of  twenty 
miles  from  mine.  For  sir  Matthew  Hale  {o)  construes  the  dieta^  or  reason- 
able day's  jonmey  mentioned  by  Bracton  (p),  to  be  twenty  miles ;  as  in- 
deed it  is  usually  understood,  not  only  in  our  own  law  (q),  but  also  in  the 
civil  (r),  from  which  we  probably  borrowed  it.  So  that  if  the  new 
market  be  not  within  seven  nules  of  the  old  one,  it  is  no  *nui-  [*219] 
sance :  for  it  is  held  reasonable  that  every  man  should  have  a  mar- 
ket within  one-third  of  a  day's  journey  from  his  own  home ;  that  the  day 
being  divided  into  three  parts,  he  may  spend  one  part  in  going,  another  in 
returning,  and  the  third  in  transacting  his  necessary  business  there.  If  such 
market  or  fair  be  on  the  same  day  with  mine,  it  is  prima  facie  a  nuisance  to. 
mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend  it  to  be  so ; 
but  if  it  be  on  any  other  day,  it  may  be  a  nuisance  ;  though  whether  it  is  so 
or  not,  cannot  be  intended  or  presumed,  but  I  must  make  proof  of  it  to  the 
juiy.  If  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry  as  ia 
draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one.  For 
where  there  is  a  ferry  by  prescription,  the  owner  is  bound  to  keep  it  al- 
ways in  repair  and  readiness,  for  tne  ease  of  all  the  king's  subjects ;  other- 
wise he  may  be  grievously  amerced  {s) :  it  would  be  therefore  extremely 
bard,  if  a  new  ferry  were  suffered  to  share  his  profits,  which  does  not  also 
share  his  burthen.  But  where  the  reason  ceases,  the  law  also  ceases  with 
it :  therefore  it  is  no  nuisance  to  erect  a  mill  so  near  mine,  as  to  draw  away 
the  custom,  unless  the  miller  also  intercepts  the  water.  Neither  is  it  a  nui- 
sance to  set  up  any  trade,  or  a  school,  in  a  neighbourhood  or  rivalship  with 
another :  for  by  such  emuktion  the  public  are  like  to  be  gainers  ;  and,  if 
the  new  mill  or  school  occasion  a  damage  to  the  old  one,  it  is  damnum  abs^ 
que  injuria  {t). 

II.  Let  us  next  attend  to  the  remedies,  which  the  law  has  given  for 
this  injury  of  nuisance.  And  here  I  must  premise  that  the  law  gives  no 
private  remedy  for  any  thing  but  &  private  wrong.  Therefore  no  action  lies 
for  a  public  or  common  nuisance,  but  an  indictment  only :  because  the  da- 
mage being  common  to  all  the  king's  subjects,  no  one  can  assign  his  par- 
ticidar  propoVtion  of  it ;  or  if  he  could,  it  would  be  extremely  hard,  if  every 
subject  in  the  kingdom  were  allowed  to  harass  the  offender  with  separate 
actions.  For  this  reason,  no  person,  natural  or  corporate,  can  have  an  ac- 
tion for  a  public  nuisance,  or  punish  it ;  but  only  the  king  in  his 
public  *capacity  of  supreme  governor,  and  pater-familias  of  the  [*220] 
kingdom  (u).  Yet  this  rule  admits  of  one  exception  ;  where  a 
private  person  suffers  some  extraordinary  damage,  beyond  the  rest  of  the 
king's  subjects,  by  a  public  nuisance ;  in  which  case  he  shall  have  a  pri- 
vate satisfaction  by  action.  As  if,  by  means  of  a  ditch  dug  across  the  pub- 
lic way,  which  is  a  common  nuisance,  a  man  or  his  horse  suffer  any  injury 
by  falling  therein ;  there  for  this  particular  damage,  which  is  not  common 
to  others,  the  party  shall  have  Ms  action  (to)  (7).     Also  if  a  man  hath 

(•)  Hale  on  F.  N.  B.  1S4.  {*)  3  Roil.  Abr.  140. 

r«)  U  S,  e.  10.  (0  Hale  on  F.  N.  B.  164. 

(f )  9  last.  007.  (u)  Vaiuh.  341, 84S. 

{r}  ¥f.  %  11. 1.  (w)  Co.  Litt.  50.  0  Rep.  73. 


(7)  But  the  partiealar  damage  in  this  case  mischief,  he  cannot  recoTer.    11  East,  60.^   2 

moat  be  direct,  and  not  consequeniial,  as  by  Taunt.  314.     It  is  upon  the  same  principle 

being  delayed  in  a  journey  of  importance,  that  parties,  suffering  special  damage  by  a 

BolL  N.  P.  26.     Caithew,  194.     And  if  the  public  nuisance,  are  entitled  under  5  W.  &  M. 

plaintiff  has  not  acted  with  ordinarr  care  and  c.  11.  s.  3.  to  reeeire  their  expenses  in  prose- 

skiU,  with  a  view  to  protect  himself  from  the  cuting  an  indictment  against  the  party  guilty 

Vol..  II.  25 
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abated,  or  removed,  a  nuisance  wbich  offended  bim  (as  we  may  remember 
it  was  stated  in  Uie  first  chapter  of  this  book,  that  the  party  injured  hath  a 
right  to  do),  in  this  case  he  is  entitled  to  no  action  («).  For  he  had  choice 
of  two  remedies ;  either  without  suit,  by  abating  it  himself,  by  his  own 
mere  act  and  authority ;  or  by  suit,  in  which  he  may  both  recover  dama- 
ges, and  remove  it  by  the  aid  of  the  law :  but,  having  made  his  election  oi 
one  remedy,  he  is  totally  precluded  from  the  other. 

The  remedies  by  suit  are,  1.  By  action  an  the  case  for  damages  (8)^  in 
which  the  party  injured  shall  only  recover  a  satisfaction  for  the  injury  sus- 
tained ;  but  cannot  thereby  remove  the  nuisance.  Indeed  every  continu- 
ance of  a  nuisance  is  held  to  be  a  fresh  one  (y) ;  and  therefore  a  fresh  ac- 
tion will  lie,  and  very  exemplary  damages  wiU  probably  be  given,  if,  after 
one  verdict  against  him,  the  defendant  has  the  hardiness  to  continue  it. 
Yet  the  founders  of  the  law  of  England  did  not  rely  upon  probabilities 
merely,  in  order  to  give  relief  to  the  injured.  They  have  therefore  provided 
two  other  actions  ;^^ the  a^n^«  ofnuisance/^udihe  writ  of  quod permUtat pros- 
temere :  which  not  only  give  the  plaintiff  satisfaction  for  ms  injury  past, 
but  also  strike  at  the  root  and  remove  the  cause  itself,  the  nuisance  that  oc-, 
casioned  the  injury.  These  two  actions  however  can  only  be  brought  by 
the  tenant  of  the  freehold  (9) ;  so  that  a  lessee  for  years  is  confined  to  his 

action  upon  the  case  (z), 
[*221]        *2.  An  assise  of  nuisance  is  a  writ :  wherein  it  is  stated  that  the 

party  injured  complains  of  some  particular  fact  done,  ad  nocumen-' 
turn  liheri  tenementi  sui,  and  therefore  commanding  the  sheriff  to  summon 
an  assise,  that  is  a  jury,  and  view  the  premise^,  and  have  them  at  the  next 
commission  of  assises,  that  justice  may  be  done  therein  (a) :  and,  if  the  as- 
sise is  found  for  the  plaintiff,  he  shall  have  judgment  of  two  things :  1.  To 
have  the  nuisance  abated;  and,  2.  To* recover  damages  (&).  Formerly 
an  assise  of  nuisance  only  lay  against  the  very  wrongdoer  himself  who 
levied,  or  did  the  nuisance ;  and  did  not  lie  against  any  person  to  whom  he 
had  alienated  the  tenements,  whereon  the  nuisance  was  situated.  This 
was  the  immediate  reason  for  making  that  equitable  provision  in  statute 
Westm.  2.  13  £dw.  I.  c.  24.  for  granting  a  similar  wni,inedsuconsimiUj'^ 
where  no  former  precedent  was  to  be  found.  The  statute  enacts,  that  "  de 
caetero  non  recedant  querentes  a  curia  domini  regis,  pro  eo  quod  tenemenlum 
transfer tur  de  uno  in  alium ;"  and  then  gives  the  form  of  a  new  writ  in  this 

(x)  9  Rep.  55.  (a)  F.  N.  B.  188. 

iy)  8  Leon.  pi.  190.    Cro.  EUz.  408.  (b)  9  Rep.  55. 

IS)  Finch»L.389. 

of  the  nuisance.    See  16  East,  196.    Willes,  goods  out  of  the  same  over  a  great  distance  of 

71.    Cro.  EUz.  664.    If  a  party  lirinc  in  the  land,  it  is  actionable.    4  M.  &  S.  101.    But 

neighbourhood,  and  who  his  been  in  the  habit  the  mere  obstruction  of  the  plaintiff  in  his  ba- 

of  passing  to  and  fro  on  a  highway,  is  obliged  siness,  1  Esp.  N.  P.  C.  148.    4  M.  &  S.  103. 

by  a  nuisance  thereto  to  Uke  a  more  circuitous  or  delaying  him  a  little  while  in  a  jouroey, 

route  in  his  transit  to  and  from  the  nearest  Carth.  191.  is  not  such  a  damage  as  will  enti- 

market  town  to  his  house,  it  is  a  private  inju-  tie  the  party  to  his  action ;  the  damage  ought 

ry,  for  which  he  may  sue  as  well  as  indict.    3  to  be  direct,  not  consequential.    Carth.  191. 
M.  &  S.  472.     So,  being  delayed  four  hours       There  are  also  various  other  injuries  which 

by  an  obstruction  in  a  highway,  and  being  partake  of  both  a  criminal  and  civil  nature 

thereby  prevented  from  performing  the  same  for  which  both  an  indictment  as  weU  aa  an 

journey,  as  many  times  m  a  day  as  if  the  ob-  action  will  lie,  as  for  a  forcible  entry,  en- 

struction  had  not  existed,  is  a  sufficient  injury  ticing  away  a  servant,  using  false  weights, 

to  entitle  a  party  to  sue  for  the  obstruction.    2  disobeying  an  oider  of  justices,  extortion,  or 

Bingh.  283.    So,  if  the  nuisance  prevent  the  for  a  libel,  &c. 

plaintiff  navigating  his  barges  on  a  public  na-  (8)  See  in  eeneral,  1  Chitty  on  PI.  4  ed.  132. 
figable  creek,  and  compel  him  to  convey  his       (9)  See  2  K.  S.  332,  f  3. 

(47)  See  Hov.  n.  (47)  at  the  end  of  the  Vol.  B.  III.  (tf)  Ibid.  (48)  B.  OL 
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case :  which  only  difiers  from  the  old  one  in  this,  that,  where  the  assise  is 
brought  against  me  very  person  only  who  levied  the  nuisance,  it  is  said 
"  quod  A,  (the  wrotigdoer)  injuste  levavit  tale  nocumentum ;"  but,  where  the 
lands  are  aliened  to  another  person,  the  complaint  is  against  both ;  *'  quod 
A.  (the  wrongdoer)  et  B,  (the  alienee)  levaverunt  (c)."  For  every  conti- 
nuation, as  was  before  said,  is  a  fresh  nuisance ;  and  therefore  the  complaint 
is  as  well  grounded  against  the  alienee  who  continues  it,  as  against  the 
alienor  who  first  levied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
wherein  the  nuisance  was  set  up,  was  driven  to  his  quod  permittat  proster' 
nere ;*^hxch  is  in  the  nature  of  a.  writ  of  right,  and  therefore  subject  to 
greater  delays  (d).  This  is  a  writ  conmianding  the  defendant  to  permit 
the  plaintiff  to  abate,  quod  permittat  prostemere,  the  nuisance  com- 
plained of;  *and  unless  he  so  permits,  to  sununon  him  to  appear  [*222] 
in  court,  and  shew  cause  why  he  will  not  {e).  And  this  writ  lies 
as  vreUfor  the  alienee  of  the  party  first  injured,  as  against  the  alienee  of 
the  party  first  injuring ;  as  hath  been  determined  by  all  the  judges  {f). 
And  the  plaintiff  shall  have  judgment  herein  to  abate  the  nuisance,  and  to 
recover  damages  against  the  defendant 

Both  these  actions,  of  assise  of  nuisance,  and  ofquodpermittatprostemere, 
are  now  out  of  use,  and  have  given  way  to  the  action  on  the  case ;  in 
which,  as  was  before  observed,  no  judgment  can  be  had  to  abate  the  nui- 
sance, but  only  to  recover  damages.  Yet,  as  therein  it  is  not  necessary 
that  the  freehold  should  be  in  the  plaintiff  and  defendant  respectively,  as  it 
must  be  in  these  real  actions,  but  it  is  maintainable  by  one  that  hath  pos- 
session only,  against  another  that  hath  like  possession,  the  process  is  there- 
fore  easier :  and  the  effect  will  be  much  the  same,  unless  a  man  has  a  very 
obstinate  as  well  as  an  ill-natured  neighbour :  who  had  rather  continue  to 
pay  damages  than  remove  his  nuisance.  For  in  such  a  case,  recourse  must 
at  last  be  had  to  the  old  and  sure  remedies,  which  will  effectually  conquer 
the  defendant's  perverseness,  by  sending  the  sheriff  with  ids  posse  comitatus, 
or  power  of  the  county,  to  level  it  (10). 


CHAPTER  XIV. 
OF    WASTE  (1). 

The  fourth  species  of  injury,  that  may  be  offered  to  one's  real  property, 
is  by  waste,  or  destruction  in  lands  and  tenements.  What  shall  be  called 
waste  was  considered  at  large  in  a  former  book  (a)  (2),  as  it  was  a  means 

(e)  9 Rep.  55.  (/)  5  Rep.  100, 101. 

Hi  S  Inst.  405.  (a)  See  book  U.  ch.  18. 

(«)  F.  N.  B.  IM. 

(10)  In  New-York  the  common  law  reroe-  (1)  See  in  general,  Bae.  Ab.  Watte ;  and 

dy  b^  writ  of  nuisance  is  retained  ;  and  it  is  the  very  excellent  notes  in  2  Saunders  Rep. 

proTided  that  the  plaintiff  may  sue  in  one  ac-  251.  259,  &c.  and  id.  index, 

tion  the  party  erecting  a  nuisance  and  him  to  (2)   See  further,  as  to  what  is  waste,  2 

whom  the  land  has  been  transferred.    (2  R.  Saund.  Rep.  259.  in  notes,  and   Bac.  Ab« 

S.  332,  }  1,  6tc.)      See  id.  as  to  the  mode  of  Waste. 
pnM!«eding. 

(49)  See  Boy.  n.  (40)  at  the  snd  of  the  Vol.  B.  m. 
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of  forfeiture,  and  thereby  of  transferring  the  property  of  real  estates.  I  shall 
therefore  here  only  beg  leare  to  remind  the  student,  that  waste  is  a  spoil 
and  destruction  of  the  estate,  either  in  houses,  woods,  or  lands ;  by  demo- 
lishing not  the  temporary  profits  only,  but  the  very  substance  of  the  thing ; 
thereby  rendering  it  wild  and  desolate ;  which  the  conunon  law  expresses 
very  significantly  by  the  word  viistum :  and  that  this  viistum,  or  waste,  is 
either  voluntary,  or  permissive  ;  the  one  by  an  actual  and  designed  demoli- 
tion of  the  lands,  woods,  and  houses ;  the  other  arising  from  mere  negli- 
gence, and  want  of  sufiicient  care  in  reparations,  fences,  and  the  like.  So 
that  my  only  business  is  at  present  to  shew,  to  whom  this  waste  is  an  inju- 
ry ;  and  of  course  who  is  entitled  to  any,  and  what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste,  are  such  as  have  some 
irUerest  in  the  estate  wasted  ;  for  if  a  man  be  the  absolute  tenant  in  fee- 
simple  (3),  without  any  incumbrance  or  charge  on  the  premises, 
[*224]  he  may  commit  whatever  waste  his  *own  indiscretion  may  prompt 
him  to,  without  being  impeachable,  or  accountable  for  it  to  any 
one .  And,  though  his  heir  i  s  sure  to  be  the  sufferer,  yet  nemo  est  haeres  vivert" 
tis  ;  no  man  is  certain  of  succeeding  him,  as  well  on  account  of  the  uncer- 
tainty which  shall  die  first,  as  also  because  he  has  it  in  his  power  to  constitute 
what  heir  he  pleases,  according  to  the  civil  law  notion  of  an  haeres  ruUus  and 
an  haeres  foetus :  or,  in  the  more  accurate  phraseology  of  our  English  law, 
he  may  aliene  or  devise  his  estate  to  whomever  he  thinks  proper,  and  by 
such  alienation  or  devise  may  disinherit  his  heir  at  law.  Into  whose  hands 
soever  therefore  the  estate  wasted  comes,  ailer  a  tenant  in  fee-simple, 
though  the  waste  is  undoubtedly  damnum,  it  is  damnum  absque  injuria. 

One  species  of  interest,  which  is  injured  by  waste,  is  that  of  a  person 
who  has  a  right  of  conmion  in  the  place  wasted ;  especially  if  it  be  com- 
mon of  estovers,  or  a  right  of  cutting  and  carrying  away  wood  for  house- 
bote, plough-bote,  &c.  Here,  if  the  owner  of  the  wood  demolishes  the 
whole  wood,  and  thereby  destroys  all  possibility  of  taking  estovers,  this  is 
an  injury  to  the  commoner,  amounting  to  no  less  than  a  disseisin  of  his 
common  of  estovers,  if  he  chooses  so  to  consider  it ;  for  which  he  has  his 
remedy  to  recover  possession  aiid  damages  by  assise,^^  if  entitled  to  a  free- 
hold in  such  common  ;  but  if  he  has  only  a  chattel  interest,  then  he  can 
only  recover  damages  by  an  action  on  the  case  for  this  waste  and  destruc- 
tion of  the  woods,  out  of  which  his  estovers  were  to  issue  (b). 

But  the  most  usual  and  important  interest,  that  is  hurt  by  this  conunis- 
sion  of  waste,  is  that  of  him  who  hath  the  remainder  or  reversion  of  the  t>i- 
heritance,  afler  a  particular  estate  for  life  or  years  in  being.  Here,  if  the 
particular  tenant  (be  it  the  tenant  in  dower  or  by  courtesy,  who  was  an- 
swerable for  waste  at  the  common  law  (c),  or  the  lessee  for  life  or 
[*225]  years,  *who  was  first  made  liable  by  the  statutes  of  Marlbridge  {d) 
and  of  Giocester)  (e)  (4),  if  the  particular  tenant,  I  say,  commits  or 
sufiTers  any  waste,  it  is  a  manifest  injury  to  him  that  has  the  inheritance, 
as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable  incidents  and 
ornaments,  among  which  timber  and  houses  may  justly  be  reckoned  the 

(»)  F.  N.  B.  50.   9  Rep.  113.  {d)  98  Hen.  III.  c.  23. 

(e;  9  IilBt.  S99.  (e)  0  Edvr.  I.  c.  5. 

(3)  A  tenant  in  fee -tail  has  the  same  uo-  the  tenns  of  the  deed  or  will  under  which  he 

controlled  and  unlimited  power  in  committing  claims. 

waste,  as  a  tenant  in  fee-simple,  unless  ex-  (4)  See  2  R.  S.  234,  ^  1. 
preisly  restrained  from  committing  waste  by 

(50)  Bee  Hov.  n.  (50)  at  the  end  of  the  Vol.  B.  HL 
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piincipal.  To  bim  therefore  in  remainder  and  reversion^  to  whom  the  inhe- 
ritance appertains  in  expectancy  (/),  the  law  hath  given  »an  adequate 
remedj.  For  he,  who  hath  the  remainder /or  life  only,  is  not  entitled  to 
806  for  waste ;  since  his  interest  may  never  perhaps  come  into  possession, 
and  then  he  hath  suffered  no  injury  (5).  Yet  a  parson,  vicar,  archdeacon, 
prebendary,  and  the  like,  who  are  seised  in  right  of  their  churches  of  any 
remainder  or  reversion,  may  have  an  action  of  waste  ;  for  they,  in  many 
cases,  have  for  the  benefit  of  the  church  and  of  the  successor  a  fee-simple 
qualified  :  and  yet,  as  they  are  not  seised  in  their  own  right,  the  writ  of 
waste  shall  not  say,  ad  exhaeredationem  ipsius,  as  for  other  tenants  in  fee- 
simple  ;  but  ad  exhaeredationem  ecclesiae^  in  whose  right  the  fee-simple  is 
holden  (g). 

II.  The  redress  for  this  injury  of  waste  is  of  two  kinds ;  preventive, 
and  corrective :  the  former  of  which  is  by  writ^f  estrepement^  the  latter  by 
that  of  vxute.^^ 

1.  Estrepement  is  an  old  French  word,  signifying  the  same  as  waste  or 
extirpation :  and  the  writ  of  estrepement  lay  at  the  common  law,  after  jadg- 
menl  obtained  in  any  action  real  (A),  and  before  possession  was  delivered 
by  the  sheriff;  to  stop  any  waste  which  the  vanquished  party  might  be 
tempted  to  commit  in  lands,  which  were  determined  to  be  no  longer  his. 
But  as  in  some  cases  the  demandant  may  be  justly  apprehensive,  Uiat  the 
tenant  may  make  waste  or  estrepement  pending  the  suit,  well  knowing  the 
weakness  of  his  title,  therefore  the  statute  of  Glocester  (i)  gave  another 
writ  of  estrepement^  pendente placito^  commanding  the  sheriff  firmly 
*to  inhibit  the  tenant  **  ne  faeiat  vastum  vel  estrepementum  pendente  [*226] 
plaeito  dieto  indiseusso  (k)  (6)."  And,  by  virtue  of  either  of  these 
writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do  waste ;  and,  if 
otherwise  he  cannot  prevent  them,  he  may  lawfully  imprison  the  wasters, 
or  make  a  warrant  to  others  to  imprison  them :  or,  if  necessity  require, 
he  may  take  the  posse  comitatus  to  iiis  assistance.  So  odious  in  the  sight 
of  the  law  is  waste  and  destruction  {J).  In  suing  out  these  two  writs  this 
difference  was  formerly  observed ;  that  in  actions  merely  possessory,  where 
no  damages  are  recovered,  a  writ  of  estrepement  might  be  had  at  any  time 
pendente  lite,  nay  even  at  the  time  of  suing  out  the  original  writ,  or  first 
process :  but,  in  an  action  where  damages  were  recovered,  the  demandant 
could  only  have  a  writ  of  estrepement,  if  he  was  apprehensive  of  waste 
after  verdict  had  (m) ;  for,  vnth  regard  to  w-aste  done  before  the  verdict- 
was  given,  it  was  presumed  the  jury  would  consider  that  in  assessing  the 
quantum  of  damages.  But  now  it  seems  to  be  held,  by  an  equitable  con- 
struction of  the  statute  of  Glocester,  and  in  advancement  of  the  remedy, 

(/)  Co.  Litt  ftS.  (h)  Regittr»  77. 

igi  lUL  S41.  ({)  3  Inst.  899. 

(X)  9  Inst  ass.  {m\  F.  N.  B.  60, 61. 
(I)  6  Edw.  I.  c.  13. 

(5)  No  penon  ii  eoiitled  to  an  action  of  pended ;  and  if  the  first  tenant  for  life  diet 

waste  a^inat  a  tenant  for  life,  but  he  who  during  the  continuance  of  such  interposed  es- 

has  the  immediate  estate  of  inheritance  in  re-  tate,  the  action  is  gone  for  ever.     Co.  Litt. 

mainder   or  reversion,  expectant   upon   the  218.  b.    2  Saund.  252.  note  7.    See  forther,  as 

estate  for  life.!    If  between  the  estate  of  the  to  the  persons  who  may  mainuin  a  writ  or  ac- 

tenant  for  life  who  commits  waste,  and  the  tion  for  waste,  id.  ibid, 

tttbeeqaent  estate  of  inheritance,  there  is  in-  (6)  See,  as  to  New- York,  2  R.  S.  338,  f  18, 

terposed  an  estate  of  freehold  to  any  person  dc. :  the  court  prevents  waste  by  an  order  on 

m  esse,  then,  during  the  continuance  of  such  the  defendant,  and  enforces  its  order  at  tlie 

interpoaed  estate,  the  action  of  waste  is  sus-  court  of  chancery  does. 

t  See  contra  in  New-York,  1  R.  S.  750,  S  8. 
(SI)  See  Hov.  n.  (51)  at  the  end  of  the  VoL  B.  DL 
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that  a  writ  of  estrepementy  to  prevent  waste,  may  be  had  in  every  stage, 
as  well  of  such  actions  wherein  damages  are  recovered,  as  of  those 
wherein  only  possession  is  had  of*  the  lands ;  for  peradventure,  saith  the 
law,  the  tenant  may  not  be  of  ability  to  satisfy  die  demandant  his  full 
damages  (n).  And  therefore  now,  in  an  action  of  waste  itself,  to  recover 
the  place  wasted  and  also  damages,  a  writ  of  estrepement  will  lie,  as  well 
before  as  after  judgment.  For  the  plaintiff  cannot  recover  damages  for 
more  waste  than  is  contained  in  his  original  complaint ;  neither  is  he  at 
liberty  to  assign  or  give  in  evidence  any  waste  made  after  the  suing  out  of 
the  writ :  it  is  therefore  reasonable  that  he  should  have  this  writ  of  pre* 
ventive  justice,  since  he  is  ill  his  present  suit  debarred  of  any  farther  remc' 
dial  (o).  If  a  writ  of  estrepement,  forbidding  waste,  be  directed  and  de- 
livered to  the  tenant  himself,  as  it  may  be,  and  he  afterwards  pro- 
[*227]  ceeds  to  commit  waste,  an  action  may  be  carried  on  upon  the  *foun- 
dation  of  this  writ ;  wherein  the  only  plea  of  the  tenant  can  be, 
nan  fecit  vastum  contra  prohibitionem :  and,  if  upon  verdict  it  be  found  that 
he  did,  the  plaintiff  may  recover  costs  and  damages  (/>),  or  the  party  may 
proceed  to  punish  the  defendant  for  the  contempt :  for,  if  after  the  writ 
directed  and  delivered  to  the  tenant  or  his  servants,  they  proceed  to  com- 
mit waste,  the  court  will  imprison  them  for  this  contempt  of  the  writ  (q). 
But  not  so,  if  it  be  directed  to  the  sheriff,  for  then  it  is  inciunbent  upon 
him  to  prevent  the  ^j^r^em^t  absolutely,  even  by  raising  XYlq  posse  comita- 
tus,  if  it  can  be  done  no  other  way. 

Besides  this  preventive  redress  at  common  law,  the  courts  of  equity, 
upon  bill  exhibited  therein,  complaining  of  waste  and  destruction,  wUl 
grant  an  injunction  in  order  to  stay  waste,  until  the  defendant  shall  have 
put  in  his  answer,  and  the  coiurt  shall  thereupon  make  further  order. 
Which  is  now  become  the  most  usual  way  of  preventing  waste. 

2.  A  writ  of  waste  (7)^%  also  an  action,  partly  founded  upon  the  com- 
mon law,  and  partly  upon  the  statute  of  Glocester  (r) ;  and  may  be  brought 
by  him  who  hath  the  immediate  estate  of  inheritance  in  reversion  or  re- 

(n)  F.  N.  B.  61.  ig)  Hob.  85. 

(o)  6  Rep.  115.  (r)  6  Edw.  I.  c.  9. 

(p)  Moor,  100. 

(7)  The  ftction  or  writ  of  watte  is  now  venr  It  has  also  this  farther  advantage  orer  an  ac- 

seldom  broaght,  and  has  given  way  to  a  mucK  tion  of  waste,  that  it  may  be  brought  by  him, 

more  expeditious  and  easy  remedy ,  by  an  oc*  in  the  reversion  or  remainder  for  Ufe  or  yean, 

lion  OH  the  ease  in  the  nature  of  toaete.    The  as  well  as  in  fee,  or  in  tail ;  and  the  plaintiff 

plaintiff  derives  the  satne  benefit  from  it,  as  is  entitled  to  costs  in  this  action,  which  he 

from  an  action  of  waste  in  the  tenuity  where  cannot  have  in  an  action  of  waste. f  However, 

the  term  is  expired,  and  he  has  got  possessimi  this  action  on  the  case  prevailed  at  first,  with 

of  his  estate,  and  consequently  can  onlv  re-  some  difficulty.    3  Lev.  130.    4  Burr.  2141. 
cover  damages  for  the  waste ;  and  though  the        But  now  it  is  become  the  usual  action,  as 

plaintiff  cannot  in  an  action  on  the  case  re-  well  for  permissive  as  voluntary  waste.   S<Mne 

cover  the  place  wasted,  where  the  tenant  is  recent  decisions  have  made  it  doubtful,  whe- 

still  in  possession,  as  he  may  do  in  an  action  ther  an  action  on  the  case,  for  permissive 

of  waste  in  the  tenet,  yet  this  latter  action  was  waste,  can  be  maintained  against  any  tenant 

found  by  experience  to  be  so  imperfect  and  for  years.    See  1  New.  Rep.  290.    4  Taunt, 

defective  a  mode  of  recovering  seisin  of  the  764.   7  Taunt  302.    I  Moore,  100.  S.  G.    See 

place  wasted,  that  the  plaintiff  obtained  little  also  1  Saund.  323.  a.  n.  (i). — Where  the  lessee 

or  no  advantage  from  it ;  and  therefore,  where  even  covenants  not  to  do  waste,  the  lessor  has 

the  demise  was  by  deed,  care  wss  taken  to  his  election,  to  bring  either  an  action  on  the 

g've  the  lessor  power  of  re-entiy,  in  case  the  case,  or  of  covenant  against  the  lessee,  for 

ssee  committed  any  waste  or  destruction,  waste  done  by  him  during  the  term.    2  Black, 

and  an  action  on  the  case  was  then  found  to  be  Rep.  1111.    oee  further,  2  Saund.  252.  and  1 

much  better  adapted  for  the  recovery  of  mere  Chitty  on  PI.  4  ed.  132,  3. 
damages,  than  an  action  of  waste  in  the  tenvit, 

t  In  New- York,  the  plaintiff  in  an  action  of  waste  may  recover  costs.  (2  R.  S.  334. 613,  §  3  ) 

(93)  Sec  Hov.  n.  (S3)  at  the  end  of  the  VoL  B.  m. 
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fbainder,  against  the  tenant  for  life,  tenant  in  dower,  tenant  by  courtesy, 
or  tenant  for  years.  This  action  is  also  maintainable  in  pursuance  of  sta- 
tute {s)  Westm.  2.  by  one  tenant  in  common  of  the  inheritance  against 
another,  who  makes  waste  in  the  estate  holden  in  common.  The  equity 
of  which  statute  extends  to  joint-tenants,  but  not  to  coparceners ;  because 
by  the  old  law  coparceners  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  waste,  but  tenants  in  common 
and  joint-tenants  could  not ;  and  therefore  the  statute  gave  them  this  re- 
medy, compelling  the  defendant  either  to  make  partition,  and  take  the  place 
wasted  to  his  own  share,  or  to  give  security  not  to  comnut  any  farther 
waste  {t).  But  these  tenants  in  common  and  joint-tenants  are 
*not  liable  to  the  penalties  of  the  statute  of  CTlocester,  which  ex-  [•*228] 
tends  only  to  such  as  have  life«estates,  and  do  waste  to  the  preju- 
dice of  the  inheritance.  The  waste  however  must  be  something  consi- 
derable ;  for  if  it  amount  only  to  twelve  pence,  or  some  such  petty  sum, 
the  plaintiff  shall  not  recover  in  an  action  of  waste  :  nam  de  minimis  non 
curat  lex  (u)  (8). 

This  action  of  waste  is  a  mixed  action ;  partly  real,  so  far  as  it  recovers 
land ;  and  partly  personal,  so  far  as  it  recovers  damages.  For  it  is  brought 
for  both  those  purposes  ;  and,  if  the  waste  be  proved,  the  plaintiff  shall 
recover  the  thing  or  place  wasted,  and  also  treble  damages  by  the  statute 
of  Glocester.  The  writ  of  waste  calls  upon  the  tenant  to  appear  and 
shew  cause  why  he  hath  committed  waste  and  destruction  in  the  place 
named,  ad  exhaeredationem^  to  the  disinherison,  of  the  plaintiff  (vo).  And  if 
the  defendant  makes  default,  or  does  not  appear  at  the  day  assigned  him, 
then  the  sheriff  is  to  take  with  him  a  jury  of  twelve  men,  and  go  in  per- 
son to  the  place  alleged  to  be  wasted,  and  there  inquire  of  the  waste  done, 
and  the  damages ;  and  make  a  return  or  report  of  the  same  to  the  court, 
upon  which  report  the  judgment  is  founded  (rr).  For  the  law  will  not 
suffer  so  heavy  a  judgment,  as  the  forfeiture  and  treble  damages,  to  be 
passed  upon  a  mere  default,  without  full  assurance  that  the  fact  is  accord- 
ing as  it  is  stated  in  the  writ.  But  if  the  defendant  appears  to  the  writ, 
and  afterwards  suffers  judgment  to  go  against  him  by  default,  or  upon  a 
fitAt7  dicit  (when  he  makes  no  answer,  puts  in  no  plea,  in  defence),  this 
amounts  to  a  confession  of  the  waste ;  since,  having  once  appeared,  he 
cannot  now  jHretend  ignorance  of  the  charge.  Now  therefore  the  sheriff 
shall  no{  go  to  the  place  to  inquire  of  the  fact,  whether  any  waste  has,  or 
has  not,  been  committed ;  for  this  is  already  ascertained  by  the  silent  con- 
fession of  the  defendant :  but  he  shall  only,  as  in  defaults  upon  other  ac- 
tions, make  inquiry  of  the  quantum  of  damages  (y).  The  defendant,  on 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  was  no  waste 
committed,  as  that  the  destruction  happened  by  lightning,  tempest,  the 
king's  enemies,  or  other  inevitable  accident  {z)  (9).     But  it  is  no  defence 

{«)  13  BdL  I.  c.  21.  (c)  Poph.  M. 

(/)  9  Inst.  403.  404.  (y)  Cro.  EUz.  16.  S90. 

(«)  Finch,  L.  39.  («)  Co.  Litt.  ftS. 
<«)  F.  N.  B.  55. 


(8)  See  8  Bot.  &  Pal.  86.  Bat  the  doctrine  case  cited  br  lord  Hale,  is  that  of  the  countess 
chat  the  smalfaiess  of  the  damages  given  by  the  of  Salop,  tvho  brought  an  action  on  the  case 
joiy  shall  defeat  the  action,  does  not  extend  to  sgainst  her  tenant  at  will,  for  negligently 
other  actions.  See  1  Dow.  Rep.  209.  2  East,  keeping  his  fire,  so  that  the  house  was  burnt ; 
154.  and  the  whole  court  held  that  neither  action  on 

(9)  Action  on  the  case  doth  not  lie  for  per-  the  case  nor  any  other  action  lay ;  because  at 
missire  wasta.    5  Rep.  13.  Hale  MSB.    The  common  law,  and  before  the  statute  of  Gloces- 
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to  say,  thaJt  a  stranger  did  the  waste,  for  agsmst  hira  the  plaintiff  hatb  no 
remedy :  though  the  defendant  is  entitled  to  sue  such  stnuKger  in  an  ac- 
tion of  trespass  vi  et  armis^  and  shall  recorer  the  damages  he  has  suffer^ 
in  consequence  of  such  unlawful  act  (a)  (10). 

When  the  waste  and  damages  are  thus  ascertained,  either  by  confession, 
verdict,  or  inquiry  of  the  sheriff,  judgment  is  given  in  pursuance  of  the 
statute  of  Glocester,  c.  5.  that  the  plaintiff  shall  recover  the  place  wasted ; 

for  which  he  has  immediately  a  writ  of  seisin,  provided  the  parti- 
[*229]    cular  estate  be  still  subsisting  (for,  if  it  be  expired,  *there  can  be 

no  forfeiture  of  the  land),  and  also  that  the  plaintiff  shall  recover 
treble  the  damages  assessed  by  the  jury  (11),  which  he  must  obtain  in 
the  same  manner  as  all  other  damages,  in  actions  personal  and  mixed,  are 
obtained,  whether  the  particular  estate  be  expired,  or  still  in  being. 


CHAPTER  XV. 
OP  SUBTRACTION. 


Subtraction,  which  is  the  fifth  species  of  injuries  affecting  a  man's 
real  prc^erty,  happens  when  any  person  who  owes  any  suit,  duty,  custom, 
or  service  to  anodier,  withdraws  or  neglects  to  perform  it.  It  differs  from 
a  disseisin,  in  that  tiis  is  committed  without  any  denial  of  the  right,  con- 
sisting merely  of  non-performance  ;  that  strikes  at  thc^very  title  of  the 
party  injured,  and  amounts  to  an  ouster  or  actual  dispossession.  Sub- 
traction however,  being  clearly  an  injury,  is  remediable  by  due  course  of 

(a)  Law  of  iiM  fma.  111    » 

far,  action  did  not  lie  for  waste  against  tenant  for  the  staiota  of  Anne  exempts  aU  persons 
for  life  or  years,  or  any  other  tenant  comine  in  from  actions  for  accidental  fire  in  any  hoose, 
by  agreement  c»f  parties,  and  tenant  at  will  is  except  in  the  case  of  special  agreements  be- 
not  within  the  statute.  But  if  tenant  at  will  tween  landlord  and  tenant.  See  14  Cko.  III. 
stipulates  with  hit  lessor  to  be  responsible  for  c.  78.  s.  66.t  It  was  doubted  under  this  sta* 
fire  by  negligence,  or  for  other  peimissiTe  tute,  whether  a  eorenant  to  repair  generally 
waste,  without  doubt  an  action  will  lie  on  such  extends  to  the  case  of  fire,  and  so  becomes  an 
express  agreement.  The  same  observation  agreement  within  the  statute ;  and  thereibrs, 
holds  with  respect  to  tenants  for  life  or  years  where  it  is  intended  that  the  tenant  shall  not 
before  the  statute  of  Glocester ;  for  though  be  liable,  it  has  been  usual  in  the  coTenant  for 
the  law  did  not  make  them  liable  to  any  action,  repairing,  expressly  to  except  aecideau  by 
yet  it  did  not  restrain  them  iiom  making  them-  fire.  See  Haig.  Co.  Litt.  57.  a.  But  it  is  now 
selves  liable  by  agreement.  At  the  cmnmon  settled,  thai  a  general  unqualified  covenant  to 
law,  lessees  were  not  answerable  to  landlords  re|)air,  subjects  the  tenant  to  the  expense  of  re- 
for  accidental  or  negligent  burning :  for  as  to  building.  6  T.  R.  650.  The  tenant  at  all 
fires  by  sccident,  it  is  expressed  in  Fleta,  that  events  continues  liable  to  pay  rent  3  Anst. 
fartwM  igni$  vd  httpumodi  eveniut  mopmati  687.  3  Dow.  233.  1  T.  R.  3ia  4  Tanntoo, 
emnet  teruntu  axcugant;   and  lady  Slarews-  45.    18  Yes.  J.  115. 

bury's  case  is  a  direct  authority  to  prove  that  (10)  The  verdict  for  the  plaintiflT,  in  a  writ 

tenants   are  equally  excusable  for  fires  by  of  waste,  ought  to  find  the  place  wasted.    2 

negligence.    Fleta,  lib.  1.  c.  12.    Then  came  Bingh.  R.  2^ 

the  statute  of  Glocester,  which,  by  making  te-  (11)  See  2  R.  S.  335,  6  la    A  view  is  un- 

nsnts  for  life  and  years  liable  to  waste  with-  necessary  if  an  ium  of/oei  is  joined,  unless 

out  exception,  eonseqnentlv  rendered  them  an-  then  the  court  direct  it  on  application  of  one  of 

swerable  for  destruction  by  fire ;  but  now  bv  the  parties.    (Id.  f  0.) 
the  6  Ann.  c.  31.  the  ancient  law  is  restored, 

t  In  New- York  the  act  corresponding  to  the    but  there  is  no  act  similar  to  6  Ann.  a  31.  or 
Statute  of  Glocester  is  in  2  R.  S.  334,  §  1,  d(o.    14  Geo.  Ul.  o.  7a 
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law:  bnt  the  remedy  differs  according  to  the  nature  of  the  services 
whether  they  be  due  by  virtue  of  any  tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent,  are  duties  and  services  usually  issuing 
and  arising  ratione  tenuraef  being  the  conditions  upon  which  the  ancient 
lords  granted  out  their  lands  to  their  feudatories ;  whereby  it  was  stipulat- 
ed, that  they  and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to 
their  lord,  which  was  the  feodal  bond  or  commune  vinculum  between  lord 
and  tenant ;  that  they  should  do  suit,  or  duly  attend  and  follow  the  lord's 
courts,  and  there  from  time  to  time  give  their  assistance,  by  serving  on  ju- 
ries, either  to  decide  the  property  of  their  neighbours  in  the  court-baron, 
or  correct  their  misdemeanors  in  the  court-leet;  and,  lastly,  that  they 
should  yield  to  the  lord  certain  annual  stated  returns,  in  military  attend- 
ance, in  provisions,  in  arms^  in  matters  of  ornament  or  pleasure, 
in  rustic  employments  or  predial  labours,  or  (which  is  instar  om^  [*231] 
mum)  in  money,  which  will  provide  all  the  rest ;  all  which  are 
comprised  under  the  one  general  name  of  reditus^  return,  or  rent.  And 
the  subtraction  or  non-observance  of  any  of  these*  conditions,  by  neglecting 
to  swear  fealty,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved, 
is  an  injury  to  the  freehold  of  the  lord,  by  diminishing  and  depreciating 
the  value  of  his  seignory. 

The  general  remedy  for  all  these  is  by  distress ;  and  it  is  the  only  reme- 
dy at  the  common  law  for  the  two  first  of  them.  The  nature  of  distress- 
es, their  incidents  and  consequences,  we  have  before  more  than  once  ex- 
plained {a) :  it  may  here  suffice  to  remember,  that  they  are  a  taking  of 
beasts,  or  other  personal  property,  by  way  of  pledge  to  enforce  the  per- 
formance of  something  due  from  the  party  distrained  upon.  And  for  the 
most  part  it  is  provided  that  distresses  be  reasonable  and  moderate ;  but 
in  the  case  of  distress  for  fealty  or  suit  of  court,  no  distress  can  be  unrea- 
sonable, inmioderate,  or  too  large  (b) :  for  this  is  the  only  remedy  to  which 
the  party  aggrieved  is  entitled,  and  therefore  it  ought  to  be  such  as  is  suf- 
ficiently compulsory  (1) ;  and,  be  it  of  what  value  it  will,  there  is  no  harm 
done,  especially  as  it  cannot  be  sold  or  made  away  with,  but  must  be  re- 
stored immediately  on  satisfaction  made.  A  distress  of  this  nature,  that 
has  no  bounds  with  regard  to  its  quantity,  and  may  be  repeated  from  time 
to  time,  until  the  stubbornness  of  the  party  is  conquered,  is. called  a  distress 
infinite ;  which  is  also  used  for  some  other  purposes,  as  in  summoning  ju- 
rors, and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  By  action  of 
deht^  for  the  breach  of  this  express  contract,  of  which  enough  has  been 
formerly  said.  This  is  the  most  usual  remedy,  when  recourse  is  had  to 
any  action  at  all  for  the  recovery  of  pecuniary  rents,  to  which  species  of 
render  almost  all  free  services  are  now  reduced,  since  the  abolition 
of  the  military  tenures.  But  for  a  freehold  rent,  reserved  on  *a  [*232] 
lease  for  life,  d^c.  no  action  of  debt  lay  by  the  common  law,  during 
the  continuance  of  the  freehold  out  of  which  it  issued  (c) ;  for  the  law 
would  not  suffer  a  reed  injury  to  be  remedied  by  an  action  that  was  merely 
personalfi^  However,  by  the  statutes  8  Ann.  c.  14.  and  5  Geo.  III.  c.  17. 
actions  of  debt  may  now  be  brought  at  any  time  to  recover  such  freehold 

(a)  See  oage  0.  148.  (c)  1  Roll.  Abr.  595. 

(ft)  PinchrL'  S8&. 

(1)  Allodial  tenures  being  adopted  in  New-Yoik  in  place  of  feudal,  fealty  and  distrew  for  it 
teem  to  be  abolished.    (1  R.  S.  718, 1 3,  dec.) 

Vol.   II.  (S3)SeeHov.n.(53)Mtt]iecBdortlieToLB.IIL 
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rents  (2).  2.  An  assise  of  mart  {Taneestor  or  n&vd  dissessin  will  lie  of  rente 
as  well  as  of  lands  {d) ;  if  the  lord,  for  the  sake  of  trying  the  possessory 
right,  will  make  it  his  election  to  suppose  himself  ousted  or  disseised  there- 
of. This  is  now  seldom  heard  of ;  and  all  other  real  actions  to  recover 
rents,  being  in  the  nature  of  writs  of  right,  and  therefore  more  dilatory  in 
their  progress,  are  entirely  disused,  though  not  formally  abolished  by  law. 
Of  this  species  howeyer  is,  3.  The  writ  de  consuetudinibus  et  servitiis,  which 
lies  for  the  lord  against  his  tenant,  who  withholds  from  him  the  rents  and 
services  due  by  custom,  or  tenure^  for  his  land  (e).  This  compels  a  spe- 
cific payment  or  performance  of  the  rent  or  service ;  and  there  are  aiso 
others,  whereby  tiie  lord  shall  recover  the  land  itself  in  lieu  of  the  duty 
withheld.  As,  4.  The  writ  of  cessavit;  which  lies  by  the  statutes  of 
Glocester,  6  Edward  I.  c.  4.  and  of  Westm.^.  13  Edw.  I.  c.  21.  and  41. 
when  a  man  who  holds  lands  of  a  lord  by  rent  or  other  services,  neglects  or 
cecises  to  perform  his  services  for  two  years  together ;  or  where  a  rdigious 
house  hath  lands  given  it,  on  condition  of  performing  some  certain  spiritual 
service,  as  reading  prayers  or  giving  alms,  and  neglecto  it ;  in  either  of 
which  cases,  if  the  cesser  or  neglect  have  continued  for  two  years,  the  lord 
or  donor  and  his  heirs  shall  have  a  writ  'of  cessavit  to  recover  the  land 
itself,  eo  quod  tenens  infaciendis  servitiis  per  bienniumjam  ce'ssavit  (/).  In 
like  manner,  by  the  civil  law,  if  a  tenant  who  held  lands  upon  payment 
of  rent  or  services,  or  *^jure  emphyteutico"  neglected  to  pay  or  perform  them 
per  totum  triennium,  he  might  be  ejected  from  such  emphyteutic  lands  {g). 
But  by  the  statute  of  Glocester,  the  cessavit  does  not  lie  for  lands  let  upon 

fee-farm  rents,  unless  they  have  lain  fresh  and  uncultivated  for 
[*233]    two  years,  and  there  be  *not  sufficient  distress  upon  the  premises ; 

or  unless  the  tenant  hath  so  enclosed  the  land,  that  the  lord  can- 
not come  upon  it  to  distrain  {h).  For  the  law  prefers  the  simple  and  ordi- 
nary remedies,  by  distress  or  by  the  actions  just  now  mentioned,  to  this  ex- 
traordinary one  of  forfeiture  for  a  cessavit :  and  therefore  the  same  statute 
of  Glocester  has  provided  farther,  that  upon  tender  of  arrears  and  damages 
before  judgment,  and  giving  security  for  the  future  performance  of  the  ser- 
vices, the  process  shall  be  at  an  end,  and  the  tenant  shall  retain  his  land ; 
to  which  die  statute  of  Westm.  2.  conforms,  so  far  as  may  stand  with 
convenience  and  reason  of  law  (t).  It  is  easy  to  observe,  that  the  sta- 
tute {k)  4  Geo.  II.  c.  28.  (which  permits  landlords  who  have  a  right  of  re- 
entry for  non-payment  for  rent,  to  serve  an  ejectment  on  their  tenants, 
when  half  a  year's  rent  is  due,  and  there  is  no  sufficient  distress  on  the 
premises)  is  in  some  measure  copied  from  the  ancient  writ  of  cessavit : 
especially  as  it  may  be  satisfied  and  put  an  end  to  in  a  similar  manner, 
by  tender  of  the  rent  and  costs  within  six  months  after.  And  the  same 
remedy  is,  in  substance,  adopted  by  statute  11  Geo.  II.  c.  19.  ^  16.  (3) 
which  enacts  that  where  any  tenant  at  rack-rent  shall  be  one  year's  rent 
in  arrear,  and  shall  desert  the  demised  premises,  leaving  the  same  unculti- 
vated or  unoccupied,  so  that  no  sufficient  distress  can  be  had :  two  justices 
of  the  peace  (after  notice  affixed  on  the  premises  for  fourteen  days  without 

id)  F.  N.  B.  195.  (h)  F.  N.  B.  SOO.    9  Inst.  198. 

(e)  Ihid.  151.  (t)  3  Imt.  401.  4«0. 

(f)  Ibid.  208.     '  (Jl6  See  page  906. 
ig)  Uod.  4.  66.  S. 

(2)  See  1  R.  S.  747, 6  19.  rent  is  in  arrear,  and  althoagh  no  right  of  re- 

(3)  And  aee  by  57  Geo.  III.  o.  52.  which    entry  be  reaerved. 
gires  iimilar  power,  thoogh  only  half  a  year's 
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effect)  may  give  the  landlord  possession  thereof,  and  thenceforth  the  lease 
shall  he  void.  5.  There  is  also  another  very  effectual  remedy,  which 
takes  place  when  the  tenant  upon  a  writ  of  assise  for  rent,  or  on  a  reple- 
vin, disowns  or  disclaims  his  tenure,  whereby  the  lord  loses  his  verdict : 
in  which  case  the  lord  may  have  a  writ  of  right,  sur  disclaimer^  grounded 
on  this  denial  of  tenure  ;  and  shall  upon  proof  of  the  tenure,  recover  back 
the  land  itself  so  holden,  as  a  punishment  to  the  tenant  for  such  hb  false 
disclaimer  (/).  This  piece  of  retaliating  justice,  whereby  the  tenant  who 
endeavours  to  defraud  his  lord  is  himself  deprived  of  the  estate, 
as  it  evidently  proceeds  upon  feodal  principles,  *80  it  is  expressly  [*234] 
to  be  met  with  in  the  feodal  constitutions  (m) :  ^^vasallus,  qui  abne^ 
gavitfetidum  ejusve  conditionenif  exspoliabitiir,** 

And,  as  on  the  one  hand  the  ancient  law  provided  these  several  reme- 
dies to  obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on 
the  other  hand  it  was  equally  carefid  to  redress  the  oppression  of  the  lord ; 
by  famishing,  1.  The  writ  of  ne  injuste  vexes  (n) ;  which  is  an  ancient 
writ  founded  on  that  chapter  (o)  of  magna  carta,  which  prohibits  distresses 
for  greater  services  than  are  really  due  to  the  lord  ;  being  itself  of  the  pro- 
hibitory kind,  and  yet  in  the  nature  of  a  writ  of  right  ( p)  (4).  It  lies, 
where  the  tenant  in  fee-simple  and  his  ancestors  have  held  of  the  lord  by 
certain  services ;  and  the  lord  hath  ordained  seisin  of  more  or  greater  ser- 
vices, by  the  inadvertent  payment  or  performance  of  them  by  the  tenant 
himself.  Here  the  tenant  cannot  in  an  avowry  avoid  the  lord's  possessory 
right,  because  of  the  seisin  given  by  his  own  hands  ;  but  is  driven  to  this 
writ,  to  devest  the  lord's  possession,  and  establish  the  mere  right  of  pro- 
perty, by  ascertaining  the  services,  and  reducing  them  to  their  proper 
standard.  But  this  writ  does  not  lie  for  tenant  in  tail ;  for  he  may  avoid 
such  seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors,  by 
plea  to  an  avowry  in  replevin  (q).  2.  The  writ  of  mesne,  de  medio ;  which 
is  alfiM)  in  the  nature  of  a  writ  of  right  (r ),  and  lies,  when  upon  a  subinfeu- 
dation the  mesne,  or  middle  lord  {s),  suffers  his  under-tenant,  or  tenant  pa- 
ravail,  to  be  distrained  upon  by  the  \oxdi  paramount,  iox  the  rent  due  to  him 
from  the  mesne  lord  (t).  And  in  such  case  the  tenant  shall  have  judg- 
ment to  be  acquitted  (or  indemnified)  by  the  mesne  lord  ;  and  if  he  makes 
default  therein,  or  does  not  appear  originally  to  the  tenant's  writ,  he  shall 
be  forejudged  of  his  mesnalty,  and  the  tenant  shall  hold  immediately  of 
the  lord  paramount  himself  {u)  (5). 

*II.  Thus  far  of  the  remedies  for  subtraction  of  rents  or  other  [*235] 
services  due  by  tenure.  There  are  also  other  services  due  by  an- 
cient custom  BXkd  prescription  only.  Such  is  that  of  doing  suit  to  another's 
mill :  where  the  persons,  resident  in  a  particular  place,  by  usage  time  out 
of  mind  have  been  accustomed  to  grind  their  com  at  a  certain  mill ;  and 
afterwards  any  of  them  go  to  another  mill,  and  withdraw  their  suit  (their 
secla,  a  sequendo)  from  the  ancient  mill.     This  is  not  only  a  damage,  but 

(D  Finch,  L.  170,  871.  (q)  F.  N.  B.  11.    9  Ixitt.  31. 

(M)  Fevd.  I  3,  t.  36.  (r)  Booth,  136. 

(n)  F.  N.  B.  10.  («)  See  book  11.  ch.  6.  pa^s  60, 6a 

(0)  c.  10.    '  (f)  F.  N.  &  135. 

0>)  Booth,  196.  (V)  8  Inst.  374. 


(4)  At  eomfflon  law  an  action  on  the  case  (6)  The  ancient  remedies  mentioned  in  this 

mav  be  supported  b^  a  tenant,  or  third  person,  and  the  two  succeeding  sections  seem  to  exist 

against  a  landlord  for  distraining  for  more  rent  no  lonser  in  New- York.    (2  R.  S.  343,  ^  34). 

than  is  due,  and  that  is  now  the  usual  remedy.  As  to  the  modem  remedies,  see  2  R.  S.  505,  ^ 

8  ChiUy  on  PL  4th  ed.  710.  30,  p.  512,  ^  24,  dec. 
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an  iajury,  to  the  owner ;  because  this  prescription  might  have  a  very  rea- 
sonable  foundation ;  vt^.  upon  the  erection  of  such  mill  by  the  ancestois 
of  the  owner  for  the  convenience  of  the  inhabitants,  on  condition,  that  when 
erected,  they  should  all  grind  their  com  there  only.  And  for  this  injury 
the  owner  shall  have  a  writ  de  secta  ad  molendinum  (to),  commanding  the 
defendant  to  do  his  suit  at  that  mill,  quam  ad  illudfacere  dehet^  et  solet^  or 
shew  good  cause  to  the  contrary  :  in  which  action  the  validity  of  the  pre- 
scription may  be  tried,  and  if  it  be  found  for  the  owner,  he  shall  recover 
damages  against  the  defendant  {x).  In  like  manner,  and  for  like  rea^ 
sons,  the  register  (y)  will  inform  us,  that  a  man  may  have  a  writ  of  secta 
adfurnum^  secta  ad  torrale,  et  ad  omnia  aiUa  hujusmodi ;  for  suit  due  to  his 
fumum,  his  public  oven  or  bakehouse ;  or  to  his  torrale,  his  kiln,  or  malt- 
bouse  ;  when  a  person's  ancestors  have  erected  a  convenience  of  that  sort 
for  the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved  by  im- 
memorial custom)  that  all  the  inhabitants  should  use  and  resort  to  it  when 
erected.  But  besides  these  special  remedies  for  subtractions,  to  compel 
the  specific  performance  of  the  service  due  by  custom  :  an  action  on  the 
case  will  also  lie  for  all  of  them,  to  repair  the  party  injured  in  damages  (6). 
And  thus  much  for  the  injury  of  subtraction. 


CHAPTER  XVI. 
OF  DISTURBANCE  (1). 


The  sixth  and  last  species  of  real  injuries  is  that  of  disturbance ;  which 
is  usually  a  wrong  done  to  some  incorporeal  hereditament,  by  hindeilng  or 
disquieting  the  owners  in  their  regular  and  lawful  enjoyment  of  it  (a).  I 
shall  consider  five  sorts  of  this  injury :  viz.  1 .  Disturbance  of  franchises, 
2.  Disturbance  of  common.  3.  Disturbance  of  vktys.  4.  Disturbance  of 
tenure.     5.  Diainrhuice  of  patronage  {2). 

I.  Disturbance  of  franchises  happens  when  a  man  has  the  franchise  of 
holding  a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking 
toll,  of  seizing  waifs  or  estrays,  or  (in  short)  any  other  species  of  franchise 
whatsoever ;  and  he  is  disturbed  or  incommoded  in  the  lawful  exercise 
thereof.  As  if  another,  by  distress,  menaces,  or  persuasions,  prevails  upon 
the  suitors  not  to  appear  at  my  court ;  or  obstructs  the  passage  to  my  fair 
or  market ;  or  hunts. in  my  free-warren  ;  or  refuses  to  pay  me  the  accus* 
tomed  toll ;  or  hinders  me  from  seizing  the  waif  or  estmy,  whereby  it 
escapes  or  is  carried  out  of  my  liberty ;  in  everycase  of  this  kind,  all 
which  it  is  impossible  here  to  recite  or  suggest,  there  is  an  injury  done  to 
the  legal  owner ;  his  property  is  damnified ;  and  the  profits  arising  from 

(w)  F.  N.  B.  193.  (y)  fol.  158. 

(«)  Co.  Entr.  461  («)  Finch,  L.  187. 

(6)  This  U  now  the  onlj  aetion  in  uie  for  the  Case  for  a  Disturbance,  and  Quare  Im- 

moat  of  the  injuriea  specified  in  this  chapter ;  pcdit,  B. 

the  ancient  appropriate  writs  having  become  (2)  The  first  and  last  of  these  diTisiona  are 

obsolete.    See  fuith^ri  2  Saund.  113.  b.  inapplicable  to  New-York. 

(1)  See  in  general,  Com.  Dig.  Action  upon 
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* 

such  his  franchise  are  diminished.    To  remedy  which,  as  the.law 
has  given  no  other  writ,  he  is  *therefore  entitled  to  sue  for  da-    [*237] 
mages  by  a  special  action  on  the  c<tse  :  or,  in  case  of  toll,  may  take  % 

a  distress  if  he  pleases  (6). 

JI.  The  distmrbance  of  common  comes  next  to  be  considered  (3)  ;  where 
any  act  is  done,  by  which  the  right  of  another  to  his  common  is  incom- 
moded or  diminished.  This  may  happen,  in  the  first  place,  where  one 
who  hath  no  right  of  common,  puts  his  cattle  into  the  land  ;  and  there- 
by robs  the  cattle  of  the  commoners  of  their  respective  shares  of  the  pas- 
tare.  Or  if  one,  who  hath  a  right  of  common,  puts  in  cattle  which  are 
not  commonable,  as  hogs  and  goats  ;  which  amounts  to  the  same  incon- 
venience. But  the  lord  of  the  soil  may  (by  custom  or  prescription,  but  not 
without)  put  a  stranger's  cattle  into  the  common '  (c) ;  and  also,  by  a  like 
prescription  for  common  appurtenant,  cattle  that  are  not  commonable  may 
be  put  into  the  common  (d).  The  lord  also  of  the  soil  may  justify  mak- 
ing barrows  therein,  and  putting  in  rabbits,  so  as  they  do  not  increase  to 
so  large  a  number  as  totally  to  destroy  the  common  (e).  But  in  general, 
in  case  the  beasts  of  a  stranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  commoners  may 
distrain  them  damage-feasant  (/) :  or  the  commoner  may  bring  an  action 
on  the  case  to  recover  damages,  provided  the  injury  done  be  any  thing 
consideral)le :  so  that  he  may  lay  his  action  with  a  per  quod^  or  allege  that 
thereby  he  was  deprived  of  his  common.  But  for  a  trivial  trespass  the 
commoner  has  no  action  :  but  the  lord  of  the  soil  only,  for  the  entry  and 
trespass  committed  ( g)  (4). 

Another  disturbance  of  common  is  by  surcharging  it ;  or  putting  more 
cattle  therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath 
a  right  to  do.     In  this  case  he  that  surcharges  does  an  injury  to  the  rest 
of  the  owners,  by  depriving  them  of  their  respective  portions,  or 
at  least  'contracting  them  into  a  smaller  compass.     This  injury    [*238] 

lb)  Cro.  EUz.  596.  '  (e)  Cro.  Eliz.  870.    Cro*.  Jftc.  105.    Lutw.  108. 

(c)  1  RolL  Abr.  390.  (/)  9  Rop.  113. 

W  Co.  Litt.  1S3.  (g)  Ibid. 

(3)  As  to  rights  of  common  in  genenl,  see  the  abridgment  of  the  right  was  inconsidera- 
ante,  2  book,  32  to  35.    '  ble.     1  M'Cleland's  Rep.  373.    Une  farthing 

(4)  If  cattle  escape  into  the  common,  and  damages  will  sustain  the  verdict  in  such  case, 
are  uriren  out  by  the  owner  as  soon  as  he  has  lb.  and  2  East,  154.  It  has  been  held,  that  a 
notice,  though  the  lord  may  hare  his  action  of  claim  of  common  for  all  the  plaintiff's  cattle 
trespass,  yet  the  commoner  cannot  bring  his  levant  and  couehant  on  his  land,  was  supported 
action  upon  the  case,  because  sufficient  feed-  by  evidence  of  a  custom  for  all  the  occupiers 
ing  still  remains  for  him.  But  if  cattle  are  of  a  laige  common  field  to  turn  cattle  into  the 
permitted  to  depasture  the  common,  whether  whole  neld  when  the  com  was  taken  off,  the 
they  belong  to  a  stranger,  or  are  the  supemu-  number  of  cattle  being  regulated  by  the  ex- 
merary  cattle  of  a  commoner,  an  action  lies ;  tent,  and  not  the  produce  of  each  man's  land 
and  it  is  not  necessary  to  prove  specific  inju-  in  the  field,  although  the  cattle  were  not  ac- 
ty,  for  the  right  of  the  commoner  is  injured  tually  maintained  on  such  land  during  the 
by  such  an  act,  and  if  permitted,  the  wrong-  winter.  1  B.  &  A.  706l  In  an  action  for  dis- 
doer  might  gain  a  right  by  repeated  acts  of  en-  turbance  of  common,  where  the  plaintiff  slated 
croachment  2  Bla.  Rep.  1233.  4  T.  R.  71.  that  be  was  possessed  of  a  messuagt  and  land, 
2. East,  154.  1  Saund.  346.  b.  And  where  by  reason  whereof  he  was  entitled  to  the 
A.,  being  pbssessed  of  a  portion  of  a  lamma^  right  of  common,  and  it  appeared  on  the  trial 
field  over  which  a  right  of  common  existed  that  be  was  possessed  of  land  only,  it  was 
part  of  the  year,  took  down  the  customarv  held  that  the  allegation  was  divisible,  and  the 
post  and  rail  fence,  containing  gaps  through  plaintiff  entitled  to  damages  pro  tanto.  2  B. 
which  the  commoner's  cattle  might  pass,  &  A.  360.  See  15  East,  115.  The  declarii- 
aad  built  a  wall  with  a  single  doorway,  at  tion  must  in  all  cases  allege,  that  the  plaintiff 
which  they  might  enter  and  return,  it  was  held  thereby  could  not  use  his  common  in  so  ample 
that  this  vras  a  disturbance  of  the  common  a  manner  as  he  ought  to  have  done.  9  Cow 
right,  and  an  action  was  maintainable,  though  113.  a. 
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by  surcharging  can  properly  speaking  only  happen,  where  the  com- 
mon is  appendant  or  appurtenant  (A),  and  of  course  limitable  by  law  ;  or 
where,  when  in  gross ^  it  is  expressly  limited  and  certain ;  for  where  a 
man  hath  common  in  gross,  sans  nombre  or  toithout  stint,  he  cannot  be  a 
surcharger.  Howeyer,  even  where  a  man  is  said  to  have  common  with- 
out stint,  still  there  must  be  left  sufficient  for  the  lord's  own  beasts  (t) ;  for 
the  law  will  not  suppose  that,  at  the  origins^  grant  of  the  common,  the 
lord  meant  to  exclude  himself  (5). 

The  usual  remedies,  for  surcharging  the  common,  are  either  by  dis- 
training so  many  of  the  beasts  as  are  above  the  number  allowed,  or  else 
by  an  action  of  trespass,  both  which  may  be  had  by  the  lord :  or  lastly, 
by  a  special  action  on  the  case  for  damages  ;  in  which  any  commoner  may 
be  plaintiff  ( j).  But  the  ancient  and  most  effectual  method  of  proceeding 
ishy  vrrii^i  admeasurement  o( pasture.  This  lies  either  where  a  common 
appurtenant  or  in  gross  is  certain  as  to  number,  or  where  a  man  has  com- 
mon appendant  or  appurtenant  to  his  land,  the  quantity  of  which  com- 
mon has  never  yet  been  ascertained.  In  either  of  these  cases,  as  well  the 
lord,  as  any  of  the  commoners,  is  entitled  to  this  writ  of  admeasurement ; 
which  is  one  of  those  writs  that  are  called  vicontiel  {k),  being  directed  to 
the  sheriff  {vicecomiti),  and  not  to  be  returned  to  any  superior  court,  till 
finally  executed  by  him.  It  recites  a  complaint,  that  the  defendant  hath 
surcharged, ^up^ron^raviY,  the  common:  and  therefore conunands the  sheriff 
to  admeasure  and  apportion  it ;  that  the  defendant  may  not  have  more  than 
belongs  to  him,  and  that  the  plaintiff  may  have  his  rightful  share.  And 
upon  this  suit  all  the  commoners  shall  be  admeasured,  as  well  those  who 
have  not,  as  those  who  have  surcharged  the  common  ;  as  well  the  plaintiff 
as  the  defendant  (Z).  The  execution  of  this  writ  must  be  by  a 
[*239]  jury  of  twelve  men,  who  are  upon  their  *oaths  to  ascertain,  un- 
der the  superintendence  of  the  sheriff,  what  and  how  many  cattle 
each  commoner  is  entitled  to  feed.  And  the  rule  for  this  admeasurement 
is  generally  understood  to  be,  that  the  conunoner  shall  not  turn  more  cattle 
upon  the  common,  than  are  sufficient  to  manure  and  stock  the  land  to 
which  his  right  of  conunon  is  annexed  ;  or,  as  our  ancient  law  expressed 
it,  such  cattle  only  as  are  levant  and  couchant  upon  his  tenement  (m) :  which 
being  a  thing  uncertain  before  admeasurement,  has  frequently,  though  er- 
roneously, occasioned  this  unmeasured  right  of  common  to  be  csdled  a  com- 
mon without  stint  or  sans  nombre  (n) ;  a  thing  which,  though  possible  in 
law  (o),  does  in  fact  very  rarely  exist  (6). 

CJi)  Sea  book  II.  ch.  S. 

(«)  I  RoU.  Abr.  W9. 

U)  Frecm.  )r78. 

A)  8  but.  M9.    Finch,  L,  SI4. 


(0  F.  N.  B.  1S5. 

(m)  Bro.  Abr.  t,  srMcnpliM,  28. 

(«)  Hardr.  117. 

(0)  Lord  Raym.  407. 


(5)  The  modem  doctrine  upon  this  tubject  strained,  together  with  the  commoners,  from 

is  somewhat  different,  for  it  is  now  held,  that  using  the  common  at  all  during  a  part  of  the 

a  prescription  for  a  sole  and  several  pasture,  year.     1  Saund.  353.  n.  (2).    See  also  2  H. 

dec.  in  exclusion  of  the  owner  of  the  soil  for  Bl.  4.    And  it  is  said  to  have   been  clearly 

the  whole  year,  is  good,  2  Lev.  2.    PoUezf.  13.  held,  that  the  commoners  may  prescribe  to 

1  Mod.  74.  for  it  does  not  exclude  the  lord  have  common  in  exclusion  of  the  lord  for"  a 

from  all  the  profits  of  the  soil,  as  he  is  entitled  part  of  the  year.    2  Roll.  Abr.  267.  L.  pi.  1. 

to  the  mines,  trees,  and  quarries.    And  though  (6)  The  lord  may  distrain  not  only  the  cat- 

a  man  cannot  prescribe  to  have  common  eo  tie  of  a  stranger,  but  also  so  many  of  a  com- 

nomifM  for  lAie  whole  year  in  exclusion  of  the  moner's  cattle  as  surcharge  the  common.    2 

lord,  1  Lev.  268.     1  Vent.  395,  still  the  lord  Bla.  R.  818.     Willes,  638.    A  commoner  can 

may,  by  custom,  be  restrained  to  a  qualified  only  distrain  the  cattle  of  a  strangsr,  1  RoU. 

rignt  of  common  during  a  part  of  the  year.  Ab.  320.  405.  pi.  5.    Yelv.  104.  and  not  of  the 

Yelv.  120.    And  it  is  said  the  lord  may  be  re-  lord,  2  Buls.  117;  nor  where  a  comtaoaet 


(54)  See  Hov.  n.  (54)  at  the  end  of  the  Vol.  B.  (II. 
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If,  after  the  admeasurement  has  thus  ascertained  the  right,  the  same 
defendant  surcharges  the  common  again,  the  plaintiff  may  have  a  writ  of 
-neond  surcharge^  de  secunda  superoneratione,  which  is  given  by  the  statute 
Westm.  2.  13  £dw.  I.  c.  8.  and  thereby  the  sheriff  is  directed  to  inquire 
by  a  jury,  whether  the  defendant  has  in  fact  again  surcharged  the  common 
contrary  to  the  tenure  of  the  last  admeasurement :  and  if  he  has,  he  shall 
then  forfeit  to  the  king  the  supernumerary  cattle  put  in,  and  also  shall  pay 
damages  to  the  plaintiff  {p).  This  process  seems  highly  equitable  :  for 
the  first  offence  is  held  to  be  committed  through  mere  inadvertence,  and 
therefore  there  are  no  damages  or  forfeiture  on  the  first  writ,  which  was  only 
to  ascertain  the  right  which  was  disputed  :  but  the  second  offence  is  a  wil- 
ful contempt  and  injustice  ;  and  therefore  punished  very  properly  with  not 
only  damages,  but  also  forfeitiure.  And  herein  the  right,  being  once  settled, 
is  never  again  disputed  ;  but  only  the  fact  is  tried,  whether  there  be  any 
second  surcharge  or  no :  which  gives  this  neglected  proceeding  a  great  ad- 
vantage over  the  modem  method,  by  action  on  the  case,  wherein  the  quan' 
turn  of  common  belonging  to  the  defendant  must  be  proved  upon  every 
fresh  trial,  for  every  repeated  offence  (7). 

*There  is  yet  another  disturbance  of  common,  when  the  owner  [*240] 
of  the  land,  or  other  person,  so  encloses  or  otherwise  obstructs  it, 
that  the  commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is 
by  law  entitled.  This  may  be  done,  either  by  erecting  fences,  or  by  dri- 
ving the  cattle  off  the  land,  or  by  ploughing  up  the  soil  of  the  common  (9). 
Or  it  may  be  done  by  erecting  a  warren  therein,  and  stocking  it  with  rab- 
bits in  such  quantities,  that  they  devour  the  whole  herbage,  and  thereby 
destroy  the  common.  For  in  such  case,  though  the  commoner  may  not 
destroy  the  rabbits,  yet  the  law  looks  upon  this  as  an  injurious  disturbance 
of  his  right,  and  has  given  him  his  remedy  by  action  against  the  own- 
er (r)  (8).  This  kind  of  disturbance  does  indeed  amount  to  a  disseisin, 
and  if  the  commoner  chooses  to  consider  it  in  that  light,  the  law  has  given 
him  an  assise  of  novel-disseisin,  against  the  lord,  to  recover  the  possession 
of  his  common  {s).  Or  it  has  given  a  writ  of  quod  permiltat,  against  any 
stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance 
to  the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  where- 
by the  defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his 

(fi)  F.  N.  a  198.    t  IiMt.  S70.  (r)  Cto.  Jac.  109. 

(f)  Cro.  Eliz.  106.  (t)  F.  N.  B.  179. 

orercbarges  the  common,  by  potting  in  cattle  tained  a  specific  injury.    For  the  lord  is  enti- 

that  are  not  Uvaru  and  eouekhntt  can  another  tied  to  what  remains  of  the  graas,  and  there- 

eommoner  distrain  the  surplas,  at  least  be-  fore  may  consume  it  himself,  or  license  an- 

fore  admeasurement.    3  Wils.  287.    2  Lutw.  other  to  depasture  it.    4  T.  R.  73.    2  Mod.  6. 

1238.    4  Borr.  2426.    But  where  the  right  of  Willcs,  619. 

common  is  limited  to  a  certain  nvmber  of  cattle,  (7)  In  New-York  these  ancient  actions  seem 
without  any  relation  to  the  quantity  of  land  to  be  abolished,  (2  R.  S.  343,  ^  24,)  as  well  as 
which  the  commoner  posaesses,  and  he  puts  the  other  real  actions  mentioned  in  this  chap- 
in  a  greater  number,  perhaps  another  com-  ter:  the  actions  on  the  cose,  however,  still 
noner  may  distrain  the  supemumeraiy  cattle,  remain. 

4  Burr.  2431.    It  seems  clear  that  a  claim  of  (8)  It  is  the  policy  of  the  law  not  to  allow 

enniDoa  pleaded  by  an  inhabitant,  as  an  inha-  commoners  to  abate,  except  only  in  few  cases, 

bitant  merely,  is  bad ;   it  must  be  pleaded  for  an  action  will  best  ascertain  the  just  mea- 

either  in  the  name  of  a  corjjoration  for  the  sure  of  the  damage  sustained.      But  if  the 

benefit  of  the  inhabitants,  or  in  a  que  estate,  lord  erect  a  wall,  gate,  hedge,  or  fence  round 

6  Co.  69.  b.    4  T.  R.  717.    1  Saund.  346.  f.  the  common,  to  prevent  the  commoner's  cattle 

n.  (g).     But  if  the  defendant  be  lord  of  the  from  going  into  the  common,  the  commoner 

manor,  or  one  who  pots  his  cattle  on  the  com-  may  abate  the  erection,  because  it  is  incon- 

mon  with  the  lord's  license,  the  commoner  sistent  with  the  grant.    1  Burr.  259.    6  T.  R 

cannot  maintain  an  action,  unless  he  has  sus-  485. 


188  PRIVATE  WRONGS. 

common  as  he  ought  {t).  But  if  the  commoner  does  not  choose  to  bring 
a  reed  action  to  recoTer  seisin,  or  to  try  the  right,  he  may  (which  is  the 
easier  and  more  usual  way)  bring  an  action  on  the  case  for  his  damages, 
instead  of  an  assise  or  a  quod  permittat  {u). 

There  are  cases  indeed,  in  which  the  lord  may  enclose  and  abridge  the 
common  ;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled 
to  any  remedy.  For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  III. 
c.  4.  that  the  lord  may  approve,  that  is,  enclose  and  convert  to  the  uses  of 
husbandry  (which  is  a  melioration  or  approvement),  any  waste  grounds, 
woods,  or  pastures,  in  which  his  tenants  have  common  appendant 
[*241]  to  their  estates;  provided  he  leaves  ^sufficient  common  to  his 
tenants,  according  to  the  proportion  of  their  land  (9).  And 
this  is  extremely  reasonable  :  for  it  would  be  very  hard  if  the  lord,  whose 
ancestors  granted  out  these  estates  to  which  t&e  commons  are  appendant, 
should  be  precluded  from  making  what  advantage  he  can  of  the  rest  of 
his  manor ;  provided  such  advantage  and  improvement  lie  no  way  dero- 
gatory from  the  former  grants.  The  statute  Westm.  2.  13  Edw.  I.  c.  46. 
extends  this  liberty  of  approving,  in  like  manner,  against  all  others  that 
have  common  appurtenant,  or  in  gross,  as  well  as  against  the  tenants  of 
the  lord,  who  have  their  common  appendant ;  and  farther  enacts,  that  no 
assise  of  novel-disseisin,  for  common,  shall  lie  against  a  lord  for  erecting 
on  the  common  any  windmill,  sheephouse,  or  other  necessary  buildings 
therein  specified :  which,  sir  Edward  Coke  says  (to),  are  only  put  as  ex- 
amples ;  and  that  any  other  necessary  improvements  may  be  made  by  the 
lord,  though  in  reality  they  abridge  the  common,  and  make  it  less  sufficient 
for  the  commoners.  And  la^ly  by  statute  29  Geo.  II.  c.  36.  and  31  Geo. 
IL  c.  41.  it  is  particularly  enacted,  that  any  lords  of  wastes  and  commons, 
with  the  consent  of  the  major  part,  in  number  and  value,  of  the  commoa* 
ers,  may  enclose  any  part  thereof,  for  the  growth  of  timber  and  under- 
wood (10),  (11). 

III.  The  third  species  of  disturbance,  that  of  ways  (12),  is  very  similar 
in  its  nature  to  the  last :  it  principally  happening  when  a  person,  who 
hath  a  right  to  a  way  over  another's  grounds,  by  grant  or  prescription,  is 
obstructed  by  enclosures,  or  other  obstacles,  or  by  ploughing  across  it ;  by 
which  means  he  cannot  enjoy  his  right  of  way,  or  at  least  not  in  so  com- 
modious a  manner  as  he  might  have  done.     If  this  be  a  way  annexed  to 

(0  Finch,  L.  97S.    F.  N.  B.  123.  (le)  S  Inst.  476. 

(u)  Cro.  Jac.  195. 

(9;  See  2  book,  p.  34.  note.  part  of  the  soif  for  building,  if  the  exereite  of 

(10)  As  the  lord  may  approve,  leaving  a  the  right  be  immemorial.  5  T.  R.  417.  n.  Bat 

•ufflciency  of  common,  the  commoner  abates  a  custom  for  the  lord  to  grant  leases  of  the 

an  erection  at  the  peril  of  an  action.    A  per-  waste,  without  restriction,  is  bad  in  point  of 

son  seised  in  fee  of  the  waste  may  approve,  law.    3  B.  &  A.  153. ' 

although  he  be  not  lord.    3  T.  R.  445.    But  The  cultivation  of  common  lands,  and  the 

there  can  be  no  approvement  against  the  te-  enclosure  and  management  of  them,  are  now 

nants  of  a  manor,  who  have  a  right  to  dig  carried  on  under  private  acts  of  parliament, 

Savel  in  the  wastes,  and  take  estovers,  2  T.  subject  to,  and  adopting  the  regulations  laid 

.  391.  nor  acainst  common  of  turbary.    1  down  in  the  13  Geo.  III.  c.  81.  and  41  Geo. 

Taunt.  435.    And  although  the  lord  may  ap-  III.  c.  109.  which  are  incorporated  into  all 

frove  against  common  of  pasture,  by  20  H.  special  enclosure  acu. 

II.  c.  4.    5  T.  R.  411,  yet  there  may  be  other  (11)  Common  of  pasture  of  lands  is  left  in 

rights  of  common  against  which  he  cannot  ap-  New- York  without  any  statutory  provisions 

prove.    6  T.  R.  741.    A  custom  for  tenants  to  similar  to  those  mentioned  in  the  text 

approve  by  the  lord's  consent,  and  by  present-  (12)  As  to  private  ways  in  general,  see  an* 

ment  of  the  homage,  does  not  restrain  the  te,  2  book,  35  to  37.     Also  Com.  Dig,  title 

lord's  right  to  approve.    2  T.  R.  392.  (if).    The  Chemin. 
lord  may,  with  consent  of  the  homage,  grant 
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Dis  estate,  and  the  obstruction  is  made  by  the  tenant  of  the  land,  thLs 
brings  it  to  another  species  of  injury ;  for  it  is  then  a  nuisaneey  for  which 
an  assise  will  lie,  as  mentioned  in  a  former  chapter  {x).  But  if  the  right 
of  way,  thus  obstructed  by  the  tenant,  be  only  in  gross  (that  is,  an- 
nexed to  a  man's  person  and  unconnected  with  any  lands  or  *tene-  [*242] 
meats),  or  if  the  obstruction  of  a  way  belonging  to  a  house  or 
land  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbance : 
for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands  or  tene- 
ments, and  therefore  does  not  fall  under  the  legal  notion  of  a  nuisance, 
which  must  be  laid,  ad  nocumentwn  liberi  tenementi  (y) ;  and  the  obstruction 
of  it  by  a  stranger  can  never  tend  to  put  the  right  of  way  in  dispute :  the 
remedy  therefore  for  these  disturbances  is  not  by  assise  or  any  real  action,^ 
but  by  the  universal  remedy  of  action  on  the  case  to  recover  damages  {z), 

lY.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure^ 
or  breaking  that  connexion  which  subsists  between  the  lord  and  his  tenant, 
and  to  which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be 
wantonly  dissolved  by  the  act  of  a  third  person.  To  have  an  estate  well 
tenanted  is  an  advantage  that  every  landlord  must  be  very  sensible  of ; 
and  therefore  the  driving  away  of  a  tenant  from  off  his  estate  is  an  injury 
of  no  small  consequence.  So  that  if  there  be  a  tenant  at  will  of  any  lands 
or  tenements,  and  a  stranger  either  by  menaces  and  threats,  or  by  unlaw- 
ful distresses,  or  by  fraud  and  circumvention,  or  other  means,  contrives  to 
drive  him  away,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  very 
justly  construes  to  be  a  wrong  and  injury  to  the  lord  (a),  and  gives  him  a 
reparation  in  damages  against  the  offender  by  a  specisd  action  on  the  case. 

v.  The  fifth  and  last  species  of  disturbance,  but  by  far  the  most  con- 
siderable, is  that  of  disturbance  o(  patronage  (13) ;  wluch  is  an  hindrance 
or  obstruction  of  a  patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  (A 
injury,  called  usurpation  ;  which  is  an  absolute  ouster  or  dispossession  of 
the  patron,  and  happens  when  a  stranger,  that  hath  no  right, 
presenteth  a  clerk,  and  he  is  thereupon  ^admitted  and  insti-  [*249] 
tuted  (h).  In  which  case,  of  usurpation,  the  patron  lost  by  the 
common  law  not  only  his  turn  of  presenting  pro  hac  vice,  but  also  the  ab- 
solute and  perpetual  inheritance  of  the  advowson,  so  that  he  could  not  pre- 
sent again  upon  the  next  avoidance,  unless  in  the  mean  time  he  recovered 
his  right  by  a  real  action,  viz.  a  writ  of  right  of  advowson  (e).^  The  rea- 
son given  for  his  losing  the  present  turn,  and  not  ejecting  the  usurper's 
clerk,  was  that  the  final  intent  of  the  law  in  creating  this  species  of  pro- 
perty being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the 
peace  of  the  church  (provided  a  clerk  Were  once  admitted  and  instituted) 
to  the  right  of  any  patron  whatever  (14).     And  the  patron  also  lost  the 


is)  Ch.  13,  p.  218. 

(y)  p.  N.  B.  183. 

(s)  Hale  on  F.  N.  B.  185. 


Lnt.  111.  110. 


(a)  Hal.  Anal.  c.  40. 
(6)  Co.  Liu.  297. 
(c)  6  Rep.  49. 


1  Roll.  Abr.  108. 


(13)  See  in  general,  Mirehouae  on  Advaw-  sion  and  inatitution,  came  in  by  a  judicial  act, 
tons,  and  ante,  2  book  22,  notes  3,  5,  6,  aa  to  and  the  law  presumes  that  the  bishop  who  has 
advowsons,  ritjfhts  of  presentation,  &c.  the  care  of  toe  souls  of  all  within  his  diocese, 

(14)  And  this  preference  of  the  peace  of  the  for  which  he  shall  answer  at  his  fearful  and 
cirareh  to  the  litigated  rights  of  patrons,  was  final  account  (in  respect  of  which  he  ought  to 
held  to  preTsil  in  all  cases  without  any  regard  keep  and  defend  them  against  all  heretics,  and 
lo  infancy,  coverture,  or  any  such  like  disabi-  schismatics,  and  other  ministers  of  the  devil), 
lity  of  the  patron.  For  it  was  a  maxim  of  the  will  not  do  or  assent  to  any  wrong  to  be  done 
common  law, "  that  he  who  came  in  by  admia-  to  their  patronages,  which  is  of  their  earthly 

Vol.  II     (55)  Bee  IIov.  n.  (55)  at  the  end  of  the  Vol.  B.  m.  (58)  Ibid.  (56)  B.  UL 
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inheritance  of  bis  advovson,  unless  he  recovered  it  in  a  writ  of  right,  be- 
cause hj  such  usurpation  he  was  put  out  of  possession  of  his  advowson, 
as  much  as  when  by  actual  entry  and  ouster  he  is  disseised  of  lands  or 
houses ;  since  the  only  possession,  of  which  an  advowson  is  capable,  is 
by  actual  4pre8entation  and  admission  of  one's  clerk.  As,  therefore,  when 
the  clerk  was  once  instituted  (except  in  the  case  of  the  king,  where  he 
must  also  be  inducted)  (d)  the  church  became  absolutely  ^2/;  so  the 
usurper  by  such  plenarty,  arising  from  his  own  presentation,  became  in 
fact  seised  of  the  advowson :  which  seisin  it  was  impossible  for  the  true 
patron  to  remove  by  any  possessory  action,  or  other  means,  during  the  ple- 
narty or  fulness  of  the  church ;  and  when  it  became  void  afresh,  he  could 
not  then  present,  since  another  had  the  right  of  possession.  The  only 
remedy  therefore,  which  the  patron  had  left,  was  to  try  the  mere  right  in 
a  writ  of  right  of  advowson ;  which  is  a  peculiar  writ  of  right,  framed  for 
this  special  purpose,  but  in  every  other  respect  corresponding  with  other 
writs  of  right  (e) :  and  if  a  man  recovered  therein,  he  regained  the  pos- 
session of  his  advowson,  and  was  entitled  to  present  at  the  next  avoid- 
ance (/).  But  in  order  to  such  recovery  he  must  allege  a  presentation  in 
nimself  or  some  of  his  ancestors,  which  proves  him  or  them  to  have  been 
once  in  possession :  for,  as  a  grant  of  the  advowson,  during  the 
[*244]  fullness  of  church,  conveys  *no  manner  of  possession  for  the 
present,  therefore  a  purchaser,  until  he  hath  presented,  hath  no 
actual  seisin  whereon  to  ground  a  writ  of  right  {g).  Thus  stood  the  com- 
mon law. 

But,  bishops  in  ancient  times,  either  by  carelessness  or  collusion,  fre- 
quently instituting  clerks  upon  the  presentation  of  usiurpers,  and  thereby 
defrauding  the  real  patrons  of  their  right  of  possession,  it  was  in  substance 
enacted  by  statute  Westm.  2.  13  £dw.  1.  c.  5.  ^  2.  that  if  a  posses- 
sory action  be  brought  within  six  months  after  the  avoidance,  the  pa- 
tron shall  (notwithstanding  such  usurpation  and  institution)  recover  that 
very  presentation ;  which  gives  back  to  him  the  seisin  of  the  advow- 
son. Yet  still,  if  the  true  patron  omitted  to  bring  his  action  within  six 
months,  the  seisin  was  gained  by  the  usurper,  and  the  patron,  to  recover 
it,  was  driven  to  the  long  and  hazardous  process  of  a  writ  of  right.  To 
remedy  which  it  was  farther  enacted  by  statute  7  Ann.  c.  18.  that  no 
usurpation  shall  displace  the  estate  or  interest  of  the  patron,  or  turn  it  to 
a  mere  right ;  but  that  the  true  patron  may  present  upon  the  next  avoid- 
ance, as  if  no  such  usurpation  had  happened.  So  that  the  title  of  usurpa- 
tion is  now  much  narrowed,  and  the  law  stands  upon  this  reasonable  foun- 
dation :  that  if  a  stranger  usurps  my  presentation,  and  1  do  not»  pursue 
my  right  within  six  months,  I  shall  lose  that  turn  without  remedy,  for  the 
peace  of  the  church,  and  as  a  punishment  for  my  own  negligence ;  but 
that  turn  is  the  only  one  1  shall  lose  thereby.  Usurpation  now  gains  no 
right  to  the  usurper,  with  regard  to  any  future  avoidance,  but  only  to  the 
present  vacancy :  it  cannot  indeed  be  remedied  after  six  months  are  past ; 
but,  during  those  six  months,  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  right  of  advowson  may  therefore  be  these  three  persons  ; 
the  pseudo-patron,  his  clerk,  and  the  ordinary  ;  the  pretended  patron,  by 

(d)  0  Rep.  49.  ^  (/)  Ibid.  86. 

(e)  F.  N.  B.  30.  (g)  2  Inst.  S57. 

poMemion  ;  bat  if  the  church  be  litigioiu,    jure  patrvnahUf  and  ao  do  right"     6  Cokc» 
that  be  will  inform  hinuelf  of  the  truth  by  a    49. 
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presenting  to  a  church  to  which  he  has  no  right,  and  thereby  making  it 
litigious  or  disputable ;  the  clerk,  by  demanding  or  obtaining  insti- 
tution *which  tends  to  and  promotes  the  same  inconvenience  ;  and  [*245l 
the  ordinary,  by  refusing  to  admit  the  real  patron's  clerk,  or  ad- 
mitting the  clerk  of  the  pretender.  These  disturbances  are  vexatious  and 
injurious  to  him  who  hath  the  right :  and  therefore,  if  he  be  not  wanting 
to  himself,  the  law  (besides  the  writ  of  right  ofadvowson^  which  is  a  final 
and  conclusive  remedy)  hath  given  him  two  inferior  possessory  actions  for 
his  relief;  an  assise  of  darrein  presentment,  and  a  writ  of  quare  impedit ;  in 
which  the  patron  is  always  the  plaintiff,  and  not  the  clerk.  For  the  law 
supposes  the  injury  to  be  offered  to  him  only,  by  obstructing  or  refusing  the 
admission  of  his  nominee ;  and  not  to  the  clerk,  who  hath  no  right  in  him 
till  institution,  and  of  course  can  suffer  no  injury. 

1.  An  assise  of  darrein  presentment,  or  last  presentation,  lies  when  a 
man,  or  his  ancestors,  under  whom  he  claims,  have  presented  a  clerk  to 
a  benefice,  who  is  instituted ;  and  afterwards  upon  the  next  avoidance  a 
stranger  presents  a  clerk,  and  thereby  disturbs  him  that  is  the  real  patron. 
In  which  case  the  patron  shall  have  this  writ  (h)  directed  to  the  sheriff 
to  summon  an  assise  or  jury,  to  inquire  who  was  the  last  patron  that 
presented  to  the  church  now  vacant,  of  which  the  plaintiff  complains 
that  he  is  deforced  by  the  defendant :  and,  according  as  the  assise  de- 
termines that  question,  a  writ  shall  issue  to  the  bishop ;  to  institute  the 
clerk  of  that  patron,  in  whose  favour  the  determination  is  made,  and 
also  to  give  damages,  in  pursuance  of  statute  Westm.  2.  13  Edw.  I.  c. 
5.  This  question,  it  is  to  be  observed,  was,  before  the  statute  7  Ann.  be- 
fore mentioned,  entirely  conclusive,  as  between  the  patron  or  his  heirs  and 
a  stranger :  for,  till  then,  the  full  possession  of  the  advowson  was  in  him 
who  presented  last  and  his  heirs :  unless,  since  that  presentation,  the  clerk 
had  been  evicted  within  six  months,  or  the  rightful  patron  had  recovered 
the  advowson  in  a  writ  of  right ;  which  is  a  title  superior  to  all  others. 
But  that  statute  having  given  a  right  to  any  person  to  bring  a  quare  impe- 
dit, and  to  recover  (if  his  title  be  good)  notwithstanding  the  last 
presentation,  by  whomsoever  *made ;  assises  of  darrein  present-  [*246] 
ment,  now  not  being  in  any  wise  conclusive,  have  been  totally  dis- 
used, as  indeed  they  began  to  be  before ;  a  quare  impedit  being  more  ge- 
*  neral,  and  therefore  %  more  usual  action.  For  the  assise  of  darrein  present^ 
meiU  lies  only  where  a  man  has  an  advowson  by  descent  from  his  ances- 
tors ;  but  the  writ  of  quare  impedit  is  equally  remediable  whether  a  man 
claims  title  by  descent  or  by  purchase  (t). 

2.  I  proceed  therefore,  secondly,  to  inquire  into  the  nature  (k)  of  a  writ 
of  quare  impedit,  now  the  only  action  used  in  case  of  the  disturbance  of 
patronage :  and  shall  first  premise  the  usual  proceedings  previous  to  the 
bringing  of  the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present 
within  six  calendar  months  (l),  otherwise  it  will  lapse  to  the  bishop.  But 
if  the  presentation  be  made  within  that  time,  the  bishop  is  bound  to  admit 
and  institute  the  clerk,  if  found  sufiicient  (m)  \  unless  the  church  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  opposition  be  intended,  it 
is  usual  for  each  party  to  enter  a  caveat  with  the  bishop,  to  prevent  his  in- 
stitution of  his  antagonist's  clerk.     An  institution  after  a  caveat  entered  is 

(h)  p.  N.  B.  Jl.  (I)  See  book  II.  ch.  18. 

(i)  S  Inst.  S96.  («•)  See  book  I.  ch.  11. 

ik)  See  BotwelFs  c«se,  8  Rep.  48. 
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void  by  the  ecclesiastical  law  (n) ;  but  this  the  temporal  courts  pay  no 
regard  to,  and  look  upon  a  caveat  as  a  mere  nullity  (o).  But  if  two  pre- 
sentations be  offered  to  the  bishop  upon  the  same  avoidance,  the  church  is 
then  said  to  become  litigious  ;  and,  if  nothing  farther  be  done,  the  bishop 
may  suspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  &  jus  patronatus^  he 
is  bound  to  do  it.  Ajus  patranatus  is  a  commission  from  the  bishop,  direct- 
ed usually  to  his  chancellor  and  others  of  competent  learning :  who  are  to 
summon  a  jury  of  six  clergymen  and  six  laymen,  to  inquire  into 
[*247]  and  examine  who  is  the  *rightful  patron  (p) ;  and  if,  upon  such 
inquiry  made  and  certificate  thereof  returned  to  the  commis- 
sioners, he  admits  and  institutes  the  clerk  of  that  patron  whom  they  return 
as  the  true  one,  the  bishop  secures  himself  at  all  events  from  being  a  dis- 
turber, whatever  proceedings  may  be  had  afterwards  in  the  temporal 
courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against  him  in 
the  spiritual  court,  denominated  a  duplex  querela  {q) :  which  ia  a  complaint 
in  the  nature  of  an  appeal  from  the  ordinary  to  his  next  immediate  superior ; 
as  from  a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the  delegates ; 
and  if  the  superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it 
will  grant  institution  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course ;  but  in 
contested  presentations  they  seldom  go  so  far :  for,  upon  the  first  delay  or 
refusal  of  the  bishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ 
of  quare  impedit  against  the  bishop,  for  the  temporal  injury  done  to  his  pro- 
perty, in  disturbing  him  in  his  presentation.  And,  if  the  delay  arises  from 
the  bishop  alone,  as  upon  pretence  of  incapacity,  or  the  like,  then  he  only 
is  named  in  the  writ ;  but  if  there  be  another  presentation  set  up,  then  the 
pretended  patron  and  his  clerk  are  also  joined  in  the  action  ;  or  it  may  be 
brought  against  the  patron  and  clerk,  leaving  out  the  bishop ;  or  against 
the  patron  only.  But  it  is  most  advisable  to  bring  it  against  aU  three  :  for 
if  the  bishop  be  left  out,  and  the  suit  be  not  determined  till  the  six  months 
are  past,  the  bishop  is  entitled  to  present  by  lapse ;  for  he  is  not  party  to 
the  suit  (r) ;  but,  if  he  be  named,  no  lapse  can  possibly  accrue  till  the  right 
is  determined.  If  the  patron  be  left  out,  and  the  writ  be  brought  only 
against  the.  bishop  and  the  derk,  the  suit  is  of  no  effect,  and  the  writ  shall 
abate  {s) ;  for  the  right  of  the  patron  is  the  principal  question  in 
[*248]  the  cause  (t).  If  the  *clerk  be  left  out,  and  has  received  institu- 
tion before  the  action  brought  (as  is  sometimes  the  case),  the  pa- 
tron by  this  suit  may  recover  his  right  of  patronage,  but  not  the  present 
turn  ;  for  he  cannot  have  judgment  to  remove  the  clerk,  unless  he  be  made 
a  defendant,  and  party  to  the  suit,  to  hear  what  he  can  allege  against  it. 
For  which  reason  it  is  the  safer  way  to  insert  all  three  in  the  wriL 

The  writ  of  quare  impedit  (u)  commands  the  disturbers,  the  bishop,  the 
pseudo-patron,  and  his  clerk,  to  permit  the  plaintiff  to  present  a  proper 
person  (without  specifying  the  particular  clerk)  to  such  a  vacant  church, 
which  pertains  to  his  patronage ;  and  which  the  defendants,  as  he  alleges, 
do  obstruct ;  and  unless  they  so  do,  then  that  they  appear  in  court  to  shew 
the  reason  why  they  hinder  him. 

(•)  1  Bum.  907.  (r)  Cro.  Jac.  08. 

(o)  1  RolL  R«p.  101.  («)  Hob.  316. 

(p)  1  Born.  10, 17.  (f)  7  R«p.  85. 

iq)  Ibid.nZ.  tm)  F.N.B  tt. 
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Immediatelj  on  the  suing  out  of  the  quare  impedity  if  the  plaindff  sus- 
pects that  the  bishop  will  admit  the  defendant's  or  any  other  clerk,  pending 
the  suit,  he  may  have  a  prohibitory  writ,  called  a  ne  admittas  (to) ;  which 
recites  the  contention  begun  in  the  king's  courts,  and  forbids  the  bishop  to 
admit  any  clerk  whatsoever  till  such  contention  be  determined.  And  it 
the  bishop  doth,  after  the  receipt  of  this  writ,  admit  any  person,  even 
though  the  patron's  right  may  have  been  found  in  a  jure  patronatds,  then 
the  plaintiff,  after  he  has  obtained  judgment  in  the  qtutre  impedity  may  re- 
move the  incumbent,  if  the  clerk  of  a  stranger,  by  writ  of  scire  facuis  (x) : 
and  shall  have  a  special  action  against  the  bishop,  called  a  quarc  incurri' 
hravit ;  to  recover  the  presentation,  and  also  satisfaction  in  damages  for  the 
injury  done  him  by  incumbering  the  church  with  a  clerk,  pending  the  suit, 
and  after  the  ne  admittas  received  (y).  But  if  the  bishop  has  incumbered 
the  church  by  instituting  the  clerk,  before  the  ne  admittas  issued,  no  quare 
incumhramt  lies :  for  the  bishop  hath  no  legal  notice,  till  the  writ 
of  ne  admiUas  is  served  upon  *him  (15).  The  patron  is  there-  [*249] 
fore  left  to  his  quare  impedit  merely ;  which,  as  was  before  observed, 
now  lies  (since  the  statute  of  Westm.  2.)  as  well  upon  a  recent  usurpation 
within  six  months  past,  as  upon  a  disturbance  without  any  usurpation 
had. 

In  the  proceedings  iqpon  a  qtuxre  impedit,  the  plaintiff  must  set  out  his 
title  at  length,  and  prove  at  least  one  presentation  in  himself,  his  ancestors, 
or  those  under  whom  he  claims  ;  for  he  must  recover  by  the  strength  of 
his  own  right,  and  not  by  the  weakness  of  the  defendant's  {z) :  and  he 
must  also  shew  a  disturbance  before  the  action  brought  (a).  IJpon  this 
the  bishop  and  the  clerk  usually  disclaim  all  title  :  save  only,  the  one  as 
ordinary,  to  admit  and  institute ;  and  the  other  as  presentee  of  the  patron, 
who  is  left  to  defend  his  own  right.  And  upon  failure  of  the  plaintiff  in 
making  out  his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himself,  if  needful.  But  if  the  right  be  found 
for  the  plaintiff,  on  the  trial,  three  farther  points  are  also  to  be  inquired :  1 . 
If  the  church  be  full,  and,  if  full,  then  of  whose  presentation  :  for  if  it  be  of 
the  defendant's  presentation,  then  the  clerk  is  removable  by  writ  brought 
in  due  time.  2.  Of  what  value  the  living  is :  and  this  in  order  to  assess 
the  damages  which  are  directed  to  be  given  by  the  statute  of  Westm.  2. 
3.  In  case  of  plenarty  upon  an  usurpation,  whether  six  calendar  {h)  months 
have  passed  between  the  avoidance  and  the  time  of  bringing  the  action : 
for  then  it  would  not  be  within  the  statute,  which  permits  an  usurpation  to 
be  devested  by  a  quare  impedit,  brought  infra  tempus  semestre.  So  that  ple- 
narty is  still  a  sufficient  bar  in  an  action  of  quare  impedit,  brought  above 
six  months  after  the  vacancy  happens ;  as  it  was  universally  by  the  com- 
mon law,  however  early  the  action  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath  com- 
menced his  action  in  due  time,  then  he  shall  have  ^judgment  to    [*2d0] 
recover  the  presentation ;  and,  if  the  church  be  full  by  institution 
of  any  clerk,  to  remove  him :  unless  it  were  filled  pendente  lite  by  lapse  to 

(»)  F.  N.  B.  ST.  (X)  Vaugh.  7, 8. 

(x)  S  Sid.  04.  (a)  Hob.  IM. 

(y)  F.  N.  B.  43.  (ft)  S  Inst.  361. 


(15)  Yet  it »  said,  that  if  the  bishop  incum-    N.  N.  Ill  a,  cited,  Com.  Dig.  Qaare  Incam> 
ben  when  no  ptare  impedit  is  pending,  and  no    braTit. 
debate  for  the  ohnreh,  guart  incumbrami  lies. 
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the  ordinary,  he  not  being  party  to  the  suit ;  in  which  case  the  plaintifl 
loses  his  presentation  pro  hoc  tnce,  but  shall  recover  two  years'  full  valye  ot 
the  church  from  the  defendant  the  pretended  patron,  as  a  satisfaction  for 
the  turn  lost  by  his  disturbance ;  or,  in  case  of  insolvency,  the  defendant 
shall  be  imprisoned  for  two  years  (c).  But  if  the  church  remains  still  void 
at  the  end  of  the  suit,  then  whichever  party  the  presentation  is  found  to 
belong  to,  whether  plaintiff  or  defendant,  shall  have  a  writ  directed  to  the 
bishop  ad  admittendum  ehricum  (d),  reciting  the  judgment  of  the  court,  and 
ordering  him  to  admit  and  institute  the  clerk  of  the  prevailing  party ;  and, 
if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the  bishop  in 
a  writ  of  quare  non  admissit  (e),  and  recover  ample  satisfaction  in  dama- 
ges. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before 
been  incidentally  mentioned)  a  vnit  of  right  ofadvowson^  which  resembles 
other  writs  of  right :  the  only  distinguishing  advantage  now  attending  it 
being,  that  it  is  more  conclusive  than  a  quare  impedit ;  since  to  an  action 
of  quare  inipedii  a  recovery  had  in  a  writ  of  right  may  be  pleaded  in  bar. 
There  is  no  limitation  with  regard  to  the  time  within  which  any  actions 
touching  advowsons  are  to  be  brought ;  at  least  none  later  than  the  times 
of  Richard  L  and  Henry  III. :  for  by  statute  1  Mar.  st.  2.  c.  5.  the  statute 
of  limitations,  32  Hen.  YIII.  c.  2.  is  declared  not  to  extend  to  any  writ  of 
right  of  advowson,  quare  impedit,  or  assise  of  darrein  presentment  ot  jus  pa* 
tronatds.  And  this  upon  very  good  reason :  because  it  may  very  easily 
hi^pen  that  the  title  to  an  advowson  may  not  come  in  question,  nor  the 
right  have  opportunity  to  be  tried  within  sixty  years  ;  which  is  the  long- 
est period  of  limitation  assigned  by  the  statute  of  Henry  YIII.  For  sir  Ed- 
ward Coke  (f)  tells  us,  that  there  was  a  parson  of  one  of  his 
[*251]  ^churches,  that  had  been  incumbent  there  above  fifty  years ;  nor 
are  instances  wanting  wherein  two  successive  incumbents  have 
continued  for  upwards  of  a  hundred  years  {g).  Had  therefore  the  last  of 
these  incumbents  been  the  clerk  of  a  usurper,  or  had  he  been  presented  by 
lapse,  it  would  have  been  necessary  and  unavoidable  for  the  patron,  in 
case  of  a  dispute,  to  have  recurred  back  above  a  century ;  in  order  to  have 
shewn  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior 
incumbent.  But  though,  for  these  reasons,  a  limitation  is  highly  improper 
with  respect  only  to  the  length  of  time  ;  yet,  as  the  title  of  advowson  is, 
fo]^  want  of  some  limitation,  rendered  more  precarious  than  that  of  any 
other  hereditament  (especially  since  the  statute  of  queen  Anne  hath  al- 
lowed possessory  actions  to  be  brought  upon  any  prior  presentation,  how- 
ever distant),  it  might  not  perhaps  be  amiss  if  a  limitation  were  establish- 
ed with  respect  to  the  number  of  avoidances ;  or,  rather,  if  a  limitation 
were  compounded  of  the  length  of  time  and  the  number  of  avoidances  to- 
gether :  for  instance,  if  no  seisin  were  admitted  to  be  alleged  in  any  of 
diese  writs  of  patronage,  afler  sixty  years  and  three  avoidances  were 
past  (16). 


(c)  SUt.  Westm.  9.  13  Ed.  I.  c.  5, 4  3. 

(d)  F.  N.B.38. 

(e)  /Ml.  47. 
(jO  1  Inst.  115. 


(g)  Two  successive  incumbents  or  the  rectory  of 
Chelsfield  emn  Famboroug^in  Kent,  continued  101 
years ;  of  whom  the  former  was  admitted  in  IMO^ 
the  latter  in  1700,  and  died  in  1751. 


(16)  A  quare  impedit  lies  for  a  church,  an  WiUea  Rep.  608.  2  Rol.  Ab.  380.  This  ac 
hospital,  and  a  donative,  and  by  the  equity  of  tion  may  be  brought  by  the  king  in  right  of  hia 
the  statute  of  Westminster,  it  lies  for  pre*  crown,  or  on  a  title  by  lapse  by  a  common  par- 
bends,   chapels,   vicarages.      3  T.  R.  650.  ton,  or  by  several  wbo  have  the  same  title,  bv 
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In  a  wnt  of  qwire  impedit,  which  is  almost  the  only  real  action  that  re- 
mains in  common  use,  and  also  in  the  assise  of  darrein  presentment,  and  writ 
of  right,  the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the  disturber. 
But,  by  virtue  of  several  acts  of  parliament  (A),  there  is  one  species  of  pre- 
sentations, in  which  a  remedy,  to  be  sued  in  the  temporal  courts,  is  put 
into  the  hands  of  the  clerks  presented,  as  well  as  of  the  owners  of  the  ad- 
vowson.  I  mean  the  presentation  to  such  benefices  as  belong  to  Romani 
Catholic  patrons ;  which,  according  to  their  several  counties,  are  vested  iot 
and  secured  to  the  two  universities  of  this  kingdom.  And  particularly  by 
the  statute  of  12  Ann.  st.  2.  c.  14.  s.  4.  a  new  method  of  proceeding  is 
provided ;  vvg.  that,  besides  the  writs  of  quare  impedit,  which  the  universi- 
ties as  patrons  are  entitled  to  bring,  they,  or  their  clerks,  may  be 
at  liberty  to  file  a  bill  *in  equity  against  any  person  presenting  [*252] 
to  such  livings,  and  disturbing  their  right  of  patronage,  or  his  ees- 
tuy  que  trust,  or  any  other  person  whom  they  have  cause  to  suspect ;  in 
Older  to  compel  a  discovery  of  any  secret  trusts,  for  the  benefit  of  papists, 
in  evasion  of  those  laws  whereby  this  right  of  advowson  is  vested  in  those 
learned  bodies  ;  and  also  (by  the  statute  11  Geo.  II.  c.  17.)  to  compel  a 
discovery  whether  any  grant  or  conveyance,  said  to  be  made  of  such  ad- 
vowson, were  made  bona  fide  to  a  protestant  purchasor,  for  the  benefit  of 
protestants,  and  for  a  full  consideration ;  without  which  requisites  ever^ 
such  grant  and  conveyance  of  any  advowson  or  avoidance  is  absolutely 
null  and  void.  This  is  a  particular  law,  and  calculated  for  a  particular 
purpose :  but  in  no  instance  but  this  does  the  common  law  permit  the 
clerk  himself  to  interfere  in  recovering  a  presentation,  of  which  he  is  after- 
wards to  have  the  advantage.  For  besides  that  he  has  (as  was  before  ob- 
served) no  temporal  right  in  him  till  after  institution  and  induction ;  and  as 
he  therefore  can  suffer  no  wrong,  is  consequently  entitled  to  no  remedy ; 
this  exclusion  of  the  clerk  from  being  plaintiff  seems  also  to  arise  from  the 
very  great  honour  and  regard  which  the  law  pays  to  his  sacred  fimction. 
For  it  looks  upon  the  cure  of  souls  as  too  arduous  and  important  a  task  to 
be  eagerly  sought  for  by  any  serious  clergyman ;  and  therefore  will  not 

(A)  Stot.  S  Jac.  I.  c.  5.    IW.  ftlC.c.S8.    IS  >Um.  it.  3,  c.  14.    11Gm.ILc.  17. 

■n  exseutor  or  »dminutrator.  To  maintain  of  a  charch,  but  they  must  all  join ;  though  it 
the  action  there  muat  be  a  disturbanee,  aa,  if  ia  otherwise  of  coparceners,  for  if  they  do  not 
brought  bf  a  purchaser,  he  may  alleae  a  pre-  acree,  the  eldest  shall  have  the  presentation, 
sentation  in  him  from  whom  he  purcnased  die  dto.  Joinder  in  Action,  103.  But  where  A. 
same.  Str.  1007.  1  Hen.  Bla.  376.  530.  If  &B.  were  the  grantees  of  the  next  avoidance 
there  are  distinct  patrons  of  an  advowson  in  of  a  church,  and  before  any  avoidance  A.  re- 
one  and  the  same  church,  as  where  one  haa  leased  his  interest  to  B.  and  then  the  church 
the  first  portion  and  another  the  second,  he  became  void,  it  was  holden  that  B.  alone 
who  ia  disturbed  may  have  a  quare  impedit,  3  should  present  to  the  church,  and  if  he  be  dis- 
T.  R.  646 ;  and  if  tnere  are  distinct  patrons  torbed  might  bringa  quare  immdii  in  his  own 
and  incumbents,  so  that  the  church  is  divided  name  only.  Cro.  £liz.  600.  If  the  suit  be  bv 
into  moieties,  he  who  is  disturbed  shall  have  an  executor  or  administrator,  upon  an  avoid- 
the  writ.  10  Rep.  136.  5  Rep.  102.  1  Inat  aace  in  the  life  of  the  testator,  an  allegation  of 
18.  a.  4  Rep.  75.  And  if  the  right  of  nomi-  the  disturbance  in  the  life  of  the  testator  is 
nation  is  in  one,  and  that  of  presentation  in  sufficient.  R.  Sav.  95.  Lutw.  2.  See  also, 
another,  the  quare  impedit  will  lie  bv  the  per-  as  to  the  right  of  the  executor  to  bring  this 
son  having  the  nomination  against  the  persoa  action,  Yin.  Ab.  Executors,  P«  pl*  7.  Latch, 
who  has  the  presentation  and  obstructs  the  168,  9.  Sir  W.Jones,  175.  roph.  190.  1 
rif^t.  3  T.  K.  651.  Rast.  506.  b.  If  there  Tent.  30.  As  the  defendant  is  oonsidered  an 
are  two  or  more  tenants  in  common,  or  joint-  actor  in  a  ouare  impedit,  he  may  make  up  the 
tenants,  they  must  join  in  a  quart.  impedU  of  issues,  Tiad,  Prac.  793,  and  may  have  a  trial 
an  advowson,  for  it  is  an  entire  thing,  and  one  \]j  proviso,  although  the  plaintiff  has  not  ccsn- 
of  them  cannot  have  square  impedit  of  a  moie-  mitted  any  laches  in  proceeding  to  trial  lb. 
ty  or  of  a  third  or  fourth  part  of  an  advowson  820. 
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permit  him  to  contend  openly  at  law  for  a  charge  and  trust,  which  it  pre- 
sumes he  undertakes  with  diffidence. 

But  when  the  clerk  is  in  full  possession  of  the  heneiice,  the  law  gives 
him  the  same  possessory  remedies  to  recover  his  glebe,  his  rents,  his  tithes, 
and  other  ecclesiastical  dues,  by  writ  of  entry,  assise,  ejectment,  debt,  or 
trespass  (as  the  case  may  happen),  which  it  furnishes  to  the  owners  of  lay 
property.  Yet  he  shall  not  have  a  writ  of  right,  nor  such  other  similar 
writs  as  are  grounded  upon  the  mere  right ;  because  he  hath  not  in  him 
the  entire  fee  and  right  (t),  but  he  is  entitled  to  a  special  remedy  called  a 
writ  of  juris  utrum,  which  is  sometimes  styled  the  parson's  writ  of 
[*253]  right  (I),  *being  the  highest  writ  which  he  can  have  (I),  This 
lies  for  a  parson  or  prebendary  at  common  law,  and  for  a  vicar  by 
statute  14  £dw.  III.  c.  17.  and  is  in  the  nature  of  an  assise,  to  inquire 
whether  the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay  fee  of  the  tenant  (m).  And  there- 
by the  demandant  may  recover  lands  and  tenements,  belonging  to  the 
church,  which  were  alienated  by  the  predecessor  ;  or  of  which  he  was  dis- 
seised ;  or  which  were  recovered  against  him  by  verdict,  confession,  or  de- 
fault, without  praying  in  aid  of  the  patron  and  ordinary  ;  or  on  which  any 
person  has  intruded  since  the  predecessor's  death  (n).  But  since  the  re- 
straining .statute  of  13  £liz.  c.  10.  whereby  the  alienation  of  the  predeces- 
sor, or  a  recovery  suffered  by  him  of  the  lands  of  the  chiurch,  is  declared  to 
be  absolutely  void,  this  remedy  is  of  very  little  use,  unless  where  the  par- 
son himself  has  been  deforced  for  more  than  twenty  years  (o) ;  for  the 
successor,  at  any  competent  time  afler  his  accession  to  the  1>ene£ice,  may 
enter,  or  bring  an  ejectment. 


CHAPTER  XVII. 


OP  INJURIES  PROCEEDING  FROM,  OR  AFFECTING 

THE  CROWN. 

Having  in  the  nine  preceding  chapters  considered  the  injuries,  or  private 
wrongs,  that  may  be  offered  by  one  subject  to  another,  all  of  which  are 
redressed  by  the  command  and  authority  of  the  king,  signified  by  his  ori- 
ginal writs  returnable  in  the  several  courts  of  justice,  which  thence  derive 
a  jurisdiction  of  examining  and  determining  the  complaint ;  I  proceed  now 
to  inquire  into  the  mode  of  redressing  those  injuries  to  which  the  crown 
itself  is  a  par^ :  which  injuries  are  either  where  the  crown  is  the  ag- 
gressor, and  which  therefore  cannot  without  a  solecism  admit  of  the  same 
kind  of  remedy  {a) ;  or  else  is  the  sufferer,  and  which  then  are  usually 
remedied  by  peculiar  forms  of  process,  appropriated  to  the  royal  preroga- 
tive. In  treating  therefore  of  these,  we  will  consider  first,  the  manner  of 
redressing  those  wrongs  or  injuries  which  a  subject  may  suffer  from  the 
crown,  and  then  of  redressing  those  which  the  crown  may  receive  from  a 
subject. 

(i)  7.  N.  B.  40.  (A)  F.  N/B.  48, 40. 

(jb)  BooUi.  SSI.  (0)  Booth,  SSI. 

{I)  F.  N.  B.  48.  (a)  Bro.  ji6r.  t.  peHtwm,  IS.  f .  pnngttiiM,  2. 

(a)  Registrar.  9S. 
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I.  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundameatal 
principle  of  the  English  constitution:  meaning  only,  as  has  formerly  been 
observed  (&),  that  in  the  first  place,  whatever  may  be  amiss  in  the 
conduct  of  public  afiairs  is  not  ^chargeable  personally  on  the  [*255] 
king  i  nor  is  he,  but  his  ministers,  accountable  for  it  to  the  peo- 
ple :  and,  secondly,  that  the  prerogative  of  the  crown  extends  not  to  do 
any  injury ;  for,  being  created  for  the  benefit  of  the  people,  it  cannot  be 
exerted  to  their  prejudice  (c).  Whenever  therefore  it  happens,  that,  by 
misinformation,  or  inadvertence,  the  crown  hath  been  induced  to  invade  the 
private  rights  of  any  of  its  subjects,  though  no  action  will  lie  against  the 
sovereign  (c2),  (for  who  shall  command  the  king?)  (e)  yet  the  law  hath  fur- 
nished  the  subject  with  a  decent  and  respectful  mode  of  removing  that  in- 
vasion, by  informing  the  king  of  the  true  state  of  the  matter  in  dispute  : 
and,  as  it  presumes  that  to  know  of  any  injury  and  to  redress  it  are  insepa- 
rable in  the  royal  breast,  it  then  issues  as  of  course,  in  the  king's  own  name, 
bis  orders  to  his  judges  to  do  justice  to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it 
rarely  can  happen  that  any  personal  injury  can  immediately  and  directly 
proceed  from  the  prince  to  any  private  man  ;  and,  as  it  can  so  seldom  hap- 
pen, the  law  in  decency  supposes  that  it  never  will  or  can  happen  at  all ; 
because  it  feels  itself  incapable  of  furnishing  any  adequate  remedy,  with- 
out infringing  the  dignity  and  destro3dng  the  soveseignty  of  the  royal  per- 
son, by  setting  up  some  superior  power  with  authority  to  call  him  to  ac- 
count. The  inconveniency  therefore  of  a  mischief  that  is  barely  possible, 
is  (as  Mr.  Locke  has  observed)  (/)  well  recompensed  by  the  peace  of  the 
public  and  security  of  the  government,  in  the  person  of  the  chief  magis- 
trate being  set  out  of  the  react  of  coercion.  But  injuries  to  the  rights  of 
property  can  scarcely  be  committed  by  the  crown  without  the  intervention 
of  its  ofiicers ;  for  whom  the  law  in  matters  of  right  entertains  no  respect 
or  delicacy,  but  furnishes  various  methods  of  detecting  the  errors  or  mis- 
conduct of  those  agents,  by  whom  the  king  has  been  deceived,  and  induc- 
ed to  do  a  temporary  injustice. 

*The  common  law  methods  of  obtaining  possession  or  restitu-  [*256] 
tion  from  the  crown,  of  either  real  or  personal  property,  are  (1),  1* 
By  petition  de  droit,  or  petition  of  right :  which  is  said  to  owe  its  original  to 
kuig  Edward  the  First  {g),  2.  By  monstrans  de  droit,  manifestation  or 
plea  of  right :  both  of  which  may  be  preferred  or  prosecuted  either  in  the 
chancery  or  exchequer  (A).  The  former  b  of  use,  where  the  king  is  in 
Ml  possession  of  any  hereditaments  or  chattels,  and  the  petitioner  suggests 
such  a  right  as  controverts  the  title  of  the  crown,  grounded  on  facts  dis- 
closed in  the  petition  itself ;  in  which  case  he  must  be  careful  to  state  truly 
the  whole  title  of  the  crown,  otherwise  the  petition  shall  abate  (i ) :  and 
then,  upon  this  answer  being  endorsed  or  underwritten  by  the  king,  soit 
droit  fait  al  partie  (let  right  be  done  to  the  party)  {j),  a  commission  shall 
issue  to  inquire  of  the  truth  of  this'  suggestion  {k) :  after  the  return  of 
which,  the  king's  attorney  is  at  liberty  to  plead  in  bar ;  and  the  merits 
shall  be  determined  upon  issue  or  demurrer,  as  in  suits  between  subject  and 

(h)  Book  I.  ch.  7,  page  943— 4M0.  (f)  Bro.  Ahr.  t.  vrtrog,  S.  Fitz.  Ahr,  U  trrvr,  8. 

(c>  Plowd.  437.  1^)  Skin.  609. 

U)  Jenkins,  78.  («}  Finch.  L.  S56. 

(e)  Floeh,  L.  83  {i)  SUt.  Tr.  vii.  134. 

CO  on  Qo^r,  p.  8, «  205i  (k)  Skin.  608.    East.  Entr.  401. 

(1)  In  New-York  the  remedy  would  be  by  petition  to  the  legislature. 

Vol.  II.  28 
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subject.  Thus,  if  a  disseisor  of  lands,  which  are  holden  of  the  crown, 
dies  seised  without  any  heir,  whereby  the  king  is  prima  facie  entitled  to  the 
lands,  and  the  possession  is  cast  on  him  either  by  inquest  of  office,  or  by 
act  of  law  without  any  office  found ;  now  the  disseisee  shall  have  remedy 
by  petition  of  right,  suggesting  the  title  of  the  crown,  and  his  own  supe- 
rior right  before  the  disseisin  made  (/).  But  where  the  right  of  the  party, 
as  well  as  the  right  of  the  crown,  appears  upon  record,  there  the  party 
shall  have  monstrans  de  droit,  which  is  putting  in  a  claim  of  right  grounded 
on  facts  already  acknowledged  and  established,  and  praying  the  judgment 
of  the  court,  whether  upon  those  facts  the  king  or  the  subject  hath  tho 
right.  As  if,  in  the  case  before  supposed,  the  whole  special  matter  is 
found  by  an  inquest  of  office  (as  well  the  disseisin,  as  the  dying  without 

any  heir),  the  party  grieved  shall  have  monstrans  de  droit  hi  the 
[*257]    common  law  (m).     But  as  this  seldom  happens,  and  *the  remedy 

by  petition  was  extremely  tedious  and  expensive,  that  by  monstrans 
was  much  enlarged  and  rendered  almost  universal  by  several  statutes,  par- 
ticularly 36  Edw.  III.  c.  13.  and  2  &  3  Edw.  VI.  c.  8.  which  also  allow 
inquisitions  of  office  to  be  traversed  or  denied,  wherever  the  right  of  a  sub- 
ject is  concerned,  except  in  a  very  few  cases  (n).  These  proceedings  are 
had  in  the  petty-bag  office  in  the  court  of  chancery  :  and,  if  upon  either 
of  them  the  right  be  determined  against  the  crown,  the  judgment  is,  quod 
manus  domini  regis  amoveantur  etpossessio  restituatur  petenti,  salvo  jure  do^ 
mini  regis  (o) ;  which  last  clause  is  always  added  to  judgments  against 
the  king  ( p),  to  whom  no  laches  is  ever  imputed,  and  whose  right  (till 
some  late  statutes)  {q)  was  never  defeated  by  any  limitation  or  length  of 
time.  And  by  such  judgment  the  crown  is  instantly  out  of  possession  (r) ; 
so  that  there  needs  not  the  indecent  interposition  of  his  own  officers  to 
transfer  the  seisin  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redressing  such  injuries  as  the  crown  may  receive 
from  the  subject  are, 

1.  By  such  usual  common  law  actions,  as  are  consistent  with  the  royal 
prerogative  and  dignity.  As  therefore  the  king,  by  reason  of  his  legal 
ubiquity,  cannot  be  disseised  or  dispossessed  of  any  real  property  which 
is  once  vested  in  him,  he  can  maintain  no  action  which  supposes  a  dispos- 
session of  the  plaintiff;  such  as  an  assise  or  an  ejectment  [s)  (2) :  but  he 
may  bring  a  quare  impedit  (r),  which  always  supposes  the  complainant  to 
be  seised  or  possessed  of  the  advowson :  and  he  may  prosecute  this  writ, 
like  every  other  by  him  brought,  as  well  in  the  king's  bench  (u)  as  the 
common  pleas,  or  in  whatever  court  he  pleases.  So  too,  he  may  bring  an 
action  of  trespass  for  taking  away  his  goods ;  but  such  actions  are  not 

(2)  Bro.  Abr.  t.pttition,  SO.    4  Rep.  58.  (q)  31  Jac.  I.  c.  S.    0  Geo.  HI.  c.  18 

(m)  4  Rep.  55.  (r)  Finch,  L.  459. 

(n)  Skin.  608.  (§)  Bro.  Abr.  t.  prtrogativef  SO. 

(o)  2  Inst.  695.    Rati.  Entr.  463.  (0    F.  N.  B.  8S. 

(p)  Finch,  L.  4(M).  («)  Dy»<r«yl«  det  cowne§t  e.  bmk  le  roy. 

(2)  But  this  objection  to  au  ejectment  does  pai»,  and  not  in  the  king,  and  that  posteMion 

not  seem  to  apply  where  the  king  is  lessor  of  is  not  privileged  by  prerogative.    Hence  it 

the  plaintiffs  for  it  is  the  lessesi  and  not  the  les*  follows  that  the  king  s  lessee  may  likewise 

sor  who  is  sup^msed  by  the  legal  fiction  to  be  have  an  ejectment  to  punish  the  trespasser, 

ousted ;  and  it  is  held,  that  where  the  posses-  and  to  recover  the  possession  which  was  taken 

sion  is  not  actually  in  the  king,  but  in  lease  to  from  him.     2  Leon.  206.     Cro.  £Uz.  331. 

another ;  then,  it  a  stranger  enter  on  the  lessee,  Adams  on  Eject.  72. 

he  gains  possession  without  taking  the  rever-  In  New- York  the  State  may  bring  the  ac- 

sion  out  of  the  crown,  and  may  have  his  eject-  tion  of  ejectmetit,  and  in  its  otcn  name.     (1 

ment  to  recover  the  possession  if  he  be  afler-  R.  S.  282.) 
wards  ousted,  because  there  is  a  possession  in 
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usual  (though  in  strictness  maintainable)  for  breaking  his  close,  or  other 
injury  done  upon  his  soil  or  possession  {w).  It  would  be  equally 
tedious  *and  difficult,  to  run  through  every  minute  distinction  that  [*258] 
might  be  gleaned  from  our  ancient  books  with  regard  to  this  mat- 
ter ;  nor  is  it  in  any  degree  necessary,  as  much  easier  and  more  effectual 
remedies  are  usually  obtained  by  such  prerogative  modes  of  process,  as  are 
peculiarly  confined  to  the  crown. 

2.  Such  is  that  of  inquisition  or  inquest  of  office:  which  is  an  injury 
made  by  the  king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  officii, 
or  by  writ  to  them  sent  for  that  purpose,  or  by  commissioners  specially  ap- 
pointed, concerning  any  matter  that  entitles  the  king  to  the  possession  of 
lands  or  tenements,  goods  or  chattels  (a;).  This  is  done  by  a  jury  of  no 
determinate  number ;  being  either  twelve,  or  less,  or  more.  As,  to  inquire, 
whether  the  king's  tenant  for  life  died  seised,  whereby  the  reversion  accrues 
to  the  king :  whether  A,  who  held  immediately  of  the  crown,  died  without 
heirs ;  in  which  case  the  lands  belong  to  the  king  by  escheat :  whether  B 
be  attainted  of  treason ;  whereby  his  estate  is  forfeited  to  the  crown  :  whe- 
ther C,  who  has  purchased  lands,  be  an  alien ;  which  is  another  cause  of 
forfeiture :  whether  D  be  an  idiot  a  noHvitate ;  and  therefore,  together  with 
his  lands,  appertains  to  the  custody  of  the  king ;  and  other  questions  of 
like  import,  concerning  both  the  circumstances  of  the  tenant,  and  the  va- 
lue or  identity  of  the  lands  (3).  These  inquests  of  office  were  more  fre- 
quently in  practice  than  at  present,  during  the  continuance  of  the  military 
tenures  amongst  us :  when,  upon  the  death  of  every  one  of  the  king's  te- 
nants, an  inquest  of  office  vfks  held,  called  an  inquisitio  post  mortem,  to  in- 
quire of  what  lands  be  died  seised,  who  was  his  heir,  and  of  what  age,  in 
order  to  entitle  the  king  to  his  marriage,  wardship,  relief,  primef'Seisin,  or 
other  advantages,  as  the  circumstances,  of  the  case  might  turn  out.  To 
superintend  and  regulate  these  inquiries  the  court  of  wards  and  lireries  was 
instituted  by  statute  32  Hen.  VIII.  c.  46.  which  was  abolished  at  the  re- 
storation of  king  Charles  the  Second,  together  with  the  oppressive  tenures 
upon  which  it  was  founded. 

*  With  regard  to  other  matters,  tlie  inquests  of  office  still  remain  [*259] 
in  force,  and  are  taken  upon  proper  occasions ;  being  extended  not 
only  to  lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of 
wreck,  treasure-trove,  and  the  like  ;  and  especially  as  to  forfeitures  for  of- 
fences. For  every  jury  which  tries  a  man  for  treason  or  felony,  every  co- 
roner's inquest  that  sits  upon  &felo  de  se,  or  one  killed  by  chance-medley, 
is  not  only  with  regard  to  chattels,  but  also  as  to  real  interests,  in  all  re- 
spects an  inquest  of  office  :  and  if  they  find  the  treason  or  felony,  or  even 
the  flight  of  the  party  accused  (though  innocent),  the  king  is  thereupon, 
by  virtue  of  this  office  found,  entitled  to  have  his  forfeitures  ;  and  also,  in 
the  case  of  chance-medley,  he  or  his  grantees  are  entitled  to  such  things 
by  way  of  deodand,  as  have  moved  to  the  death  of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to 
give  the  king  his  right  by  solemn  matter  of  record  ;  without  which  he  in 
general  can  neither  take,  nor  part  from  any  thing  (y).  For  it  is  a  part  of 
the  liberties  of  England,  and  greatly  for  the  safety  of  the  subject,  that  the 
king  may  not  enter  upon  or  seize  any  man's  possessions  upon  bare  sur- 

(«)  Bro.  Ahr.  t.  vrerog.  190.  P.  N.  B.  00.  Year-       («)  FlDch,  L.  SSS,  4, 5. 
book.    4  Hen.  lY.  4.  (y)  Finch,  L.  6S. 


(3)  See  1  EL  S.  282,  ^  1,  dtc 
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mises  without  the  interrention  of  a  jury  {g).  It  is  however  particularly 
enacted  by  the  statute  33  Hen.  YIII.  c.  20.  that,  in  case  of  attainder  for 
high  treason,  the  king  shall  have  the  forfeiture  instantly,  without  any  in- 
quisition of  office.  And,  as  the  king  hath  (in  general)  no  title  at  all  to  any 
property  of  this  sort  before  office  found,  therefore  by  the  statute  18  Hen. 
VI.  c.  6.  it  was  enacted,  that  all  letters  patent  or  grants  of  lands  and  tone* 
ments  before  office  found,  or  returned  into  the  exchequer,  shall  be  void. 
And,  by  the  bill  of  rights  at  the  revolution,  1  W.  ^  M.  st.  2.  c.  2.  it  is  de- 
clared, that  all  grants  and  promises  of  fines  and  forfeitures  of  particular 
persons  before  conviction  (which  is  here  the  inquest  of  office)  are  illegal 
and  void ;  which  indeed  was  the  law  of  the  land  in  the  reign  of  Edward 

the  Third  (a). 
[*260]        *With  regard  to  real  property,  if  an  office  be  found  for  the  king, 

it  puts  him  in  immediate  possession,  without  the  trouble  of  a  for- 
mal entry,  provided  a  subject  in  the  like  case  would  have  had  a  right  to 
enter  ;  and  the  king  shall  receive  all  the  mesne  or  intermediate  profits  from 
the  time  that  his  title  accrued  {b).  As,  on  the  other  hand,  by  the  articuli 
super  cartas  (c),  if  the  king's  escheator  or  sheriff  seise  lands  into  the  king's 
hand  without  cause,  upon  taking  them  out  of  the  king's  hand  again,  the 
party  shall  have  the  mesne  profits  restored  to  him. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  of 
such  office,  the  subject  may  not  only  have  his  petition  of  right,  which  dis- 
closes new  facts  not  found  by  the  office,  and  his  monstrans  de  droit,  which 
relies  on  the  facts  a^  found  :  but  also  he  may  (for  the  most  part)  traverse 
or  deny  the  matter  of  fact  itself,  and  put  it  in  a  course  of  trial  by  the  com- 
mon law  process  of  the  court  of  chancery  :  yet  still,  in  some  special  cases, 
he  hath  no  remedy  lefl  but  a  mere  petition  of  right  {d).  These  traverses 
as  well  as  the  monstrans  de  droit,  were  greatly  enlarged  and  regulated  for 
the  benefit  of  the  subject,  by  the  statutes  before  mentioned,  and  others  (e). 
And  in  the  traverses  thus  given  by  statute,  which  came  in  the  place  of  the 
old  petition  of  right,  the  party  traversing  is  considered  as  the  plaintifif  (/) ; 
and  must  therefore  make  out  his  own  title,  as  well  as  impeach  that  of  the 
crown,  and  then  shall  have  judgment  quod  manus  domini  regis  amoveantur^ 

3.  Where  the  crown  hath  unadvisedly  granted  any  thing  by  letters  pa- 
tent, which  ought  not  to  be  granted  ( g),  or  where  the  patentee 
[*261]  hath  done  an  act  that  amounts  to  a  forfeiture  of  *the  grant  (A),  the 
remedy  to  repeal  the  patent  is  by  writ  of  scire  facias  in  chancery  (t). 
This  may  be  brought  either  on  the  part  of  the  king  in  order  to  resume  the 
thing  granted ;  or,  if  the  grant  be  injurious  to  a  subject,  the  king  is  bound 
of  right  to  permit  him  (upon  his  petition)  to  use  his  royal  name  for  repeal- 
ing the  patent  in  a  scire  facias  (k).  And  so  also,  if  upon  office  untruly 
found  for  the  king,  he  grants  the  land  over  to  another,  he  who  is  grieved 
thereby,  and  traverses  Uie  office  itself,  is  entitled  before  issue  joined  to  a 
scire  facias  against  the  patentee,  in  order  to  avoid  the  grant  {fj  (4). 

(s)  Gilb.  hist.  exch.  13S.    Hob.  347.  (f)  Lbmt  of  itinpriM,  201,  SOS. 

(a)  S  Inst.  48.  (g)  See  book  II.  ch.  91. 

(6)  Finch,  L.  ttS,  8S6.  (1)  Dyer,  108. 

(c)  S8  Edw.  I.  St  S,  c  10.  (t)  3  Lev.  990.    S  Inst.  88. 

(d)  Fincb,  L.  S94.  (k)  S  Vent.  344. 

(c)  Stat.  34  Edw.  m.  c  13.    18  Edw.  HI.  c.  IS.        (t)  Bro.  Ahr.  t,  Mirtfaeiat,  80.  I8S. 
9  ft  3  Edw.  VI.  c.  a 

(4)  In  New-York  tkic  writ  issoet  oat  of  the    tained  tlirough  mistske  or  ignorance  of  a  ma^ 
Sapzeme  Coiut  to  vacate  letters  patent  ob-    terial  fact,  or  from  a  fraudulent  suggesttoa,  or 
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4.  An  information  on  behalf  of  the  crown,  filed  in  the  exchequer  by  the 
king's  attorney-general,  is  a  method  of  suit  for  recovering  money  or  other 
chattels,  or  for  obtaining  satisfaction  in  damages  for  any  personal  wrong  (m) 
committed  in  the  lands  or  other  possessions  of  tbe  crown  (5).  It  differs 
from  an  information  filed  in  the  court  of  king's  bench,  of  which  we  shall 
treat  in  the  next  book ;  in  that  this  is  instituted  to  redress  a  private  wrong, 
by  which  the  property  of  the  crown  is  affected ;  that  is  calculated  to  punish 
some  public  wrong,  or  heinous  misdemeanor  in  the  defendant.  It  is  ground- 
ed on  no  writ  under  seal,  but  merely  on  the  intimation  of  the  king's  officer, 
the  attorney-general,  who  "  gives  the  court  to  understand  and  be  informed 
of*  the  matter  in  question  :  upon  which  the  party  is  put  to  answer,  and 
trial  is  had,  as  in  suits  between  subject  and  subject.  The  most  usual  in- 
ibrmr^ons  are  those  of  intrusion  and  debt :  intrusion,  for  any  trespass  com- 
mitted on  the  lands  of  the  crown  (n),  as  by  entering  thereon  without  title, 
holding  over  after  a  lease  is  determined,  taking  the  profits,  cutting  down 
timber,  or  the  like  ;  and  debt,  upon  any  contract  for  monies  due  to  the  king, 
or  for  any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal  statute. 
This  is  most  commonly  used  to  recover  forfeitures  occasioned  by  trans- 
gressing those  laws,  which  are  enacted  for  the  establishment 

*and  support  of  the  revenue  ;  others,  which  regard  mere  matters  [*262] 
of  police  and  public  convenience,  being  usually  lefl  to  be  inforced 
by  common  informers,  in  the  qui  tarn  informations  or  actions,  of  which  we 
have  formerly  spoken  (o).  But  after  the  attorney-general  has  informed 
npon  the  breach  of  a  penal  law,  no  other  information  can  be  received  {p). 
There  is  also  an  information  in  rem,  when  any  goods  are  supposed  to  be- 
come the  property  of  the  crown,  and  no  man  appears  to  claim  them,  or  to 
dispute  the  title  of  the  king.  As  anciently  in  the  case  of  treasure-trove, 
wrecks,  waifs,  and  e strays,  seised  by  the  king's  officer  for  his  use.  Upon 
such  seisure  an  information  was  usually  filed  in  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and 
claim  the  effects ;  and  at  the  same  time  there  issued  a  commission  of  ap- 
praisement  to  value  the  goods  in  the  officer's  hands  ;  af^er  the  return  of 
which,  and  a  second  proclamation  had,  if  no  claimant  appeared,  the  goods 
were  supposed  derelict,  and  condemned  to  the  use  of  the  crown  (q).  And 
when,  in  later  times,  forfeitures  of  the  goods  themselves,  as  well  as  per- 
sonal penalties  on  the  parties,  were  inflicted  by  act  of  parliament  for  trans- 
gressions against  the  laws  of  the  customs  and  excise,  the  same  process 
was  adopted  in  order  to  secure  such  forfeited  goods  for  the  public  use,  though 
the  offender  himself  had  escaped  the  reach  of  justice. 

5.  A  writ  of  quo  warranto  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  in- 
quire by  what  authority  he  supports  lus  claim,  in  order  to  determine  the 
right  (r).  It  lies  also  in  case  of  non-user  or  long  neglect*  of  a  franchise,  or 
mis-user  or  abuse  of  it ;  being  a  writ  commanding  the  defendant  to  shew 
by  what  warrant  he  exercises  such  a  franchise,  having  never  had  any 
grant  of  it,  or  having  forfeited  it  by  neglect  or  abuse  (6),  (7).    This  was 

(m)  Moor,  375.  (p)  Hard.  801. 

(»)  Cto.  Jac.  SIS.    1  LeoD.  48.    SavQ.  49.  ig)  Gilb.  hist,  of  exch.  c.  13. 

(•)  See  pa^e  103.  (r)  Finch.  L.  322.    8  Inst.  388 


concealment  of  such  fact,  or  for  violation  of  lies  also  for  the  recovery  of  real  property. 
tiie  tenns  on  ivhich  it  was  granted.    So  alao        (6)  See  2  R.  S.  581 :  which  also  details 

•n  act  of  incorporation  may  be  vacated  in  the  fully  the  mode  of  proceeding,  and  the  cases  in 

•ame  way  and  for  tbe  same  reasons.    (2  R.  which  the  information  in  naturt  of  a  writ  of 

8.  578,  S  12,  13.)  quo  warranto  is  allowed. 
(5)  See  2  R.  S.  58C,  f  53.    In  New- York  it        (7)  It  must  not  be  forgotten,  that  although 
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originally  returnable  before  the  king's  justices  at  Westminster  {s) ; 
[*263]  but  afterwards  only  ^before  the  justices  in  eyre,  by  virtue  of  the 
statutes  of  quo  warranto^  6  £dw.  I.  c.  1.  and  18  Edw.  I.  st.  2  {t) ; 
but  since  those  justices  have  given  place  to  the  king's  temporary  cominis- 
sioners  of  assise,  the  judges  on  the  several  circuits,  this  branch  of  the  sta- 
tutes hath  lost  its  effect  (u) ;  and  writs  of  quo  fjoarranto  (if  brought  at  all) 
must  now  be  prosecuted  and  determined  before  the  king's  justices  at  West- 
minster. And  in  case  of  judgment  for  the  defendant,  he  shall  have  an 
allowance  of  his  franchise  ;  but  in  case  of  judgment  for  the  king,  for  that 
the  par^  is  entitled  to  no  such  franchise,  or  hath  disused  or  abused  it,  the 
franchise  is  either  seised  into  the  king's  hands,  to  be  granted  out  again  to 
whomever  he  shall  please  ;  or,  if  it  be  not  such  a  franchise  as  may  subsist 
in  the  hands  of  the  crown,  there  is  merely  judgment  of  ouster^  to  turn  out 
the  party  who  usurped  it  (w). 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the  nature  of  a  writ 
of  right)  is  final  and  conclusive  even  against  the  crown  (x).  Which,  to- 
gether with  the  length  of  its  process,  probably  occasioned  that  disuse  into 
which  it  is  now  fallen,  and  introduced  a  more  modem  method  of  prosecu- 
tion, by  information  filed  in  the  court  of  king's  bench  by  the  attomey-gene- 
ral,  in  the  nature  of  a  writ  of  quo  warranto ;  wherein  the  process  is 
speedier,  and  the  judgment  not  quite  so  decisive.  This  is  properly  a  crimi- 
nal method  of  prosecution,  as  well  to  punish  the  usurper  by  a  fine  for  the 
usurpation  of  the  franchise,  as  to  oust  him,  or  seise  it  for  the  crown ;  but 
hath  long  been  applied  to  the  mere  purposes  of  trying  the  civil  right,  seis- 
ing the  franchise  or  ousting  the  wrongful  possessor ;  the  fine  being  nomi- 
nal only. 

During  the  violent  proceedings  that  took  place  in  the  latter  end  of  the 
reign  of  king  Charles  the  Second,  it  was  among  other  things  thought  ex- 
pedient to  new-model  most  of  the  corporation  towns  in  the  king- 
[*264]  dom  ;  for  which  purpose  many  of  those  ^bodies  were  persuaded 
to  surrender  their  charters,  and  informations  in  the  nature  of  quo 
warranto  were  brought  against  others, 'upon  a  supposed,  or  frequently  a 
real,  forfeiture  of  their  franchises  by  neglect  or  abuse  of  them.  And  the 
consequence  was,  that  the  liberties  of  most  of  them  were  seised  into  the 
hands  of  the  king,  who  granted  them  fresh  charters  with  such  alterations 
as  were  thought  expedient ;  and,  during  their  state  of  anarchy,  the  crown 
named  all  their  magistrates.  This  exertion  of  power,  though  perh^s  in 
summo  jure  it  was  for  the  most  part  strictly  legal,  gave  a  great  and  just 
alarm  ;  the  new-modelling  of  all  corporations  being  a  very  large  stride  to- 
wards establishing  arbitrary  power  ;  and  therefore  it  was  thought  neces- 
sary at  the  revolution  to  bridle  this  branch  of  the  prerogative,  at  least  so 
far  as  regarded  the  metropolis,  by  statute  2  W.  &  M.  c.  8,  which  enacts, 
that  the  franchises  of  the  city  of  Jjondon  shall  never  hereafter  be  seised  or 
forejudged  for  any  forfeiture  or  misdemeanor  whatsoever. 

(#)  Old  Nat.  Brev.fol.  107.  tdit.  Ift34.  (w)  Cro.  Jac.  350.    1  Show.  S80. 

(0  S  Inst.  408.    Rast.  Entr.  &40.  («)  1  Sid.  66.    2  Show.  47.    12  Mod.  225. 

(«)  2  Inst  406. 

it  is  said  the  writ  of  quo  warranto  lids  a^inst  pation  on  the  rights  or  prerogatives  of  the 

him  who  claims  or  usurps  any  office,  a  hmita-  crown,  for  which  only  the  old  writ  of  quo  war- 

tioD  is  implied  by  the  fact,  tlmt  it  is  in  the  na-  ranto  lay ;  and  that  an  information  in  nature  of 

ture  of  a  writ  of  right ./^  the  king.    Upon  this  a  quo  warranto  could  only  be  granted  in  such 

principle,  when  an  application  was  mode  for  a  cases.    4  T.  R.  381.    See  also  2  Stra.  ]  196. 

quo  warranto  information,  to  try  the  validity  Bott.  pi.  107.    And  the  writ  was  also  refused 

of  an  election  to  the  office  of  churchwarden,  in  a  case  of  forfeiture  of  a  recorder's  place.   2 

lord  KenyoD  said,  that  this  was  not  an  usur-  Stra.  819. 
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This  proceeding  is  howeYer  now  applied  to  the  decision  of  corporation 
disputes  between  party  and  party,  widiout  any  intervention  of  the  prero- 
gative, by  virtue  of  the  statute  9  Ann.  c.  20.  which  permits  an  information 
in  nature  of  quo  toarranto  to  be  brought  vrith  leave  of  the  court,  at  the  re- 
lation of  any  person  desiring  to  prosecute  the  same  (who  is  then  styled  the 
relator)^  against  any  person  usurping,  intruding  into»  or  unlawfully  holding 
any  franchise  or  office  in  any  city,  borough,  or  town  corporate  ;  provides 
for  its  speedy  determination ;  and  directs  that,  if  the  defendant  be  convict- 
ed, judgment  of  ouster  (as  well  as  a  fine)  may  be  given  against  him,  and 
that  the  relator  shaU  pay  or  receive  costs  according  to  the  event  of  the 
suit  (8),  (9). 

6.  The  writ  of  mandamus  {y)  is  also  made  by  the  same  statute  9  Ann. 
c.  20.  a  most  full  and  effectual  remedy,  in  the  first  place,  for  refusal  of  ad- 
mission where  a  person  is  entitled  to  an  office  or  place  in  any  such  corpo- 
ration ;  and,  secondly,  for  wrongful  removal,  when  a  person  is  le- 
gally possessed  (10).  *These  are  injuries,  for  which  though  [*265] 
redress  for  the  party  interested  may  be  had  by  assise,  or  other 
means,  yet  as  the  franchises  concern  the  public,  and  may  affect  the  ad- 
ministration of  justice,  this  prerogative  writ  also  issues  from  the  court  of 
king's  bench ;  commanding,  upon  good  cause  shewn  to  the  court,  the  par- 
ty complaining  to  be  admitted  or  restored  to  his  office.  And  the  statute 
requires,  that  a  return  be  immediately  made  to  the  first  vrrit  of  mandamus ; 
which  return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his  an- 
tagonist may  reply,'  take  issue,  or  demur,  and  the  same  proceedings  may 
be  had,  as  if  an  action  on  the  case  had  been  brought,  for  making  a  false 
return  :  and,  after  judgment  obtained  for  the  prosecutor,  he  shall  have  a 
peremptoiy  writ  of  mandamus  to  compel  his  admission  or  restitution  ; 
which  latter  (in  case  of  an  action)  is  effected  by  a  writ  of  restitution  {2), 
So  that  now  the  writ  o(  mandamus,  in  cases  within  this  statute,  is  in  the 
nature  of  an  action  :  whereupon  the  party  applying  and  succeeding  may 
be  entitled  to  costs,  in  case  it  be  the  franchise  of  a  citizen,  burgess,  or  free- 
man (a) ;  and  also,  in  general,  a  writ  of  error  may  be  had  thereupon  (b). 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute 
11  Geo.  I.  c.  4.  in  case  within  the  regrulartime  no  election  shall  be  made 
of  the  mayor  or  other  chief  officer  of  any  city,  borough,  or  town  corporate, 

(f)  See  page  110.  (a)  Stat.  13  Geo.  IIL  c.  SI. 

{»)  11  Rep.  79  ib)  1  P.  Wms.  351. 

(8)  This  statute,  with  regard  to  costs,  ex-  The  legislature,  however,  thinking  this  too 
tends  only  to  cues  where  the  title  of  a  person  sudden  a  change  in  the  praatice  of  the  court, 
to  be  a  corporate  officer,  tm  mayor,  bailiff,  or  and  because  it  did  not  extend  to  informations 
freeman,  is  in  qaestion  ;  but  an  information  to  filed  by  the  attorney-general,  enacted  by  32 
try  the  right  of  holding  a  court  is  not  within  Geo.  III.  c.  58.  that  to  any  infonnation  in  the 
it,  but  stands  upon  the  common  law  only,  and  nature  of  quo  toarraniOt  for  the  exercise  of  any 
being  a  prosecution  in  the  nam^  of  the  king,  corporate  office  or  franchise,  the  defendant 
no  costs  are  given.  1  Burr.  402.  The  court  might  plead  that  he  had  been  in  possession  of, 
of  king's  bench  having  a  discretionary  power  or  had  executed,  the  office  for  six  years  or 
of  graatinc  informations  in  the  nature  of  quo  more.  And  by  s.  3.  no  defendant  shall  be  af- 
warranto,  had  long  ago  established  a  general  fected  by  any  defect  in  the  title  of  the  person 
rale  to  guide  their  discretion,  viz.  not  to  allow  from  whom  he  derived  his  right  and  title,  if 
in  any  ease  an  information  in  the  nature  of  that  person  had  been  in  the  undisturbed  exer- 
gue KNirrwito  sgainst  any  person  who  had  been  cise  of  his  office  or  franchise  six  years  pre- 
twenty  years  in  the  possession  of  his  franchise,  vious  to  the  filing  of  the  information.  A  title 
see  4  Durr.  19G2 ;  out  havin|  reason  to  con-  to  one  (iffice,  which  is  a  qualification  to  hold 
sider  this  too  extensive  a  limit,  they  resolv-  another,  is  not  within  this  clause.  2  M.  dc^  S. 
ed  upon  a  new  rale,  viz.  not  to  allow  such  71. 

an  information  against  any  person  who  had  (9)  See  2  R.  S.  585,  ^  50 ;  p.  613,  f  3. 

been  six  years  in  possession.    4  T.  R.  284.  (10)  See  2  R.  S.  586,  ^  54. 
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or  (being  made)  it  shall  afterwards  become  void ;  requiring  the  electors  to 
proceed  to  election,  and  proper  courts  to  be  held  for  admitting  and  swear- 
ing in  the  magistrates  so  respectively  chosen  (11). 

We  have  now  gone  through  the  whole  circle  of  civil  injuries,  and  the 
redress  which  the  laws  of  England  have  anxiously  provided  for  each.  In 
which  the  student  cannot  but  observe  that  the  main  difficulty  which  at- 
tends their  discussion  arises  from  their  great  variety,  which  is  apt  at  our 
first  acquaintance  to  breed  a  confusion  of  ideas,  and  a  kind  of  di»*- 
[*266]  traction  in  the  memory :  a  difficulty  not  a  little  increased  *by  the 
very  immethodical  arrangement,  in  which  they  are  delivered  to 
us  by  our  ancient  writers,  and  the  numerous  terms  of  art  in  which  the 
language  of  our  ancestors  has  obscured  them.    Terms  of  art  there  will 

(11)  Besides  the  cases  mristng  in  corpora-  Nor  to  compel  admission  to  tliode^e  of  a 

lions,  writs  of  mandamus  have  bean  granted  barrister,  Dong.  353.  or  doctor  of  civil  law  as 

to  admit  prebendaries,  Stra.  159 ;  an  appara-  an  advocate  of  the  court  of  arches,  8  East, 

tor  general,  Stra.  897;  parish  clerks.  Say.  R.  213.  (the  only  mode  of  appeal  is  to  the  twelire 

1^.    Cowp.  371 ;  and  sextons,  2  Lev.  18.    1  judges)  nor  to  compel  any  of  the  inns  of  court 

Vent.  143.    So  to  admit  scavencers,  dec.  lb.  to  admit  a  person  as  a  student,  or  to  asaign 

2  T.  R.  181 ;  to  restore  a  schoolmaster  of  a  reasons  for  refusing  to  admit  him,  Wooler  r. 

grammar-school  founded  by  the  crown,  Stra.  Society  of  Lincoln's  Inn,  K.  B.  Mich.  T. 

58.    So  to  restore  a  member  of  an  university  1825,  4  B.  &  C.    5  Dowt.  dc  Ry. ;  nor  for  • 

who  had  been  improperly  suspended  from  his  fellow  of  a  college,  where  there  is  a  visitor ; 

degrees.    In  like  manner  a  mandamus  will  lie  nor  to  the  mayor  and  corporation  of  the  city 

to  compel  a  dean  and  chapter  to  fill  up  a  va-  of  London,  to  admit  a  person  to  the  office  of 

cancy  among  canons  residentiary,  1  T.  R.  auditor  who  had  served  it  three  yean  sncces- 

652 ;  so  to  the  ecclesiastical  court,  1  Ventr.  sively,  because  contrary  to  ihe  custom  of  the 

115 ;  so  to  grant  the  probate  of  a  will  to  an  city,  1  T.  R.  423 ;  nor  to  the  college  of  phvst- 

executor,  1  Ventr.  335.    So  a  mandamus  lies  clans,  to  examine  a  doctor  of  phjrsic  who  has 

to  the  judge  of  the  prerogative  court  of  Can-  been  licensed  in  order  to  his  being  admitted 

terbury  to  grant  administration  to  the  husband  a  fellow  of  the  college,  7  T.  R.  282 ;  nor  to  a 

of  the  wife's  estate,  when  the  husband  has  visitor  where  be  is  clearly  acting  under  a  vi- 

done  nothing  to  depart  from  his  right.    Stra.  sitorial  authority,  2  T.  R,  345 ;  nor  to  reston 

891.  1118.     A.  mandamus  will  lie  to  justices  a  minister  of  an  endowed  dissenting  meetinc- 

to  nominate  overseers  of  the  poor,  aUhou|h  house,  for  if  he  has  been  before  regularly  aa- 

the  time  mentioned  in  the  43  £liz.  has  expir-  miued  he  may  try  his  right  in  an  action  for 

ed.    Stra.  1123.    So  to  appoint  a  surveyor  of  money  had  and  received.     2  T.  R.  198.     A 

the  highways  where  the  justices  had  not  ap-  mandamus  is  granted  only  for  public  penons, 

point^  at  Uie  time  mentioned  in  the  statute  and  to  compel  the  performance  of  puolic  du- 

13  Geo.  III.  c.  78.    4  East,  132 ;  so  to  sign  ties.    Hence  the  court  will  not  grant  it  to  a 

and  allow  a  poor's  rate,  absolute  in  the  firat  in*  trading  corporation  at  the  instance  of  one  of 

stance,  Say.  R.  160 ;  so  to  admit  a  copyholder,  its  membera,  to  compel  the  production  of  ac- 

directed  to  the  lord  of  the  manor,  2  T.  R.  197.  counts  to  declare  a  aividend.    2  B  dc  A.  GSM). 

484.    6  East,  431 ;  so  also  to  the  lord  to  hold  5  B.  &  A.  899.     The  mode  of  burying  ttie 

and  the  burgesses  to  attend  a  court,  to  present  dead  is  a  matter  of  ecclesiastical  cognizance ; 

the  conveyances  of  burgage  tenements.      1  and  therefore  where  the  question  was,  whe- 

Wils.  283.    1  Blk.  Rep.  60.    Bull.  N.  P.  200.  ther  a  parishioner  had  a  ri^t  to  be  buried  in  a 

Whert  it  doea  not  lie, — It  is  a  general  rule  church-yard  in  an  iron  coffin,  which  was  a  new 

that  a  mandamus  does  not  lie  unless  the  party  and  unusual  mode,  the  court  refused  a  manda> 

applying  has  no  other  specific  legal  remedy,  mus.     2  B.  &  A.  806.     The  court  have  no 

1  T.  R.  404.    3  T.  R.  652.    See  Doug.  526.  power  to  grant  a  mandamus  to  justioee  to 

Thus  it  does  not  lie  to  a  bishop,  to  license  a  compel  them  to  oome  to  a  particular  decision, 

curate  of  a  curacy,  which  had  been  twice  aug-  as,  to  make  an  order  of  maintenance  on  a  par- 

mented  by  queen  Anne's  bountv,  where  .the  ticular  parish.    The  admission  under  a  man« 

rieht  of  appointing  was  claimed  by  two  seve-  damus  gives  no  right,  but  only  a  legal  posaes- 

ral  parties,  and  there  had  been  cross  nomina-  ston,  to  enable  the  puty  to  assert  his  right,  if 

tions ;  because  the  party  had  another  specific  he  has  any.    Henoe  nwa  fuit  eUctuM  has  been 

remedy  by  quart  impedit.     So  a  mandamus  holden  not  to  be  a  good  return  to  a  mandamus 

does  not  lie  to  the  governor  and  company  of  to  swear  in  a  churohwarden,  Stra.  894, 5 ;  be- 

the   bank  of  England  to  transfer  stock,  be-  cause  it  is  directed  only  to  a  ministerial  offi- 

cause  the  party  has  his  remedy  by  assumpsit,  cer,  who  is  to  do  his  duty,  and  no  inoonre- 

Doug.  523 ;  nor  to  insert  certain  persons  in  a  nienee  can  follow ;  for  if  the  party  has  a  right, 

poor's  rate,  although  the  ommission  is  alleged  he  ought  to  be  admitted ;  if^he  has  not,  the 

to  have  been,  to  prevent  their  having  votes  for  admission  will  do  him  no  good.    Wherever 

membera  of  luirliament.    Str.  1259.    The  court  the  officer,  is  but  ministerial,  he  is  to  execute 

will  not  award  a  mandamus  for  the  licensing  his  part,  let  the  consequence  be  what  it  will. 

i  public  house.     Stra.  881.      Stra.  R.  217.  Stra.  895. 
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unavrndably  be  in  all  sciences ;  the  easy  conception  and  thorough  com- 
prehension of  which  must  depend  upon  frequent  and  familiar  use ;  and 
the  more  subdivided  any  branch  of  science  is,  the  more  terms  must  be 
used  to  express  the  nature  of  these  several  subdivisions,  and  mark  out 
with  sufficient  precision  the  ideas  they  are  meant  to  convey.  But  I  trust 
that  this  difficulty,  however  great  it  may  appear  at  first  view,  will  shrink 
to  nothing  upon  a  nearer  and  more  frequent  approach ;  and  indeed  be 
rather  advantageous  than  of  any  disservice,  by  imprinting  on  the  student's 
mind  a  clear  and  distinct  notion  of  the  nature  of  these  several  remedies. 
And,  such  as  it  is,  it  arises  principally  ffom  the  excellence  of  our  English 
laws ;  which  adapt  their  redress  exactly  to  the  circumstances  of  the  in- 
jury, and  do  not  furnish  one  and  the  same  action  for  different  wrongs, 
which  are  impossible  to  be  brought  within  one  and  the  same  description :. 
whereby  every  man  knows  what  satisfaction  he  is  entitled  to  expect  from 
the  courts  of  justice,  and  as  little  as  possible  is  left  in  the  breast  of  the 
judges,  whom  the  law  appoints  to  administer,  and  not  to  prescribe  the 
remedy.  And  I  may  venture  to  affirm  that  there  is  hardly  a  possible  in- 
jury, that  can  be  offered  either  to  the  person  or  property  of  another,  for 
which  the  party  injured  may  not  find  a  remedial  writ,  conceived  in  such 
terms  as  are  properly  and  singularly  adapted  to  his  own  particular  griev- 
ance. 

In  the  several  personal  actions  which  we  have  cursorily  explained, 
as  debt,  trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  ob- 
serve how  plain,  perspicuous,  and  simple  the  remedy  is,  as  chalked  out 
by  the  ancient  common  law.  In  the  methods  prescribed  for  the  recovery 
of  landed  and  other  permanent  property,  as  the  right  is  more  intricate,  the 
feodal  or  rather  Norman  remedy  by  real  actions  is  somewhat  more  com- 
plex and  difficult,  and  attended  with  some  delays.^^  And  since,  in 
order  to  obviate  those  difficulties,  and  retrench  those  ^delays,  we  [*267] 
have  permitted  the  rights  of  real  property  to  be  drawn  into  ques- 
tion in  mixed  or  personal  suits,  we  are  (it  must  be  owned)  obliged  to  have 
recourse  to  such  arbitrary  fictions  and  expedients,  that  unless  we  had  de- 
vel<^ed  their  principles,  and  traced  out  their  progress  and  history,  our  pre- 
sent system  of  remedial  jurisprudence  (in  respect  of  landed  property) 
would  appear  the  most  intricate  and  unnatural  that  ever  was  adopted  by 
a  free  and  enlightened  people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when  attentivelv 
considered,  to  be  one  of  those  troublesome,  but  not  dangerous,  evils,  which 
have  their  root  in  the  frame  of  our  constitution,  and -which  therefore  can 
never  be  cured,  without  hazarding  every  thing  that  is  dear  to  us.  In  ab- 
solute governments,  when  new  arrangements  of  property  and  a  gradual 
change  of  manners  have  destroyed  the  original  ideas,  on  which  the  laws 
were  devised  and  established,  the  prince  by  his  edict  may  promulge  a  new 
code,  more  suited  to  the  present  emergencies.  But  when  laws  are  to  be 
framed  by  popular  assemblies,  even  of  the  representative  kind,  it  is  too 
Herculean  a  task  to  begin  the  work  of  legislation  afresh,  and  extract  a 
new  system  from  the  discordant  opinions  of  more  than  five  hundred  coun- 
sellors. A  single  legislator  or  an  enterprizing  sovereign,  a  Solon  or  Ly- 
curgus,  a  Justinian  or  a  Frederick,  may  at  any  time  form  a  concise,  and 
perhaps  an  uniform,  plan  of  justice :  and  evil  betide  that  presumptuous 
subject  who  questions  its  wisdom  or  utility.  But  who,  that  is  acquainted 
with  the    difficulty  of  new-modelling  any  branch  of  our  statute  laws 

Vol.  II .  (57)  See  Hot.  n.  (57)  ot  the  end  of  Uie  Vd.  B.  UL 
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(though  lelating  but  to  loads  or  to  parish  setdements),  will  conceite  it 
ever  feasible  to  alter  any  fundamental  point  of  the  common  law,  with  all  its 
appendages  and  consequents,  and  set  up  another  rule  in  its  stead  ?  WheH 
therefore,  by  the  gradual  influence  of  foreign  trade  and  domestic  tranquil- 
lity, the  spirit  of  our  military  tenures  began  to  decay,  and  at  length  the 
whole  structure  was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  feodal  actions  (guarded  with  their  several  outworks 
of  essoins,  vouchers,  aid-prayers,  and  &  hundred  other  formidable 
[*268]  intrenchments)  were  ill-suited  to  that  *more  simple  and  commer- 
cial mode  of  property  which  succeeded  the  former,  and  required 
a  more  speedy  decision  of  right,  to  facilitate  exchange  and  alienatiosL 
Yet-  they  wisely  avoided  soliciting  any  great  legislative  revolution  in  the 
old  established  forms,  which  might  have  been  productive  of  consequences 
more  numerous  and  extensive  tlum  the  most  penetrating  genius  could  fore- 
see ;  but  left  them  as  they  were,  to  languish  in  obscurity  and  oblivion,  and 
endeavoured  by  a  series  of  minute  contrivances  to  accommodate  such  per- 
sonal actions,  as  were  then  in  use,  to  all  the  most  useful  purposes  of  reme- 
dial justice :  and  where,  through  the  dread  of  innovation,  they  hesitated 
at  going  so  far  as  perhaps  their  good  sense  would  have  prompted  them« 
they  left  an  opening  for  the  more  liberal  and  enterprizing  judges,  who  have 
sat  in  our  courts  of  equity,  to  shew  them  their  error  by  supplying  the 
omissions  of  the  courts  of  law.  And,  since  the  new  expedients  have  been 
refined  by  the  practice  of  more  than  a  century,  and  are  sufficiently  known 
and  understood,  they  in  general  answer  the  purpose  of  doing  speedy  and 
substantial  justice,  much  better  than  could  now  be  effected  by  any  great 
fundamental  alterations.  The  only  difficulty  that  attends  them  arises  from 
their  fictions  and  circuities  :  but,  when  once  we  have  discovered  the  pro- 
per clew,  that  labyrinth  is  easily  pervaded.  Our  system  of  remedial  law 
resembles  an  old  Gothic  castle,  erected  in  the  days  of  chivalry,  but  fitted 
up  for  a  modem  inhabitant.  The  moated  ramparts,  the  embatUed  towers, 
and  the  trophied  halls,  are  magnificent  and  venerable,  but  useless,  and 
therefore  neglected.  The  inferior  apartments,  now  accommodated  to  daily 
use,  are  cheerful  and  commodious,  though  their  approaches  may  be  wind- 
ing and  difficult. 

In  this  part  of  our  disquisitions  I  however  thought  it  my  duty  to  unfold, 
as  far  as  intelligibly  I  could,  the  nature  of  these  real  actions,  as  well  as 
of  personal  remedies.  And  this  not  only  because  they  are  sdll  in  force, 
still  the  law  of  the  land,  though  obsolete  and  disused  ;  and  may  perhaps, 
in  their  turn,  be  hereafter  with  some  necessauy  corrections  called 
[*269]  out  again  into  common  use  ;  but  also  because,  as  a  sensible  *wri- 
ter  has  well  observed  (z),  "  whoever  considers  how  great  a  cohe- 
rence there  is  between  the  several  parts  of  the  law,  and  how  much  the 
reason  of  one  case  opens  and  depends  upon  that  of  another,  will  I  pre- 
sume be  far  from  thinking  any  of  the  old  learning  useless,  which  will  so 
much  conduce  to  the  perfect  understanding  of  the  modem."  And  besides 
I  should  have  done  great  injustice  to  the  founders  of  our  legal  constitution, 
had  I  led  the  student  to  imagine,  that  the  remedial  instraments  of  our 
law  were  originally  contrived  in  so  complicated  a  form,  as  we  now  present 
them  to  his  view  :  had  I,  for  instance,  entirely  passed  over  the  direct  and 
obvious  remedies  by  assises  and  writs  of  entry,  and  only  laid  before  him 
the  modem  method  of  prosecuting  a  writ  of  ejectment. 

(s)  Hawk.  Abr.  Co.  Litt  pnt 
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CHAPTER  XVIII. 

OF  THE  PURSUIT  OF  REMEDIES  BY  ACTION ; 
AND  FIRST,  OF  THE  ORIGINAL  WRIT. 

Hating,  under  the  head  of  redress  hy  suit  in  courts^  pointed  out  in  the 
preceding  {Ages,  in  the  first  place,  the  nature  and  sevend  specie^  of  courts 
of  justice,  wherein  remedies  are  administered  for  all  sorts  of  private  wrongs ; 
and,  in  the  second  place,  shewn  to  which  of  these  courts  in  particular  ap- 
plication must  he  made  for  redress,  according  to  the  distinction  of  injuries, 
or,  in  other  words,  what  wrongs  are  eOgnixMe  hy  one  court,  and  what  by 
another ;  I  proceeded,  under  the  title  of  injuries  cognizable  by  the  courts  of 
common  htw^  to  define  and  explain  the  specifical  remedies  by  action,  provid- 
ed for  every  possible  degree  of  wrong  or  injury ;  as  well  such  remedies 
as  are  dormant  and  out  of  use,  as  those  which  are  in  every  day's  practice, 
ai^prehending  that  the  reason  of  the  one  could  never  be  clearly  compre- 
hended without  some  acquaintance  with  the  other  :  and,  I  am  now,  in  the 
last  place,  to  examine  ^e  manner  in  which  these  several  remedies  are  pur- 
sued and  applied,  by  action  in  the  courts  of  common  law  ;  to  which  I  shall 
afterwards  subjoin  a  brief  account  of  the  proceedings  in  conrts  of  eqid- 

*In  treating  of  remedies  by  action  at  common  law,  I  shall  con-  [*271] 
fine  myself  to  the  modem  method  of  practice  in  our  courts  of  judi- 
catoe.  For,  though  I  thought  it  necessary  to  throw  out  a  few  observa- 
tions on  the  nature  of  real  actions,  however  at  present  disused,  in  order  to 
demonstrate  the  coherence  and  uniformity  of  our  legal  constitution,  and 
that  there  was  no  injury  so  obstinate  and  inveterate,  but  which  might  in 
the  end  be  eradicated  by  some  or  other  of  those  remedial  writs  ;  yet  it 
would  be  too  irksome  a  task  to  perplex  both  my  readers  and  myself  with 
explaining  all  the  rules  of  proceeding  in  those  obsolete  actions,  which  are 
frequently  mere  positive  establishments,  the  ybrma  e^Ji^ra/utfictt,  and 
conduce  very  little  to  illustrate  the  reason  and  fundamental  grounds  of  the 
law.  Wherever  I  apprehend  they  may  at  all  conduce  to  tlus  end,  I  shall 
endeavour  to  hint  at  them  incidentally. 

What  therefore  the  student  may  expect  in  this  and  the  succeeding 
chapters,  is  an  account  of  the  method  of  proceeding  in  and  prosecuting 
a  suit  upon  any  of  the  personal  writs  we  have  before  spoken  of,,  in  the 
court  of  common  pleas  at  Westminster,  that  being  the  court  originally- con- 
stituted for  the  prosecution  of  all  civil  actions.  It  is  true  that  the  courts 
of  king's  bench  and  exchequer,  in  order,  without  intrenching  upon  ancient 
forms,  to  extend  their  remedial  influence  to  the  necessities  of  modem  times, 
have  now  obtained  a  concunent  jurisdiction  and  cognizance  of  very 
many  civil  suits :  but,  as  causes  are  therein  conducted  by  much  the  same 
advocates  and  attorneys,  and  the  several  courts  and  their  judges  have 
an  entire  communication  with  each  other,  the  methods  and  forms  of  pro- 
ceeding are  in  all  material  respects  the  same  in  all  of  them.  So  that, 
in  giving  an  abstract  or  history  (a)  of  the  progress  of  a  suit  through 

(a)  In  deducing  this  hbtory  the  student  must  not    tical  knowledge  is  not  so  much  to  be  lewned  from 
e^^  aadkOTltles  to  be  constantly  cited ;  ss  pnu>    anj  books  of  law,  ts  from  experience  uid  attend- 
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[*272]  the  court  of  common  pleas,  we  *8hall  at  the  same  time  give  a 
general  atcoant  of  the  proceedings  of  the  other  two  courts  ;  ta- 
king notice,  howeyer,  of  any  considerable  difference  in  the  local  practice 
of  each.  And  the  same  abstract  will  moreover  afford  us  some  general 
idea  of  the  conduct  of  a  cause  in  the  inferior  courts  of  common  law,  those 
in  cities  and  boroughs,  or  in  the  court-baron,  or  hundred,  or  county-court : 
all  which  conform  (as  near  as  may  be)  to  the  example  of  the  superior  tri- 
bunals, to  which  their  causes  may  probably  be,  in  some  stage  or  other, 
removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  be- 
fore us  will  be  (I  apprehend)  to  pursue  it  in  the  order  and  method  where- 
in the  proceedings  themselves  follow  each  other ;  rather  than  to  distract 
and  subdivide  it  by  any  more  logical  analysis.  The  general  therefore  and 
orderly  parts  of  a  suit  are  these  ;  1.  The  original  writ :  2.  The  process  : 
3.  The  pleadings :  4.  The  issue  or  demurrer :  5.  The  trial :  6.  The  judg- 
ment, and  its  incidents :  7.  The  proceedings  in  nature  of  appeals :  8.  The 
execution. 

First,  then,  of  the  original,  or  original  writ  (2) ;  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thinks 
it  worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  him- 
self, or  take  advice,  what  redress  the  law  has  given  for  that  in- 
[*273]  jury ;  *and  thereupon  is  to  make  application  or  suit  to  the  crown, 
the  fountain  of  all  justice,  for  that  particular  specific  remedy  which 
he  is  determined  or  advised  to  pursue.  As,  for  money  due  on  bond,  an  ac- 
tion of  debt ;  for  goods  detained  without  force,  an  action  of  detinue  or  trwer  ; 
or,  if  taken  with  force,  an  action  of  trespass  vi  et  artnis  ;  or  to  try  the  title 
of  lands,  a  writ  of  entry  or  action  of  trespass  in  ejectment ;  or  for  any  con- 
sequential injury  received,  a  special  action  on  the  case.  To  this  end  he  is 
to  sue  out,  or  purchase  by  paying  the  stated  fees,  an  original,  or  original 
writ,  from  the  court  of  chancery,  which  is  the  officina  justitiae,  the  shop  or 
mint  of  justice,  wherein  all  the  king's  writs  are  framed  (3).  It  is  a  man- 
datory letter  from  the  king  in  parchment,  sealed  with  his  great  seal  (b), 

ance  on  the  courts.    Tlie  compiler  must  therefore  These  hotAt  of  practice,  as  they  are  called,  are  all 

be  frequently  obliged  to  rely  upon  his  own  obeer-  pretty  much  on  a  level,  in  point  of  comporition  and 

Tations ;  which  in  general  he  hath  been  studious  to  solid  Instruction ;  so  that  tiiat  which  bears  the  latest 

avoid  where  those  of  any  ottier  might  be  had.    To  edition  Is  usually  the  best.    But  0ilberi*9  kitton 

accompany  and  illustrate  these  remarks,  such  gen-  imd  practice  of  the  ccmi  of  common  plea*  is  a  booK 

tlemen  as  are  designed  for  the  profession  will  find  of  a  very  different  stamp :  and  though  (like  the  rest 

it  necessary  to  peruse  the  books  of  tntricM,  ancient  of  his  poBthumona  works)  it  hassufiered  most  gnss- 

and  modem ;  which  are  transcripts  of  proceedings  ly  by  Ignorant  or  careless  transcribers,  yet  it  has 

that  have  been  haui  in  some  particular  actions.   A  traced  out  the  reason  of  many  parts  of  our  modem 

book  or  two  of  technical  learning  will  also  be  found  practice,  from  the  feodal  institutions  and  the  primi- 

very  convenient ;  from  which  a  man  of  liberal  edu-  ti  ve  construction  of  our  courts,  in  a  most  clear  and 

cation  and  tolerable  understanding  mav  glean  pro  Ingenious  manner.  (1) 

rt  nata  as  much  as  is  sufficient  Tor  his  purpose.  (6)  Finch.  L.  SU7. 

(1)  The  more  recent  publications  of  Mr.  (3)  In  New- York  original  writa  issue  oat  of 
Serj.  Sellon  and  Mr.  Tidd,  and  those  of  Mr.  and  under  the  seal  of  the  court  in  which  they 
Impey  and  Mr.  Lee,  now  afford  still  more  ex-  are  returnable.  (2  R.  S.  277,  ^  8.)  Plaints 
plicit  information  on  the  subject  of  Practice,  seem  still  to  be  proper  in  the  Common  Pleaa 

(2)  Before  the  patting  the  6  Oeo.  IV.  c.  96.  Courts,  (Id.  651,  I  II) :  though  the  2  R.  S. 
one  great  object  of  proceeding  by  tpecial  ori-  347,  directs  that  actions  may  be  commmead  for 
ginaf  was  to  compel  the  defendant  to  bring  a  the  recovery  of  a  debt  or  of  dama^u  by  capias 
writ  of  error  in  parliament,  if  he  intended  to  ad  resp. :— or,  if  against  a  corporation,  by  sum- 
delay  ;  but  that  act  having  restrained  writs  mons ;  or  by  service  of  a  declaration.  AU 
of  error  upon  judgments,  even  before  verdict,  proceedings  in  a  cause  may  be  on  paper  oi 
unless  the  deteQ(umt  finds  bail  in  error,  pro-  i>archment.  Writs  issue  in  the  name  of  the 
eeedings  are  now  more  frequently  bv  capias  people  (2  R.  S.  275,  I  8,  9.),  and  are  tested, 
in  the  court  of  common  pleas,  and  by  latitat  in  generally,  in  the  name  of  the  first  judge  oi 
the  king's  bench. '  chief  justice  of  the  court    (Id.  1 98,  §  1 0.) 
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aod  directed  to  the  sheriff  of  the  county  wherein  the  injury  is  committed 
or  supposed  so  to  be,  requiring  him  to  command  the  wrongdoer  or  party 
accused,  either  to  do  justice  p  the  complainant,  or  else  to  appear  in  court, 
and  answer  the  accusation  against  him.  Whatever  the  sheriff  does  in 
pursuance  of  this  writ,  he  must  return  or  certify  to  the  court  of  common 
pleas,  together  with  the  writ  itself :  which  is  the  foundation  of  the  juris- 
diction of  that  court,  being  the  king's  warrant  for  the  judges  to  proceed  to 
the  determination  of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  that  there  should  be  no  proceedings  in  common  pleas  before  the 
iung*s  justices  without  his  original  writ ;  because  they  held  it  unfit  that 
those  justices,  being  only  the  substitutes  of  the  crown,  should  take  cogni- 
zance of  any  thing  but  what  was  thus  expressly  referred  to  their  judg* 
ment  (e).  However,  in  small  actions  below  the  value  of  forty  shillings, 
which  are  brought  in  the  court-baroh  or  county-court,  no  royal  writ  is  ne- 
cessary ;  but  the  foundation  of  such  suits  continues  to  be  (as  in  the  times 
of  the  Saxons)  not  by  original  writ,  but  by  plaint  {d) ;  that  is,  by  a  private 
memorial  tendered  in  open  court  to  the  judge,  wherein  the  party  injured 
sets  forth  his  cause  of  action ;  and  the  judge  is  bound  of  common 
right  to  administer  justice  therein,  without  any  special  ^mandate  [*274] 
.  from  the  king.  Now  indeed  even  the  royal  writs  are  held  to  be 
demandable  of  common  right,  on  paying  the  usual  fees  :  for  any  delay  in 
the  granting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them, 
would  be  a  breach  of  magna  carta,  e.  29,  '*  nuUi  vendemus  nulli  negabimus, 
out  differemus,  justitiam  vel  rectum  (4)." 

Original  writs  are  either  optional  or  peremptory ;  or,  in  the  language  of 
our  lawyers,  they  are  either  a  praecipe,  or  a  si  tefecerit  securum  {e).  The 
praecipe  is  in  the  alternative,  conmianding  the  defendant  to  do  the  thing  re- 
quired, or  shew  the  reason  wherefore  he  hath  not  done  it  (f).  The  use 
of  this  writ  is  where  something  certain  is  demanded  by  the  plaintiff,  which 
it  is  incumbent  on  the  defendant  himself  to  perform  ;  as,  to  restore  the 
possession  of  land,  to  pay  a  certain  liquidated  debt,  to  perform  a  specific 
covenant,  to  render  an  account,  and  the  like  :  in  all  which  cases  the  writ 
is  drawn  up  in  the  form  of  a  praecipe  or  command,  to  do  thus  or  shew  cause 
to  the  contrary ;  giving  the  defendant  his  choice,  to  redress  the  injury,  or 
stand  the  suit.  The  other  species  of  original  writs  is  called  a  sifecerit  t§ 
seeurum,  from  the  words  of  the  writ ;  which  directs  the  sheriff  to  cause 

(c)  net.  L  t»  c.  34.  (c)  Finch,  L.  357. 

(<f)  MixT.  c.  3,  «  3.  (/)  Appendix,  No.  III.  4  1. 

(4)  But  to  entitle  a  party  to  proceed  by  ori-  a  prisoner  in  the  actual  custody  of  the  marshal, 

sinal,  the  debt  must  amount  to  10^    5  Geo.  It  is  the  only  mode  of  proceeding  against 

H.  e.  37.  s.  5,  since  extended  to  152.  by  61  peers.    3  M.  &  S.  68 ;  corporations  or  hun- 

Geo.  III.  c.  124.  8.  1.    57  Geo.  IIL  c.  101.  dredors  on  the  statutes  of  hue  and  cry,  &c. 

These  latter  acts  hare  indeed  both  expired  ;  Tyre,  11.    Barnes,  415 ;  or  for  the  purpose  of 

but  it  is  presumed,  they  will  be  revived  in  the  outlawing  the  defendant. 

'  present  jenx.    It  is  also  a  rule  in  the  king's  One  advantage  of  proceeding  by  this  writ  is, 

bench,  it  Uie  plaintiff,  proceeding  by  original,  that  if  a  writ  of  error  be  brought  for  delay,  it 

recover  less  tnan  50/.  he  will  be  entitled  to  no  must  be  brought  direct  into  parliament,  instead 

more  costs  than  if  he  had  proceeded  by  bill,  of  first  into  the  exchequer  chamber,  and  from 

except  in  cases  where  he  could  not  proceed  thence  into  parliament.    1  Sid.  424. 

bv  bul,  as  for  outlawry,  ^c.  R.  M.  23  Geo.  111.  Where  the  demand  exceeds  40/.  a  fine  is 

But  though  in  an  action  on  a  bond,  with  a  payable  to  the  kiiie  on  these  writs,  by  way  of 

penalty  above  50/.  the  plaintiff  recover  20/.,  composition  for  the  liberty  of  suing  in  his 

yet  he  will  be  entitled  to  costs  of  suit  by  ori-  court :  which  fine  is  estimated  according  to 

ginal.    2  Chit.  R.  148.  the  amount  of  the  demand,  paying  St.  8d.  for 

This  writ  does  not  lie  against  an  attorney  every  hundred  marks,  or  \Qm.  for  every  1002. 

or  officer  of  the  court,  unless  sued  with  an  un-  Trye,  58.  G.  R.  H.    6  W.  6c  M.  R.  B.    Tidd, 

privileged  person ;  neither  does  it  lie  against  8  ed.  101. 
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the  defendant  to  appear' in  court,  without  any  option  given  him,  provided 
the  plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his  claim  ( g). 
This  writ  is  in  use,  where  nothing  is  specifically  demanded,  but  only  a 
satbfaction  in  general :  to  obtain  which,  and  minister  complete  rcniress, 
the  intervention  of  some  judicature  is  necessary.  Such  are  writs  c^  tres- 
pass, or  on  the  ctoe,  wherein  no  debt  or  other  specific  thing  is  sued  for  in 
certain,  but  only  damages  to  be  assessed  by  a  jury.  For  this  end  the  de- 
fendant is  immediately  called  upon  to  appear  in  court,  provided  the  plaintiff 
gives  good  security  of  prosecuting  his  clain).  Both  species  of  writs  are 
tested,  or  witnessed  in  the  king's  own  niune  ;  "witness  ourselves  at  West- 
minster," or  wherever  the  chancery  may  be  held. 
[*275]  *The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for 
prosecuting  his  clain\,  is  common  to  both  writs,  though  it  gives 
denomination  only  to  the  latter.  The  whole  of  it  is  at  present  become  a 
mere  matter  of  form  :  and  John  Doe  and  Richard  Roe  are  always  return- 
ed as  the  standing  pledges  for  this  purpose.  The  ancient  use  of  them 
was  to  answer  for  the  plaintiff,  who  in  case  he  brought  an  action  vrithout 
cause,  or  failed  in  the  prosecution  of  it  when  brought,  was  liable  to  an 
amercement  from  the  crown  for  raising  a  false  accusation ;  and  so  the 
form  of  judgment  still  is  {h).  In  like  manner,  as  by  the  Gothic  constitu- 
tions no  person  was  permitted  to  lay  a  complaint  against  another,  "  nisi 
suhscriptura  out  specificatiane  triufntestiumfquodactianemvelletpersequi(i);^ 
and,  as  by  the  laws  of  Sancho  I.  king  of  Portugal,  damages  were  given 
against  a  plaintiff  who  prosecuted  a  groundless  action  {k). 

The  day,  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on 
which  the  sheriff  is  to  bring  in  the  writ  and  report  how  far  he  has  obeyed 
it,  is  called  the  re^m^of  the  writ :  it  being  then  returned  by  him  to  the 
king's  justices  at  Westminster.  And  it  is  always  made  iPetumable  at  the 
distance  of  at  least  fifteen  days  from  the  date  or  teste  (5),  that  the  defen- 
dant may  have  time  to  come  up  to  Westminster,  even  from  the  most  re- 
mote parts  of  the  kingdom  ;  and  upon  some  day  in  one  of  the  four  termsy 
in  which  the  court  sits  for  the  dispatch  of  business. 

These  terms  are  supposed  by  Mr.  Selden  {l)  to  have  been  instituted  by 
William  the  Conqueror  :  but  sir  Henry  Spelman  hath  clearly  and  learn- 
edly shewn,  that  they  were  gradually  formed  from  the  canonical  consti- 
tutions of  the  church ;  being  indeed  no  other  than  those  leisure  seasons  of 
the  year,  which  were  not  occupied  by  the  great  festivals  or  fasts,  or 
which  were  not  liable  to  the  general  avocations  of  rural  business. 
[*276]  ^Throughout  ail  Christendom,  in  very  early  times,  the  whole  year 
was  one  continual  term  for  hearing  and  deciding  causes.  For  the 
christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who 
were  extremely  superstitious  in  the  observation  of  their  dies  fasti  et  nefasti, 
went  into  a  contrary  extreme,  and  administered  justice  upon  all  days  alike. 
Till  at  length  the  church  interposed  and  exempted  certain  holy  seasons 
from  being  profaned  by  the  tumult  of  forensic  litigations.  As,  particular- 
ly, the  time  of  Advent  and  Christmas,  which  gave  raise  to  the  winter  vaca- 
tion :  the  time  of  Lent  and  Easter,  which  created  that  in  the  spring ;  the 
time  of  Pentecost,  which  produced  the  third  ;  and  the  long  vacation,  be- 

(/r)  Appendix,  No.  II.  4  1.  {k)  Mod.  Un.  Hist.  xzii.  45. 

(h)  Fmch,  L.  180.  S5S.  ({)  Jm.  Angl.  i.  3, «  9 

(t)  Stiern.  d*jw  Gathar.  I  3,  e.  7. 

(5)  No  certain  number  of  days  now  necessary  in  New-York.    (2  R.  S.  655,  §  31.) 

(58)  Bee  Hot.  n.  (58)  at  the  end  of  the  Vol.  B.  m. 
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tween  Midsummer  and  Michaelmas,  which  was  allowed  for  the  hay-time 
and  harvest.  All  Smidays  also,  and  some  particular  festivals,  as  the  days 
of  the  purification,  ascension,  and  some  others,  were  included  in  the  same 
prohibition :  which  was  established  by  a  canon  of  the  church,  a.  d.  517. 
and  was  fortified  by  an  imperial  constitution  of  the  younger  Theodosius, 
comprised  in  the  Theodosian  code  (m)  (6). 

Ailerwards,  when  our  own  legal  constitution  came  to  be  settled,  the 
conunencement  and  duration  of  our  law  terms  were  appointed  with  an  eye 
to  those  canonical  prohibitions ;  and  it  was  ordered  by  the  laws  of  king 
Edward  the  Confessor  (n),  that  from  advent  to  the  octave  of  the  epiphany, 
from  septuagesima  to  the  octave  of  Easter,  from  the  ascension  to  the  octave 
of  pentecost,  and  from  three  in  the  afternoon  of  all  Saturdays  till  Monday 
morning,  the  peace  of  God  and  of  holy  church  shall  be  kept  throughout 
all  the  kingdom.  And  so  extravagant  was  afterwards  the  regard  that 
was  paid  to  these  holy  tiroes,  that  though  the  author  of  the  mirror  (o) 
mentions  only  one  vacation  Irjf  any  considerable  length,  containing  the 
months  of  August  and  September,  yet  Britton  is  express  ( p),  that  in  the 
reign  of  king  Edward  the  First  no  secular  plea  could  be  held,  nor 
any  man  sworn  on  the  ^evangelists  {q),  in  the  times  of  advent,  [*277] 
lent,  pentecost,  harvest,  and  vintage,  the  days  of  the  great  litanies, 
and  all  solemn  festivals.  But  he  adds,  that  the  bbhops  did  nevertheless 
grant  dispensations  (of  which  many  are  preserved  in  Rymer's  foedera)  (r), 
that  assises  and  juries  might  be  taken  in  some  of  these  holy  seasons.  And 
Boon  afterwards  a  general  dispensation  was  established  by  statute  Westm. 
1.  3  Edw.  I.  c.  51.  which  declares,  that  '*  by  the  assent  of  all  the  pre- 
lates, assises  oino^el  disseistn,fnort  fTancestar,  and  darrein  presentment,  shall 
be  taken  in  advent,  septuagesima,  and  lent ;  and  that  at  the  special  re- 
quest of  the  king  to  the  bishops."  The  portions  of  time,  that  were  nol  in. 
eluded  within  these  prohibited  seasons,  fell  naturally  into  a  fourfold  divi- 
sion, and,  from  some  festival  day  that  immediately  preceded  their  com* 
mencement,  were  denominated  the  terms  of  St.  Hilary,  of  Easter,  of  the 
holy  Trinity,  and  of  St.  Michael :  which  terms  have  been  since  regulated 
and  abbreviated  by  several  acts  of  parliament ;  particularly  Trinity  term 
by  statute  32  Hen.  YIIL  c.  21,  and  Michaelmas  term  by  statute  16  Car. 
I.  c.  6,  and  again  by  statute  24  Geo.  11.  c.  48  (7). 

There  are  in  each  of  these  terms  stated  days  called  days  in  bank^  dies  in 
banco :  that  is,  days  of  appearance  in  the  court  of  common  bench.  They 
are  generally  at  the  distance  of  about  a  week  from  each  other,  and  have 
reference  to  some  festival  of  the  church  (8).  On  some  one  of  these  days 
in  bank  all  original  writ  must  be  made  returnable  ;  and  therefore  they  are 
generally  called  the  returns  of  that  term  :  whereof  every  term  has  more  or 

(m)  SpelmanofthetennB.  (p)  c.  53. 

(a)  c.  S.  d«  ten^cribvt  et  iiebuspaeu.  Iq)  See  pare  59. 

(o)  c.  3,  4  8.  (r)  Ump.  Hem.  III.  pattim. 

f"    ■        ■ 

(6)  In  New-York  the  terms  of  the  Supreme  feast  of  Easter.  See  post,  278.  note  (11). 
Coart  are,  the  first  Mondays  of  January,  May,  Hilary  and  Trinity  are  called  itnuMt  terms, 
and  Jnly*  and  the  thiid  Monday  of  October :  beiy  the  terms  after  which  the  judges  go  their 
the  first  and  last  are  held  at  Albany ;  the  se-  circuits,  for  the  trial  of  causes  wherein  issoes 
cond  in  the  city  of  New-York ;  and  the  third  in  hare  been  previoosly  joined. 

Utica.    (2  iL  S.  196, 1  2,  &e.)  (8)  Easter  term  bas  five  return  days,  the 

(7)  Michaelmas  and  Hilary  are  fixed  terms,  rest  four.  These  are  called  general  or  common 
and  invariably  begin  on  the  same  day  every  return  days,  all  the  others  are  particular  or 
year ;  bat  Easter  and  Trinity  are  moveable,  tpedal  return  days. 

their  commencement  being  regulated  by  the 
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less,  said  by  the  minor  («)  to  have  been  originally  fixed  by  king  Alfred, 
but  certainly  settled  as  early  as  the  statute  of  51  Hen.  III.  st.  2.  Boi 
though  many  of  the  return  days  are  fixed  upon  Sunda3r8,  yet  the  court 
never  sits  to  receive  those  returns  till  the  Monday  after  (t)  :  and  therefore 
no  proceedings  can  be  held,  or  judgment  can  be  given,  or  supposed  to  be 

given,  on  the  Sunday  (u). 
[*278]        *The  first  return  in  every  term  is,  properly  speaking,  the  first 

day  in  that  term ;  as,  for  instance,  the  octave  of  St.  Hilary,  or  the 
eighth  day  inclusive  after  the  feast  of  that  saint :  which  falling  on  the 
thirteenth  of  January,  the  octave  therefore  or  first  day  of  Hilary  term  is 
the  twentieth  of  January.  And  thereon  the  court  sits  to  take  essotgns,  or 
excuses,  for  such  as  do  not  appear  according  to  the  summons  of  the  writ : 
wherefore  this  is  usually  called  the  essoign  day  of  the  term  (9).  But  on 
every  return-day  in  the  term,  the  person  summoned  has  three  days  of 
grace,  beyond  the  day  named  in  the  writ,  in  which  to  make  his  appear- 
ance ;  and  if  he  appears  on  the  fourth  day  inclusive,  quarto  die  post,  it  is 
sufiicient  (10).  For  our  sturdy  ancestors  held  it  beneath  the  condition  of 
a  freeman  to  appear,  or  to  do  any  other  act,  at  the  precise  time  appointed. 
The  feodal  law  therefore  always  allowed  three  distinct  days  of  citation,  be- 
fore the  defendant  was  adjudged  contumacious  for  not  appearing  (v)  ;  pre- 
serving in  this  respect  Uie  German  custom,  of  which  Tacitus  thus 
speaks  (w):  "  illud  ex  libertate  tn^ti/m,  quod  non  simul  nee  jussi  rorweniunt ; 
sed  et  alter  et  tertius  dies  eunetatione  coeuntium  absumilur"  And  a  similar 
indulgence  prevailed  in  the  Gothic  constitution :  *'  illud  enim  fiimiae  liberta» 
tis indidumyconeessa  toties impunitas nonparendi ;  nee  enim tnmajtJtdieii  con' 
cessUms  poenam  perditae  causae  contumax  meruit  (x)  -"  Therefore,  at  the  be- 
ginning of  each  term,  the  court  does  not  usually  {y)  sit  for  dispatch  of  bu- 
siness till  the  fourth  or  appearance  day,ias  in  Hilary  term  on  the  twenty -> 
third  of  January  (11);  and  in  Trinity  term,  by  statute  32  Hen.  YIII.  c. 
21.  not  till  ihe  fifth  day,  ih»  fourth  happening  on  the  great  popish  festival 
of  Corpus  Christi  {g) ;  which  days  are  therefore  called  and  set  down  in  the 
almanacks  as  the  first  days  of  the  term,  and  the  court  also  sits  till  the 
quarto  die  post  or  appearance  day  of  the  last  return,  which  is  therefore  the 
end,  of  each  of  them. 

(#)  c.  5, 4 106.  day,  falls  on  the  morrow  of  Corjnu  CkrUti  day  (as 

(f)  Ragistr.  10.    Salk.  087.    0  Mod. 990.  it  did  A.  D.  1614, 1698,  and  1709,  and  will  again 

(If)  1  Jon.  196.    Swann  6c  Broome,  B.  R»  Mich.  9  A.D.  1701),  Trinity  fiiU  term  then  evamences^  and 

Qeo.  III.  et  in  Dom.  Proc.  1766.  the  courts  sit  on  that  day,  though  in  other  years  It 

(«)  Feud.  I  9,  t.  n.  is  no  juridical  day.    Vet  in  1703, 1713,  and  17M, 

(10)  de  mor.  Ger.  e.  11.  when  midsummer-day  fell  upon  what  was  regular* 

it)  Stiem.  de  jure  Goth.  I.  1,  e.  6.  ly  the  hut  day  of  the  term,  the  courts  did  not  then 

(y)  See  1  Bulstr.  39.  sit,  but  it  was  regarded  like  a  Sunday,  and  the 

(x)  See  Spelman  on  the  terms,  ch.  17.  Note,  that  term  was  prolonged  to  the  twenty-fifth  of  June. 

if  the  feast  of  saint  John  the  baptist,  or  midsummer-  (Rot.  C.  B.  Bunb.  176.) 

(0)  At  the  present  day,  no  essoign  is  allow-  on  the  23d  of  January,  and  ends  on  the  12th  of 

ed  in  any  personal   action  whatever,  even  February ;  unless  either  of  those  four  days 

though  the  defendant  be  a  peer  or  member  of  falls  on  a  Sunday,  and  then  the  term  begins  or 

parliament.    Seo  2  Term  R.  10.     16  East,  ends  on  the  day  following.    Easter  term  be- 

7.  (a).  gins  always  on  the  Wednesday  fortnight  after 

(10)  But  the  appearance  need  not  be  enter-  Easter  Sunday,  and  ends  on  the  Monday  three 
ed  until  eight  days  after  the  quarto  die  po«9  3  weeks  afterwards.  Trinity  term  begins  al- 
Bar.  &  Cres.  110.  *  wavs  on  the  Friday  after  Tnnity  Sunday,  and 

(11)  Michaelmas  term   alwsjrs  begins  on  ends  on  the  Wednesday  fortnight  after  it  be- 
the  6th  of  November,  and  ends  on  the  28th  of  gins.    1  Cxomp.  Prac  I.    Tidd,  8  ed.  101,  2 
the  same  month ;  Hilary  term  always  begins 
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CHAPTER  XIX. 
OP   PROCESS. 

I 

Thb  next  step  for  carrying  on  the  suit,  after  suing  out  the  original,  is 
called  the  process ;  being  the  means  of  compelling  the  defendant  to  appear 
in  court.  This  is  sometimes  called  original  process,  being  founded  upon 
the  original  writ ;  and  also  to  distinguish  it  from  mesne  or  intermediate 
process,  which  issues,  pending  the  suit,  upon  some  collateral  interlocutory 
matter ;  as  to  summon  juries,  witnesses,  and  the  like  (a).  Mesne  process 
is  abo  sometimes  put  in  contradistinction  to  final  process,  or  process  ofexe' 
eution;  and  then  it  signifies  all  such  process  as  intenrenes  between  the 
bemning  and  end  of  a  suit. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the 
law  to  compel  a  compliance  with  the  original  writ,  of  which  the  primary 
step  is  by  giving  the  party  notice  to  obey  it  This  notice  is  given  upon 
all  real  praecipes^  and  also  upon  all  personal  writs  for  injuries  not  against 
the  peace,  by  summons  ;  which  is  a  warning  to  appear  in  court  at  the  re- 
turn of  the  original  writ,  given  to  the  defendant  by  two  of  the  sheriff's 
messengers  called  summaners^  either  in  person  or  left  at  his  house  or 
land  {b) ;  in  like  manner  as  in  the  civil  law  the  first  process  is  by  personal 
citation,  in  jus  voeando  (c).  This  warning  on  the  land  is  given,  in  real  ac- 
tions, by  erecting  a  white  stick  or  wand  on  the  defendant's  grounds  {d) 
(which  stick  or  wand  among  the  northern  nations  is  called  the 
haculus*nunciatorius)  (e) ;  and  by  statute  31  Eliz.  c.  3.  the  notice  [*280] 
must  also  be  proclaimed  on  some  Sunday  before  the  door  of  the 
parish  church. 

If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by 
writ  of  attachment  or  pone,  so  called  from  the  words  of  the  writ  (/),  **pone 
per  vadium  et  salvos  plegios,  put  by  gage  and  safe  pledges  A.  B.  the  de- 
fendant, ^c."  This  is  a  writ  not  issuing  out  of  chancery,  but  out  of  the 
court  of  common  pleas,  being  grounded  on  the  non-appearance  of  the  de- 
fendant at  the  return  of  the  original  writ ;  and  thereby  the  sheriff  is  com- 
manded to  attach  him,  by  taking  gage^  that  is,  certain  of  his  goods,  which 
he  shall  forfeit  if  he  doth  not  appear  {g)\  or  by  making  him  find  safe 
fledges  or  sureties  who  shall  be  amerced  in  case  of  his  non-appearance  (A). 
This  is  also  the  first  and  immediate  process,  without  any  previous  sum- 
mons, upon  actions  of  trespass  vi  et  armis,  or  for  other  injuries,  which 
though  not  forcible  are  yet  trespasses  against  the  peace,  as  deceit  and  con- 
spiracy (i) ;  where  the  violence  of  the  wrong  requires  a  more  speedy  re- 
medy, and  therefore  the  original  writ  commands  the  defendant  to  be  a« 
once  attached,  without  any  precedent  warning  (j)  (1). 


(c)  Ftnch,  L.  4M.  if)  Appendix,  No.  III.  k  S. 

PinchyL. 

gr.2.4. 1.  (*)  Dalt.Bhor 

»lt.  of  sher.  c.  31.  (t)  Finch,  L.  305. 353. 


{h)  lUd.  344.  SS8.  Ig)  Pinch,  L.  345.    Lord  Raym.  378. 


(c)  Ff.  S.  4. 1.  (A)  Dalt.  shor.  c.  39. 

(^  Dalt.  of  sher.  c.  31.  (t)  Finch,  L.  305. 359 

(e)  Stiero.  dejure  Sueon,  L  1,  c.  0.  (»  Appendix,  No.  II.  ^  1. 


(1)  Upon  this  writ  the  sheriff  cannot  justify    money  for  surety  for  his  ttppMinuic0     6  T  R . 
entering  the  defendant's  house,  and  continuing    137. 
there  till  the   defendant  pay  him  a  sum  of 

Vol.  II.  30 
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If,  after  attachment,  the  defendant  ueglects  to  appear,  be  not  only  forfeits 
this  security,  but  is  moreover  to  be  farther  compelled  by  writ  of  distrin* 
gas  {k)f  or  distress  infinite ;  which  is  a  subsequent  process  issuing  from  the 
court  of  common  pleas,  commanding  the  sheriff  to  distrain  the  defendant 
from  time  to  time,  and  continually  afterwards  by  taking  his  goods  and  the 
profits  of  his  lands,  which  are  called  issues,  and  which  by  the  common  law 
he  forfeits  to  the  Idng  if  he  doth  not  appear  (I),     But  now  the  issues  may 

be  sold,  if  the  court  shall  so  direct,  in  order  to  defray  the  reasona- 
[*281]    ble  costs  of  the  *  plaintiff  (m)  (2).     la  like  ^manner  by  the  civil 

law,  if  the  defendant  absconds,  so  that  the  citation  is  of  no  effect, 
*'  mittitur  adversarius  in  possessionem  bonorum  ejus  (it)." 

And  here  by  the  common,  as  well  as  the  civil  law,  the  process  ended  in 
case  of  injuries  without  force  :  the  defendant,  if  he  had  any  substance,  be- 
ing gradually  stripped  of  it  all  by  repeated  distresses,  till  he  rendered  obe- 
dience to  the  king's  writ ;  and,  if  he  had*  no  substance,  the  law  held  him 
incapable  of  making  satisfaction,  and  therefore  looked  upon  all  further  pro- 
cess as  nugatory.  And  besides,  upon  feodal  principles,  the  person  of  a 
feudatory  was  not  liable  to  be  attached  for  injuries  merely  civil,  lest  there- 
by his  lord  should  be  deprived  of  his  personal  services.  But,  in  case  of 
injury  accompanied  with  force,  the  law,  to  punish  the  breach  of  the  peace, 
and  prevent  its  disturbance  for  the  future,  provided  also  a  process  against 
the  defendant's /ler^fon  in  case  he  neglected  to  appear  upon  the  former  pro- 
cess of  attachment,  or  had  no  substance  whereby  to  be  attached  ;  subject- 
ing his  body  to  imprisonment  by  the  writ  of  capias  ad  respondendum  (o). 
But  this  immunity  of  the  defendant's  person,  in  case  of  peaceable  though 
fraudulent  injuries,  producing  great  contempt  of  the  law  in  indigent  wrong- 
doers, a  capias  was  also  allowed  to  arrest  the  person,  in  actions  oi  account^ 
thou^  no  breach  of  the  peace  be  suggested,  by  the  statutes  of  Marlbridge, 
52  Hen.  III.  c.  23.  and  Westm.  2.  13  £dw.  I.  c.  11.  inactions  oidebt  and 
detinue,  by  statute  25  £dw.  111.  c.  17.  and  in  all  actions  on  the  ease,  by 
statute  19  Hen.  VIl.  c.  9.  Before  which  last  statute  a  practice  had  been 
introduced  of  commencing  the  suit  by  bringing  an  original  writ  of  trespass 
quare  clausum  fregit,  for  breaking  the  plaintiff's  close  vi  et  armis;  which 
by  the  old  common  law  subjected  the  defendant's  person  to  be  arrested  by 
writ  of  capias:  and  then  afterwards, by  conaivance  of  the  court,  the  plaintiff 
might  proceed  to  prosecute  for  any  other  less  forcible  injury.    This  practice 

(through  custom  rather  than  necessity,  and  for  saving  some  trou- 
[*282]    ble  and  expense,  in  suing  out  a  special  original  ^adapted  to  the 

particular  injury)  still  continues  in  almost  all  cases,  except  in  ac- 

ik)  Appendix,  No.  III. «  S.  (n)  Ff.  S.  4. 10. 

(/)  Finch,  L.  S2».  (•)  3  &ep.  19. 

(m)  Stat.  10  Geo.  III.  c.  50. 

(2)  Now  by  51  Geo.  III.  c.  184.  a.  2.  con-  plaintiff  miiy  lery  40«.,  and  if  defendant  still 

tinoed  by  57  Geo.  III.  o.  101 .  a  distringas  can-  make  default  in  appearing,  an  appesranee  auty 

not  be  issued  :  but  at  the  foot  of  the  summons  be  entered  for  him,  and  plaintin  may  proceed 

or  attachment,  notice  as  therein  directed,  is  to  as  usual.     Thesd  acts  nave  expired,  but  see 

be  given  to  defendant  to  appear,  or  in  default  ante,  274,  n.  4. 

of  an  appearance,  that  plaintiff  will  enter  one  These  provisions  seem  to  extend  to  the  pro- 
for  him,  and  proceed  thereon  as  if  he  had  ap>  cess  by  aistringas  in  the  exchequer,  5  Taunt, 
peared.  If,  however,  the  summons  or  attacti-  71.  (a) ;  but  see  3  Price,  263. 266.  5  Price, 
ment  cannot  be  personally  served  on  defend-  522.  639.  They  do  not  extend  to  persona 
ant,  and  it  be  left  for  him  at  his  house  or  place  having  privilege  of  parliament,  nor  to  the  pro- 
of abode,  the  court  or  a  judge  in  Tscation  may  cess  by  attachment  on  n  jutHdn  in  a  county 
grant  leave  to  sue  out  a  distringas,  with  a  no*  palatine.  5  Taunt.  60. 
tice  thereon  as  pointed  out  in  the  act,  and 
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dons  of  debt ;  though  now,  by  virtue  of  the  statutes  above  cited  and  others, 
a  capias  might  be  had  upon  almost  every  species  of  complaint. 

If  therefore  the  defendant  being  summoned  or  attached  makes  default, 
and  neglects  to  appear ;  or  if  the  sheriH*  returns  a  nihil,  or  that  the  defend- 
ant hath  nothing  vehereby  he  may  be  summoned,  attached,  or  distrained  ; 
the  capias  now  usually  issues  (p) :  being  a  writ  commanding  the  shcrilV 
10  take  the  body  of  the  defendant  if  he  may  be  found  in  his  bailiwick  or 
county,  and  him  safely  to  keep,  so  that  he  may  have  him  in  court  on  the  day 
of  the  return,  to  answer  to  the  plaintiff  of  a  plea  of  debt  or  trespass,  i^c.  as 
the  case  may  be.  This  writ,  and  all  others  subsequent  to  the  original 
writ,  not  issuing  out  of  chancery  but  from  the  court  into  which  the  origi- 
nal was  returnable,  and  being  grounded  on  what  has  passed  in  that  court 
in  consequence  of  the  sheriff's  return,  are  called ^Wicia/,  not  original  writs ; 
they  issue  under  the  private  seal  of  that  court,  and  not  under  the  great 
seal  of  England ;  and  are  teste'd^  not  in  the  king's  name,  but  in  that  of  the 
chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  these  seve- 
ral writs  being  grounded  on  the  sheriff's,  return,  must  respectively  bear 
date  the  same  day  on  which  the  writ  immediately  preceding  ivas  returna- 
ble (3). 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now 
usual  in  practice,  to  sue  out  the  capias  in  the  first  instance,  upon  a  suppos- 
ed return  of  the  sheriff;  especially  if  it  be  suspected  that  the  defendant, 
upon  notice  of  the  action,  will  abscond ;  and  afterwards  a  fictitious  origin- 
al is  drawn  up,  if  the  party  is  called  upon  so  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regularity.  When 
this  capias  is  delivered  to  the  sheriff,  he  by  his  under-sheriff  grants  a  war- 
rant to  his  inferior  officers  or  bailiffs,  to  execute  it  on  the  defendant.  And, 
if  the  sheriff  of  Oxfordshire  (in  which  county  the  injury  is  supposed  to  be 
committed  and  the  action  is  laid)  cannot  find  the  defendant  in  his 
jurisdiction,  *he  returns  that  he  is  not  found,  non  est  inventus,  in  [*283] 
his  bailiwick :  whereupon  another  writ  issues,  called  a  testatum 
capias  {q)f  directed  to  the  sheriff  of  the  county  where  the  defendant  is  sup- 
posed to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and  that  it  is  tes' 
trfied,  testatum  est,  that  the  defendant  lurks  or  wanders  in  his  bailiwick, 
wherefore  he  is  commanded  to  take  him,  as  in  the  former  capias.  But  here 
also,  when  the  action  is  brought  in  one  county,  and  the  defendant  lives  in 
another,  it  is  usual,  for  saving  trouble,  time,  and  expense,  to  make  out  a 
testatum  capias  at  the  first ;  supposing  not  only  an  original,  but  also  a  for- 
mer capias,  to  have  been  grahted,  which  in  fact  never  was.  And  this  fic- 
tion, being  beneficial  to  all  parties,  is  readily  acquiesced  in  and  is  now  be- 
come the  settled  practice  ;  being  one  among  many  instances  to  illustrate 
that  maxim  of  law,  that  in  fictume  juris  ccnsistit  aequitas. 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  an 
outlawry  (4)  against  him,  an  original  writ  must  then  be  sued  out  regular- 

(p)  Appendix,  No.  III.  «  2.  {q)  Ibid. 

(3)  Or  Father  on  the  qaarto  die  pMt,  aod  may  be  tested  before  the  original,  and  even 

even  then  only  where  the  plaintiff  means  to  before  the  cause  of  action  accrued,  provided  it 

proceed  to  outlawry;  in  which  case  there  be  actually  taken  out  afterwatds.    See  Tidd, 

must  be  fifteen  days  at  least  between  the  teste  8  ed.  125.    3  Wils.  454. 

and  the  letum  of  each  writ,  Tr^e,  60.  2  Wils.  (4)  In  New>York  process  of  outlawir.  ez- 

J 17 ;  but  the  cursitor  will  expedite  the  process,  cept  on  conviction  or  treason,  is  abolished.  (2 

I>rer,  175.    Tidd,  8  ed.  103.    Unless  the  plain-  R.  S.  553,  f  15 :  745,  ^  20.) 
tiff  mean  to  proceed  to  outlawry,  the  capias 
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ly,  and  after  that  a  capias  (5).  And  if  the  sheriff  cannot  find  the  defend- 
ant  upon  the  first  writ  of  capias^  and  return  a  non  est  inventus^  there  issues 
out  an  alias  writ,  and  after  that  a  plurieSy  to  the  same  effect  as  the  former 
(r) :  only  after  these  words  ''  we  command  you,"  this  clause  is  inserted, 
"  as  we  have /oTOTcrZy,"  or,  "  as  we  have  often  commanded  you :" — "  sieut 
aUas,"  or  "  sicut  pluries,  praecipimusJ*  And,  if  a  nan  est  inventus  is  return- 
ed upon  k\\  of  them,  then  a  writ  of  exigent  or  exigi  facias  may  be  sued 
out  (j),  which  requires  the  sheriff  to  cause  the  defendant  to  be  proclaimed, 
required, or  exacted,  in  five  county  courts  successively,  to  render  himself; 
and  if  he  does,  then  to  take  him  as  in  a  capias :  but  if  he  does  not  appear, 
and  is  returned  qtiinto  exactus^  he  shall  then  be  outlawed  by  the  coroners  of 
the  county.     Also  by  statutes  6  Hen.  VIII.  c.  4.  and  31  EUz.  c.  3.  whether 

the  defendant  dwells  within  the  same  or  another  county  than  that 
[*284]    wherein  the  exigent  is  sued  out,  *a  writ  of  proclamation  {t)  shall 

issue  out  at  the  same  time  with  the  exigent,  commanding  the  she- 
riff of  the  county,  wherein  the  defendant  dwells,  to  make  three  proclama- 
tions thereof  in  places  the  most  notorious,  and  most  likely  to  come  to  his 
knowledge,  a  month  before  the  outlawry  shall  take  place.  Such  outlawry 
is  putting  a  man  out  of  the  protection  of  the  law,  so  that  he  is  incapable 
to  bring  an  action  for  redress  of  injuries  ;  and  it  is  also  attended  with  a 
forfeiture  of  all  one's  goods  and  chattels  to  the  king.  And  therefore,  till 
some  time  after  the  conquest,  no  man  could  be  outlawed  but  for  felony  ; 
but  in  Bracton's  time,  and  somewhat  earlier,  process  of  outlawry  was  or- 
dained to  lie  in  all  actions  for  trespasses  vi  et  artnis  (u).  And  since  his 
days,  by  a  variety  of  statutes  (the  same  which  allow  the  writ  of  capias 
before  mentioned),  process  of  outlawry  doth  lie  in  divers  actions  that  are 
merely  civil ;  provided  they  be  commenced  by  original  and  not  by  bill  (v). 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be  arrested  by  a 
writ  of  capias  utlagatum  (to)  (6),  and  committed  till  the  outlawry  be  reversed. 
Which  reversal  may  be  had  by  the  defendant's  appearing  personally  in^ 
court  or  by  attorney  {x),  (though  in  the  king*s  bench  he  could  not  appear 
by  attorney  (y),  till  permitted  by  statute  4  &  5  W..&  M.  c.  18.) ;  and  any 
plausible  cause,  however  slight,  will  in  general  be  sufficient  to  reverse  it, 
it  being  considered  only  as  a  process  to  compel  an  appearance.  But  then 
the  defendant  must  pay  full  costs,  and  put  the  plaintiff  in  the  same  condi- 
tion, as  if  he  had  appeared  before  the  writ  of  exigi  facias  was  award- 
ed (7). 

(r)  Appendix,  No.  III.  «  9  (w)  Appendix,  No.  III. «  2 

(«)  IHd.  («)  S  KoU.  Rep.  400.  Rtg^  C.  B.  A.  D.  16M,  c 

(/)  Ibid.  13. 

(«)  Co.  Litt.  1S&  (y)  Cro.  Jac.  616.   Salk.  496. 

(v>  1  Sid.  IM. 


(5)  And  if  in  a  joint  action  against  several  chattels,  and  value  the  lands,  dec  of  the  ovt- 
defendants,  oneofthem  keep  out  of  the  way,  law;  upon  this  an  inquiiy  is  execut«i,  and 
the  plaintiff  may  have  a  writ  of  exigi  facias  execution  issues.  The  money  raiseid  under 
against  that  defendant,  Tyre,  155.  and  must  the  writ  belongs  to  the  crown,  though  upon 
proceed  to  outlawry  against  him  before  he  can  motion  in  the  exchequer  the  plaintiff  mav 
go  on  against  the  others.  1  Stra.  473.  1  Wils.  have  it  paid  him  if  it  do  not  exceed  50^.,  or  it 
78.    1  Bla.  Rep.  20.    Tidd,  8  ed.  126.  it  does,  then  it  may  be  paid  him  on  petition. 

If  the  defendant  be  a  woman,  the  proceed-  For  further  as  to  this,  see  Tidd,  8  ed.  133,  4, 

ing  is  called  a  waiver.   Lit.  186.   Co.  Lit.  122.  5.    If  the  outlawry  be  reversed,  the  defendant 

b.    An  infant  under  twelve  years  cannot  be  may  have  this  property  restored  by  writ  of 

outlawed.    Co.  Lit  128.  a.  aofMveas  manus.    Id.  141. 

(6)  By  a  tpecial  writ  of  capias  utlagatum,  (7)  Unless  where  the  outlawry  was  obtain- 
the  sheriff  is  commanded  not  only  to  take  de-  ed  for  the  purpose  of  oppression,  as  where  de- 
fendant, but  to  summon  a  jury  to  appraise  the  fendant  was  already  m  prison  at  plaintiff*ia 
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« 

Sach  k  the  first  process  in  the  court  of  common  pleas.  In  the  king's 
bench  they  may  also  (and  frequently  do)  proceed  m  certain  causes,  particu- 
larly in  actions  of  ejectment  and  trespass,  by  original  writ,  with  attachment 
and  capias  thereon  (y) ;  returnable,  not  at  Westminster,  where  the  common 
pleas  are  now  fixed  m  consequence  of  magna  carta,  but "  ubicunque 
fiterimus  in  Anglia,^,  wheresoever  the  king  sha]l  then  be  in  •Eng-  [*285] 
land  ;  the  king's  bench  being  removable  into  any  part  of  England 
at  the  pleasure  and  discretion  of  the  crown.  But  the  more  usual  method 
of  proceeding  therein  is  without  any  original,  but  by  a  peculiar  species  of 
process  entitled  a  bill  of  Middlesex :  and  therefore  so  entitled,  because  the 
court  now  sits  in  that  coimty ;  for  if  it  sat  in  Kent,  it  would  then  be  a 
bill  of  Kent  (z).  For  though,  as  the  justices  of  this  court  have,  by  its 
fundamental  constitution,  power  to  determine  all  offences  and  trespasses, 
by  the  conunon  law  and  custom  of  the  realm  (a),  it  needed  no  original 
writ  from  the  crown  to  give  it  cognizance  of  any  misdemeanor  in  the 
county  wherein  it  resides  ;  yet,  as  by  this  court's  coming  into  any  county, 
it  immediately  superseded  the  ordinary  administration  of  justice  by  the 
general  commissions  of  eyre  and  of  oyer  and  terminer  (b),  a  process  of  its 
own  became  necessary  within  the  county  where  it  sat,  to  bring  in  such 
persons  as  were  accused  of  committing  any  forcible  injury.  The  bill  of 
Middlesex  (c)  (which  was  formerly  always  founded  on  a  plaint  of  trespass 
quare  clausumf regit,  entered  on  the  records  of  the  court)  {d)  is  a  kind  of 
capias,  directed  to  the  sheriff  of  that  county,  and  commanding  him  to  take 
the  defendant,  and  have  him  before  our  lord  the  king  at  Westminster  on  a 
day  prefixed,  to  answer  to  the  plaintiff  of  a  plea  of  trespass.  For  this 
accusation  of  trespass  it  is,  that  gives  the  court  of  king's  bench  jurisdic- 
tion in  other  civil  causes,  as  was  formerly  observed  ;  since  when  once  the 
defendant  is  taken  into  custody  of  the  marshal,  or  prison-keeper  of  this 
court,  for  the  supposed  trespass,  he  being  then  a  prisoner  of  this  court, 
may  here  be  prosecuted  for  any  other  species  of  injury.  Yet,  in  order  to 
found  this  jurisdiction,  it  is  QOt  necessary  that  the  defendant  be  actually 
the  ma^shsd's  prisoner ;  for,  as  soon  as  he  appears,  or  puts  in  bail, 
to  the  •process,  he  is  deemed  by  so  doing  to  be  in  such  custody  of  [•286] 
the  marshal,  as  will  give  the  court  a  jurisdiction  to  proceed  (0). 
And,  upon  these  accounts,  in  the  bill  or  process  a  complaint  of  trespass  is 
always  suggested,  whatever 'else  may  be  the  real  cause  of  action.  This 
bill  of  Middlesex  must  be  served  on  the  defendant  by  the  sherifi^,  if  he  finds 
him  in  that  county ;  but,  if  he  returns  *'  non  est  inventus,'"  then  there  issues 
out  a  writ  of  latitat  (/),  to  the  sheriff  x>f  another  county,  as  Berks ; 
which  is  similar  to  the  testatum  capias  in  the  common  pleas,  and  recites  the 
bill  of  Middlesex  and  the  proceedings  thereon,  and  that  it  is  testified  that 
the  defendant "  latitat  et  diseurrit^  lurks  and  wanders  about  in  Berks ;  and 
therefore  commands  the  sherifi*  to  take  him,  and  have  his  body  in  court  on 
the  day  of  the  return  (8).     But,  as  in  the  common  pleas  the  testatum  capias 

(9)  Appendix,  No.  II.  ^  1.  (b)  Bro.  Ahr.  i.  jurisdiction,  66.    3  Inst.  27. 

(s)  Tnos,  when  the  court  sat  at  Oxford,  by  rea-  (c)  Appendix,  No.  Ilf.  ()  3. 

ton  of  the  plague,  Mich.  1665.  the  process  was  by  (tf)  Trye's  Jut  Pilixar.  06. 

M2Z  of  OzforMdre.    Trye's  Jiu  FiSixar.  101.  (e)  4  Injit.  73. 

(a)  Bro.  Ahr.  t,  Offtr  4-  (trmifier,  8.  (f)  Appendix,  No.  UI.  ^  3. 

■nit,  &c.     2  Tent  40.     2  Salk.  495.     The  purposely  for  delay,  that  fact  may  effectually 

abwmce  of  the  defendant  beyond  tea,  at  the  be  replied.    2  Rol.  R.  11.    12  East,  626. 
1                time  the  exigent  is  promulgated  is,  at  com-        (8)  If  the  latitat  prove  ineffectual,  an  aUas, 

mon  law,  grcmnd  for  a  writ  of  error  to  reverse  and  after  that  a  phtriea  latitat,  or,  more  proper- 

the  outlawry  ;  but  if  defendant  went  abroad  ly  speaking*  an  aliaa  or  jdwitM  capiat  may  be 
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may  be  sued  out  upon  only  a  supposed,  and  not  an  actoal,  preceding  cc^t' 
as ;  so  in  the  king's  bench  khuitat  is  usually  sued  out  upon  only  a  suppos- 
ed, and  not  an  actual  hill  of  Middlesex.  So  that,  in  fact,  a  latitat  may  be 
called  the  first  process  in  the  court  of  king's  bench,  as  the  testatum  capias 
is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  defendant 
lives  in  the  county  wherein  the  action  is  laid,  a  common  capias  suffices ; 
so  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex,  the  process  must 
still  be  by  htU  of  Middlesex  only  (9). 

In  the  exchequer  the  first  process  is  by  writ  of  quo  nunus^  in  order  to 
give  the  court  a  jurisdiction  over  pleas  between  party  and  party.  In 
which  writ  {g)  the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor, 
and  that  the  defendant  hath  done  hun  the  injury  complained  of;  quo  minus 
sufficiens  existit,  by  which  he  is  the  less  able  to  pay  the  king  his  rent,  or 
debt.  And  upon  this  the  defendant  may  be  arrested  as  upon  a  capias  from 
the  common  pleas. 

Thus  differently  do  the  three  courts  set  out  at  first,  in  the  commence- 
ment of  a  suit,  in  order  to  entitle  the  two  courts  of  king's  bench  and  ex- 
chequer to  hold  plea  in  causes  between  subject  and  subject,  which  by  the 
original  constitution  of  Westminster-hall  they  were  not  empowered  to  do. 
Afterwards,  when  the  cause  is  once  drawn  into  the  respective  courts,  the 

method  of  pursuing  it  is  pretty  much  the  same  in  all  of  them. 
[*287]  *If  the  sheriff  has  found  the  defendant  upon  any  of  the  for- 
mer writs,  the  capias^  latitat,  Sec,  he  was  anciently  obliged  to  take 
him  into  custody,  in  order  to  produce  him  in  court  upon  the  return,  how- 
ever small  and  minute  the  cause  of  action  might  be.  For,  not  having 
obeyed  the  original  summons,  he  had  shewn  a  contempt  of  the  court,  and 
was  no  longer  to  be  trusted  at  large.  But  when  tbe  summons  fell  into 
disuse,  and  the  capias  became  in  fact  the  first  process,  it  was  thought  hard 
to  imprison  a  man  for  a  contempt  which  was  only  supposed :  andmerefore 
in  common  cases  by  the  gradual  indulgence  of  the  courts,  (at  length  au- 
thorized by  statute  12  Geo.  I.  c.  29.  which  was  amended  by  5  Geo,  II.  c. 
27.  made  perpetual  by  21  Geo.  11.  c.  3.  and  extended  to  all  inferior  courts 
by  19  Geo.  III.  c.  70.)  the  sheriff  or  proper  officer  can  now  only  personal- 
ly serve  the  defendant  with  the  copy  of  the  writ  or  process,  and  with  no- 
tice in  writing  to  appear  by  his  attorney  in  court  to  defend  this  action  ; 
which  in  effect  reduces  it  to  a  mere  summons  (10).    And  if  the  defendant 

(g)  Appendix,  No.  IIL  4  4. 


■ned  out.  Tidd,  8  ed.  145.  When  it  it  doubt-  tides  the  writ  of  quo  minut  is  a  ventre 
fill  in  what  county  the  defendant  it  to  be  found,  and  tubpema  ad  respondendum.  For  the  pro- 
there  may  be  several  writs  at  the  same  time  cess  in  this  court,  see  Tidd,  8  ed.  154  to  157. 
into  different  counties.  Td.  1  Chit.  Rep.  544.  As  to  the  form  of  the  notice,  see  Tidd,  8  ed. 
In  any  of  these  writs  there  mav  \^  a  clause  of  166.  If  there  be  no  notice  to  appear,  when 
fun  omittoi,  commanding  the  sheriff  that  he  do  necessary,  or  the  notice  be  not  properly  direct- 
not  mnitt  on  account  of  any  liberty  in  his  coun-  pd,  &c.  the  defendant  may  move  the  court  to 
tv,  but  that  he  enter  the  same,  dec.  and  take  set  aside  the  proceedbgs ;  but  any  trifling  in- 
the  defendant,  dec.  which  non  omittas  writ  formalitv  in  tne  notice,  aa  settinc  down  the 
may  be  issued  in  the  first  instance.  Tidd,  8  day  of  the  month  on  which  the  defendant  is  to 
ed.  145, 6.                              «  appear,  without  saying  ituuxnt,  next,  or  speei- 

(9)  And  a  latitat  cannot  be  served  out  of  the  fving  the  yeart  or  mentiqning  an  impossible 
proper  county,  though,  when  a  person  has  been  clay,  will  not  invalidate  it  Tidd,  8  ed.  167. 
served  on  the  confines  of  a  county,  though  out  As  to  the  service  of  tbe  process,  see  Id.  167  to 
of  it,  the  court  will  not,  in  general,  set  aside  160. 

the  service.    4  M.  dc  S.  412.    1  Chitty'a  R.  If  there  be  no  process,  or  if  it  be  defective 

15.  and  see  Id.  233.  in  point  of  form,  or  in  its  direction,  teste,  or 

(10)  But  in  this  court  the  defendant  cannot  return,  or  the  attorney's  name  be  not  indorsed 
be  outlawed,  as  the  plaintiff  cannot  proceed  upon  it,  the  defendant  may  move  the  court  to 
therein  by  original  writ.    1  Price,  309.    Be-  set  aside  the  proceedings  for  irregularity ;  and 


r 
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thinks  proper  to  appear  upon  this  notice,  his  appearance  is  recorded,  and 
he  puts  in  sureties  for  his  future  attendance  and  obedience  ;  which  sureties 
are  called  common  bail,  being  the  same  two  imaginary  persons  that  were 
pledges  for  the  plaintiff's  prosecution,  John  Doe  and  Richard  Roe.  Or, 
if  the  defendant  does  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or,  in  some  cases,  eight)  days  after  (II),  the  plaintiff  may  enter  an 
appearance  to  him,  as  if  he  had  really  appeared ;  and  may  file  common 
bail  in  the  defendant's  name,  and  proceed  thereupon  as  if  the  defendant 
had  done  it  himself. 

But  if  the  plaintiff  will  make  offidaoilf  or  assert  upon-  oath,  that  the 
cause  of  action  amounts  to  ten  pounds  or  upwards  (12),  (13),  then  he  may 
arrest  the  defendant,  and  make  him  put  in  substantial  sureties  for  his  ap- 

a  writ  HaTUig  a  wrong  retnra,  will  not  be  aided  and  if  the  last  of  the  eight  davs  be  a  Sunday, 

by  a  correct  day  being  mentioned  in  the  notice  he  haa  all  the  next  day.    1  Cromp.  Prac.  48. 

to  appear.    Bat  he  cannot  take  advantage  of  1  Burr.  66. 

any  enor  or  defect  in  the  prooeas  after  be  has  As  to  what  catcM  of  action  will  ioatify  an  ar- 
appeared  to  it,  or  taken  the  declaration  out  of  rest,  it  ia  a  rule  that  where  a  debt  is  certain, 
toe  office  ;  for  it  ia  the  nniveraal  practice  of  or  damagea  may  be  reduced  to  a  certainty,  aa 
the  coarts,  that  the  api>lication  to  aet  aside  in  aaanmpait  or  covenant  for  the  payment  of 
proceeding  for  irregularity  ahoald  be  made  as  money,  Bamea,  79, 80. 106.  the  defendant  may 
early  as  posaible,  or,  aa  it  ia  commonly  aaid,  be  arreated  aa  a  matter  of  course,  on  an  affida- 
in  the  firat  inaUnce ;  and  where  there  haa  vit  stating  the  cauae  of  action.  Tidd,  170. 
been  an  irregularity,  if  the  party  overlook  it  But  where  damagea  are  altogether  uncertain, 
and  take  aubaequent  atepa  m  toe  cauae,  he  aa  in  asaumpait,  or  covenant,  to  indemnify, 
cannot  afterwards  revert  back  and  object  to  it.  &c.  or  in  actions  for  a  tort  or  trespasa,  there 
In  the  common  pleaa  the  court  will  not  quaah  can  be  no  arreat  without  a  apecial  order  of  the 
a  writ  on  the  ground  of  its  having  been  aerved  court,  or  a  judce,  on  a  full  affidavit  of  the  cir- 
in  a  wrong  county.  And  it  ia  aaid,  that  a  mis-  cnmatancea,  Id.  171.  and  bv  rule  of  H.  T.  48 
take  in  the  procesa  ia  cured  by  the  plaintiflfa  Geo.  III.  a  person  cannot  be  held  to  apecial 
«,nterinc  an  appearance  for  the  defendant,  bail  in  trover  or  detinue  without  an  order, 
which  nas  been  alwaya  looked  upon  aa  ef-  And  there  are  other  cases  where  an  arrest  ia 
fectual  for  that  purpose  as  if  he  had  done  it  not  allowed,  even  though  the  action  be  brought 
himself;  but  it  is  otherwise  where  the  defend-  for  a  sum  certain.  Thus  a  defendant  cannot 
ant  has  not  been  served  with  a  copy  of  the  be  arrested  on  a  penal  statute,  Yelv.  53.  though 
pncessyor  the  notice  aubscribed  thereto  is  de-  he  may  on  a  remedial  one,  7  T.  R.  259 ;  or 
lective.  It  ia  alao  aaid,  that  no  advantage  can  where  the  act  ezpreaaly  authorises  an  arreaL 
be  taken  of  the  irregularity  of  process  without  The  defendant  cannot  be  arrested  on  a  bail 
having  it  returned,  and  before  the  court;  and  bond,  R.  M. 8.  Ann.  or  replevin  bond,  1  Salk. 
where  the  irregularity  complained  of  is  not  in  99.  6  T.  R.  336.  8  T.  R.  450.  or  on  a  recogni- 
the  process,  but  in  the  notice  to  appear  thereto,  sance  of  bail,  Tidd,  8  ed.  172 ;  nor  for  ^;<x>da 
or  in  the  service  of  it,  the  rule  should  be  to  set  bargained  and  sold,  or  sold  without  stating  a 
aside  such  service,  and  not  the  process  itself,  delivery,  12  East,  398.  1  Bingh.  357 ;  nor  on 
See  Tidd,  8  ed.  159.  and  the  various  cases  a  policy  of  inaurance  without  an  adjuatment, 
there  collected.  or  an  expresi  promise  to  psy  the  amount,  5 
The  process  may  in  general  be  amended  Taunt.  201.  1  Marsh.  19.  S.  C. ;  but  he  mav 
where  tnere  is  any  thing  to  amend  by ;  and  be  on  a  guarantee.  9  Price,  155.  So  defend 
it  has  been  amenided  in  the  name  of  the  de-  ant  cannot  be  arrested  for  more  than  is  equit* 
fondant  where  he  was  a  prisoner  in  custody  ably  due.  Thus  he  cannot  be  arrested  on  the 
under  iL  But  the  court  ot  king's  bench  would  penalty  of  a  bond,  6  T.  R.  217.  2  East,  409, 
not  grant  a  role  for  amending  the  writ^under  but  he  may  if  the  aum  ia  agreed  to  be  for  li* 
which  the  defendant  had  been  arreated  by  a  quidaled  damages.  Tidd,  8  ed.  173.  He  can- 
wrong  naoae,  after  actions  of  folse  impriaon-  not  be  arrested  for  more  than  the  balance  due, 
ment  had  been  brought  for  such  arrest ;  so  an  where  there  is  a  set-off.  3  B.  &  G.  139.  #  5  B. 
amendment  cannot  be  made  of  meane  proceas  &,  A.  613.  1  D.  <S&  R.  67.  S.  C. 
by  adding  the  name  of  another  person  aa  plain-  (12)  As  to  the  law  of  aireat  in  New-York, 
tilT:  a  writ  returnable  on  a  dies  non  is  alto-  see  the  Aet  to  alwlish  imprisonment  for  debt, 
getber  void,  and  cannot  be  amended  bv  the  passed  1831 :  to  take  effect  in  March,  1832. 
court,  and  the  courts,  we  have  aeen,  will  not  (13)  Now  by  atat.  7  &  8  Geo.  IV.  c.  71,  the 
in  general  allow  a  writ  to  be  amended  to  the  debt  must  amount  to  20/.,  and  in  Wales  and 
prejudice  of  the  bail.  Tidd,  8  ed.  160.  end  the  counties  palatine  to  501.  Intermediate 
there  collected.  atalutes,  vis.  51  Geo.  III.  c.  124,  and  27  Geo. 


(11)  In  all  caaes  where  the  defendant  is  III.  c.  101,  extended  the  aum  from  lOL  to  152., 

served  with  a  copy  of  the  proceaa,  he  has  except  upon  bills  of  exchange  and  promiasory 

eight  days  to  file  common  bail  in  the  king's  notes.    I'be  statute  of  the  preaent  king  con 

bmch,  or  to  enter  a  common  appearance  in  tains  no  such  exemption, 
the  common  pleas,  exclusive  of  the  return  day ; 
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pearance,  called  special  bail.  In  older  to  which,  it  is  required  by  statute 
13  Car.  II.  St.  2.  c.  2.  that  the  true  cause  of  action  should  be  expressed  in 
the  body  of  the  writ  or  process  :  else  no  security  can  be  taken  in  a  greater 
sum  then  401,  This  statute  (without  any  such  intention  in  the 
[*288]  makers)  had  like  to  have  ousted  the  king's  bench  of  *all  its  juris- 
diction over  civil  injuries  without  force ;  for,  as  the  bill  of  Middle- 
sex was  framed  only  for  actions  of  trespass,  a  defendant  could  not  be  ar- 
rested and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But  to 
remedy  this  inconvenience,  the  officers  of  the  king's  bench  devised  a  me- 
thod of  adding  what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of 
trespass  :  the  bill  of  Middlesex  commanding  the  defendant  to  be  brought 
in  to  answer  the  plaintiff  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt 
(/ ) :  the  complaint  of  trespass  giving  cognizance  to  the  court,  and  that 
of  debt  authorizing  the  arrest.  In  imitation  of  which,  lord  chief  justice 
North  a  few  years  aflerwards,  in  order  to  save  the  suitors  of  his  court  the 
trouble  and  expense  of  suing  out  special  originals,  directed  that  in  the 
common  pleas,  besides  the  usual  complaint  of  breaking  the  plaintiff's  close, 
a  clause  of  ac  etiam  might  be  also  added  to  the  writ  of  capias^  containing 
the  true  cause  of  action  ;  as,  '*•  that  the  said  Charles  the  defendant  may 
answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his  close :  and 
also,  ac  etianij  may  answer  him,  according  to  the  custom  of  the  court,  in  a 
certain  plea  of  trespass  upon  the  case,  upon  promises,  to  the  value  of 
twenty  poimds,  ^c.  {g).^  The  sum  sworn  to  by  the  plaintiff  is  marked 
upon  the  back  oi  the  writ ;  and  the  sheriff,  or  his  officer  the  bailiff,  is 
then  obliged  actually  to  arrest  or  take  into  custody  the  body  of  the  de- 
fendant, and,  having  so  done,  to  return  the  writ  with  a  cepi  corpus  endorsed 
thereon  (14). 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  bo- 
dy (15) ;  after  which  the  bailiff  may  justify  breaking  open  the  house  in 
which  he  is  (16)  to  take  him :  otherwise  he  has  no  such  power  ;  but  must 
watch  his  opportunity  to  arrest  him.  For  every  man's  house  is  looked 
upon  by  the  law  to  be  his  castle  of  defence  and  asylum,  wherein  he  should 
suffer  no  violence  (17).     Which  principle  is  carried  so  far  in  the  civil  law, 

(/)  Trye's  Jut  FiKtar.  103.  Appendix,  No.  III.  Lord  Gufldford,  99.  This  worit  Is  strongly  recom- 
(i  3.  mended  to  the  student's  perusaL 

(g)  Lilly  Pract.  Reg.  t.  ac  •Uam,   North's  life  of 

(14)  See  3  R.  S.  348,  §  6. 11.  may  break  and  enter  it  to  effect  bis  purpose, 

(15)  But  this  does  not  seem  to  be  absolute-  but  he  ought  to  be  rery  certain  Uiat  the  de- 
ly  necessary,  for  if  a  bailiff  come  into  a  room  fendant  be,  at  the  time  of  such  forcible  entry, 
and  tell  the  defendant  he  arrests  him,  and  lock  in  the  house.  See  JahMcn  ▼.  Lof^t  6  Taunt, 
the  door,  it  is  suflicient    C.  T.  Hardw.  301.  245. 

2  New.  Rep.  211.  BuU.  N.  P.  82.  Bare  (17)  A  bailiff  befora  be  has  made  the  arrest 
words,  however,  will  not  constitute  an  arresL  cannot  break  open  an  outer  door  of  a  house  ; 
1  Ry.  &  M.  G.  N.  P.  26.  It  is  sufficient  that  but  if  he  enter  the  outer  door  peaceably,  he 
the  officer  have  the  authority,  be  near,  and  may  then  break  open  the  inner  door,  though  it 
acting  in  the  arrest,  without  being  the  person  be  the  apartment  of  a  lodger,  if  the  owner 
who  actually  arrests.    Cowp.  65.  himself  occupies  part  of  the  house.    Gowp.  1. 

If  the  defendant  be  wronsfnllv  taken  with-  2  Moore,  207.  8  Taunt.  250.  S.  C.  But  il  the 
out  process,  2  Anst.  461.  1  N.  R.  135.  or  after  whole  house  be  let  in  lodgings,  as  each  lod^- 
it  is  retuqiable,  2  H.  Bla.  20.  be  cannot  be  ing  is  then  considered  a  dwelling-house,  in 
lawfully  detained  in  custody  under  subsequent  which  burglary  may  be  stated  to  have  been 
process  at  the  suit  of  the  same  plaintiff,  thourh  committed,  it  has  been  supposed  that  the  door 
he  may  at  the  suit  of  third  persons.  2  B.  dc  of  each  apartment  would  be  considered  an 
A.  743.  _1  Chit.  Rep.^579.  S.  C.  _  outer  door,  which  could  not  be  legally  broken 

an  arrest    Cowp.  2.    But  to 
open  an  inner  door  belonging 
.  admittance  must  be  fiist  demand- 
be  in  the  house  of  another,  the  bailiff  or  sheriff    ed,  unless  defendant  is  in  the  room.    3  B.  dc 


PRIVATE  WRONGS.  221 

tliat  for  the  most  part  not  so  much  as  a  common  citation  or  summons,  much 
less  an  arrest,  can  be  executed  upon  a  man  within  his  own 
walls  {h).  Peers  of  the  realm,  members  *of  parliament,  and  [*289] 
corporations,  are  privileged  from  arrests ;  and  of  course  from  out- 
lawries (t).  And  against  them  the  process  to  enforce  an  appearance  must 
be  by  summons  and  distress  infinite  {j),  instead  of  a  capitis.  Also  clerks, 
attorneys,  and  all  other  persons  attending  the  courts  of  justice  (for  attor- 
neys, being  officers  of  the  court,  are  always  supposed  to  be  there  attend- 
ing), are  not  liable  to  be  arrested  by  the  ordinary  process  of  the  court,  but 
must  be  sued  by  hill  (called  usually  a  hill  of  privilege)  as  being  personally 
present  in  court  (k)  (18),  (19).  Clergymen  performing  divine  service,  and 
not  merely  staying  in  the  church  with  a  fraudulent  design,  are  for  the  time 
privileged  from  arrests,  by  stat.  50  £dw.  III.  c.  5.  and  1  Ric.  II.  c.  16. 
as  likewise  members  of  convocation  actually  attending  thereon,  by  statute 
8  Hen.  Y I.  c.  1 .  Suitors,  witnesses,  and  other  persons,  necessarily  attend- 
ing any  courts  of  record  upon  business,  are  not  to  be  arrested  during  their 
actual  attendance,  which  includes  their  necessary  coming  and  return- 
ing (20).    And  no  arrest  can  be  made  in  the  king's  presence,  nor  within 

(ft)  Ff.  S.  4.  I&-21.  •    (j)  See  page  S80. 

(0  Whitelock  of  ParL  906,  S07.  {%)  Bro.  Air.  U  USU.  S».    IS  Mod.  163. 

P.  223.  4  Taont.  619.    And  the  breaking  upon  Corutd-generoL  9  East,  447.  sed  vid.  1  Taunt, 

an  inner  door  of  a  atranger  cannot  be  juatified  106.    3  M.  & .  S.  284.    ExecutoTt  as  such. 

on  a  suspicion  that  defendant  is  in  the  room.  Feme-covert,  1  T.  R.  486.    2  H.  B.  17 ;  but  if 

5  Taunt.  765.  6  ed.  246.  she  obtain  credit,  pretending  to  be  single,  she 

(18)  These  privileges  are  allowed  not  so  may  be  arrested,  1  N.  R.  54.  and  see  1  Bing. 
orach  for  the  benefit  ofattomies  as  their  clients,  344.  2  Marsh.  40.  7  Taunt.  55.  Tidd,  ^ 
2  Wils.  44.  4  Burr.  211.  3  Doug.  381.  and  are  ed.  197;  though  if  a  foreigner,  and  her  hus- 
therefore  confined  to  attomies  who  practise,  2  band  be  abroaa,  she  is  liable  for  her  debts^ 
Wils.  232.  4  Burr.  2113.  2  Bla.  Rep.  1086.  1  though  neither  separated  by  deed  nor  having 
Bos.  &  Pol.  4.  (2  Luiw.  1667.  contra),  or  at  a  separate  maintenance,  2  N.  R.  380 ;  hut  if 
least  have  practised  within  a  year ;  for  it  is  a  plaintiff  knew  her  to  be  married,  she  will  be 
rule  that  such  attomies  as  have  not  been  at-  discharged,  6  T.  R.  451.  J  •East,  J7.  n.  7 
tending  their  employment  in  the  king's  bench  East,  582 ;  and  in  such  case,  plaintiff  will  be 
for  the  space  of  a  year,  unless  hindered  by  ruled  to  pay  costs  of  motion,  3  Taunt.  307 ; 
sickness,  be  not  allowed  their  privilege  of  at-  but  if  she  cohabit  with  another  man,  and  trade 
tomies.  R.  M.  1654.  S.  1.  K.  B.  &  C.  P.  2  on  her  own  account,  she  will  not  be  discharg- 
M.  &  S.  605.  ed,  I  B.  &  P.  8 ;  if  she  bv  mistake  represent 

(19)  In  New- York,  attomies,  counsellors,  her  husbnnd  to  be  dead,  she  will  be  discharg- 
and  solicitors  are  exempted  from  arrest  only  ed.  1  East,  16.  Heir,  sued  as  such.  Htm- 
when  emploved  in  a  cause  pending  in  a  court  dredors,  as  such.  IruolverU  ddttor  discharged,, 
and  to  be  then  heard.  (2  R.  S.  290,  ^  86).  3  M.  &  S.  595.  unless  on  a  subsequent  ex^ 
Other  officers  of  the  court  may  be  arrested  at  press  promise.  6  Taunt.  563.  sed  vide  1  Chit, 
any  time,  except  dunng  the  sitting  of  the  K.  274.  n.  Irish  peer,  whether  a  representa- 
eourt  (id.)    Clergymen  have  no  exemption.  tive  or  not.    39  &  40  Geo.  III.  c.  67.  art.  4. 

(20)  See  further  as  to  the  privileges  from  Marshal  of  king's  bench.  Officers,  non-com- 
arrest,  Tidd,  6  ed.  192  to  21*4.  Lee's  Diet,  missioned.  4  Taunt.  557 ;  but  volunteer  drill 
tit.  Arrest,  90. 92.  In  addition  to  those  named  sergeants  are  not  exempt.  8  T.  R.  105. 
in  the  text  are  the  following,  viz.  Administra-  PlairUiff  attending  execution  of  inquiry,  &c. 
lor,  as  such,  Yelv.  53 ;  but  not  if  he  has  per-  4  Moore,  34.  Sailors,  under  20/.  1  Geo.  II. 
sonallv  promised  to  pay.  IT.  R.  716.  Aliens  st.  2.  c.  14.  s.  15.  32  Geo  III.  c.  33.  s.  22. 
for  debt  beyond  seas.  38  Geo.  III.  c.  50.  s.  9.  Serjeants  at  law.  6  T.  R.  686.  Suitors  at- 
Ambassadcrs  and  servants.  7  Ann.  c.  12.  1  tending  court,  11  East,  439.  and  insolvent 
B.  ^  C.  554.  3  D.  &  R.  833.  25.  Bail,  be-  court  is  such  a  court.  2  Marsh:  57.  6  Tsont. 
ing  about  to  justify,  or  otherwise  attending  356.  Warden  of  the  Fleet.  Witnesses  sub- 
court  as  bail.  1  H.  Bla.  636.  1  M.  &  S.  638.  pcsnaed,  or  summoned  before  commissioners 
Bmkrupt  for  fort^-two  days,  unless  before  in  under  great  seal,  or  attending  an  arbitrator 
prison,  and  after  forty-two  days  if  the  time  for  appointed  by  the  court.  1  Chit.  Rep.  679.  3 
surrender  be  enlaraed,  8  T.  R.  475;  also  if  B.  &  A.  252.  S.  C.  3  Anst.  941.  3  East, 
summoned  before  the  commissioners  relative  189.  A  creditor  attending  commissioners  of 
to  his  estate,  though  several  years  after  his  bankrupt  to  prove  a  debt.  7  Yes.  312.  1  Yes. 
last  examination.  Id.  534.  See  the  6  Geo.  &  B.  316.  2  Rose,  24.  By  mutiny  act  wit- 
lY.  e.  16.  ss.  1)7,118.  Boms^ers  attending  nesses  attending  court-martial  are  privileged, 
coart  or  on  circuit.    1  H.  Bla.  63&    Bishops  But  witnesses  are  not  privileged  if  they  delay 
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Che  verge  of  his  royal  palace  (l)  (21),  nor  in  any  place  where  the  king's 
justices  are  actually  sitting  (22).  The  king  hath  moreover  a  special  pre- 
rogative (which  indeed  is  very  seldom  exerted)  (m),  that  he  may  by  his 
writ  of  protection  privilege  a  defendant  from  all  personal,  and  many  real, 
suits  for  one  year  at  a  time,  and  no  longer ;  in  respect  of  his  being  en- 
gaged in  his  service  out  of  the  realm  (n).  And  the  king  also  by  the  com- 
mon law  might  take  his  debtor  into  his  protection,  so  that'  no  one  might 
sue  or  arrest  him  till  the  king's  debt  were  paid  (o) :  but  by  the  statute  25 
£dw.  III.  St.  5.  c.  19.  notwithstanding  such  protection,  another 
[*290]  creditor  may  proceed  to  judgment  against  *him,  with  a  stay  of 
execution,  till  the  king's  debt  be  paid ;  unless  such  creditor  will 
undertake  for  the  king's  debt,  and  then  he  shall  have  execution  for  both. 
And,  lastly,  by  statute  29  Car.  II.  c.  7.  no  arrest  can  be  made,  nor  process 
served  upon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace  (23). 
When  the  defendant  is  regularly  arrested,  he  must  either  go  to  prison, 
for  safe  custody :  or  put  in  special  bitU  to  the  sheriff  (24).  For,  the  intent 
of  the  arrest  being  only  to  compel  an  appearance  in  court  at  the  return  of 
the  writ,,  that  purpose  is  equally  answered,  whether  the  sheriff  detains  his 
person,  or  takes  sufficient  security  for  his  appearance,  called  baU  (from  the 
French  word  batUer,  to  deliver),  because  the  defendant  is  bailed,  or  deliver- 
ed to  his  sureties,  upon  their  giving  security  for  his  appearance  :  and  is 
supposed  to  continue  in  their  friendly  custody  instead  of  going  to  gaol. 
The  method  of  putting  in  bail  to  the  sheriff  is  by  entering  into  a  bond  or 
obligation,  with  one  or  more  sureties,  not  fictitious  persons,  as  in  the  former 
case  of  common  bail,  but  real,  substantial,  responsible  bondsmen),  to  in- 
sure the  defendant's  appearance  at  the  return  of  the  writ ;  which  obliga- 
tion is  called  the  baiUbond  ( p)  (25).  The  sheriff,  if  he  pleases,  may  let  the 
defendant  go  without  any  sureties ;  but  that  is  at  his  own  peril  :^  for,  after 

(t)  See  Book  IV.  976.    The  rerge  of  the_pidece  other  men's  actions  ;  lest  she  might  be  thought  to 

of  Westminster  extends  by  stat.  96  Hen.  vIIL  c.  delay  justice."    But  Idng  William,  in  1608,  grank- 

12.  from  Charing-cross  to  Westminster-hall.  ed  one  to  lord  Cutts,  to  protect  him  from  oeinip 

(m)  Sir  Edward  Coke  informs  as,  (1  Inst.  131.)  outlawed  by  his  taylor  (S  Lev.  683) :  which  Is  tho 

that  herein  "  he  could  say  nothing  of  his  own  ex-  last  that  appears  upon  our  books, 

perience  ;  for  albeit  queen  EUubeth  maintained  (a)  Finch,  L.  454.    S  Lev.  S3S. 

many  wars,  yet  slie  granted  few  or  noprotections :  (o)  F.  N.  B.  S8.    Co.  LItt.  131. 

and  her  reason  was,  that  he  was  no  nt  subject  to  (ji)  Append.  No.  HI.  ^  5. 
be  employed  in  her  service,  that  was  subject  to 

by  the  way.    1  Chit  Rep.  S79.    3  B.  &  A.  verge  of  a  county  into  which  the  writ  is  is- 

252.  S.  C.  sed  vid.  7  Price,  099.    A  reaaona-  aued,  is  bad,  unless  there  be  a  dispute  as  to 

Ibie  time  is  allowed  for  going  and  returning,  boundaries.    3  B.  dc  A.  408. 

2  Bla,  Rep.  1113.    2  Marsh.  57.  (24)  Or  by  43  Geo.  III.  c.  46.  deposit  in  the 

(21)  Except  by  an  order  of  the  board  of  sheriff's  hands  the  sum  indorsed  on  the  writ, 
green  cloth,  or  unless  the  process  issue  out  of  with  10/.  in  addition  to  answer  costs,  «Scc.  and 
the  palace  court  3  T.  R.  735.  But  an  arrest  the  fine  paid,  if  proceeding  by  original;  and 
within  the  verge  of  the  palace  has  been  holden  this  deposit  is  paid  into  court,  and  repaid  to 
in  the  common  pleas  to  be  no  ground  for  dis-  the  defendant  ou  bis  perfecting  bail,  or  ren- 
charging  the  defendant  out  of  custody.  7  dering  himself  to  prison,  4  Taunt  669.  I 
Taunt  311.  and  see  1  Chit  Rep.  375.  3  B.  &  Bin^.  103.  Chitty  R.  145.  3  M.  &  S.  283 ; 
A.  502.  but  if  neither  of  these  meaaures  be  taken,  it 

(22)  Sed  vide  1  Lev.  106.  Process  cannot  is  to  be  paid  over  to  the  plaintiff  b^  order  of 
be  executed  in  Kensington  palace,  10  East,  the  court.  See  cases  on  construction  of  this 
578.  1  Camp.  475;  or  within  the  Tower,  act,  Ti<ld,  8  ed.  226,  7.  ouasre  if  depositing 
without  leave  (ram  the  governor.  2  Chit  Rep.  goods  instead  of  money  will  do.  7  Moore,  432. 
48.  51.  (25)  An  agreement  by  a  third  person  with  a 

(23)  See  constraction  of  this  act,  Tidd,.6  sheriff's  officer  to  put  in  good  bail,  dec.  1  T. 
ad.  216.  After  a  negligent  escape,  the  de«  R.  418,  or  an  attorney's  undertaking  to  the 
Cendant  may  be  taken  on  a  Sunday.  2  Lord  office  for  defendant's  appearance,  7  T.  R.  109, 
Ravm.  1028.  or  to  give  bail  bond  in  dfue  time,  are  void,  and 

The  airest  must  be  made  in  the  county  into  no  action  lies  on  it ;  but  if  given  to  the  plain 
which  the  process  is  issued ;  an  arrest  on  the    tiff  in  the  action,  it  is  valid.    4  East,  568. 


PRIVATE  WRONGS.  323 

once  taking  him,  the  sheriff  is  bonnd  to  keep  him  safely,  so  as  to  be  forth* 
coming  in  court ;  otherwise  an  action  lies  against  him  for  an  escape  (26). 
But,  on  the  other  hand,  he  is  obliged,  hy  statute  23  Hen.  VI.  c.  10.  to  take 
(if  it  be  tendered)  a  sufficient  bail-bond  (27) :  and  by  statute  12  Geo.  I.  c. 
29.  the  sheriff  shall  take  bail  for  no  other  sum  than  such  as  is  sworn  to 
by  the  plaintiff,  and  endorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  aft^,  the  defendant 
must  appear  according  to  the  exigency  of  the  writ.  This  appearance  is 
effected  by  patting  in  and  justifying  bail  to  the  action ;  which  is  commonly 
called  putting  in  bail  above  (28).  If  this  be  not  done,  and  the 
bail  that  were  taken  by  *the  sheriff  below  are  responsible  persons,  [*291] 
the  plaintiff  may  take  an  assignment  from  the  sheriff  of  Uie  bail* 
bond  (under  the  statute  4  &  5  Ann.  c.  16.),  and  bring  an  action  thereupon 
against  the  sheriff's  bail.  But  if  the  bail,  so  accepted  by  the  sheriff,  be 
insolvent  persons,  the  plaintiff  may  proceed  against  the  sheriff  himself, 
by  calling  upon  him,  &:8t,  to  return  the  writ  (if  not  already  done),  and 
aherwards  to  bring  in  the  body  of  the  defendant  And,  if  the  sheriff  does 
not  then  cause  sufficient  bail  to  be  put  in  and  perfected  above^  he  will  him- 
self be  rttponsible  to  the  plaintiff. 

The  h^iLabovej  or  bail  to  the  action^  must  be  put  in  either  in  open  court, 
ov  before  one  of  the  judges  thereof;  or  else  in  die  country,  before  a  com- 
missioQir  appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  &.  M. 
c.  4.  which  must  be  transmitted  to  the  court.  These  bail,  who  must  at 
least  be  two  in  number,  must  enter  into  a  recognizance  (q)  in  court  or  be- 
fore the  judge  or  commissioi^r,  in  a  sum  equal  (or  in  sOme  cases  double) 
to  that  which  the  plaintiff  hath  sworn  to ;  whereby  they  do  jointly  and 
severally  undertake,  that  if  the  defendant  be  condemned  in  the  action  he 
shall  pay  the  costs  and  condemnation,  or  render  himself  a  prisoner,  or  that 
they  will  pay  it  for  him :  which  recognizance  is  transmitted  to  the  court  in 
a  s&p  of  parchment  entitled  a  bail  piece  (r).    And,  if  excepted  to,  the  bail 

(f )  Appendix,  No.  III.  k  6.  (r)  Ibid, 

(26)  Bat  the  action  ma^  be  defeated  by  entered.  In  the  king's  bench,  where  defend- 
putting  in  bail  in  the  original  action,  of  thie  ant  has  been  served  with  a  copy  of  a  bill  of 
term  in  which  the  writ  is  returnable,  thongh  Middlesex,  or  other  process  therein,  common 
after  the  expiration  of  the  time  allowed  for  bail  should  be  filed  at  the  return,  or  in  eight 
patting  it  in,  and  even  after  the  action  for  the  days,  exclasire  (not  including  Sunday  if  the 
escape  is  brought.  1  £sp.  Rep.  87.  2  B.  &  last)  after  it.  5  Geo.  11.  c  27.  s.  1.  1  Bar. 
P.  35. 246.     1  Taunt.  25.    1  Chit  Rep.  575.  56.    Tidd,  8  ed.  240. 

a.  sed  Tid.  7  T.  R.  109.    4  East,  568.    To  In  proceedings  by  original  in  the  K.  B.,  the 

prevent  this  plaintiff  should  oppose  justifies-  appearance  most  be  entered  with  the  filacer 

tion  of  bail,  Tidd,  8  ed.  235.  or  render.  7T.  R.  of  the  county  in  which  the  action  is  laid, 

109.  2  Marsh.  261.  1  Price,  103.  4M.&S.397.  within  eight  days  after  appearance  day  or 

Sheriff  cannot  sue  defendant  for  ou>ney  paid,  quaxto  die  post  of  return  of  process.    3  B.  & 

when  he  has  discharged  him  out  of  custody  on  C.  110.    41).  &  R.  713.  S.  C.     In  C.  P.  the 

mesne  process,  without  a  bail  bond,  and  has,  in  eight  days  are  reckoned  from  the  return  day, 

OMisequenceof  his  non-appearanco,been  oblig-  and  not  from  Uie  quarto  die  post  of  the  return 

edio  paY  debt  and  costs.    8  East,  171.  of  the  writ.    Id.  Ibid.    Impey  G.  P.  216,  17. 

(27)  U  he  so  refuse,  be  is  liable  to  a  spe-  By  5  Geo.  II.  c.  27,  to  expedite  the  plain- 
ciai  action  on  the  case,  Gilb.  C.  P.  20.  Cfro.  tiff's  proceedings,  if  the  defendant,  having 
Car.  196w  6  T.  R.  355 ;  but  to  maintain  such  been  served  with  process,  shall  not  appear  at 
action,  the  parties  offered  as  bail  must  have  the  return  thereof,  or  within  eight  days  after 
had  sufficient  property  in  the  coun^  where  auch  return,  the  plaintiff,  upon  affidavit  of  the 
the  arrest  was  maae.    15  East,  320.  service  of  such  process,  may  enter  a  common 

(28)  In  proceediogs  in  the  king's  bench  by  appearance  or  file  common  ImuI  for  the  defend- 
bUit  whenever,  gptcial  baU  U  wt  tuctuary,  or  ant,  and  proceed  therein  as  if  such  defendant 
has  been  dispensed  with  by  the  court,  conrnon  had  entered  his  appearance  or  filed  common 
baU  (which  are  merely  nominal)  must  be  filed,  bail.  The  plaintiff  cannot  enter  such  appear- 
or  in  proceedings  in  the  common  pleat  of  K.  ance  or  file  common  bail  till  the  ninth  day. 
B.  by  origiiuU,  a  common  appearance  must  be  Tidd,  242 
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must  be  perfected,  that  is,  they  must  justify  themselves  in  court,  or  before 
the  commissioner  in  the  country,  by  swearing  themselves  housekeepers 
(29),  and  each  of  diem  to  be  worth  the  full  sum  for  which  they  are  bail, 
after  payment  of  all  their  debts  (30).  This  answers  in  some  measure  to 
the  stipulatio  or  satisdatio  of  the  Roman  laws  (s),  which  is  mutually  given 
by  each  litigant  party  to  the  other :  by  the  plaintiff,  that  he  will  prosecute 
his  suit,  and  pay  the  costs  if  he  loses  his  cause  ;  in  like  manner  as  our  law 
still  requires  nominal  pledges  of  prosecution  from  the  plaintiff :  by  the 
defendant,  that  he  shall  continue  in  court,  and  abide  the  sentence  of  the 
judge,  much  like  our  special  bail ;  but  with  this  difference,  that  the  fde- 

jussoreswere  there  absolutely  hovaid  judieatum  solvere,  to  see  the 
[•292]    costs  and  condemnation  *paid«t  all  events  :  whereas  our  special 

bail  may  be  discharged,  by  surrendering  the  defendant  into  cus- 
tody, within  the  time  allowed  by  law ;  for  which  purpose  they  are  at  all 
times  entitled  to  a  warrant  to  apprehend  him  {t)  (31). 

(»)  Inst.  2. 4,  Ml.    Ff.  I  %  t.  8.  (i)  Show.  S02.    6  Mod,  231. 

(29)  Or  a  freeholder,  or  copyholder,  or  a  lu  the  C.  P.  the  bail  must  jaitify  at  the  sit- 
long  leaseholder.  8  "Hiant  146.  1  Chitty  R.  ting  of  the  court  only,  excep^  the  last  day 
7.  88. 144.    2  Chitty  R.  96,  97.  of  term,  when  bail,  who  mav  mne  been  pre- 

(30)  Upon  special  bail  being  put  in,  a  notice  vented  from  attending  at  the  sitting  of  the 
thereof  must  be  given  to  the  ptaintiflTs  attor-  court,  shall  be  permitted  to' justify  at  the  Yts- 
ney  or  agent,  whereupon  the  latter  may  ex-  m^ of  the  court  R.  M.  51  Geo.  III.  C.  P. 
eept  to  the  bail  within  twenty  days  after  notice  3  Taunt  569.  sed  vid.  8  Taunt  56.  ^  In  the 
given,  by  entering  such  exception,  4  D.  &  R.  exchequer,  the  junior  baron  attends  in  court 
365 ;  and  notice  of  the  exception  must  be  given,  alone,  a  few  minutes  before  ten  o'clock  every 
to  the  defendant^  attorney  before  the  sheriff  morning  during  term,  and  it  is  expected  justi- 
is  ruled,  Alexander  v.  Miller,  24  Nov.  1825,  ficatioV  of  bail  be  then  made,  and  no  justi- 
K.  B.  But  where  bail  is  not  put  in,  at  the  fication  can  take  place  after  half  past  ten 
time  of  ruling  the  sheriff  to  return  the  writ  or  o'clock.  8  Price,  612.  R.  E.  56  &eo.  IIL 
bring  in  the  body,  he  must  put  in  and  perfect  2  Chit  381.    9  Price,  57.    Tidd,  263. 

of  bail  at  his  peril,  or  renaer  the  defendant        To  justify  themselves,  each  must  swear 

within  fovr  days  in  a  town  cause,  or  six  days  that  he  is  worth  double  the  amount  of  the 

in  a  country  cause,  without  any  exception.    2  debt,  afttr  payment  of  his  own  debts.    But  if 

61a.  R.  1206.     2  Chit  R.  82.  108.     Tidd,  8  the  sum  exceed  lOOOZ.  each  is  only  required 

ed.  256.  to  justify  himself  in   ]000{.  more  than  that 

Within  a  particular  time  (in  general  four  sum.    M.  51  Geo.  III.    It  is  not  sufficient  for 

days),  after  tne  exception  entered  and  notice  bail  to  swear  they  are  worth  a  certain  sum 

given,  the  bail  must  jiMfi/y.    See  Tidd,  257,  evc/unve  of  their  debts.    4  Taunt  704.    There 

6,  9.    If  they  do  not  mean  to  do  so,  others  most  also  be  an  affidavit  made  of  the  service 

should  be  added.  of  the    notice   of  justification,  which  must 

Previous  to  the  bail  Justifying,  there  should  state  the  mode  of  service  of  such  notice, 

be  a  notice  setting  fortn  that  the  bail  already  Tidd,  264. 

put  in,  will,  on  a  certain  day,  justify  them-        (31)  And  the  bail  may  render  the  defendant 

selves  in  open  court,  2  Chit.  R.  103.    Tidd,  in  their  discharge,  even  after  judgment ;  and 

259  ;  or  that  one  or  more  persons  will  be  add-  they  may  take  him  on  a  Sunday,  6  Mod.  231. 

ed,  and  justify  themselves  as  good  bail  for  but  see  2  fila.  R.  1273.  or  during  his  exaraina- 

the  defendant.    Id.  tion  before  commissioners  of  bankrupt,  1  Atk. 

In  the   king's  bench,  bail  are  added  and  238.    5  T.  R.  210 ;  or  going  into  a  court  oi 

iuat^ied  before  one  of  the  judges  sitting  in  the  justice,  1  Sel.  Prac.  180.    3  Stark.  132.     1  D. 

bail  court,  by  virtue  of  the  57  Geo.  III.  c.  11.  &  R.  M.  P.  C.  20 ;  and  they  may  justify  en* 

The  bail  must  be  in  Westminster-hall  by  half  tering  the  house  of  a  stranger  Tthe  outer  dooi 

past  nine  in  the  morning,  and  if  the  bail  are  being  open)  to  take  the  defenciant  though  he 

not  ready,  and  the  papers  delivered  to  coun-  be  not  in  the  house,  2  Hen.  Bla.  12d ;  and  if  the 

sel,  before  ten  o'clock,  they  cannot  be  taken  defendant  is  in  custody,  either  in  a  civil  action 

after  that  hour.    Rul.  H.  |T.  59  Geo.  III.  K.  or  upon  a  criminal  charge,  thev  may  in  K.  B. 

B.    When  there  are  but  few  bail,  it  is  neces-  have  a  writ  of  habeas  corpus  to  Wing  him  up  to 

sary  that  they  should  be  very  punctual  in  the  the  court,  to  be  surrendered  in  their  discharge, 

time  of  their  attendance,  for  if  they  are  not  7  T.  R.  226.    When  the  principal  is  taken, 

ready  when  the  judge  takes  his  seat,  he  will  one  of  the  bail,  it  is  said,  must  always  remain 

not  wait  for  them  till  ten  o'clock ;  but  when  with  him,  1  Sel.  Pr.  180 ;  but  a  third  person 

the  bail  are  numerous,  the  exact  time  of  their  may  assist  in  the  taking  and  detaining  aefend- 

attendance  is  not  so  material,  and  on  the  last  ant,  though  the  bail  do  not  continue  present, 

day  of  term  they  are  still  allowed  to  justify  as  3  Taunt.  425. 
formerly,  in  full  court  at  its  rising.    Tidd,  262.        Besides  the  mode  of  discharging  the  bail. 
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Special  bail  is  required  (as  of  course)  only  upon  actions  of  debt,  or  ac- 
tions on  the  case  in  trover  or  for  money  due,  where  the  plaintiff  can  swear 
that  the  cause  of  action  amounts  to  ten  pounds  (32) :  but  in  actions  where 
the  damages  are  precarious,  being  to  be  assessed  ad  libitum  by  a  jury,  as  in 
actions  for  words,  ejectment,  or  trespass,  it  is  very  seldom  possible  for  a 
plaintiiT  to  swear  to  the  amount  of  his  cause  of  action  *,  and  therefore  no 
special  bail  is  taken  thereon,  unless  by  a  judge's  order  or  the  particular  di- 
rections of  the  court,  in  some  peculiar  species  of  injuries,  as  in  cases  of 
mayhem  or  atrocious  battery ;  or  upon  such  special  circumstances  as  make 
it  absolutely  necessary,  that  the  defendant  should  be  kept  within  the  reach 
of  justice.  Also  in  actions  against  heirs,  executors,  and  administrators, 
for  debts  of  the  deceased,  special  bail  is  not  demandable  ;  for  the  action  is 
not  so  properly  against  them  in  person,  as  against  the  effects  of  the  deceas- 
ed in  their  possession.  But  special  bail  is  required  even  of  them,  in  actions 
for  a  devastavit^  or  wasting  the  goods  of  the  deceased  ;  that  wrong  being 
of  their  own  committing. 

Thus  much  for  process ;  which  is  only  meant  to  bring  the  defendant  into 
court,  in  order  to  contest  the  suit,  and  abide  the  determination  of  the  law. 
When  he  appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  fol- 
low the  pleadings  between  Uie  parties,  which  we  shall  consider  at  large  in 
the  next  chapter. 


CHAPTER  XX. 
OP    PLEADING. 


Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  de- 
fendant ;  which  at  present  are  set  down  and  delivered  into  the  proper  office 
in  writing,  though  formerly  they  were  usually  put  in  by  their  counsel  ore 
tenus,  or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or 
prothonotaries ;  whence  in  our  old  law  French  the  pleadings  are  frequently 
denominated  the  parol  (1). 

Uy  rendering  their  principal,  there  are  varioua  other  irregularity  in   proceeding  against  the 

other  causes  for  discharging  them,  such  as  the  principal.    Tidd,  1182.    See  the  various  cases 

death  of  the  defendant,  Tidd,  293. 1183;  his  on  these  points  and  other  qualifications  in 

bankruptcy  and  certificate,  1  Burr  244.  Cowp.  Tidd's  Prac.  8  ed.  290  to  295.  403.  1147. 1182. 

824;  his  being  made  a  peer,  or  member  of  1187. 

parliament,  Dougl.  45.  Tidd,  293;  or  being  (32)  Several  extensions  of  the  sum  have 

sent  abroad  under  the  alien  act,  6  T.  R.  50.  taken  place :  and  now,  by  the  last  statute,  viz. 

52.    7  T.  R.  517 ;  or  under  sentence  of  tran-  7^8  Geo.  IV.  c.  71,  the  cause  of  action  most 

sportation,  6  T.  R.  247 ;  or  his  beinc  impress-  amount  to  201. 

ed  or  dischaiged  on  the  48  Geo.  III.  c.  123;  (1)  Pleading  is  the  statement  in  a  lo^cal 
or  by  the  act  of  the  plaintiff  in  not  declaring  and  Ugal  form  of  the  facu  which  constitute 
in  due  time ;  by  making  a  material  variance  the  plaintiff*8  cause  of  action,  or  the  defend- 
in  the  declaration  from  the  process  or  affidavit  ant's  ground  of  defence ;  it  is  the  formal  mode 
in  the  cause  of  action,  2  East,  305.  2  B.  &  P.  of  alleging  on  the  record  that  which  would  be 
358.  6  T.  R.  363 ;  or  a  variance  between  the  the  support,  or  the  defence,  of  the  party  in 
affidavit  and  judgment  in  C.  P. ;  or  in  declar*  evidence,  per  Buller,  J.  3  T.  R.  159.  Dougl. 
ing  in  a  different  county  bv  original  in  K.  B .;  278.  "  It  is  (as  also  observed  by  the  same 
or  recovering  under  a  bailable  amount ;  or  in  learned  judee,  in  Dougl.  Rep.  159.)  one  of  the 

g'ving  time  to  the  defendant  on  a  cognovit,  first  principles  of  pleading,  that  there  is  only 

;e. ;  or  removing  the  cause  from  an  inferior  occasion  to  state  jfaeu^  which  must  be  done 

court,  or  referring  to  arbitration,  or  taking  for  the  purpose  of  informing  the  court,  whose 

principal  in  execution,  Cro.  Jac.  320 ;  or  any  duty  it  is  to  declare  the  law  arising  upon  those 
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The  first  of  these  is  the  declaration,  narratio,  or  eouni,  anciently  called  the 
tale  (a) ;  in  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length  (2) : 

(a)  Appendix,  No.  H.  ^  t.    No.  HI.  k  ft. 

UetBt  aikC  of  ftppriiiiif  the  oppoeite  party  of  noticed  witboat  pleading.  (2  Inst.  557.  Maisb. 

what  is  meant  to  be  prored,  in  order  to  gtve  1SS4.)  bat  not  so  of  a  less  dtrision,  (id.)  nor  of 

bim  an  opportunity  to  answer  or  traverse  it."  Ireland.    (1  Cbit  Rep.  28. 32.    3  B.  d&  A.  301. 

And  see  the  obeerrations  of  loid  C.  J.  De  S.  C.    2  D.  dc  R.  15.    1  B.  d&  C.  16.  S.  C.) 

Grey,  Cowp.  682.    From  this  it  will  be  seen,  The  court  will  take  judicial  notice  of  the  incor- 

that  the  science  of  special  pleadiitf  may  be  lioFated  towns,  of  the  extent  of  ports,  and  the 

considerad  under  two  heads;  1st.  The  tacU  mer  Thames.  (Stra.460.  lH.Bla.356w)  So 

necessary  to  be  stated.    2.  The  mode  of  su-  it  will  take  notice  of  the  meaning  of  English 

ting  them.    In  these  considerations,  the  reader  words  and  terms  of  art,  according  to  their  oidi- 

must  be  contented  with  a  genera}  outline  of  nary  acceptation,  (1  Rol.  Ab.  86.  525);  also 

the  law  upon  the  subject  of  the  names  and  quantitiea  of  legal  weights 

1st.  Ths  Facts  nbcbssabt  to  bb  sta-  and  messures,  (1  RoL  Ab.  525) ;  also  courts 

TBD. — No  more  should  be  stated  than  is  essen-  will  take  notice  of  its  own  course  of  proceed- 

tial  to  constitute  the  cause  of  complaint,  or  ings,  (1  T.  R.  118.    2  Ler.  17<U  and  of  thoae 

the  ground  of  defence.    Cowp.  683.    1  Lord  of  the  superior  courts,  (2  Ga  Rep.  18.    Cro. 

Rav.  171.    And  facts  only  should  be  stated,  Jac.  n.)  the  privileges  they  confer  on  their 

and  not  aiguments  or  inferonces,  or  matter  of  officers,  (Lord  Ray.  869.  898.)  of  courts  of  ge- 

law.    Cowp.  684.    5  East,  27&    The  par^r  poni  iumdiction,  and  the  coune  of  proceed- 

oan  only  succeed  on  the  fsietf,  as  they  aro  al-  inn  therein ;  as  the  court  of  excheouer  in 

leged  and  proved.  Wales,  and  the  counties  palatine,  (1  Lord 

Thero  aro  various  facts  which  need  not  be  Raym.  154*    1  Saund.  73) ;  out  the  oouits  are 

stated,  though  it  may  be  essential  that  they  not  bound,  ex  officio,  to  take  notice  who  were, 

should  be  established  in  evidence,  to  entitle  or  aro  the  judges  of  another  court  at  Westmin- 

theparty  pleading  to  succeed.  ster,  (2  Andr.  74.    Stra.  1226L)  nor  aro  the  su- 

Thus  thero  aro  facts  of  which  the  court  will,  perior  courts,  ex  officio,  bound  to  notice  the 

from  the  naturo  of  its  office,  take  notice  with-  customs,  laws,  or  i)roceedings   of  inferior 

out  their  being  stated :  as  when  the  king  came  courta  of  limited  jurisdiction,  (1  Roll  Rep. 

to  the  throne,  (2  Lord  Ra^m.  794.)  his  privi-  105.     Lord  Raym.  1334.     Cro.  Eliz.  502.) 

leges,  (id.  980.)  proclamations,  dec.    (1  Lord  unless  indeed  in  courts  of  error.    (Cro.  Car. 

Raym.  282.    2  Camp.  44.    4  M.  &  S.  532.)  but  179.) 

private  orden  of  council,  pardons,  and  decla-  whero  the  law  presumes  a  fact,  as  that  a 

rations  of  war,  &c.  must  oe  stated.    (2  Litt.  person  is  innocent  of  a  fraud  or  crime,  or  that 

Bac.  Reg.  303.    3  M.  &  S.  67.    11  Yes.  292.  a  transaction  is  illegal,  it  need  not  be  stated. 

3  Camp.  61.  67.)    The  time  and  place  of  hold-  4  M.  &  S.  105.    2  Wils.  147.    Co.  Lit.  78.  b. 

ing  parliaments,  and  their  course  of  proceed-  1  B.  &  A.  463. 

ings,  need  not  be  stated,  (1  Lord  Raym.  343.  Matter  which  should  come  moro  properiy 

210.    1  Saund.  131) ;  but  theirjournus  musL  from  the  other  side,  as  it  is  presumed  to  lie 

(Lord  Ray.  15.    Cowp.  17.)    Public  statutes,  more  in  the  knowledge  of  the  other  pai^,  or 

and  the  facts  they  ascertain,  (1  T.  R.  145.  is  an  answer  to  the  charge  of  the  party  pfead- 

Com.  Dig.  Pleader,  c.  76) ;  the  ecclesiastical,  ing,  need  not  be  stated,  unless  in  pleas  of 

civil,  and  marine  laws  (Bro.  Quara  Impedit,  estoppel  and  alien  enemy ;  but  this  rule  must 

1^  12.    Lord  Rav.  338.)  need  not  be  suted ;  be  acted  upon  with  caution :  for  if  the  fact  in. 

but  prniate  acts  (Lord  Ray.  381.  2  Dougl.  97.)  any  way  constitutes  a  condition  precedent,  to 

and  foreign,  (2  Cart.  273.    Cowp.  174.)  ana  enable  the  party  to  dvail  himself  of  the  charge 

plantation    and  forest  (2  Leon.  209.)  laws,  stated  in  his  pleading,  such  fact  should  be 

must.    Common  law  rights,  duties,  and  gene-  stated.    Com.  Dig.  Pleader,  c.  81.    1  Leon. 

ro/customs,  customs  ofravelkind,  and  borough  18.    2  Saund.  62.  b.    4  Camp.  20.    11  East, 

English,  (Dougl.  150.    Lord  Ray.  175.  1542.  638.  and  see  cases  1  Chit,  on  PI.  206.    Ste- 

Carth.  83.    Co.  Litt.  175.    Lord  Raym.  1025.  phen,354. 

Cro.  Car.  561.)  need  not  be  stated  ;  but  parti-  Tboueh  the  facts  of  a  case  must  be  stated 

cular  local  customs  must.    (1  Rol.  Rep.  509.  in  pleading,  it  is  not  necessary  to  state  that 

0  East,  185.    Stra.  187.  1187.    Dougl.  387.)  which  is  a  mero  matter  of  evidence  of  such 

The  almanack  is  part  of  the  law  of  the  land,  fact.  9  Rep.  9.  b.  9  Edw.  III.  5.  b.  6.  a.  Willes, 

and  the  courts  take  notice  theroof,  and  the  130.    Raym.  8. 

days  of  the  week,  and  of  the  moveable  feasu.  And  thouch  the  general  rule  is,  that  facts 

and  terms.    (Dougl.  380.    Salk.  269.    1  Roll  only  aro  to  be  ststed,  yet  there  are  some  in- 

Ab.  524.  c.  pi.  4.   6  Mod.  81.    Salk.  626.)   So  sUnces  in  which  the  stotement  in  the  pleadinc 

the  division  of  England  into  eoim/Mtwill  be  is  proper,  though  it  does  not  accord  with  the  reu 

(2)  We  have  alroady  cursorily  considered  1  Chit  on  PI.  4  ed.  234  to  360.  The  poinU 
the  generel  requisites  and  modes  of  framing  a  relating  to  them  are  too  numerous  for  any  de- 
declaration.  ItavarUtWdparticuiarrequintet,  tail,  though  indeed  the  requisites  relating  to 
consist  in  the  title  of  the  court  and  term,  the  the  venue,  the  several  counts  and  pledges, 
venue,  the  commencement,  the  statement  of  will  be  here  partially  considered,  the  learned 
the  cause  of  action,  the  se?eral  courts,  the  commentator  havinx  treated  of  them,  though 
conclusion,  and  the  profert  and  pledges.  As  not  very  methodically, 
to  the  manner  of  stating  these  requisites,  see 
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being  indeed  only  an  amplification  or  exposition  of  the  original  writ  upon 
which  his  action  is  founded,  with  the  additional  circumstances  of  time 
and  place,  when  and  where  the  injury  was  committed.  But  we  may  re- 
member (b),  that  in  the  king's  bench,  when  the  defendant  is  brought  into 
court  by  bill  of  Middlesex,  upon  a  supposed  trespass,  in  order  to  give  the 
court  a  jurisdiction,  the  plaintiff  may  declare  in  whatever  action,  or  charge 
him  with  whatever  injury  he  thinks  proper ;  unless  he  has  held  him  to 
bail  by  a  special  ae  etiam,  which  the  plaintiff  is  then  bound  to  pursue. 
And  so  also,  in  order  to  have  the  benefit  of  a  eamas  to  secure  the  defen- 
dant's person,  it  was  the  ancient  practice,  and  is  therefore  still 
warrantable  in  the  common  *plea8,  to  sue  out  a  writ  of  trespass  [*294] 
quare  elausum  fregit^  for  breaking  the  plaintiff's  close  :  and  when 
the  defendant  is  once  brought  in  upon  his  writ,  the  plaintiff  declares  in 
whatever  action  the  nature  of  his  true  injury  may  require  ;  as  in  an  action  of 
covenant,  or  on  the  case  for  breach  of  contract,  or  other  less  forcible  trans- 
gression (c) :  unless,  by  holding  the  defendant  to  bail  on  a  special  ae  etiam^ 
he  has  bound  himself  to  declare  accordingly  (3). 

(h)  See  page  985. 188.  (e)  S  Ventr.  S50. 

facta,  the  law  allowing  a  fiction,  as  in  eject-  tainty  is  requisite,  when  the  law  presumes 

ment,  trover,  detinue,  &c.     2  Burr.  667.    1  that  the  knowledge  of  the  facts  is  peculiarly 

N.  R.  140.  in  the  opposite  party ;  and  so  when  it  is  to  be 

No  fact  that  is  not  essential  to  substantiate  presumea  that  the  party  pleading  is  not  ac- 

tbe  pleading  should  be  stated.    The  statement  quainted   with   minute   circumstances.     13 

of  immatenal  or  irrelevant  matter  is  not  only  East,    112.     Com.  Dig.   Pleader,  0.26^     8 

censurable  on  the  ground  of  expense,  but  fre-  East,  65.    General  statements  of  facts  admit- 

quently  affords  an  advantage  to  the  opposite  ting  of  almost  any  proof,  are  objectionable,  1 

party,  either  as  the  ground  of  a  variance,  or  M.  &  S.  441.     3  M.  &;  S.  114 ;  but  where  a 

as  rendering  it  encumbent  on  the  party  plead-  subject  comprehends  multiplicity  of  matter, 

in^  to  adduce  more  evidence  than  would  other-  there,  in  order  to  avoid  prolixity,  general  plead- 

wise  ha?e  been  necessary  ;  though,  indeed,  ing  is  allowed.    2  Saund.  411.  n.  4.    8  T.  R. 

if  the  matter  unnecessarily  stated  be  wholly  4IB. 

foreign  and  impertinent  to  the  cause,  so  that  In  the  conatruetion  of  facts  stated  in  plead- 

Bo  allegation  wnatever  on  the  subject  was  ne-  ing,  it  is  a  general  rule,  that  every  thing  ahall 

cessary,  it  will  be  rejected  as  surplusage,  it  be    taken   most  strongly  against   the  party 

being  a  maxim  that  utile  per  inutile  non  vitia-  pleading,  1  Saund.  259.  n.  8 ;  or  rather,  if  the 

tor.    See  cases,  dec.  in  Chit,  on  PI.  208,  9,  meaning  of  the  words  be  equivocal,  they  shall 

10.    Besides  this,  the  pleading  must  not  state  be  construed  most  strongly  against  the  party 

two  or  more  facts,  either  of  which  would  of  pleading  them,  2  H.  Bla.  530;  for  it  is  to  be 

itself,  independently  of  the  other,  constitute  a  intended,  that  every  person  states  his  case  as 

sufficient  ground  of  action  or  defence.    Co.  favourably  to  himself  as  possible,  Co.  Litt 

Lit.  304.  a.    Com.  Dig.  Pleader,  C.  33.  £.  2.  30.  36 ;  but  the  language  is  to  have  a  reasona- 

1  Chit,  on  P.  208.  ble  intendment  and  construction,  Com.  Dig. 

2dlY.    Thb  Mode  or  btatinu  Facts. —  Pleader,  C.  25;  and  if  the  sense  be  clear. 

The  nets  should  be  stated  logically,  in  their  mere  exceptions  ought  not  to  be  regarded,  5 

natural  order ;  as,  on  the  part  of  the  plaintiff,  East,  529 ;  and  where  an  expression  is  capable 

his  right,  the  injury  and  conse()uent  damage  ;  of  different  meanings,  that  shall   be  taken 

and  these,  with  certainty,  precision,  and  bre-  which  will  support  the  averment,  and  not  the 

vity.    The  facts,  as  stated,  must  not  be  in-  other  which  would  defeat  it.    4  Taunt.  492. 

sensible  or  repugnant,  nor  ambig|uous  or  doubt-  5  East,  257.     After  verdict,  an  expression 

fnl  in  meaning,  nor  argumentative,  nor  in  the  should  be  construed  in  such  sense  as  would 

alternative,  nor  by  way  of  recital,  but  posi-  sustain  the  verdict.    1  B.  &  C.  297. 

tive,  and  according  to  their  legal  effect  and  (3)  And  even  then,  the  plaintiff  will  only 

operation.    Dougl.  666, 7.    1  Chit  on  PI.  211.  lose  the  benefit  of  the  bail,  and  the  court  will 

Stephen,  378.  to  405.  not  set  aside  the  proceedings.f     7  T.  R.  80. 

Certainty  sicnifies   a   clear   and   distinct  8  T.  R.  27.    5  Moore,  483.    6  T.  R.  363.    So 

statement,  so  Uiat  it  may  be  understood  by  in  the  K.  B.  where  the  proceedings  are  by 

the  opposite  party,  hy  tlie  juiy,  who  are  to  as-  originsl,  we  have  seen  ante, — the  venue  must 

oertau  the  truth  of  such  statement,  and  by  be  laid  in  the  county  into  which  the  original 

the  court,  who  are  to  give  judgment.    Cowp.  was  issued ;  or  in  bailable  cases  the  defendant 

682.    Com.  Dig.  Pleader,  U.  17.     Less  cer-  will  be  discharged ;  but  it  would  be  otherwise 

f  In  4  Johns,  R.  485,  and  1  Wendell  305,    claration  was  for  a  different  cause  of  action 
It  was  decided  that  proceedings  not  commenc-    from  the  ae  ttiam  in  the  writ 
ed  1^  or^gNMiZ  might  be  set  aside,  if  the  de- 
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In  local  actions,  where  possession  of  land  is  to  be  recoyered,  or  damages 
for  an  actual  trespass,  or  for  waste,  ^e,  affecting  land,  the  plainuff  must 
lay  his  declaration  or  declare  his  injury  to  have  happened  in  the  very 
county  and  place  that  it  really  did  happen  (4) ;  but  in  transitory  actions, 
for  injuries  OmX  might  have  happened  any  where,  as  debt,  detinue,  slander, 
and  the  like,  the  plaintiff  may  declare  in  what  coimty  he  pleases,  and  then 
the  trial  must  be  had  in  thait  county  in  which  the  declaration  is  laid. 
Though  if  the  defendant  will  make  affidavit  that  the  cause  of  action,  if 
any,  arose  not  in  that  but  in  another  county,  the  court  will  direct  a  change 
of  the  venue  or  visne  (that  is,  the  vieinia  or  neighbourhood  in  which  the  in- 
jury is  declared  to  be  done),  and  will  oblige  the  plaintiff  to  declare  in  the 
other  county ;  unless  he  will  undertake  to  give  material  evidence  in  the 
first.  For  the  statutes  6  Rich.  II.  c.  2.  and  4  Hen.  IV.  c.  18.  having 
ordered  all  writs  to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
ceived, empowered  them  to  change  the  venue,  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ:  which  practice  began  in  the  reign  of  James 
the  First  (d).  And  this  power  is  discretionally  exercised,  so  as  to  prevent 
and  not  to  cause  a  defect  of  justice.  Therefore  the  court  will  not  change 
the  venue  to  any  of  the  four  northern  counties,  previous  to  the  spring  cir- 
cuit ;  because  there  the  assises  are  holden  only  once  a  year,  at  the  time  of 

(d)  Rastall.  t.  Dette.  184.  h.  FUm.  Abr,  t.  Brief e.  18.    Salk.  670.    Trye*8  Jut  FiHs.  251.    Styl.  Pract. 
Reg.  {edit.  1«57.)  331. 

in  C.  P.  Imp.  C.  P.  159  ;  and  this  would  be  action  is  founded  on  the  vrhitv  of  ettate.    3 

the  only  advantage  gained  by  the  defendant.  T.  R.  394.    3  Co.  23.     1  Saund.  237.    Tidd, 

The  declaration  should  in  other  respecU  431.    1  Chit.  244  to  246. 
correspond  with  the  process,  as  in  the  names        In  some  cases  the  action,  though  of  a  tran- 

and  numbers  of  the  parties,  the  character  or  sitory  nature,  must,  by  act  of  parliament,  he 

right  in  which  they  sue  or  are  sued ;  but  as,  brought  iu  a  particular  county,  as  by  31  Eliz. 

according  to  the  present  practice  of  the  courts,  c.  5.  s.  2.    21  Jac.  I.  c.  4.  s.  2.    In  actions  or 

oyer  of  the  writ  cannot  be  craved,  and  a  van-  informations  on  penal  statutes,  the  venue  must 

ance  between  the  writ  and  declaration  cannot  be  laid  where  the  offence  was  committed, 

in  any  case  be  pleaded  in  abatement,  1  Saund.  Tidd,  432.    1  Chit.  246.    So  actions  of  case 

318.    3  6.  dc  P.  395 ;   and  as  there  are  seve-  or  trespass  are  local  when  against  justices  of 

ral  instances  in  which  the  court  will  not  set  the  peace,  mayors,  bailiffs  of  cities,  or  towns 

aside  (he  proceedings  on  account  of  a  variance  corporate,  headboroughs,   portreves,    coosta- 

between  the  writ  and  declaration,  6  T.  R.  bles,  tithing   men,  churchwardens,   &c.    or 

364.  many  of  the  older  decisions  are  no  longer  other  persons  acting  in  their  aid  and  assiat- 

applicable  in  practice.    But  if  the  defect  ap-  ance,  or  by  their  command,  for  any  thing  done 

ptear  on  the  face  of  the  declaration,  the  plain-  in  their  official  capacity,  21  Jac.  I.  c.  12.  s.  5. 

tiff  may  plead  in  abatement,  or  demur  accord-  or  against  any  person  or  persons  for  any  thing 

ingly.    As  to  these  general  requisites,  see  1  done  by  an  officer  of  the  excise,  23  Geo.  UL 

Chit,  on  PI.  222  to  229.  c.  70.  s.  34.  or  customs,  24  Geo.  III.  sess. 

(4)  Actions  for  every  kind  of  injury  to  real  2.  c.  47.  s,  35.  39.  and  see  28  Geo.  III.  c.  37. 
property  are  local,  as  for  nuistmces,  waste,  s.  23.  or  others  acting  in  his  aid,  in  execution, 
dec.  unless  there  be  some  contract  between  or  by  reason  of  his  office,  or  for  any  thing 
the  parties,  on  which  to  ground  the  action.  1  done  in  pursuance  of  the  act  relating  to  taxes. 
Taunt.  379.  11  East,  226.  And  if  the  land  &c.  43  Geo.  III.  c.  99.  s.  70.  And  the  42 
be  out  of  this  kingdom,  the  plaintiff  has  no  Geo.  III.  c.  85.  s.  6.  extends  the  above  provi- 
remedy  in  the  English  courts,  if  there  be  a  sions  of  the  21  Jac.  I.  to  all  persons  in  anj 
court  of  justice  to  resort  to  where  the  land  is  public  employment,  or  any  office,  station,  (5) 
situate.  4  T.  R.  503.  I  Stra.  646.  Cowp.  or  capacity,  any  where,  with  a  proviso  that 
180.  6  East,  598.  Where  an  injury  has  been  the  action  may  be  brought  in  Westminster, 
caused  in  one  county,  to  land,  &c.  in  another,  or  where  the  defendant  resides.  There  are 
or  when  the  action  is  founded  upon  two  or  also  various  other  provisions  in  other  acts,  re- 
more  material  facts,  which  took  place  in  dif-  quiring  that  the  venue  shall  be  local,  as  in 
ferent  counties,  the  venue  may  be  laid  in  the  highway,  turnpike,  militia  acts,  &c.  At- 
either.  2  Taiint.  252,  overruling  (2  Campb.  tomies  may  lay  and  retain  the  venue  in  Mid- 
266.)  7  Co.  1.  3  Leon.  141.  7  T.  R.  583.  dlesex. 
1  Chitty  on  PI.  242.  (5)  2  R.  S.  353,  §  14 :  409,  f  3 :  see  id. 

In  an  action  upon  a  lease  for  the  non-pay-  353,  §  2,  &;c.  as  to  venue  generally.    In  tran- 

ment  of  rent,  or  other  breach  of  covenant,  sitory  actions,  the  Supreme  Court  of  New- 

when  the  action  is  founded  on  the  privity  of  York  change  the  venue  to  suit  the  conre* 

tontractf  it  is  transitory  ;  but  not  so  when  the  nience  of  witnesses. 
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the  stunmer  circmt  And  it  will  sometimes  remove  the  venue  from  the  pro* 
per  jurisdiction  (especially  of  a  narrow  and  limited  kind),  upon  a  sugges- 
tion duly  supported,  that  a  fair  and  impartial  trial  cannot  be  had  there- 
in {e), 

*lt  is  generally  usual  in  actions  upon  the  case  to  set  forth  se-  [*295] 
Teral  cases  by  different  counts  in  the  same  declaration  ;^^so  that  if 
the  plaintiff  fails  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in 
on  action  on  the  case  upon  an  assumpsit  for  goods  sold  and  delivered,  the 
plaintiff  usually  counts  or  declares,  first,  upon  a  settled  and  agreed  price 
between  him  and  the  defendant;  as  that  they  bargained  for  twenty 
pounds :  and  lest  he  should  fail  in  the  proof  of  this,  he  counts  likewise 
upon  a  quantum  valebant;  that  the  defendant  bought  other  goods,  and 
agreed  to  pay  him  so  much  as  they  were  reasonably  worth ;  and  then 
avers  that  they  were  worth  other  twenty  pounds ;  and  so  on  in  three  or 
four  different  shapes  (6) ;  and  at  last  concludes  with  declaring,  that  the 
defendant  had  refused  to  fulfil  any  of  these  agreements,  whereby  he  is 
endamaged  to  such  a  value.  And  if  he  proves  the  case  laid  in  any  one  of 
his  counts,  though  he  fails  in  the  rest,  he  shall  recover  proportionable  da- 
mages. This  declaration  always  concludes  with  these  words,  "  and  there- 
upon he  brings  suit,^*  &c, ''  indeproducit  sectam,  &c.  (7)."  By  which  words, 
suit  or  seeta  {a  sequendo),  were  anciently  understood  the  witnesses  or  fol- 
lowers of  the  plaintiff  (/).  For  in  former  times  the  law  would  not  put  the 
defendant  to  the  trouble  of  answering  the  charge,  till  the  plaintiff  had 
made  out  at  least  a  probable  case  {g).  But  the  actual  production  of  the 
stiitf  the  secta,  or  followers^  is  now  antiquated ;  and  hath  been  totally  dis- 
used, at  least  ever  since  the  reign  of  Edward  the  Third,  though  the  form 
of  it  still  continues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common 
pledges  of  prosecution,  John  Doe  and  Richard  Roe  (8),  which,  as  we  be- 

(e)  St™.  874.— Mylock  v.  Saladine.  TVui.  4  Geo.       (/)  Seld.  on  Fortesc.  c.  SI. 
Ul.  B.  B.  (g)  Bract.  400.    Flet.  I.  9,  c.  0. 


(6)  The  rariations  should  be  substantial;  les,  118.  1  Chitty  on  Plead.  162.  Debt  and 
for  if  the  different  counts  be  so  similar  that  detinue  may,  however,  be  joined,  although  the 
the  same  evidence  would  support  each  of  them,  judgments  be  different.  2  Saund.  117.  And 
and  be  of  any  considerable  length,  and  vexa-  see  further  as  to  what  is  a  misjoinder,  1  Chit, 
tiously  inserted,  the  court  would,  on  applica-  on  PI.  199.  Unless  the  sub^quent  count  ex- 
tion,  refer  it  to  the  master  for  eiamination,  pressly  refers  to  the  preceding,  no  defect  there- 
and  to  strike  out  the  redundant  counts  ;  and  in  in  will  be  aided  by  such  preceding  count.  Bac. 
gross  cases  direct  the  costs  to  be  paid  by  the  Ab.  Pleas  and  Pleader,  16. 1. 
attorney.  IN.R.  2d9.  Rep.  T.  Hardw.  129.  (7)  It  does  not  so  conclude  in  actions 
And  as  to  striking  out  superfluous  counts,  see  against  attomies  and  other  officers  of  the 
Tidd,  8  ed.  667.  648 ;  in  2  Bing.  412.  nine  court,  but  thus ;  "  and  therefore  he  prays  re 
oooots  were  allowed  in  an  action  for  slander,  lief,  i&c."  Andr.  247.  Barnes,  3.  167. 
though  the  words  used  were  very  few.  See  1  In  actions  at  the  suit  of  an  executor  or  ad- 
Chit,  on  PI.  350,  1,  2.  as  to  the  insertion  of  ministrator,  immediately  after  the  conclusion 
several  counts.  Tli^re  must  be  no  misjoinder  to  the  damage,  &c.  and  before  the  pledges,  a 
of  different  counts ;  and,  in  order  to  prevent  profert  of  the  letters  testamentary,  or  letters 
the  confusion  which  might  ensue,  if  different  of  administration,  should  be  made.  Bac.  Ab. 
forms  of  action,  requiring  different  pleas  and  Executor,  C.  Dougl.  5.  in  notes.  But  omission 
different  judgments,  were  allowed  to  be  found  is  added  unless  defendant  demur  specially.  4 
in  one  action,  it  is  a  general  rule,  that  actions  Ann.  c.  16.  s.  1. 

in  form  ex  eoniractu  cannot  be  joined  with        (8)  But  these  pledges  need  not  be  stated  in 

those  in  formes  delicto.    Thus,  assumpsit  and  proceedinn  by  original,  or  in  the  C.  P.,  unless 

debt,  2  Smith,  618.  3  ib.  114.  or  assumpsit  and  in  proceedings  against  attornies,  &c.    Sum- 

an  action  on  the  case,  as  for  a  tort,  cannot  be  mary  on  PI.  42.    Barnes,  163.    Nor  are  they 

joined,  1  T.  R.  276,  277.    1  Vent.  366.  Garth,  necessary  in  an  action  at  the  suit  of  the  king 

189.  nor  assumpsit  with  trover,  2  Lev.  101.  3  or  queen.    8  Co.  61.    Cro.  Car.  161.    And  no 

Lev.  99.  1  Salk.  10.  3  Wila.  354.  6  East.  335.  advanUge  can  be  taken  of  the  omission  in  any 

2  Chitty  R.  343.  nor  trover  with  detinue.    Wil-  case,  even  on  special  demurrer.   3  T.  R.  157, 8. 

Vol.  II.  (»)  S«e  Hov.  n.  (59)  at  the  end  of  the  Vol.  B  IIL 

as 
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fore  observed  {h),  are  now  mere  names  of  fonn ;  though  formerly  they 
were  of  use  to  answer  to  the  king  for  the  amercement  of  the  plaintiff,  in 
case  he  were  nonsuited,  barred  of  his  action,  or  had  a  verdict  or  judgment 
against  him  (i).  For,  if  the  plaintiff  neglects  to  deliver  a  declaration  for 
two  terms  after  the  defendant  appears,  or  is  guilty  of  other  de- 
[*296]  lays  or  defaults  against  the  rules  of  law  in  any  subsequent  *stage 
of  the  action,  he  is  adjudged  not  to  follow  or  pursue  hijs  remedy  aa 
he  ought  to  do,  and  thereupon  a  nonsuit, ^or  non  prosequitur,  is  entered ;  and 
he  is  said  to  be  nonpros'd  (9).  And  for  thus  deserting  his  complaint,  afler 
making  a  false  claim  or  complaint  (profalso  clamore  suo)^  he  shall  not  only 
pay  costs  to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.  A  re- 
traxit  differs  from  a  nonsuit,  in  that  the  one  is  negative,  and  the  other  posi- 
tive :  the  nonsuit  is  a  mere  default  and  neglect  of  the  plaintiff,  and  there- 
fore he  is  allowed  to  begin  his  suit  again,  upon  payment  of  costs  ;  but  a 
f  retraxit  is  an  open  and  voluntary  renunciation  of  his  suit,  in  court,  and  by 
^  this  IieTor  ever  loses  his  action.  A  discontinuance  is  somewhat  similar  to  a 
nonsuit ;  for  when  a  plaintiff  leaves  a  chasm  in  the  proceedings  of  his 
cause,  as  by  not  continuing  the  process  regularly  from  day  to  day,  and 
timeito  time,  as  he  ought  to  do,  the  suit  is  discontinued,  and  the  defendant 
is  no  longer  bound  to  attend  ;  but  the  plaintiff  must  begin  again,  by  suing 
out  a  new  original,  usually  paying  costs  to  his  antagonist.  Anciently,  by 
the  demise  of  the  king,  all  suits  depending  in  his  courts  were  at  once  dis- 
continued, and  the  plaintiff  was  obliged  to  renew  the  process,  by  suing  out 
a  fresh  writ  from  the  successor ;  the  virtue  of  the  former  writ  being  totally 
gone,  and  the  defendant  no  longer  bound  to  attend  in  consequence  thereof; 
but,  to  prevent  the  expense  as  well  as  delay  attending  this  rule  of  law,  the 
statute  1  Edw.  VI.  c.  7.  enacts,  that  by  the  death  of  the  king  no  action 
shall  be  discontinued ;  but  all  proceedings  shall  stand  good  as  if  the  same 
king  had  been  living. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incum- 
bent on  the  defendant  within  a  reasonable  time  to  make  his  defence  and  to 
put  in  a  plea ;  else  the  plaintiff  will  at  once  recover  judgment  by  default, 
or  nihil  dicit  of  the  defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection, 
or  guard,  which  is  now  its  popular  signification ;  but  merely  an  oppos- 
ing or  denial  (from  the  French  verb  defender)  of  the  truth  or  validity  of 
the  complaint.^^  It  is  the  contestatio  litis  of  the  civilians :  a  general  asser- 
tion that  the  plaintiff  hath  no  ground  of  action,  which  assertion 
[*297]    is  afterwards   extended   *and  maintained   in  his  plea.     For  it 
would  be  ridiculous  to  suppose  that  the  defendant  comes  and  de- 
fends  (or,  in  the  vulgar  acceptation,  justifies)  the  force  and  injury,  in  one 
line,  and  pleads  that  he  is  not  guilty  of  the  trespass  complained  of,  in 
the  next.     And  therefore  in  actions  of  dower,  where  the  demandant  doth 
not  count  of  any  injury  done,  but  merely  demands  her  endowment  (A),  and 
in  assises  of  land,^^where  dso  there  is  no  injury  alleged,  but  merely  a 
^  question  of  right  stated  for  the  determination  of  the  recognitors  or  jury, 

{h)  Soe  page  274.  (k)  Rastal.  Ent.  1S4. 

(t)  3  Bulstr.  375.    4  Inst.  180. 

(9)  But  unleM  the  defendant  take  advantage  defendant  is  entitled  to,  and  how  he  should 

of  the   plaintiff's  nejdect,  by   signing  ^och  sign  a  judgment  of,  and  the  costs  on  a  non 

judgment,  the  plaintiff  may  deliver  his  decla*  pros,  see  Tidd,  8  ed.  idox,  tit.  Non  Pros, 

ration  at  any  time  within  a  year  next  after  the  In  New- York  the  defendant  mast  enter  a 

return  of  the  writ.    3  T.  R.  123.    5  ib.  35.    7  role  for  the  plaintiff  to  declare,  before  he  can 

ib.  7.  sed  vide  2  N.  R.  404.    As  to  when  the  non  pros  the  plaintiff. 

(SO)  Bee  Hov.  n.  (00)  at  end  of  the  Vol.  B.  lU.  (fik)  lb.  (61)  B.  IIL       (OB)  lb.  (OS)  B.  IIL 
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the  tenant  makes  no  such  defence  (Z).  In  writs  of  entry  (m),  where  no 
injury  is  stated  in  the  count,  hut  merely  the  right  of  the  demandant  and 
the  defective  title  of  the  tenant,  the  tenant  comes  and  defends  or  denies 
his  right,  jus  suum ;  that  is,  (as  I  imderstand  it,  though  with  a  small 
grammatical  inaccuracy),  the  right  of  the  demandant,  £e  only  one  ex- 
pressly  mentioned  in  the  pleadings,  or  else  denies  his  own  right  to  be  such, 
as  is  suggested  by  the  count  of  the  demandant.  And  in  writs  of  right  (n) 
the  tenant  always  comes  and  defends  the  right  of  the  demandant  and  his 
HeiHia^jus praedicti  S,  et  seisinam  ipsius  {6)  (or  else  the  seisin  of  his  ances- 
tor, upon  which  he  counts,  as  the  case  may  be),  and  the  demandant  may 
reply,  that  the  tenant  unjustly  defends  his,  the  demandant's,  right,  and  the 
seisin  on  which  he  counts  (/)).  All  which  is  extremely  clear,  if  we  nn« 
derstand  by  defence  an  opposition  or  denial,  but  it  is  otherwise  inexplicably 
difficult  (q). 

The  courts  were  formerly  very  nice  and  curious  with  respect  to  the  na- 
ture of  the  defence,  so  that  if  no  defence  was  made,  though  a  sufficient 
plea  was  pleaded,  the  plaintiff  should  recover  judgment  (r) :  and  there- 
fore the  book  entitled  novae  narrationes  or  the  new  talys  (j),  at  the  end  of 
almost  every  count,  narratio,  or  tale,  subjoins  such  defence  as  is  proper  for 
the  defendant  to  make.  For  a  genend  defence  or  denial  was  not  pru- 
dent in  every  situation,  since  thereby  the  propriety  of  the  writ,  the  com- 
petency of  the  plaintiff,  and  the  cognizance  of  the  court,  were 
allowed.  By  defending  the  force  and  injury,  *the  defendant  waved  [*298] 
all  pleas  of  misnosmer  (t) ;  by  defending  the  damages,  all  excep- 
tions to  the 
other  when  and 

lion  of  the  court  (u).  But  of  late  years  these  niceties  have  been  very  de- 
servedly discountenanced  (to) :  though  they  still  seem  to  be  law,  if  insisted 
on  («). 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or 
demanded  ;  when  any  person  or  body  corporate  hath  the  franchise,  not 
only  of  holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of 
the  cognizance  of  pleas:  and  that,  either  without  any  words  exclusive  of 
other  courts,  which  entitles  the  lord  of  the  franchise,  whenever  any  suit 
that  belongs  to  his  jurisdiction  is  commenced  in  the  courts  at  Westminster, 
to  demand  the  cognizance  thereof:  or  with  such  exclusive  words,  which 
also  entitle  the  defendant  to  plead  to  the  jurisdiction  of  the  court  (y).  Upon 
thb  claim  of  cognizance,  if  allowed,  all  proceedings  shall  cease  in  the  su- 
perior court,  and  the  plaintiff  is  left  at  liberty  to  pursue  his  remedy  in  the 
special  jurisdiction.  As,  when  a  scholar,  or  other  privileged  person  of  the 
universities  of  Oxford  or  Cambridge,  is  impleaded  in  the  courts  at  West- 
minster, for  any  cause  of  action  whatsoever,  unless  upon  a  question  of  free- 
hold (z)  (10).     In  these  cases,  by  the  charter  of  those  learned  bodies,  con- 

(J)  Booth  of  real  actions,  118.  Uait  qmi  defendt  t&ri  H  fore*,  ho&u  dcyt  ntendrt 

(M)  Book  II.  Append.  No.  V.  «  S.  9^  —  «*«**•  ^  '•»"*  «  «y  twrmffi  per  cmtnie,et 

(»)  Append.  No.  I.  ♦  5.  /«!  w  parti*  al  pU  ;  et  per  tmt  qml  defend*  U* 

(o)  Co.  Entr.  18S.  damageij  U  tMrm  leparh  abl*  dettr*  respondm ;  et 

(p)  Noe.  Nv,  280.  eHi.  1534.  per  tant  qmldefende  <m  et  fumt  U  deveta,  H  ac- 

iq)  The  troe  reason  of  this,  says  Booth,  (on  real  cepte  la  poiar  de  court  d*  eonmstre  ou  trur  lour  pi*. 

actions,  94. 1 13.)  I  could  never  ye't  find ;  so  little  did  (Mod.  tenend.  ear.  406.  edit.  1534.)    See  also  Co. 

he  undeiiiUnd  of  principles !  Lltt.  187.        .    .     . «         .«^ 

(r)  Co.  Litt.  m.  (»)  Salk.  217.    Lord  Raym.  «. 

(*)  edU.  1534.  (*)  CarUi.  230.    Lord  Raym.  217. 

(0  Theloal.  dig.  1. 14,  e.  1,  pag.  357.  (y)  2  Lord  Rayin.  835.    10  Mod.  1S6 

(«)  Ea  la  defence  eont  Hj  choee*  emtendants;  per       js)  See  page  83. ____^_^___ 

(10)  Bat  only  residerd  members  of  either  univertity  are  entitled  to  this  privilegt,  it  b0« 
ing  local  as  well  as  personal.    2  Wila.  310. 
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person  of  the  plaintiff;  and  by  defending  either  one  or  the 
\nd  where  it  should  behove  him,  he  acknowledged  the  jurisdic- 
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firmed  by  act  of  parliament,  the  chancellor  or  vice-chancellor  may  put  in 
a  claim  of  cognizance ;  which,  if  made  in  due  time  and  form,  and  with 
due  proof  of  &e  facts  alleged,  is  regularly  allowed  by  the  courts  (a).  It 
must  be  demanded  before  full  defence  is  made  {b)  or  imparlance  prayed ; 
for  these  are  a  submission  to  the  jurisdiction  of  the  superior  court,  and  the 
delay  is  a  laches  in  the  lord  of  the  franchise :  and  it  will  not  be  allowed,  if 
it  occasions  a  failure  of  justice  (c),  or  if  an  action  be  brought  against  the 
person  himself,  who  claims  the  franchise,  unless  he  hath  also  a  power  in 

such  case  of  making  another  judge  {d)  (11). 
[*299]  *After  defence  made,  the  defendant  must  put  in  his  plea.  But, 
before  he  defends,  if  the  suit  is  commenced  by  capias  or  latitat^ 
without  any  special  original^  he  is  entitled  to  demand  one  imparlance  {e),  or 
Ucentia  loqaendi ;  and  may,  before  he  pleads,  have  more  time  granted  by 
consent  of  the  court ;  to  see  if  he  can  end  the  matter  amicably  without 
farther  suit,  by  talking  with  the  plaintiff :  a  practice,  which  is  {f)  sup- 
posed to  have  arisen  from  a  principle  of  religion,  in  obedience  to  that  pre- 
cept of  the  gospel,  "  agree  with  thine  adversary  quickly,  whilst  thou  art 
in  the  xoay  with  him  (g).^*  And  it  may  be  observed  that  this  gospel  pre- 
cept has  a  plain  reference  to  the  Roman  law  of  the  twelve  tables,  which 
expressly  directed  the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  the  way,  ox  going  to  the  praetor, — in  via,  rem  utipacunt  orato. 
There  are  also  many  other  previous  steps  which  may  be  taken  by  a  de- 
fendant before  he  puts  in  his  plea.  He  may,  in  real  actions,  demand  a 
mew  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and  other 
circumstances.  He  may  crave  oyer  (A)  of  the  writ  (12),  or  of  the  bond 
(12),  or  other  specialty  upon  which  the  action  is  brought :  that  is,  to  hear 
it  read  to  him  ;  the  generality  of  defendants  in  the  times  of  ancient  sim- 
plicity being  supposed  incapable  to  read  it  themselves,  whereupon  the 
whole  is  entered  verbatim  upon  the  record,  and  the  defendant  may  take  ad- 
vantage of  any  condition  or  other  part  of  it,  not  stated  in  the 
[*300]    plaintiff's  declaration  (12).     *In  real  actions  also  the  tenant  may 

(a)  Hardr.  505.  dwoycnl  a  Zuy  "peceuft  .-**  et  il  dit,  **jndica  me  f* 

(b)  Rast.  188,  4'C.  1  Chltty  on  PI.  304.  et  il»  diioyentj  "  nan  potsumut,  quia  caput  es  eeclt' 
(e)  2  Ventr.  303.  tiat :  judica  teipsum  f*  et  Papostol  dtt,  "judieo 
(d)  Hob.  87.    Year-book,  M.  8  Hen.  VI,  SO.  In    m«  eremari ;"  etfuit  combuetue  f  et  enrte  fiit  wi 

this  latter  case  the  chancellor  of  Oxford  claimed  eainct.    Bt  in  ceo  eae  ilftat  sonjuge  ocauiic,  et  w- 

cognizance  ofanactlonof  trespass  brought  against  tint  n*e*t  pae  ineonventent  que  un  home  eoit  vige 

himself ;  which  was  disallowed  Jttecanse  he  should  de$nene. 

not  be  jud£^  in  his  own  cause.   The  argument  used  (e)  Append.  No.  III.  4  0. 

by  Serjeant  Rolfe,  on  behalf  of  the  cognizance,  is  (/)  Glib.  Hist.  Com.  PI.  85. 

curious  and  worth  transcribing. — Jto  voue  dirai  tm  (g)  Matt.  v.  25. 

f<Me.     En  aecun  temps  fuit  un  pape,  et  avoit  fait  .     (a)  Append.  No.  HI.  6  0. 

vn  grand  offence^  et  u  cardinaU  vtndrent  a  kty  et 

(11)  But  a  party  may  waive,  and  preclude  and  the  archbishop  brought  his  action;  and  it 
himself  from  taking,  any  objection  to  a  deci-  coming  to  a  trial  at  the  assizes  in  Kent,  the 
sion  on  this  account ;  for  if  a  defendant  agree  serjeant,  by  rule  of  court,  referred  it  to  the 
to  refer  the  matter  to  the  plaintiff,  he  cannot  archbishop,  to  set  the  price  of  the  horse,  which 
object  to  the  award  that  the  plaintiff  was  a  was  done  accordingly ;  and  the  seijeant  after- 
judge  in  his  own  cause.  Thus  in  Matthew  v.  wards  moved  the  court  to  set  aside  the  award 
Oilerton,  4  Mod.  226.  Comb.  218.  Hard.  44.  for  the  reason  now  offered,  but  it  was  denied 
which  was  an  action  of  debt  upon  an  award,  by  lord  Hale  and  per  totam  curian. 
^and  a  verdict  for  the  plaintiff;  and,  upon  its  (12)  But  now  a  defendant  is  not  allowed 
^being  moved  in  arrest  of  judgment,  the  ezcep-  oyer  of  the  wriL  I  B.  &  P.  646.  3  B.  de  P. 
tion  taken  was,  that  the  matter  in  difference  395.  7  East,  383.  As  to  the  demand  and 
was  referred  to  the  plaintiff  himself,  who  made  giving  of  oyer,  and  the  manner  of  setting  out 
•n  award.  Sed  non  allocatur.  And  the  case  deeds,  &c.  therein,  see  1  Saund.  9.  (1).  289. 
of  Serjeant  Hards  was  remembered  by  Dolben,  (2).  .2  Saund.  9.  (12,  13).  46.  (7).  366.  (1;. 
justice,  viz.  The  seijeant  took  a  horse  from  405.  (1).  410.  (2).  Tidd,8  ed.  635  to  638.  and 
my  lord  of  Canteiiiury's  bailiff,  for  a  deodand,  index,  tit.  Oyer.    1  Chit,  on  PI.  369  to  375. 
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pray  in  aid,  or  call  for  assistance  of  another,  to  help  him  to  plead,  be- 
cause of  the  feebleness  or  imbecility  of  his  own  estate.  Thus  a  tenant 
for  life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  remainder  or 
Teyersion  ;  and  an  incumbent  may  pray  in  aid  of  the  patron  and  ordinary  : 
that  is,  that  they  shall  be  joined  in  the  action,  and  help  to  defend  the  title. 
Voucher  also  is  the  calling  in  of  some  person  to  answer  the  action,  that 
hath  warranted  the  title  to  the  tenant  or  defendant.  This  we  still  make 
use  of  in  the  form  of  common  recoveries  (i),  which  are  grounded  on  a 
writ  of  entry ;  a  species  of  action  that  we  may  remember  relies  chiefly  on 
the  weakness  of  the  tenant's  title,  who  therefore  vouches  another  person  to 
warrant  it.  If  the  vouchee  appears,  he  is  made  defendant  instead  of  the 
voucher:  but,  if  he  afterwards  lAakes  default,  recovery  shall  be  had 
against  the  original  defendant ;  and  he  shall  recover  over  an  equivalent  in 
value  against  the  deficient  vouchee.  In  assises  indeed,  where  the  princi- 
pal question  is,  whether  the  demandant  or  his  ancestors  were  or  were  not  in 
possession  till  the  ouster  happened,  and  the  title  of  the  tenant  is  little  (if 
at  all)  discussed,  there  no  voucher  is  allowed  ;  but  the  tenant  may  bring  a 
writ  of  warrantia  ckartae  against  the  warrantor,  to  compel  him  to  assist 
him  with  a  good  plea  or  defence,  or  else  to  render  damages  and  the  value 
of  the  land,  if  recovered  against  the  tenant  (k).  In  many  real  actions 
also  {I),  brought  by  or  against  an  infant  under  the  age  of  twenty-one 
years,  and  also  in  actions  of  debt  brought  against  him,  as  heir  to  any  de- 
ceased ancestor,  either  party  may  suggest  the  nonage  of  the  infant,  and 
pray  that  the  proceedings  may  be  deferred  till  his  full  age ;  or  (in  our 
legal  phrase)  that  the  infant  may  have  his  age,  and  that  the  parol  may 
demur, ^^thsX  is,  that  the  pleadings  may  be  staid  ;  and  then  they  shall  not 
proceed  till  his  full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced 
thereby  (m).  But,  by  the  statutes  of  Westm.  1.  3.  Edw.  I.  c.  46.  and  of 
Glocester,  6  Edw.  I.  c.  2.  in  vmts  of  entry  sur  disseisin  in  some 
particular  cases,  and  in  actions  ancestrel  brought  by  *an  infant,  [*301] 
the  parol  shall  not  demur  :  otherwise  he  might  be  deforced  of  his 
whole  property,  and  even  want  a  maintenance  till  he  came  of  age.  So 
likewise  in  a  writ  of  dower  the  heir  shall  not  have  his  age  ;  for  it  is  neces- 
sary that  the  widow's  claim  be  immediately  determined,  else  she  may  want 
a  present  subsistence  (n).  Nor  shall  an  infant  patron  have  it  in  a  quare 
impedit  (o),  since  the  law  holds  it  necessary  and  expedient  that  the  church 
be  immediately  filled  (13). 

When  these  proceedings  are  over,  the  defendant  must  then  put  in  his 
excuse  or  plea.  Pleas  are  of  two  sorts  ;  dilatory  pleas,  and  pleas  to  the 
action.  Dilatory  pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit, 
by  questioning  the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury :  pleas  to  the  action  are  such  as  dispute  the  very  cause  of  suit.  The 
former  cannot  be  pleaded  after  a  general  imparlance,  which  is  an  acknow- 
ledgment of  the  propriety  of  the  action.    For  imparlances  are  either  ^en^ra/, 

(t)  Book  n.  Append.  No.  V.  f  2  (<n)  Finch,  L.  360. 

{k)  F.  N.  B.  135.  (A)  1  RoU.  Abr.  137. 

(/)  Dyer,  137.  (o)  Und.  138. 

(13)  In  New- York,  imparlances,  vouchers,  appointed  for  them,  (id.  454,  ^  43);  but  the 

aid  prayers,  and  receipts  are  abolished,  (2  R.  eiecution  on  the  decree  against  such  infanU 

8.  341,  ^  17):  this  was  proper  in  consequence  is  not  to  be  executed  for  one  year  af^er  the 

of  abolishing  the  oTd  real  actions  for  trying  decree.    (Id.  455,  6  54.) 
tide.    Suits  against  heirs  are  not  here  delayed        By  the  rules  of  tne  court,  and  by  special  or- 

oa  account  of  their  infancy,  but  guardians  are  ders,  the  defendant  has  time  to  plead. 

(G3)  See  Ilov.  n.  (G3)  at  the  end  of  the  Vol.  B.  III. 
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of  which  we  hare  before  spoken,  and  which  are  granted  of  course  ;  or  spe- 
cial,  with  a  saving  of  all  exceptions  to  the  writ  or  count,  which  may  be 
granted  by  the  prothonotary ;  or  they  may  be  still  more  special^  with  a  sav* 
ing  of  all  exceptions  whatsoeyer  which  are  granted  at  the  discretion  of  the 
court  (p). 

1.  I)ilatorypleasare(14),  1.  To  the^'umiltc/tonof  the  court:  alleging, 
that  it  ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyond 
sea  ;  or  because  the  land  in  question  is  of  ancient  demesne,  and  ought  only 
to  be  demanded  in  the  lord's  court.  Sec.  2.  To  the  disability  of  the  plain- 
tiff, by  reason  whereof  he  is  incapable  to  commence  or  continue  the  suit ; 
as,  that  he  is  an  alien  enemy,  outlawed,  excommunicated,  attainted  of  trear 
son  or  felony,  under  k  praemunire,  not  in  rerum  tuUura  (being  only  a  fictitious 

person),  an  infant,  a  feme-coyert,  or  a  monk  professed  (15).  In 
[*302]    abatement,  which  abatement  is  either  of  the  *writ  or  the  count,  for 

some  defect  in  one  of  them ;  as  by  misnaming  the  defendant, 
which  is  called  a  misnomer ;  giving  him  a  wrong  addition,  as  esquire  in- 
stead of  knight ;  or  other  want  of  form  in  any  material  respect  ( 16).  Or, 
it  may  be,  that  the  plaintiff  is  dead  ;  for  the  death  of  either  party  is  at 
once  an  abatement  of  the  suit.  And  in  actions  merely  personal,  arising  ex 
delicto,  for  wrongs  actually  done  or  committed  by  the  defendant,  as  tres- 
pass, battery,  and  slander,  the  rule  is  that  actio  personalis  moritur  cum  per- 
sona (q) ;  and  it  never  shall  be  revived  either  by  or  against  the  executors 
or  other  representatives.  For  neither  the  executors  of  the  plaintiff  have 
received,  nor  those  of  the  defendant  have  committed,  in  their  own  personal 
capacity,  any  manner  of  wrong  or  injury.  But  in  actions  arising  ex  con- 
tractu, by  breach  of  promise  and  the  like,  where  the  right  descends  to  the 
representatives  of  the  plaintiff,  and  those  of  the  defendant  have  assets  to  an- 
swer the  demand,  though  the  suits  shall  abate  by  the  death  of  the  parties, 
yet  they  may  be  revived  against  or  by  the  executors  (r) :  being  indeed  ra^ 
ther  actions  against  the  property  than  the  person,  in  which  the  execntors 
have  now  the  same  interest  that  their  testator  had  before  (17). 

(p)  IS  Mod.  999.  (r)  RCaxch.  14. 

(9)  4  Inst.  S15. 


^14)  These  pleas  are  not  fsToared  by  the  termed  rather  from  their  e^«ete,  than  from  their 

courts,  and  they  must  be  filed  within  four  dajrs  being  strictly  such  pleas ;  for  as  oyer  of  the 

after  the  day  upon  which  the  declaration  is  writ  can  no  longer  be  craved,  no  objection  can 

delivered,  both  aays  being  inclusive,    i  T.  R.  be  taken  by  plea  to  matter  which  is  merely 

277.    5  T.  R.  210.  contained  in  the  writ,  3  B.  &  P.  399.  1  B.  &  F. 

(15)  As  to  this  plea,  see  1  Chit  on  PI.  387,  645.  But  if  the  mistake  in  the  writ  be  carried 
388.  Whenever  the  subject  matter  of  the  plea  also  into  the  declaration,  or  rather  if  the  declara- 
or  defence  is,  Uiat  the  plaintiflf  cannot  main-  tion,  which  is  presumed  to  correspond  with  the 
tain  any  action  at  any  time,  in  respect  of  the  writ  or  bill,  be  incorrect  in  respect  of  some  ex- 
supposed  cause  of  action,  it  may,  and  usuallv  trinsic  matter,  it  is  then  open  to  the  defendant  to 
should,  be  pleaded  in  ftor;  but  matter  which  plead  in  abatement  to  the  writ  or  bill,  1  B.  dc 
usually  defeats  the  present  proceeding,  and  P.  648 ;  and  as  to  such  pleas,  see  1  Chit,  on 
does  not  shew  that  the  plaintiff  is  for  ever  pre-  PI.  390  to  394.  Consequently,  a  misnomer  of 
dudedi^should  in  general  be  pleaded  in  abate-  the  defendant,  or  ffivin^  nim  a  wrong  addition, 
mint.    4  T.  R.  227.    Some  matters  may  be  or  other  want  of  form  in  the  tmf,  unless  it  be 

f»Ieaded  either  in  abatement  or  bar ;  as  out-  contained  in  the  declaration,  is  not  now  plead- 
awry  for  felony,  alien  enemy,  orattainder,  &c.  able  in  abatement.  See  1  Saund.  318.  n.  3.  3 
Bac.  Ab.  Abatement,  N.  Com.  Dig.  Abate-  B.  &  P.  395.  And  the  defendant,  to  take  ad- 
ment,  K.  vantage  of  any  defect  in  the  writ,  should  in 
The  defendant  may  also  plead  in  aljatement,  general,  before  appearance,  move  to  set  it 
his,  or  her,  own  penonal  disability ;  as  in  case  aside  for  irregulacUy.  1  B.  &  P.  647.  5 
of  coverture,   when  the   husband  ought   to  Moore,  168. 

have  been  joined.    3  T.  R.  627.    Bac.  Ab.  (17)  In  New-York,  actions  of  trespass  may 

Abatement,  6.  be  brought  by  executors  and  adratnistrators 

(16)  Pleas  in  abatement  to  the  writ,  are  so  against  any  one  who  has  wasted,  dostoyed, 
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These  pleas  to  the  jurisdiction,  to  the  disability,  or  ia  abatement,  were 
formerly  very  oflen  used  as  mere  dilatory  pleas,  without  any  foundation  of 
truth,  and  calculated  only  for  delay  ;  but  now  by  statute  4  &  5  Ann.  c.  16, 
no  dilatory  plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  some  probable  matter  shewn  to  the  court  to  induce  them  to  be- 
lieve it  true  (18).  And  with  respect  to  the  pleas  themselves,  it  is  a  rule, 
that  no  exception  shall  be  admitted  against  a  declaration  or  writ,  unless 
the  defendant  will  in  the  same  plea  give  the  plaintiff  a  better  (j);^hat  b, 
shew  him  how  it  might  be  amended,  that  there  may  not  be  two  objections 
upon  the  same  account.  Neither,  by  statute  8  <&;  9  W.  III.  c.  31.  shall 
any  plea  in  abatement  be  admitted  in  any  suit  for  partition  of  lands  ;  nor 
shall  the  same  be  abated  by  reason  of  the  death  of  any  tenant. 

*A11  pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the  [*303] 
court :  praying  "  judgment,  whether  the  court  will  have  further 
cognizance  of  the  suit :"  pleas  to  the  disability  conclude  to  the  person  ;  by 
praying  "  judgment,  if  the  said  A  the  plaintiff  ought  to  be  answered  :" 
and  pleas  in  abatement  (when  the  suit  is  by  original)  conclude  to  the  writ 
or  declaration ;  by  praying  "judgment  of  the  writ,  or  declaration,  and  that 
the  same  may  be  quashed,"  cassetur,  made  void,  or  abated ;  but,  if  the  ac- 
tion be  by  bill,  the  plea  must  pray  "judgment  of  the  bill,"  and  not  of  the 
declaration ;  the  bill  being  here  the  original,  and  the  declaration  only  a 
copy  of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed 
from  that  jurisdiction ;  or  the  plaintiff  is  stayed  till  his  disability  be  remov- 
ed;  or  he  is  obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the 
court  (i) :  or  to  amend  and  new-frame  his  declaration.  But  when  on  the 
other  hand  they  are  ovemded  as  frivolous,  the  defendant  has  judgment  of 
respondent  ouster ,  or  to  anstoer  over  in  some  better  manner.  It  is  then  in-  • 
cumbent  on  him  to  plead. 

2.  A  plea  to  the  action ;  that  is,  to  answer  to  the  merits  of  the  complaint. 
This  vi  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  de- 
fendant would  probably  end  the  matter  sooner ;  or  not  plead  at  all,  but  suf- 
feriudgment  to  go  by  default.  Yet  sometimes,  after  tender  and  refusal  of 
a  debt,  if  the  creditor  harasses  his  debtor  with  an  action,  it  then  becomes 
necessary  for  the  defendant  to  acknowledge  the  debt,  and  plead  the  tender ; 
adding,  that  he  has  always  been  ready,  tout  temps  prist,  and  still  is  ready, 
uncore  prist,  to  discharge  it :  for  a  tender  by  the  debtor  and  refusal  by  the 
creditor  will  in  all  cases  discharge  the  costs  (u),  but  not  the  debt  itself ; 
though  in  some  particular  cases  the  creditor  will  totally  lose  his 
money  {v)  (19).     *But  frequently  the  defendant  confesses  one  part    [*304] 

{»)  Brownl.  139.  .  (v)  1  Vent.  81. 

(I)  Co.  Entr.  S71 .  («J  Lilt.  ^  338.    Co.  LitU  a09. 

taken,  carried  away,  or  converted  to  his  own  attorney  of  the  same  court,  to  be  sued  by  bill, 

use,  the  goods  of  the  testator  or  intestate  it  is  supposed  does  not  require  an  affidarit   3 

in  his  lifetime  or  afterwards  ;   and  also  for  6.  &  P.  397.    1  Chit,  on  PI.  401.    As  to  the 

trespass  committed  on  the  lands  of  the  de-  form  of  the  affidavit,  see  1  Chit,  on  PI.  402. 

ceased  in  his  lifetime.     Executors,  &c.  are  Tidd,  8  ed.  693. 

also  liable  for  such  trespasses  committed  by  (19)  As  to  the  form  and  requisites  of  this 

the  deceased  in  his  lifetime.    (2  R.  S.  114.  ^  plea  in  assumpsit,  see  3  Chit,  on  PI.  4.  ed. 

4,  5,  6.)  992 ;  in  debt,  id.  955,  and  Lee  Prac.  Diet.  tit. 

(18)  Sham  pleas  are  not  dilatory  pleasVith-  "  Tender ;"  and  as  to'  the  payment  of  money 

in  the  statute,  and  a«  affidavit  is  not  necessaiy  into  court  on,    see  Tidd,   8  ed.  index,  tit. 

in  all  cases ;  thus,  a  plea  of  privilege,  as  an  **  Money  ;*'  Lee  Diet.  ^  *<  Paynient  of  Mo- 

(64)  See  Hov.  n.  (64)  at  the  end  of  the  YoL  B.  IlL 
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of  the  complaint  (by  a  cognovit  actionem  in  respect  thereof)  (20),  and  tra- 
Terses  or  denies  llie  rest :  in  order  to  avoid  the  expense  of  carrying  that 

(20)  As  to  cognorits  in  general,  see  Tidd,  8  ed.  606  to  609.  Lee's  Diet.  tit.  Cognovit. 

and  see  1  Gow.  C.  N.  P.  121.  A  tender  of  a 
sain  to  A.,  including  both  a  debt  due  to  A.,  B., 
and  C,  and  also  a  debt  due  to  C,  is  sjood 
tender  of  the  debt  due  to  the  three,  3  T.  R. 
683 ;  and  if  several  creditors,  to  whom  money 
is  due  in  the  same  right,  assemble  for  the  pur* 
pose  of  demanding  payment,  a  tender  of  the 
gross  sum,  which  they  ail  refuse  on  account 
of  the  insufficiency  of  the  amount,  is  good. 
PeakeC.  88.    2  T.  R.  414. 

To  constitute  a  good  tender,  it  must  be  all 
unconditional  one  in  payment  of  the  debt ;  and 
therefore  where  a  tender  of  payment  was  made, 
accompanied  with  a  protestation  against  the 
right  of  the  party  to  receive  it,  it  was  held  in- 
sufficient. 3  Esp.  C.  91.  So  is  a  tender  ac- 
companied with  the  demand  of  a  receipt  in 
full,  (5  Esp.  Rep.  48.  2  Campt*.  21.  sed  vid. 
Peake  C.  179.  Stark,  on  Evid.  part  4.  1398. 
n.  (g)  or  upon  condition  that  it  shall  be  re- 
ceived as  the  whole  of  the  balance  due,  (4 
Campb.  156.)  or  that  a  particular  document 
shall  be  given  up  to  be  cancelled.  2  Campb. 
21.  To  constitute  a  good  tender  of  stock,  toe 
buyer  must  be  called  on  opening  the  books,  1 
Stra.  533.  and  the  defendant  must  do  all  in  his 
power  to  make  it  good.    1  Stra.  504. 

With  respect  to  the  tinu  of  the  tender,  it 
should  be  observed,  that  in  order  to  avoid  the 
defendant's  liability  to  damages  for  the  non- 
performance of  the  contract,  it  should  be  made 
in  the  very  time  agreed  upon  for  the  perform- 
ance of  such  contract ;   a  tender  after  such 
time  only  goes  in  mitigation  of  damages  for 
the  breach  of  the  contract,  and  not  even  then 
if  the  tender  be  not  made  before  the  writ  sued 
out.     7  Taunt.  487.     See  21  Jac.  I.  c  16.  a. 
5.    It  is  said  to  have  been  decided  by  Buller, 
J.,  that  a  tender  on  the  day  the  bill  is  filed  is 
not  available,  there  being  no  fraction  of  a  day, 
Imp.  K.  B.  324  ;  consequently,  if  payment  of 
a  bill  has  been  demanded  on  the  day  it  was 
due,  and  the  acceptor  plead  a  subsequent  ten- 
der, it  will  not  avail,  8  East,  168.    5  Taunt. 
240.     1  Marsh.  Rep.  36.     1  Saund.  33.  a.  note 
2.     But  that  doctrine  is  not  law,  and  it  is  no 
answer  to  a  plea,  of  tender,  that  the  plaintiff 
had  before  the  tender  instructed  his  attorney 
to  sue  out  the  writ,  and  that  the  attorney  had 
applied  before  the  tender  for  the  writ  which 
was  afterwards  sued  out,  8  T.  R.  629 ;  and  if 
the  plaintiff  brings  his  action,  and  disconti- 
nues it,  and  commences  another,  a  tender  be> 
fore  the  latter  action  is  good.    1  Moore,  200, 
To  constitute  a  good  tender  of  stock,  it  should 
be  made  on  the  very  day,  1  Stra.  579 ;  and  at 
the  last  part  of  the  day  it  can  be  accepted.     2 
Id.  777.  832.    Any  party,  being  an  agent  of 
the  debtor,  may  tender  the  money.    2  M.  & 
S.86. 

With  respect  to  the  penoos  to  vahom  the 
tender  should  be  made,  it  will  suffice  if  it  be 
to  the  creditor  or  any  authorized  agent.  1 
Campb.  477.  Tender  to  an  attorney,  autho- 
rized to  issue  out  a  writ^&c.  is  sood.  Doael. 
623.    And  a  tender  to  an  agent  nas  been  held 


ney  into  Court."  As  to  the  replication,  &c. 
see  also  3  Chit,  on  PL  1151  to  1156,  and  Lee 
Diet.  tit.  "  Tender." 

As  questions  relative  to  the  tender  of  a  debt 
or  money  are  of  so  frequent  occurrence,  we 
will  consider  the  respective  rules  and  deci- 
sions under  the  following  heads :  1st.  What 
is  a  good  tender.  2d.  In  what  cases  it  may  be 
made.  And  laaUv^  the  effect  and  advantages 
gained  by  it ;  and!  how  these  may  be  super- 
seded. 

I.  What  is  ▲  good  Tkndir. — ^It  is  a  ge- 
neral rule,  that  in  order  to  constitute  a  good 
legal  tender,  the  party  should  not  only  be  ready 
to  pay,  and  mtJie  an  ai^ual  offer  of  the  sum 
due,  but  actually  produce  the  same,  unless 
such  production  be  dispensed  with  by  the  ex- 
press declaration  of  the  creditor  that  he  will 
not  accept  it,  or  by  some  equivalent  act.  10 
East,  101.  5  Esp.  R.  48.  3  T.  R.  684.  Peake 
C.  N.  P.  88.  1  Cromp.  152.  2  M.  &  S.  86. 
7  Moore,  59.  If  the  plaintiff  do  not  object  to 
receive  the  money,  it  is  not  sufficient  for  the 
defendant  to  prove  that  he  had  the  money  with 
him,  and  held  it  in  a  bag  under  his  arm,  he 
ought  to  have  laid  it  down  for  him.  Id.  ibid. 
Bull.  N.  P.  157.  6  Esp.  46.  If  A.  savs,  I  am 
not  aware  of  the  exact  balance,  but  if  any  be 
due  I  am  ready  to  pay  it,  this  is  no  tender.  15 
East,  428. 

With  respect  to  the  nature  of  the  money 
tendered,  it  should  be  in  the  current  coin  of 
the  realm,  and  not  in  bank  notes ;  and  see  the 
56  Geo  III.  c.  68.  s.  11,  by  which  sold  coin  is 
declared  to  be  the  only  legal  tender.  But  a 
tender  in  bank  notes  is  good,  unless  particularly 
objected  to  on  that  account  at  the  time.  3  T. 
R.  554.  2  B.  &  P.  526.  So  is  a  tender  of 
foreign  coin  made  current  here  by  royal  pro- 
clamation. 5  Rep.  114.  b.  So  is  a  tender  of 
provincial  bank  notes,  or  a  draft  on  a  banker, 
unless  so  objected  to.  Peake  N.  P.  3  ed.  239. 
Tidd,  8  ed.  187.  n.  f.  It  seems,  that  as  any 
money  coined  at  the  mint  upon  which  there  is 
the  king's  stamp  is  good,  and  that  all  such 
money  is  good  in  proportion  to  its  value,  with- 
out a  proclamation,  such  money  would  be  n 
good  tender.    2  Salk.  446. 

With  respect  to  the  amount  of  the  sum  ten- 
dered, it  should  in  general  be  an  offer  of  the 
vpecific  nan  due^  unqvalijied  by  any  eircunutttnee 
whatever;  and  therefore  tendering  a  laiiger 
sum,  and  making  cross  demand,  is  insufficient. 

2  D.  &  R.  305.  A  tender  of  201.  in  bank  notes, 
with  a  request  to  pay  over  the  difference  of 
fifteen  guineas,  is  not  a  good  tender  as  to  the 
fifteen  guineas,  thoueh  it  would  hs^s  been 
otherwise  if  the  tender  had  been  in  guineas. 

3  Campb.  70.  1  Campb.  181.  6  Taunt.  336. 
But  a  tendei  of  a  larger  sum  generally  is  good. 
5  Rep.  114.  8  T.  R.  683.  sed  vid.  2  Esp. 
711.  And  a  tender  of  a  larger  sum,  and  ask- 
ing change,  is  good,  provided  the  creditor  do 
not  object  to  it  on  tnat  account,  but  only  de- 
mands a  larger  sum.  6  Taunt.  336.  Peake 
C.  N.  P.  68.    2  Esp.  C.  711.    3  Campb.  70. 
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port  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A  species  of 
this  sort  of  confession  is  the  payment  of  money  into  court  (10)  :  which  is  for 

(19)  Styl.  Prac.  Reg.  {edit.  1657.)  301.    S  Keb.  595.    Salk.  5M. 

good,  nlthough  the  principal  had  preTiously  Justices  of  the  peace,  and  in  like  manner 

prohibited  the  agent  irom  receiving  the  money  excise  and  custom-house  officers,  and  survey, 

if  offered,  the  principal  having  put  his  busi-  ors  of  highways,  are  enabled  by  several  sta. 

neaa  into  the  hands  of  his  attorney.    5  Taunt,  tutes  to  tender  amends  for  any  thing  done  by 

307.    1  Marsh.  55.  S.  C.    A  bailiff,  who  makes  them  in  the  execution  of  their  offices.    See 

a  distress,  cannot  delegate    his    authority;  ante,  1  book, 354 n.  37,  et  seq.    Also  by  the 

therefore  a  tender  to  his  agent  is  insufficient,  21  Jac.  I.  c.  16.  s.  5.  in  case  of  involuntary 

6  Esp.  95 ;  and  a  tender  to  one  of  several  trespasses,  tender  of  amends  may  be  made, 
creditors  is  a  tender  to  all    3  T.  R.  683.  See  ante,  16.1 

adly.  In  what*  Cases  a  Tenokr   mat  Lastly,  As  to  thb  Effect  op  a  Tender, 

BB  MADE  WITH  EFFECT. — ^In  general,  a  ten-  and  the  Advantages  acquired  by  it.  - 

der  can  onlv  be  made  with  effect  in  eases  It  should  in  the  first  place  be  observed,  that 

where  the  demand  is  of  a  liquidated  sum,  or  the  debtor  is  liable  for  the  non-performance  of 

of  a  sum  capable  of  liquidation  by  computa-  his  contract,  if  the  money  be  not  paid  at  the 

tion.    See  2  Burr.  1120.    Therefore  a  tender  time  agreed  upon;  the  mere  tendering  the 

cannot  be  pleaded  to  an  action  for  general  da-  money  afterwanis  is  not  sufficient  to  discharge 

mages  upon  a  contract,  1  Vent.  356.    2  Bla.  him  from  such  liability,  it  goes  only  in  mitiga- 

Rep.  837.    2  B.  &  P.  234.    3  B.  &  P.  14 ;  tion  of  damages ;  though    indeed  if   a  jury 

or  in  covenant,  unless  for  the  payment  of  mo-  should  find  that  no  damages  were  sustained 

ney,  7  Taunt  486.    1  Moore,  200.  S^  C.    5  by  reason  of  the  defendant  not  tendering  the 

Mod.  18.    1  Lord  Raym.  566.    12  Mod.  376.  money  at  the  time  agreed  upon,  the  defendant 

2  H.  Bla.  837 ;  or  for  a  tort,  2  Stra.  787.  906.  would  defeat  the  action  by  the  tender  after- 

7  T.  R.  335 ;  or  trespass.  2  Wils.  115.  It  wards.  SeeSalk.622.  -6  East,  168.  1  Lord 
cannot  be  pleaded  to  an  action  for  dilapida-  Raym  254.  7  Taunt.  486.  The  tender  of 
tions,  8  T.  R.  47.  Stra.  906 ;  or  for  not  re-  money  due  on  a  promissory  note,  accompanied: 
pairing,  2  Salk.  596 ;  or  against  a  carrier  for  with  a  demand  of  the  note,  stops  the  running 
goods  spoiled,  though  the  tender  should.be  of  of  interest.  3  Campb.  296.  8  East,  168.  4 
the  invoice  price,  2  B.  dc  P.  234 ;  or  for  not  Leon.  209.  The  tender,  if  pleaded,  admits 
delivering  goods  at  a  certain  price  per  ton,  3  the  contract  and  facts  stated  in  the  declara- 
B.  &  P.  14 ;  or  in  an  action  for  a  false  re-  tion.  3  Taunt.  95.  Peake.  15.  2  T.  R.  275. 
torn,  7  T.  R.  335 ;  or  for  mesne  profits,  2  4  T.  R.  579.  If  therefore  the  defendant's  lia- 
Wils.  115.  But  in  assumpsit  against  a  carri-  bility  is  to  be  disputed,  a  tender  should  not  be 
er  for  not  delivering  goods,  the  oefendant  hav-  pleaded  So  if  toere  be  a  special  count,  and 
ine  advertised  that  he  would  not  be  answer^-  the  defendant  mean  to  denv  it,  the  tender 
able  for  any  goods  beyond  the  value  of  20/.,  should  be  pleaded  to  the  otner  counts  only, 
unless  they  were  entered  and  paid  for  accord-  and  see  Tiad,  8  ed.  676 ;  and  if  there  be  any 
ingl^,  a  tender  of  the  201,  would,  it  seems,  be  doubt  as  to  the  sufficiency  of  the  tender,  it  is 
available.  1  H.  Bla.  299.  So  a  tender  may  not  advisable  to  plead  it,  but  more  expedient 
be  made  with  effect  to  a  demand,  for  naviga-  to  pay  the  amount  into  court  upon  the  common 
tion.  Calls.  7  T.  R.  36.  I  Stra.  142;  or  in  rule;  for  if  the  defendant  should  not  succeed 
an  action  for  principal  and  interest  due  on  in  proving  the  tender,  he  will  have  to  pay  all 
bonds  for  payment  of  monies  by  instalments,  the  costs  of  the  trial ;  whereas  if  the  money 

3  Burr;  1370.  So  the  penalty  of  a  bond  may  be  paid  into  court,  and  the  plaintiff'  cannot 
with  effect  be  tendered.  2  Bla.  1190.  So  the  prove  more  due,  he  will  be  liable  to  pay  all 
acrears  of  a  bond  for  40/.,  payable  by  5/.  per  costs  subsequent  to  the  time  of  paying  the 
annum.  2  Stra.  814.  So  a  tender  may  with  money  into  court.  If  the  sum  tendered  be  not 
effect  be  made  in  covenant  for  rent,  or  for.the  snfficient,'and  the  plaintiff*  should  subceed  on 
advanced  rent  of  5/.  per  acre  for  ploughing  the  general  issue,  the  plaintiff  would  still  be 
meadow  grounds,  2  H.  Bla.  837.  7  Taunt,  entitled  to  the  costs  of  the  issue  on  the  plea 
486.  1  Moore,  200.  S.  C.  and  vide  2  Salk.  of  tender.  5  East,  282.  5  Taunt.  660.  If 
596.  So  also  on  a  policy  of  insurance,  19  the  defendant  bring  money  into  court  on  a 
Geo.  IL  c.  37.  s.  7.  2  Taupt.  317 ;  or  in  debt  plea  of  tender,  the  plaintiff  may  take  it  out, 
for  penalty  for  exercising  trade  contrary  to  5  though  he  deny  the  tender.  1  B.  dc  P.  332. 
Eliz.  c.  4.  1  Burr.  431 ;  or  for  penalty  on  The  plaintiff*,,  it  seems,  can  gain  no  advantage 
game  laws,  being  actions  popular,  and  not  qui  by  not  taking  the  paoney  out  of  court ;  and  it 
tam.    2  H.  Bla.  1052.    2  Stra.  1217.    Where  has  been  said,  that  if  the  plaintiff  will  not 


Raym. 
2T.  R.  285.         '      '  642.    2  Stra.  1027.*.    If  the  plaintiflf  should 

t  See  2  R.  S.  553,  S  20,  &c. :  504,  §  28,  dec.  Ld.  Raym.  642.    But  in  Coa  v.  Robinson^  2 

X  It  has  been  said,  that  if  upon  tender  plead-  Str.  1027,  it  was  decided  that  although  such 

ed  the  plaintiff'  will  not  receive  the  money  issue  was  found  against  the  plaintiff*,  the  de- 

and  takes  issue  upon  the  tender,  and  it  is  fendant  could  not,  and  that  the  plaintifiT  might 

found  against  him,  the  money  is  lost  for  ever,  take  it  out  of  court.    Litt.  i  338,  limits  this 

Vol.  II.  33 
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the  most  part  necessajy  upon  pleading  a  tender,  and  is  itself  a  kind  of  ten- 
der to  the  plaintiff  (21) ;  by  paying  into  the  hands  of  the  proper  officer  of 
the  court  as  much  as  the  defendant  acknowledges  to  be  due,  together  with 
the  costs  hitherto  incurred,  in  order  to  prevent  the  expense  of  any  farther 
proceedings.  This  may  be  done  upon  what  is  called  a  motion  ;  which  is 
an  occasional  application  to  the  court  by  the  parties  or  their  counsel,  in  or- 
der to  obtam  some  rule  or  order  of  court,  which  becomes  necessary  in  the 
progress  of  a  cause  ;  and  it  is  usually  grounded  upon  an  affidamt  (the  per- 
fect tense  of  the  verb  (xffido)^  being  a  voluntary  oath  before  some  judge  or 
officer  of  the  court,  to  evince  the  truth  of  certain  facts,  upon  which  the  mo- 
tion is  grounded  :  though  no  such  affidavit  is  necessary  for  payment  of  mo- 
ney into  court.  If  after  the  money  paid  in,  the  plaintiff  proceeds  in  his 
suit,  it' is  at  his  own  peril :  for,  if  he  does  not  prove  more  due  than  is  so 
paid  into  court,  he  shaU  be  nonsuited  and  pay  the  defendant  costs  ;  but  he 
shall  still  have  the  money  so  paid  in,  for  that  the  defendant  has  acknow- 
ledged to  be  his  due  (22).  In  the  French  law  the  rule  of  practice  is  ground- 
ed upon  principles  somewhat  similar  to  this  ;  for  there,  if  a  person  be  sued 
for  more  than  he  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  much 
as  he  really  does  owe  (to).  To  this  head  may  also  be  referred  the  prac- 
tice of  what  is  called  a  set-off :  whereby  the  defendant  acknowledges  the 
justice  of  the  plsAntifiPs  demand  on  the  one  hand  ;  but  on  the  other  sets  up 
a  demand  of  his  own,  to  counterbalance  that  of  the  plaintiff,  either  in  the 
whole  or  in  part :  as,  if  the  plaintiff  sues  for  ten  pounds  due  on  a  note  of 
hand,  the  defendant  may  set  off  nine  pounds  due  to  himself  for  merchandise 

(te)  Sp.  L.  b.6|  c.  4t 

succeed  on  the  trial,  in  proving  a  larger  aam  prior  demand,  and  refusal,  is  an  answer  to  the 
to  be  due  than  t^at  tendered,  though  Uiat  sam  plea  of  tender.  8  East,  168.  1  Saund.  33. 
be  below  40«.,  yet  the  plaintiff  will  be  entitled  n.  2.  Bull.  N.  P.  156.  1  Campb.  478. 
to  costs.  Dougl.  448.  But  where  the  debt  (21)  The  allowing  the  defendant  to  pay  mo- 
originally  was  under  bl.  the  defendant  is,  it  ney  into  court  was  introduced  for  the  purpose 
seems,  entitled  to  the  benefit  of  the  court  of  of  avoiding  the  hazard  of  proving  a  tender, 
requests'  act  for  London,  though  he  has  plead-  and  in  all  cases  where  there  has  been  no  ten- 
ed  a  tender,  5  M.  &  S.  196.  or  paid  money  der,  or  the  tender  cannot  be  proved,  it  should 
into  court.  6  East,  104.  not  be  pleaded,  but  the  defendant  should  mere- 
A  tender,  not  being  equivalent  to  payment  ly  pay  the  admitted  claim  into  court.  The 
iUelf,  and  only  suspending  the  plaintiff's  reme-  cases  in  which  the  proceeding  is  allowed,  are 
dy,  2  T.  R.  27.  its  effect  may  be  superseded  similar  to  those  in  which  a  tender  may  be 
by  prior  or  a  nU>teque7U  demand  and  refusal,  pleaded,  and  which  will  be  found  supra,  note 
to  pay  the  precise  sum  tendered.  1  Campb.  (19).  One  case  however  should  be  noticed, 
181.  5  B.  &  A.  630.  A  subsequent  demand  viz.  where  the  goods  have  been  taken  under  a 
of  a  larger  sum  will  not  suffice,  id. :  or  a  sub-  mistake,  without  any  loss  to  the  owner,  the 
sequent  demand,  accompanied  by  another  de-  court,  upon  motion,  will  stay  the  proceeding 
mand  of  another  sum  not  due.  1  Esp.  115.  in  cm  action  of  trespass  against  a  public 
7  Taunt.  213.  Such  demand  should  be  made  officer,  upon  the  defendant's  undertaking  to 
by  a  person  authorized  to  give  the  debtor  a  restore  them,  or  to  pay  their  full  value,  with 
discharge.  1  Campb.  478.  n.  1  Esp.  115.  the  costs  of  the  action.  7  T.  R.  53. 
A  demand  made  by  the  clerk  of  the  plaintiff's  (22)  The  effect  of  the  payment  of  money 
attorney,  who  was  an  entire  stranger  to  de-  into  court,  is  nearly  similar  to  that  of  a  tender, 
fendant,  is  insufficient.  1  Campb.  478.  A  See  supra,  note  (10).  Lee's  P.  Diet.  2  ed. 
subsequent  application  to  one  of  two  joint  1013.  Tidd,  8  ed.  676.  This  is  the  only  case 
debtors,  and  a  refusal,  is  sufficient.  1  Stark,  where  a  party  is  bound  by  the  payment  of 
323.  4  Esp.  03.  Noy,  135.  Yin.  Ab.  Evid.  monev,  2  T.  R.  645 ;  and  though  paid  in  by 
T.  b.  97.  Delivering  a  letter  at  defendant's  mistake,  the  court  will  not  order  it  to  be  re- 
bouse  to  a  clerk,  who  returned  with  an  answer  stored  to  defendant ;  though  perhaps  in  a  case 
that  the  debt  should  be  settled,  is  prima  facie  of  fraud  they  would.  2  B.  &  P.  392. 
evidence  of  a  demand.     1  Stark.  323.     A 

consequence  to  attend  the  refusal  to  accept  hundred  pounds  of  B.  and  subsequently  mort- 

the  bail  rendered  to  a  condition   relating  to  gage  land  to  A.  for  repayment,  and  afterwards 

money  to  be  paid  in  respect  of  land.;  but  Co.  tender  A.  the  money  and  he  refuse  it,  the  land 

Litt.  200,  qualifies  the  position  by  saying,  that  is  discharged,  but  the  debt  remaineth  and  may 

i£  it  were  a  duty  before,  as  if  A.  borroweth  a  be  recovered  by  action  of  debt. 
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sold  to  tlie  plaintiff,  and  in  case  he  pleads  sueh  set-off,  must  pay 

the  remaining  balance  into  court.     This  answers  *very  nearly  to    [*30d] 

the  eompensiUiOj  or  stoppage,  of  the  civil  law  {x),  and  depends  on 

the  statutes  2  Geo.  II.  c.  22.  and  8  Geo.  II.  c.  24.  which  enact,  that  where 

there  are  mutual  debts  between  the  plaintiff  and  defendant,  one  debt  may 

be  set  against  the  other,  and  either  pleaded  in  bar  or  giren  in  evidence 

upon  the  general  issue^^at  the  trial ;  which  shall  operate  as  payment,  and 

extinguish  so  much  of  the  plaintiff's  demand  (23.) 

(»)  Ff.  18.  2. 1. 


(23)  Bot  in  such  case,  notice  must  be  giren 
at  the  time  of  pleading  the  general  issue ;  and 
as  to  the  mode  of  setting  off,  see  1  Chit,  on 
PI.  4  ed.  494  to  497. 

In  some  cases,  this  plea  or  notice  is  unne- 
cessary, as  where  the  defendant's  demand  is 
won  in  the  nature  of  a  deduetion  than  a  set- 
off. Thus  a  defendant  is  in  all  cases  entitled 
to  retain  or  claim  by  way  of  deduction,  all 
just  allowances  or  demands  accruing  to  him, 
or  payments  made  by  him,  in  respect  of  the 
sosM  transaction  or  account  which  forms  the 
ground  of  action,  this  is  not  a  set-off,  but 
lather  a  deduction.  See  1  Bla.  Rep.  651.  4 
Burr.  2133.  2221.  And  where  demands  ori- 
ginally cross,  and  not  arising  out  of  the  same 
transaction,  hare  by  subsequent  express  agree- 
ment been  connected,  and  stipulated  to  be  de- 
ducted or  set  off  aeainst  each  other,  the  ba- 
lance is  the  debt,  and  the  only  sum  recoverable 
by  suit  without  any  special  plea  of  set-off, 
though  it  is  advisable  in  most  casetf,  and  ne- 
cessary when  the  action  is  on  a  specialty,  to 
plead  It.  5T.R.135.  3T.R.599.  3  Taunt. 
76b  2  Taunt.  170.  In  actions  at  the  suit  of 
assignees  of  bankrupts,  a  set-off  need  not  be 
pleaded  or  given  notice  of,  1  T.  R.  115,  116. 
6  T.  R.  58,  59 ;  though  the  practice  is  so  to 
plead,  or  give  notice  of  such  set-off.f 

It  may  be  important  here  also  to  observe, 
that  these  acts  were  passed  more  for  the  bene- 
fit of  tbe  defendants  than  the  plaintiffs,  and 
are  not  imperative  ;  so  that  a  defendant  may 
have  his  right  to  set  off,  and  bring  a  cross  ac- 
tion for  the  debt  due  to  him  from  the  plaintiff, 
2  Campb.  594.  5  Taunt.  148 ;  though  be  can- 
not safely  arrest.  3  B.  &  Cres.  139.  And 
where  the  defendant  is  not  prepared  at  the 
time  the  plaintiff  sues  him  to  prove  the  set- 
off, it  is  best  not  to  avail  himself  of  it,  for  if 
the  defendant  should  attempt  but  not  succeed 
on  the  trial  in  proving  the  set-off|  he  could  not 
afterwards  sue  for  the  amount;  and  a  party 
cannot  bring  an  action  for  what  he  has  suc- 
ceeded in  setting  off  in  a  former  suit  against 
him;  though  if  the  set-off  were  niore  than 
sufficient  to  cover  the  plaintiff's  demand  in  the 
former  action,  the  defendant  therein  might 
then  maintain  an  action  for  the  8u|pius.  3 
Esp.  Rep.  104.  Though  the  defendant  does 
not  avail  himself  of  the  set-off,  intending  to 
bring  a  cross  action,  the  plaintiff  may  defeat 
it  by  taking  a  verdict  fox  the  whole  sum  he 
proves  to  be  ^ue  to  him,  subject  to  be  reduced 
to  the  sum  really  due  on  tne  balance  of  ac- 
counts, if  the  defendant  will  afterwards  enter 


into  a  rule  not  to  sue  for  the  debt  intended  to 
be  set  off ;  or  he  may  take  a  verdict  for  the 
smaller  sum,  with  a  special  indorsement  on 
the  postea,  as  a  foundation  for  the  court  to  or- 
der a  stay  of  proceedings,  if  an  action  should 
be  brought  for  the  amount  of  the  set-off.  1 
Campb.  252. 

The  demand,  as  well  of  the  plaintiff  as  of 
the  defendant,  must  be  a  d^t,  A  set-off  is 
not  allowed  in  an  action  for  uncertain  dama- 
ges, whether  in  assumpsit,  covenant,  or  for  a 
tort,  trover,  detinue,  replevin,  or  trespass. 
Bull.  N.  P.  181.  3  Campb.  329.  4  T.  R. 
512.    1  Bla.  Rep.  394.    2  Bla.  Rep.  910. 

The  only  cases  in  which  a  set-on  is  allowed, 
are  in  assumpsit,  debt,  and  covenant  for  the 
non-payment  of  money,  and  for  which  an  action 
of  debt  or  indebitatus  might  be  sustained,  2 
Bla.  Rep.  911 ;  or  where  a  hood  in  a  penalty 
is  given  for  securing  the  payment  of  money  on 
an  annuity,  2  Burr.  820;  or  at  least  stipulated 
damages.  2  T.  R.  32.  The  demand  to  be  set 
off,  also,  must  not  be  for  unliquidated  dama- 

fes,  although  incurred  by  a  penal ^.    1  Bla. 
Lep.  394.     6  T.  R.  488.     1  Taunt.  137.    2 
Burr.  1024.     2  Bla.  Rep.  910.     1  Taunt  137. 

5  B.  &  A.  92.  3  Campb.  329.  Peake  Rep.  41. 

6  Taunt.  162.  1  Marsh.  514.  S.  C.  2  Brod.  & 
B.  89.  1  M.  &  S.  499.  5  M.  &  S.  539,  &c. 
See  cases  in  1  Chit  on  PI.  4  ed.  486,  7. 
Stark,  on  Erid.  1312.  part  4.  The  defendant's 
bringing  an  action,  or  obtaining  a  verdict  for  a 
debt,  is  no  waiver  of  the  right  to  set  off  the 
debt  2  Burr.  1229.  3  T.  R.  186.  And  a 
judgment  may  be  pleaded  by  way  of  set  off, 
though  a  writ  of  error  be  depending  upon  it, 
3  T.  R.  188.  in  notes ;  but  not  so  after  plain- 
tiff be  taken  in  execution.  5  M.  &  S.  103. 
The  debt  to  be  set  off  must  be  a  legal  and  sub- 
tisting  demand ;  an  equitable  debt  will  not 
suffice.  See  16  East,  36.  136.  7  East,  173. 
A  demand,  barred  by  the  statute  of  limitations, 
cannot  be  set  off.  2  Stra.  1271.  Peake  Rep. 
121.  Bull.  N.  P.  180.  An  attorney  cannot 
set  off  his  bill  for  business  done  in  court,  un- 
less he  has  previously,  and  in  a  reasonable 
time  to  be  taxed,  delivered  a  bill  signed.  1 
Esp.  C.  449.  But  it  is  not  necessary  that  a 
month  should  intervene  between  the  delivery 
of  the  bill  and  the  trial.    Id. 

The  debt  sought  to  bo  recovered,  and  that 
to  be  set  off,  must  be  mutual,  and  due  in  the 
same  right ;  therefore  a  joint  debt  cannot  be 
set  off  against  a  separate  demand,  nor  a  sepa- 
rate debt  Against  a  joint  one,  2  Taunt.  173. 
Monugue,  23.    5  M.  &  S.  439.  Unless  it  be 


t  As  to  set-off  in  New-York,  see  2  R.  S.  354,  %  18,  &c. 
(65)  Bee  Hov.  n.  (65)  at  the  end  of  tlic  Vol.  B.  TTI. 
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Pleas,  that  totally  deny  the  cause  of  complaint,  are  either  the  general  is- 
sue, or  a  special  plea,  in  bar. 

1.  The  general  issue,  or  general  plea,  is  what  traverses,  thwarts,  and 
denies  at  once  the  whole  declaration  ;  without  offering  any  special  matter 
whereby  to  evade  it.  As  in  trespass  either  in  et  armis^  or  on  the  case,  nan 
eulpabUis,  not  guilty  (y) ;  in  debt  upon  contract,  nihil  debet,  he  owes  nothing; 
in  debt  on  bond,  nan  est  factum,  it  is  not  his  deed  ;  on  an  assumpsit,  rum  as- 
sumpsit, he  made  no  such  promise.  Or  in  real  actions,  nul  tart,  no  wrong 
done  ;  nul  disseisin,  no  disseisin  ;  and  in  a  writ  of  right,  the  mise  or  issue 
is,  that  the  tenant  has  more  right  to  hold  than  the  demandant  has  to  'de- 
mand. These  pleas  are  called  the  general  issue,  because,  by  importing  an 
absolute  and  general  denial  of  what  is  alleged  in  the  declaration,  they 
amount  at  once  to  an  issue :  by  which  we  mean  a  fact  affirmed  on  one 
side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party 
meant  wholly  to  deny  the  charge  aUeged  against  him.  But  when  he 
meant  to  distinguish  away  or  palliate  the  charge,  it  was  always  usual  to 
set  forth  the  particular  facts  in  what  is  called  a  special  plea  ;  which  was 
originally  intended  to  apprise  the  court  and  the  adverse  party  of  the  nature 
and  circumstances  of  the  defence,  and  to  keep  the  law  and  the  fact  dis- 
tinct. And  it  is  an  invariable  rule,  that  every  defence  which  cannot  be 
thus  specially  5)leaded,  may  be  given  in  evidence  upon  the  general 
[*306]  issue  at  the  trial.  But  the  science  *of  special  pleadin|r  having 
been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  some  instances,  and  the  legislature  in  many 
more,  permitted  the  general  issue  to  be  pleaded,  which  leaves  every  thing 
open,  the  fact,  the  law,  and  the  equity  of  the  case  :  and  have  allowed  spe- 

(y)  Appendix,  No.  II.  4  4. 

—  -     -  * 

80  expressly  agreed  between  all  the  parlies,  2  his  own  name,  the  person  contracting  with 
Taunt.  170 ;  and  a  debt  on  a  joint  and  several  him  has  a  right  to  consider  him  as  the  princi* 
boiul  of  se?eral  persons,  may  be  set-off  to  an  pal ;  and  though  the  real  principal  may  appear 
action  brought  b^  only  one  of  the  obligors.  2  and  sue,  yet  the  purchaser  may  in  such  case 
T.  R.  32.  A  defendant,  sued  for  his  own  debt,  8etK)ff  any  claim  he  has  against  the  agent.  7 
may  set-off  a  debt  due  to  him  as  surviving  T.  R.  360.  1  M.  dc  S.  576.  2  Marsh,  501. 
partner.  5  T.  R.  493.  6  T.  R.  582  ;  and  in  Holt  C.  N.  P.  124.  But  a  debt  due  from  a 
an  action  brought  by  an  ostensible  and  a  dor-  broker  cannot  be  set-off,  in  an  action  by  the 
mant  partner,  Uie  defendant  may  set-off  a  debt  principal  against  the  purchaser  to  recover  the 
due  from  the  ostensible  partner  alone.  2  £sp.  price  of  gcmds  sold  by  the  broker,  not  disclos- 
C.  469.  7  T.  R.  361.  n.  c.  S.  C.  See  Peake,  mg  his  name.  2  B.  &  A.  137.  And  if  an 
197.  12  Yes.  346.  11  Yes.  27.  Id.  517.  16  agent  sell  goods  as  his  own,  or  has  a  lien  upon 
East,  130.  A  debt  due  to  a  man  in  right  of  them,  and  does  not  part  with  the  goods  unless 
his  wife,  cannot  be  set-off  in  an  action  against  the  purchaser  expressly  agrees  to  pay  him,  the 
him  on  his  own  bond.  Bui.  N.  P.  179.  A  debt  purchaser  in  an  action  brought  against  him  by 
due  from  a  wife  dum  sola,  cannot  be  set-off  in  such  sgent  (St  the  price  of  the  goods,  cannot 
an  action  brought  by  the  husband  alone,  un-  set-off  a  debt  due  from  the  owner  to  the  pur- 
less  the  defendant  has  made  himself  indivi-  chaser.  2  Chit.  R.  387.  7  T.  R.  359.  But 
dually  liable.  2  Esp.  C.  594.  A  debt  from  an  if  an  agent  deliver  goods  without  payment, 
executor,  in  his  own  right,  cannot  be  set-off  and  thereby  parts  with  his  lien,  the  purchaser 
against  a  debt  to  the  testator,  3  Atk.  691.  may  in  an  action  by  the  agent  set-off  a  debt 
though  the  executor  is  residuary  legatee.  Id.  due  froni  the  principal.  7  Taunt.  243.  And 
So  a  debt  which  accrued  to  the  defendant  in  where  a^buctioneec  had  sold  to  the  defendant 
the  lifetime  of  the  testator,  cannot  be  set  off  the  goods  of  A.  as  the  goods  of  B.,  it  was  held 
against  a  debt  that  accrued  to  the  executor  that  this  Vas  such  a  fraud  that  defendant  might 
even  in  that  character  after  the  testator's  set-off  a  debt  due  to  him  from  B.  against  the 
death.  Bull.  N.  P.  180.  Willes,  103. 106.  price  of  the  goods  of  A.  Id.  Ibid.  1  J.  B.  Moore, 
Questions  of  difficulty  frequently  arise  in  178.  As  to  set-off  in  actions,  \ff  or  against 
cases  of  set-off,  where  the  agent  of  a  party  assignees  of  bankrupts,  see  1  Chit,  on  Pi.  492 
deals  as  principal.  The  rule  in  these  cases  is,  to  494.  SUrk.  on  Evid.  part  4.  106.  ante,  2 
that  if  an  agent,  •dealing  for  a  principal,  but  book,  472.  k.  (n.)  And  6  Geo.  lY.  |^6,  §  50. 
concealing  that  principal,  delivers  goods  in 
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cial  matter  to  be  given  in  evidence  at  the  trial.  And,  though  it  should 
seem  as  if  much  confusion  and  uncertainty  would  follow  from  so  great  a 
relaxation  of  the  strictness  anciently  observed,  yet  experience  has  shewn 
it  to  be  otherwise ;  especially  with  the  aid  of  a  new  trial,  in  case  either  par- 
ty be  unfairly  surprised  by  the  other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  are  very  various,  ac- 
cording to  the  circumstances  of  the  defendant's  case.  As„  in  real  actions, 
a  general  release  or  a  fine,  both  of  which  may  destroy  and  bar  the  plain- 
tin's  title.  Or,  in  personal  actions,  an  accord,  arbitration,  conditions  per- 
formed, nonage  of  the  defendant,  or  some  other  fact  which  precludes  the 
j^ntiff  from  his  action  (z).  A  justtficatum  is  likewise  a  special  plea  in 
D^;  as  in  actions  of  assault  and  battery,  son  assault  demesne,  that  it  was 
tl}e  plaintiff's  own  original  assault ;  in  trespass,  that  the  defendant  did  the 
thing  complained  of  in  right  of  some  office  which  warranted  him  so  to  do ; 
or,  in  an  action  of  slander,  that  the  plaintiff  is  really  as  bad  a  man  as  the 
defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation  (a)  in  bar  (24) ;  or  the 

(s)  ^Appendix,  No.  III.  ^  6.  (c)  See  page  188. 190. 

(^)  As*qoerams  on  the  statute  of  limi-  tome  auxiliary  circnmstances.    Cowp.214.    1 

tations,  21  Jac.  I.  c.  16.  so  frequently  occur,  T.  R.  271.     1  Camp.  27.    After  a  considerable 

-we  will  consider  this  subject  more  fully  in  the  lensth  of  time  slight  evidence  is  sufficient.    1 

following  order,  viz.  First,  as  to  what  cases  T.  R.  271.  and  see  Tidd,.8  ed.  17, 18.    In  m- 

the  statute  extends,  and  herein  in  what  cases  wmpsitf  though  the  statute  be  not  pleaded,  the 

payment  of  a  debt  may  l>e  presumed  at  com-  jurv  may  presume,  from  the  length  of  time 

mon  \a^.    Secondly,  when  the  statute  begins  and  other  circumstances,  that  the  debt  has 

to  take  effect,  and  herein  of  the  exceptions  been  satisfied.    2  Stark.  C.  N.  P.  497.  and  see 

contained  in  the  statute.    Thirdly,  what  is  a  5  £sp.  52.    3  Camp.  13.    1  Taunt.  572.  sed 

good  commencement  of  an  antioi^no  take  the  rid.  ID.  &  R.  16. 

case  out  of  the  statute ;  and,  Lastly,  what  acts  This  presumption  may  be  repelled  by  proof 

or  admissions  will  revive  the  claim.  of  the  recent  admission  o^he  debt,  or  of  the 

First,  To  WHAT  Casks  the  Statute  ex-  payment  of  interest  on  tho^nd  within  twenty 

TENDS. — ^Tbe  statute  does  not  extend  to  ac-  years,  1  T.  R.  270 ;  or  that  the  obligee  has 

tionsofaccount,orof  covenant,  or  debt  en  spe-  resided  abroad  for  the  last  twenty  years,  1 

cialty,  or  other  matter  of  a  higher  nature,  out  Stark.  101.  sed  vid.  1  D.  dc  R.  16;  or  that 

only  to  actions  of  debt  upon  a  lending,  or  con-  the  obligor  was  in  insolvent  circumstances, 

tract  without  specialty,  or  for  arreamges  of  and  had  not  the  means  of  payment,  19  Ves. 

rent  reserved  09  parol  leases.    Hut.  109.    1  096.  Cowp.  109.    1  Stark.  101 ;  or  that  the  de- 

Saund.  38.    2  Saund.  66.    Tidd  Pr.  8  ed.  15.  mand  was  trifling,  Cowp.  214;  or  other  cir- 

It  does  m>i  extend  to  warrants  of  attorney.    2  cumstances,  explaining  satisfactorily  why  an 

^  Stark.  234.    It  extends  to  bills  of  exchange,  earlier  demand  has  not  been  made.     1  Stark. 

Carth.  3.  sttomey*s  fees,  3  Lev.  367.  and  to  101.    The  fluctuation  of  credit,  together  with 

a  demand  for  rent  on  a  parol  demise.    1  B.  dt  the  circumstance  of  the  security  remaining 

A.  625.                            •  with  the  obligee,  is  of  great  weight  to  rebut 

It  doas  not  extend  to  deht  on  a  bond,  Cowp.  presumption  of  payment  thereof,  19  Ves.  199. 
109 ;  but  where  the  bond  has  been  given  more  1  Stark.  374 ;  an  indorsement  by  the  obligee, 
than  twenty  years  before  the  commencement  purportinic  that  part  of  the  principal  sum  has 
of  the  action,  and  no  interest  has  been  paid  been  received,  if  made  after  the  presumption 
upon  it,  nor  any  acknowledgment  by  the  obli-  of  payment  has  arisen,  is  inadmissible.  2 
gor  of  the  existence  of  the  debt  during  that  Stra.  827.  2  Ves.  42.  sed  rid.  1  Barnard.  432. 
neriod,  the  law  will,  in  eeneral,  presume  it  to  And  further,  if  the  defendant  produce  direct 
■ave  been  satisfied,  6  Mod.  22.  1  Bla.  Rep.  evidence  of  the  payment  of  the  principal  sum 
532.  1  T.  R.  270.  3  P.  Wms.  395,  paAicularly  and  interest  at  a  certain  time  within  twenty 
if  the  debt  be  large  and  the  obligor  has  been  years,  the  plaintiflf  will  not  be  allowed  to  en- 
all  along  in  good  circumstances,  1  T.  R.  271 ;  counter  that  evidence  by  an  indorsement  in 
and  in  some  cases,  where  a  bond  has  been  the  hand-writing  of  the  obligee^urporting 
given  and  interest  paid  on  it  witKin  twenty  that  interest  was  paid  at  a  subseqcwit  time.  2 
years,  the  law  will  presume  it  to  have  been  Camp.  322. 

satisfiltd ;  as  where  it  has  been  given  eighteen  Secondly,  When  the   Statute  begins 

or  nineteen  years,  and  in  the  mean  time  an  to  take  Effect. — It  does  not  do  so  till  the 

account  l\|^l>een  settled  between  the  parties,  cause  of  action  is  complete,  and  the  party  is 

^without  uHng  any  notice  of  the  demand,  1  capable  of  suing  on  it.    Cro.  Car.  139.    1  Lev. 

Burr.  434.     1  T.  R.  271 ;  hut  in  such  case  the  48.    Salk.  442.     1  Bla.  Rep.  354.    No  action 

presumption  must  be  ||rtified  by  evidence  of  lies  against  a  consignee  of  goods  for  sale,  for 
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time  limited  by  certain  acts  of  parliament,  beyond  wbich  no  plaintiff  can 
lay  his  cause  of  action.     This,  by  the  statute  of  32  Hen.  YIII.  c.  2.  in  a 


sot  accounting  and  returning  the  goods  un- 
disposed off  until  demand,  and  therefore  the 
statute  does  not  begin  to  run  until  the  time 
when  demand  is  made.  1  Taunt.  572.  The 
statute  beings  to  operate  only  from  the  time 
when  a  bill  of  exchange  or  promissory  note, 
&c.  is  due,  and  not  fnxn  the  aate,  i  H.  o.  631. 
5  B.  dc  A.  212 ;  and  no  debt  accrues  on  a  bill 
payable  at  sights  until  it  be  presented  for  pay- 
ment 2  Taunt.  323.  The  sUtute  of  limita- 
tions begins  to  run  from  the  date  of  a  note, 
payable  on  demand.  1  Ves.  344.  2  Selw.  4 
ed.  131.  339.  Gro.  Eliz.  54a  and  see  Chitty 
on  Bills,  6  ed.  373.  sed  quaere,  see  Hard.  36. 
14  East,  500.  1  Taunt.  575,  6.  Sir  W.  Jones, 
194.  12  Mod.  444.  15  Yes.  487.  Where  a 
payee  of  a  bill  of  ezchan^  was  dead  at  the 
time  the  bill  became  due,  it  was  held  that  the 
statute  did  not  begin  to  run  until  letters  of 
administration  were  taken  out,  5  B.  &  A.  212. 
Skin.  555 ;  but  where  the  cause  of  action  is 
complete  in  the  lifetime  of  the  testator,  then 
the  statute  begins  to  run  from  that  time,  and 
not  from  the  granting  of  the  probate.  Willes, 
27.  Where  a  breach  of  a  contract  is  attended 
with  special  damage,  the  statute  runs  from  the 
time  of  the  breach,  which  is  the  gist  of  the  ac- 
tion, and  not  from  the  time  it  was  discovered, 
3  B.  &  A.  628.  288.  4  Moore,  508.  2  Brod. 
6c  B.  73.  S.  C.  or  the  damage  arose.  5  B.  & 
A.  204.  If  there  is  mutual  credit  between  two 
parties,  though  the  items  on  both  sides  are 
above  six  years  old,  with  the  exception  of  one 
item  on  each  side,  which  are  just  within  the 
period,  this  is  sufficient  to  take  the  whole  out 
of  the  statute,  forevery  new  item  and  credit 
in  an  account  given  by  one  j>arty  to  the  other 
is  an  admission  of  there  being  some  unsettled 
account  between  them.  6  T.  R.  189.  2  Saund. 
127.  a.  n.  (6.)  But  where  all  the  items  are  on 
one  side,  so  that  the  account  is  not  mutual,  as 
for  instance,  in  an  account  between  a  trade* 
man  and  his  customer,  the  last  item  whicn 
happens  to  be  within  six  years,  will  not  draw 
after  it  those  which  are  of  a  longer  standing. 
Bull.  N.  P.  149. 

The  exception  in  the  statute,  respecting 
merchants'  accounts,  extends  only  to  those 
eases  where  there  are  mutual  and  reciprocal 
accounts  and  demands  between  two  persons, 
and  where  such  accounts  are  current  and  open, 
and  not  to  accounts  stated  between  them,  2 
Ves.  400.  Bull.  N.  P.  149.  Sir  W.  Jones,  401. 
1  Sid.  465.  1  Vent.  89.  for  no  other  actions 
are  excepted  but  actions  of  account.  Carth. 
226.  1  Show.  341.  S.  C.  2  Saund.  127.  a.  2 
Mod.  312.  and  I  Mod.  70.  1  Lev.  298.  4  Mod. 
105.  Peake,  121.  1  Vem.  466.  2  Vern.  276. 
It  has  been  considered,  that  by  the  effect  of 
the  abov&ftxception  there  can  be  no  limitation 

t  In  TTew-York  the  exceptions  to  the  sta- 
tute are,  plaintiffs  within  age,  insane,  impri- 
soned on  a  criminal  charge,  or  in  execution 
under  sentence  of  a  criminal  court  for  a  term 
less  than  for  life,  or  married  women.  The 
action  is  not  barred  till  the  return  of  the  de- 
fendant to  this  state,  if  he  be  out  of  it  when 
the  action  accrues ;  if  he  be  in  it  after  the 


to  a  merchant's  open  and  unsettled  account ; 
this  opinion  however  appears  erroneoos,  and 
if  there  is  no  item  in  the  account,  or  acknow- 
ledgment of  the  debt  within  six  years,  the  sta- 
tute will  take  effect ;  but  as  we  have  before 
seen,  if  even  the  Isst  item  of  the  account  is 
within  six  years,  that  preserves  all  the  pre- 
ceding items  of  debt  and  credit  from  the  ope 
ration  of  the  statute,  6  Ves.  560.  15  Ves.  19a 
18  Ves.  286.  2  Ves  200.  ace.  sed  vide  opinion 
of  lord  Hardwicke  mentioned  in  19  Ves.  185. 
6  T.  R.  189.  192.  cont,  and  from  these  d|^- 
sions  it  appears,  that  merchants'  aco^flfe 
stand  not  upon  better  grounds,  in  regare  to 
the  statute,  than  other  parties.  The  exception 
extends  to  all  merchants,  as  well  inland  as  to 
those  trading  beyond  sea,  Peake  C.  N.  P.  121. 
2  Saund.  1^^.  B.  ace.  Chan.  Ga.  152.  cont. ; 
and  the  effect  of  the  exception  has  also  been 
extended  to  other  tradeamen,  and  peraou 
having  mutual  dealings.  6  T.  R.  189.  Peake 
N.  P.  127.  overruling,  sed  vide  7  Mod.  270. 
cont.  But  in  all  these  c^as,  the  accounts 
must  be  mutual,  together  wPI  reciprocal  de- 
mands on  each  side,  and  not  as  in  the  case  of 
a  tradesman  and  his  customer,  where  the 
items  of  credit  are  all  on  one  side.  Bull.  N. 
P.  149. 

The  exception  in  the  act,  respecting  infants, 
dec.  only  extends  in  plaintiffs,  Carth.  136. 226. 
6  Show.  99.  Salk.  420.  2  Stt».  836 ;  but  by 
4  &^  5  Ann.  c.  16.  s.  19.  it  is  extended  to  de- 
fendants harond  seas  at  the  time  of  the  cause 
of  action^kcruing.  If  the  plaintiff  be  in 
England  when  the  cause  of  action  accrues, 
though  he  afterwards  go  abroad,  the  time  of  li- 
mitation begins  to  run  from  the  accruing  of 
the  action,  1  Wils.  134 ;  and  so,  though  one  of 
several  plaintiffs  be  abroad  when  the  cause  of 
action  accrues.  4  T.  R.  516.t  It  extends  to 
persons  absent  in  Scotland,  1  Bla.  R.  286.  1 
D.  &  R.  16 ;  and  the  plaintiff,  though  absent 
there,  must  sue  within  the  limited  time  ;  but 
it  does  not  extend  to  persons  in  ii«Iand,  1 
Show.  91.  the  latter  being  considered  as  be- 
yond the  sea,  within  the  meaning  of  the  above  > 
provision.  Foreigners  liring  beyond  the  sea, 
nave  the  same  advantage  of  the  proviso  as  na- 
tives residing  here.  2  Bla.  R.  723.  3  Wils. 
145.  S.  C.  Though  the  demand  be  on  a  bill 
of  exchange,  the  plaintiff's  absence  beyond 
sea  saves  the  statute.  Strange,  836.  Where 
.  the  cause  of  action  accrues  within  the  juris- 
diction of  the  supreme  court  at  Bengal,  whilst 
the  parties  are  resident  there,  the  statute  of 
limitations,  as  far  ss  respects  a  suit  in  thk 
country,  begins  to  run  only  from  the  time  m 
their  concurrent  presence  here.    1 3  East,  439. 

When  once  the  statute  has  begun  to  run, 
nothing  stops  its  course,  as  where  a  tenant  in 

cause  of  action  accrues,  and  afterwards  resides 
out  of  it,  the  time  of  his  absence  is  not  reckon- 
ed any  part  of  the  time  of  limitation.  *2  R.  S. 
296,  9  24. 27.)  In  order  to  constitute  a  proper 
commencement  of  the  action,  thMS  must  be  a 
bona  fide  endeavour  to  serve  the  wnt.  (Id.209t 
*38.) 
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writ  of  right,  is  sixty  years  :  in  assises,  writs  of  entry,  or  other  possessory 
actions  real,  of  the  seisin  of  one's  ancestors,  in  lands  ;  and  either  of  their 


tail  leaves  two  tons  iafiuits,  and  the  eldest 
having  attained  the  age  of  twenty-one,  dies 
without  issue,  the  statute  begins  to  ran  against 
his  brother,  though  a  minor.  4  Taum.  826. 
And  see  the  cases,  1  Wils.  134.  4  T.  R.  516. 
just  cited. 
Thirdly,  What  is  a   good  Comhbncs- 

MBNT  OF  AN  ACTION,  TO  TARB  THE  CasB 

OUT  OP  THB  Statute,    (see  Tidd,  8  ed.  24, 
5. 144.  152.  161J 

If  the  plaintiff,  having  commeoced  a  suit  in 
due  time,  die,  or,  being  a  feme-sole  at  the 
commencement  of  the  action,  marry,  the  re- 
presentative in  the  one  case,  or  husband  and 
wife  in  the  other,  if  they  commence  a  new  ac- 
tion within  a  reasonable  time  afterwards,  it 
will  suffice ;  see  Willes,  259.  N.  £.  2  Salk. 
425.  Bull.  N.  P.  150:  a  year  seems  to  be  a 
reasonable  time  within  this  rule,t  1  Lord 
Raym.  434.  1  Lutw.  256.  S.  C.  2  Stra.  907. 
Cro.  Car.  294.  sed  rid.  1  Lord  Raym.  283. 
1  Salk.  393.  S.  C.  at  all  evenU  half  a  year 
would  be.    Cowp.  738.  740. 

Lastly,  What  Acts  or  Admissions  will 
BBTIVB  THB  Glaim. — The  object  of  this  sta- 
tute was  to  protect  individuals  against  forgot- 
ten claims  of  so  obsolete  a  nature,  that  the 
evidence  relating  to  the  contract  might  proba- 
bly be  no  longer  to  be  found,  and  thereby 
might  lead  to  perjury.  It  proceeds  also  upon 
the  supposition  that  the  debtor  has  paid,  but 
after  alapse  of  time  may  have  lost  his  voucher. 
See  5  M.  &  S.  76.  per  Bayley,  J.  3  B.  &  A. 
1^  per  Abbott,  J.  In  cases  therefore,  where 
diere  is  an  acknowledgment  of  the  debtor  or 
contractor,  to  prove  the  existence  of  the  debt 
or  obligation,  or  an  express  promise  to  pay  or 
perform  the  same,  the  statute  will  not  operate 
to  protect  him,  notwithstanding  the  lapse  of 
six  years,  or  more,  since  the  cause  of  tne  ac- 
tion may  have  accraed.  But  if  a  cause  of 
action  arising  from  the  breach  of  a  contract  to 
do  an  act  at  a  specific  time,  be  once  barred  by 
the  statute,  a  subsequent  acknowledgment  by 
the  party  that  he  broke  the  contract,  will  not, 
it  seems,  take  the  case  out  of  the  statute,  2 
Camp.  160.  and  see  Peake's  Evid.  205.  5 
Moore,  105.  2  B.  &  C.  3^.  S.  C.  5  B.  & 
A.  204.  3  B.  &  A.  288;  and  a  subsequent 
acknowledgment  of  a  trespass  will  not  take 
the  case  out  of  the  act.  1  B.  &  A.  92.  2 
Chit.  Rep  249.  S.  C.  The  sufficiency  of  an 
acknowledgment  to  take  the  case  out  of  the 
statute,  wilt  be  considered ;  Jirtt,  where  it  di- 
rectly acknowledges  the  debt ;  secondly^  where 
it  acknowledges  the  debt  having  existed,  but 
is  accompanied  by  a  declaration  of  its  being 
discharged ;  and  thirdlyj  with  reference  to  the 
party  making  the  admission. 

In  the  first  case,  the  slightest  acknowledg- 
ment has  been  held  sufficient,  2  Burr.  1099. 
BnlL  N.  P.  149.  Cowp.  548;  as  where  the 
debtor  exclaimed  to  the  plaintiff,  '*  What  an 
extravagant  bill  you  have  delivered  me  *" 
Peake  N.  P.  93.  So  where  the  defendant 
met  a  man  in  a  fair,  and  said  that  he  went 
there  to  avoid  the  plaintiff,  to  whom  he  was 


indebted,  this  was  held  to  save  the  statute. 
Loft,  86.  In  an  action  by  an  administrator,  an 
agreement  for  a  compromise  executed  between 
intestate  and  defendant,  wherein  the  exist- 
ence of  the  debt  sued  for,  was  admitted,  was 
deemed  sufficient  to  take  the  case  out  of  the 
statute.  9  Price,  122.  It  is  sufficient  to  prove, 
that  a  demand  being  made  by  a  seaman  on  the 
owner  of  a  ship  for  wages,  which  had  accraed 
during  an  embargo,  he  said,  "  if  others  paid 
he  should  do  the  same."  4  Camp.  185.  A 
promise,  '<if  there  should  be  any  mistake. 
It  should  be  rectified,"  referring  to  oayments 
actually  made,  is  sufficient.  2  B.  &  C.  149. 
3  D.  &  R.  522.  S.  C.  sed  quaere.  And  it 
makes  no  difference  whether  the  acknowledg- 
ment be  accompanied  with  a  promise  or  refu- 
sal to  pay,  a  bare  acknowlecigment  is  suffi- 
cient. 16  East,  420.  2  Burr.  1099.  5  M. 
&  S.  75.  2  B.  &  Cres.  154.  The  constrac- 
tion  of  an  ambiguous  letter  or  declaration  of 
a  defendant  on  being  served  with  a  writ,  or 
requested  to  pay  a  debt,  neither  admitting  or 
denying  it,  is  strong  intimation  that  it  is  an 
acknowledgment,  since,  if  the  defendant  knew 
he  owed  nothing,  he  would  have  declared  wi. 

2  T.  R.  760.  1  Bing.  266.  A  conditional 
promise  to  pay  when  able,  or- by  instalments, 
&c.  is  sufficient,  without  proof  of  ability,  or 
waiting  till  instalment  become  due.  16  East, 
420.    2  Stark.  98,  9.    5  M.  &  S.  75.  sed  vid. 

3  D.  &  R.  267.  Where  the  original  agree- 
ment is  in  writing,  in  order  to  txike  the  case 
out  of  the  statute  of  frauds,  a  subsequent 
promise,  or  admission  of  the  liability  to  per- 
form such  agreement,  need  not  be  in  writing 
to  take  the  case  out  of  the  statute  of  limita- 
tions. IB.  &  A.  690.  An  acknowledgment 
aller  action  brought,  is  good.  Selw.  N.  P. 
tit.  Limitations.  Burr.  1099.  The  admission 
to  a  third  person  is  sufficient.  3  B.  &  A.  141. 
Loft,  86.    2  B.  &  C.  154. 

On  the  other  hand,  where  the  defendant 
said,  "the  testator  always  promised  not  to 
distress  me,"  this  was  held  no  evidence  of  a 
promise  to  the  testator,  to  take  the  case  out  of 
the  statute,  6  Taunt.  210;  so  a  declaration, 
**  I  cannot  afford  to  pay  my  new  debts,  much 
more  my  old  ones,"  is  insufficient,  4  D.  &  R. 
179 ;  and  so  where  in  assumpsit  by  an  attor- 
ney to  recover  his  charges,  relative  to  the 
grant  of  an  annuity,  evidence  that  the  defend- 
ant said,  "  he  thought  it  had  been  settled  when 
the  annuity  was  granted,  but  that  he  had  been 
in  so  much  trouble  since,  that  he  could  not 
recollect  any  thing  about  it,"  is  not  a  sufficient 
acknowledgment  of  the  debt  to  save  the  sta- 
tute, notwithstanding  proof  that  jilaintiff's  bill 
was  not  paid  when  tne  annuity  was  granted. 
1  J.  B.  Moore,  340.  7  Taunt.  608.  S.  C.  The 
referring  plaintiff  to  the  defendant's  attorney, 
who,  he  added,  was  in  possession  of  his  deter- 
mination and  ability,  is  not  an  admission  that 
any  thing  is  due,  I  New.  Rep.  20;  and  where 
a  defendant,  on  being  applied  to  by  the  plain- 
tiff's attoraey  for  the  payment  of  the  dabt, 
wrote  in  answer,  "  that  he  would  wait  on  tne 


t  See  2  R.  S.  297.  ^  26. 
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seisin,  or  one's  own,  in  rents,  suits,  and  services,  ffiy  years :  and  in  actions 
real  for  lands  grounded  upon  one's  own  seisin  or  possession,  such  posses- 

ptaintift  when  he  should  be  able  to  %fCcalis  him  that  the  bill  bad  never,  in  fact,  been  paid  in  this 

respecting  the  misaoderstanding  whicn  had  manner.    4  B.  &  A.  568.    In  all  cases,  un< 

occurred  between  them,'*  this  was  holden  not  less  the  defendant  actually  acknowledge  that 

sufficient  to  take  the  case  out  of  the  statute,  the  debt  or  obligation  did  originally  exist,  the 

Hoii  C.  N.  P.  380.  and  see  4  Esp.  184.    5  statute  will  not  be  avoided.    4  Maule  &  S. 

Esp.  81 ;  a  declaration,  "  I  will  see  my  attor-  457.    2  Camp.  160. 

ney,  and  tell  him  to  do  what  is  right,^'  is  in-  In  the  third  case,  with  respect  to  the  party 

sufficient     3    D.  &  R.  267.     Payment  of  from  whom  the  acknowledgment  should  come 

money  into  court  on  a  special  count,  will  not  to  render  it  sufficient ;  an  acknowledgment  by 

save  the  operation  of  the  statute,  3  B.  &  C.  an  agent  or  servant,  intrusted  by  the  defend- 

10.    4  D.  OS  R.  632.  S.  G. ;  it  only  admits  the  ant  to  transact  his  business  for  him,  will  suf- 

debt  to  the  amount  paid  in.    Id.  Bunb.  100.  iice,  5  Esp.  145 ;  and  so  will  the  admission  of 

In  the  seamd  place,  where  the  defendant  the  wife  who  was  accustomed  to  conduct  her 

makes  no  express  acknowledgment  of  the  debt,  husband's  business.    Holt's  Ca.  Ni.  Pri.  591. 

but  says,  he  is  hot  liable,  because  it  is  more  In  an  action  against  a  husband,  for  goods  sup- 

than  six  years  since;  this  will  not  take  the  plied  to  his  wife,  for   her  accommodation, 

case  out  of  the  statute.    3  Taunt.  380.    5  Esp.  while  he  occasionally  visited  her,   a  letter 

81.    4  M.  &8.  457.    5  Price,  636.    But  an  written  by  the  wife,  acknowledging  the  debt 

acknowledgment  that  the  defendant  had  been  within  six  years,  is  admissible  evidence  to 

liable,  but  was  not  at  the  time  of  acknowledg-  take  the  case  out  of  the  statute.     1  Camp, 

roent,  because  the  demand  was  out  of  date,  394,  and  see  2  Esp.  N.  P.  C.  511.    5  Esp.  N. 

and  that  he  would  not  then  pay,  as  it  was  not  P.  C.  145.    If  a  demand  is  owing  from  two 

then  due,  takes  the  case  out  of  the  act.     16  parties,  an  acknowledgment  by  one  will  avoid 

East,  420.    2  Stark.  98,  99.  the  statute,  4  T.  R.  516 ;  so  an  acknowledg- 

If  a  debtor  admit  that  he  was  once  liable,  ment  by  one  of  several  makers  of  a  joint  and 
but  that  he  was  discharged  bv  a  particular  several  promissory  note,  will  take  the  case 
mode  of  performance,  to  which  he,  with  preci-  out  of  the  statute,  as  against  any  one  of  the 
sion,  referred  himself,  and  where  he  has  de-  other  makers,  in  a  separate  action  on  the  note 
signated  that  time  and  mode  of  performance  against  him,  Dougl.  652,  and  this,  though 
so  strictly,  that  he  can  say  it  is  impossible  it  against  n  surety,  2  Bin^.  306 ;  and  in  an  ac- 
nad  been  discharged  in  any  other  mode,  there  tion  against  A.  on  the  joint  and  several  pro- 
the  courts  have  said,  that  if  the  plaintiff  can  missory  note  of  himself  and  B.  to  take  case 
disprove  that  mode,  he  lets  himself  in  to  re-  out  of  the  statute,  it  is  enough  to  give  iu  evi- 
cover,  by  striking  from  under  the  defendant  dcnce  a  letter  written  by  A.  to  B.  within  six 
the  only  ground  on  which  he  professes  to  rely,  years,  desiring  him  to  settle  the  debt.  3 
7  Taunt.  608.  4  B.  &  A.  568.  1  Salk.  29.  Camp.  32,  and  see  11  East,  585.  1  Stark.  81. 
Cowp.  548.  Peake  N.  P.  C.  93 ;  so  where  a  But  the  acknowledgment  of  one  partner  to 
party  acknowledges,  but  refuses  to  pay  the  bind  the  other,  must  in  such  case  be  clear  and 
debt,  relying  on  the  deficiency  of  his  legal  explicit,  and  therefore  it  is  not  sufficient,  in 
liability  to  pay,  this  will  take  the  case  out  of  oraer  to  take  a  case  out  of  the  statute,  in  an 
the  statute,  upon  proof  of  liability.  5  M.&  S.  action  on  a  promissory  note,  to  shew  a  pay- 
75.  6  Rep.  66.  But  a  qualified  admission  by  ment,  by  a  joint  maker  of  a  note,  to  the  payee 
a  party,  who  relies  on  an  objection,  which  within  six  years,  so  as  to  throw  it  upon  the 
would,  at  any  time,  have  been  a  good  defence  defendant,  to  shew  that  the  payment  was  not 
to  the  action,  does  not  take  the  case  out  of  the  made  on  account  of  the  note.  1  Stark.  488. 
statute,  as  if  the  defendant  said,  "  if  you  had  It  has  been  held,  that  when  one  of  two  draw- 
presented  the  protest  the  same  as  the  rest,  it  ers  of  a  joint  an^  several  promissory  note 
would  have  been  paid,  I  had  then  funds  in  the  having  become  bankrupt,  the  payee  received 
acceptor's  hands,"  1  Stark.  7.  see  3  Esp.  N.  a  dividend  under  th&  commission  on  account 
P.  C.  155.  2  Camp.  161.  2  B.  &  A.  759.  4  of  the  note,  this  will  prevent  the  other  drawer 
B.  &  A.  568.  4  East,  599.  and  cases  ihere  from  availing  himself  of  the  statute,  in  an  ac- 
cited ;  this  was  held  no  sufficient  acknowledge  tion  brought  against  him  for  the  remainder  of 
ment.  Where  the  defendant,  an  executor,  the  money  due  on  the  note,  the  dividend  hav« 
who  was  sued  for  money  had  and  received  ing  been  received  within  six  years  before  the 
from  his  testator,  was  proved  to  have  said,  "  I  action  brought.  2  H.  Bla.  340.  But  in  a 
acknowledge  the  receipt  of  the  money,  but  the  more  recent  case,  where  one  of  two  joii^t 
testatrix  gave  it  me,"  it  was  held  insufficient,  drawers  of  a  bill  of  exchange  became  bank- 
Bull.  N.  r.  148 ;  and  so  where  the  defendant,  rupt,  and  under  his  commission  the  indorsees 
on  being  applied  to  for  payment  of  a  debt,  said,  proved  a  debt  (beyond  the  amount  of  the  hill) 
"you  owe  me  more  money,  I  have  a  set-off  for  goods  sold,  &c.  and  they  exhibited  the  bill 
against  it."  2  B.  &  A.  759.  Where  a  party  as  a  security,  they  then  held  for  their  debt,  and 
on  being  asked  for  the  payment  of  his  attor-  afterwards  received  a  dividend ;  it  was  held, 
ney's  bill,  admitted  that  there  had  been  such  a  that  in  an  action  by  the  indorsees  of  the  bill 
bill,  but  stated  that  it  had  been  paid  to  the  de-  against  the  solvent  partner,  the  statute  of  li- 
seased  partner  of  the  attome^^i  who  had  retain-  mitations  was  a  good  defence,  although  the 
edihe  amount  out  of  the  floating  balance  in  his  dividend  had  been  paid  by  the  assignees  of 
hands,  it  seems,  that  in  ordertouke  the  case  out  the  bankrupt  partner  within  six  years,  1  B.  d& 
of  the  statute,  evidence  ii  inadmissible  to  shew  A.  463,  and  see  1  B.  &  C.  248.    2  I).  &&  R. 
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sion  must  have  been  within  thirty  years.  By  statute  1  Mar.  st.  2.  c  5. 
this  limitation  does  not  extend  to  any  suit  for  advowsons,  upon 
reasons  given  in  a  *former  chapter  (b).  But  by  the  statute  21  [*307] 
Jac.  I.  c.  2.  a  time  of  limitation  was  extended  to  the  case  of  the 
king;  viz.  sixty  years  precedent  to  19  Feb.  1623  (c) ;  but,  this  becoming 
ineffectual  by  efflux  of  time,  the  same  date  of  limitation  was  fixed  by  sta- 
tute 9  Geo.  III.  c.  16.  to  commence  and  be  reckoned  backwards,  from  the 
time  of  bringing  any  suit  or  other  process,  to  recover  the  thing  in  ques- 
tion ;  so  that  a  possession  for  sixty  years  is  now  a  bar  even  against  the 
prerogative,  in  derogation  of  the  ancient  maxim  *'  nullum  tempus  occurrit 
regi."  By  another  statute,  21  Jac.  I.  c.  16.  twenty  years  is  the  time  of 
limitation  in  any  writ  of  formedon  ;  and  by  a  consequence,  twenty  years 
is  also  the  limitation  in  every  action  of  ejectment,  for  no  ejectment  can  be 
brought,  unless  where  the  lessor  of  the  plaintiff  is  entitled  to  enter  on  the 
lands  ((/),  and  by  the  statute  21  Jac.  I.  c.  26.  no  entry  can  be  made  by  any 
man,  unless  within  twenty  years  after  his  right  shall  accrue.  Also  all 
actions  of  trespass  {quare  cktusum  fregit,  or  otherwise),  detinue,  trover,  re- 
plevin, account,  and  case  (except  upon  accounts  between  merchants),  debt 
on  simple  contract,  or  for  arrears  of  rent,  are  limited  by  the  statute  last 
mentioned  to  six  years  afler  the  cause  of  action  commenced :  and  actions 

(6)  S«e  page  250.  (d)  See  page  200. 

(c)  Inst.  180. 

363.  S.  C.    So  where  A.  &  B.  made  a  joint  tors,  shall  nevertheless  be  entitled  to  recover 

and  several  promissorv  note,  and  A.  died,  and  against  any  other  or  others  of  the  defendants 

ten  years  after  his  death  B.  paid  interest  on  by  virtue  of  a  new  acknowledgment  or  pro* 

the  note,  it  was  holden  in  an  action  thereon  mise,  or  otherwise,  judgment  mi^  be  given, 

aninst  the  executors  of  A.,  that  the  payment  and  costs  allowed,  for  the  plaintiff,  as  to  such 

of  interest  by  B.  did  not  take  the  case  out  of  defendant   or  defendanu  against  whom  he 

the  statute,  so  as  to  make  the  executors  liable,  shall  recover  ;  and  for  the  other  defendant  or 

2  B.  &  C.  23.    3  D.  &  R.  200.  S.  G.    An  ac-  defendants  against  the  plaintiff, 

knowled^ent  by  an  accommodation  accept*  By  sect.  2,  that  if  defendant  in  action  on 

or,  within  six  years,  of  his  liability  to  the  simple  contract  shall  plead  in  abatement  to 

payee,  is  not  sufficient  to  take  the  case  out  of  the  effect  that  any  other  person  ought  to  be 

the  statute,  for  the  drawer.    3  Stark.  186.  jointly  sued,  and  issue  be  joined  on  such  plea, 

It  is  enacted,  by  9  Geo.  IV.  c.  14,  that  in  and  it  should  appear  at  the  trial  that  the  action 

actions  of  debt  or  upon  the  case,  grounded  up-  could  not  by  reason  of  the  said  recited  acts, 

on  any  simple  contract,  no  acknowledgments  or  the  present  act,  be  maintained  against  the 

or  promise  by  words  only  should  be  deemed  other  person  named  in  such  plea,  the  issue 

samcient  evidence  of  a  new  or  continuing  joined  on  such  plea  should  be  found  against 

contract,  whereby  to  take  any  case  out  of  the  the  party  pleading  the  same, 

operation  of  the  enactments  of  the  statutes  By  sect.  3,  no  indorsement  or  memorandum 

of  limitations,  or  to  deprive  any  party  of  the  ofpayment  made  after  the  Ist  of  January,  1629, 

benefit  thereof,  unless  such  acknowledgment  upon  any  promissory  note,  bill  of  exchange,  or 

or  promise  shall  be  made  or  contained  by  or  other  writing,  by  or  on  behalf  of  the  party  to 

in  some  writing  to  be  signed  by  the  party  whom  such  payment  shall  be  made,  shall  be 

chargeable  thereby.     And  that  where  there  deemed  sufficient  proof  of  such  payment,  so  as 

shall  be  two  or  more  joint  contractors,  or  to  take  the  case  out  of  the  operation  of  either 

executors  or  administrators  of  any  contract-  of  ^e  said  statutes. 

or,  no  such  joint  contractor,  executor  or  ad-  By  sect.  4,  said  recited  acts  and  the  present 
ministrator,  shall  lose  the  benefit  of  the  said  act  shall  apply  to  the  case  of  any  debt  on  sim- 
enaotroents,  or  either  of  them,  so  as  to  be  pie  contracts  by  way  of  set-off  on  the  part  of 
eharigeable  in  respect,  or  by  reason  only  of  any  any.  defendant,  either  by  plea,  notice,  or  other- 
written  acknowledgment  or  promise  made  and  wise. 

signed  by  anr  other  or  others  of  them.    The  By  sect.  8,  no  memorandum  or  other  writing 

aet  not  to  alter  the  effect  of  any  payment  of  made  necessary  by  the  act,  shall  be  deemed  to 

any  principal  or  interest  made  by  any  person  be  an  agreement  within  the  meaning  of  the 

whatsoever.    And  in  actions  to  be  commenc-  Stamp  Acts. 

ed  against  two  or  more  such  joint  contractors.  In  New-York,  the  law,  as  it  was  in  England 

orexecatois  or  administrators,  if  it  shall  ap-  before  9  Geo.  IV.,  is  generally  adopted  as  to 

pear  at  the  trial,  or  otherwise,  that  the  plain-  the  statute    of  limitation.      In  some  of  the 

tiff,  though  barred  by  either  of  the  said  recited  other  states  the  statute  is  construed  much 

acts,  or  this  act,  as  to  one  or  more  of  such  more  liberally  in  favour  of  the  defendant, 
joint  contractors,  or  executors  or  administra- 

Vol.  II.  34 
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of  assault,  menace,  battery,  mayhem,  and  imprisonment,  must  be  brought 
within  ybtir  years,  and  actions  for  words  within  two  years  ailer  the  injury 
committed  (25).  And  by  the  statute  31  Eliz.  c.  5.  all  suits,  indictments, 
and  informations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the 
crown  alone,  shall  be  sued  within  two  years ;  and  where  the  forfeiture  is 
to  a  subject,  or  to  the  crown  and  a  subject,  within  one  year  after  the  of- 
fence committed  (26),  unless  where  any  other  time  is  specially  limited  by 
the  statute.  Lastly,  by  statute  10  W.  III.  c.  14.  no  writ  of  error,  scire  fa^ 
c%€LSy  or  other  suil,  shall  be  brought  to  reverse  any  judgment,  fine,  or  re- 
covery, for  error,  unless  it  be  prosecuted  within  twenty  years.  The  use  of 
these  statutes  of  limitation  is  to  preserve  the  peace  of  the  kingdom,  and 
to  prevent  those  innumerable  perjuries  which  might  ensue,  if  a  man  were 

allowed  to  bring  an  action  for  any  injury  committed  at  any  dis- 
[*308]    tance  of  time.     Upon  both  these  accounts   the  law  ^therefore 

holds,  that  "  interest  reipublicae  ut  sit  finis  litittm :"  and  upon  the 
same  principle  the  Athenian  laws  in  general  prohibited  all  actions  where 
the  injury  was  committed  five  years  before  the  complaint  was  made  (e). 
If  therefore  in  any  suit,  the  injury  or  cause  of  action  happened  earlier  thsm 
the  period  expressly  limited  by  law,  the  defendant  may  plead  the  statutes 
of  limitations  in  bar :  as  upon  an  assumpsit,  or  promise  to  pay  money  to 
*  the  plaintiff,  the  defendant  may  plead  non  assumpsit  infra  sex  annas ;  he 
made  no  such  promise  within  six  years ;  which  is  an  effectual  bar  to  the 
complaint  (27),  (28). 

An  estoppel  is  likewise  a  special  plea  in  bar ;  which  happens  where  a 
man  hath  done  some  act,  or  executed  some  deed,  which  estops  or  pre- 
cludes him  from  averring  any  thing  to  the  contrary.  As  if  tenant  for 
years  (who  hath  no  freehold)  levies  a  fine  to  another  person.  Though 
this  is  void  as  to  strangers,  yet  it  shall  work  as  an  estoppel  to  tbe  cognizor ; 
for  if  he  afterwards  brings  an  action  to  recover  these  lands,  and  his  fine  is 
pleaded  against  him,  he  shall  thereby  be  estopped  from  saying,  that  he 
had  no  freehold  at  the  time,  and  therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine 
of  estoppels,  will  also  hold  equally,  mutatis  mutandis j  with  regard  to  other 
parts  of  pleading)  are,  1.  That  it  be  single  and  containing  only  one  matter ; 
for  duplicity  begets  confusion.  But  by  statute  4  &  5  Ann.  c.  16.  a  roan 
with  leave  of  the  court  may  plead  two  or  more  distinct  matters  or  single 
pleas  ;  as,  in  an  action  of  assault  and  battery,  these  three,  not  guilty,  son 
assault  demesne,  and  the  statute  of  limitations.  2.  That  it  be  direct  and 
positive,  and  not  argumentative.  3.  That  it  have  convenient  certainty 
of  time,  place,  and  persons.     4.  That  it  answer  the  plaintiff's  allegations 

(e)  Pott.  Ant.  b.l,c.ai. 


(25)  The  fltatute  makes  an  exception  for  all  yean  after  that  year  ended. 

persons  who  shall  be  under  age, /cm«<overte,  (27)  Besides  these  statutes  of  limitations, 

non  compos  mmtit,  in  prison  or  abroad,  when  pointed  out  by  the  learned  commentator,  there 

the  cause  of  action  accrues ;  and  the  limita-  are  yarious  others,  as  the  4  Ann.  c.  16.  s.  17. 

tions  of  the  statute  shall  only  commence  from  relating  to  seamen's  wages ;  and  the  24  Geo. 

the  time  when  their  respective  impedimenU  II.  o  44.  s.  8.  ante,  I  l)ook,  354,  n.  (37).  as  to 

ur  disabilities  are  removed,  sect.  7 ;  and  the  4  actions  against  justices,  constables,  &c. ;  and 

Ann.  c.  16.  a.  19.  extends  this  provision  to  de-  the  28  Geo.  III.  o.  37.  o.  23.  as  to  actions 

fc{idants  beyond  seas,  at  the  time  the  cause  of  against  persons  in  the  customs  and  excise  \ 

kction  accrues.  and  the  43  Geo.  III.  c.  99.  s.  70.  as  to  actions 

(26)  Where  the  forfeiture  is  to  the  crown  against  tax-collectors,  &c.  &c. 

and  a  subject,  a  common  informer  must  sue  (28)  As  to  the.statute  of  limitations  in  New- 

within  one  year,  and  the  crown  may  prosecute  York,  see  2  R.  S.  292,  &c. 
for  the  whole  penalty,  at  any  time  within  two 
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in  every  material  point.     5.  That  it  be  so  pleaded  as  to  be  capable  of 
trial  (29). 

^Special  pleas  are  usually  in  the  affirmative  >  sometin^ss  in  the  [*309] 
negative ;  but  they  always  advance  some  new  fact  not  mentioned 
in  the  declaration ;  and  then  they  must  be  averred  to  be  true  in  the  com- 
mon form, — "  and  this  he  is  ready  to  verify." — ^This  is  not  necessary  in 
pleas  of  the  general  issue ;  those  always  containing  a  total  denial  of  the 
facts  before  advanced  by  the  other  party,  and  therefore  putting  him  upon 
the  proof  of  them. 

It  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead  specially  such 
a  plea  as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the 
charge ;  but  in  such  case  he  shall  be  driven  to  plead  the  general  issue  in 
terras,  whereby  the  whole  question  is  referred  to  a  jury.  But  if  the  de- 
fendant, in  an  assise  or  action  of  trespass,  be  desirous  to  refer  the  validity 
of  his  title  to  the  court  rather  than  the  jury,  he  may  state  his  title  special- 
ly, and  at  the  same  time  give  colour  to  the  plaintiff,  or  suppose  him  to  have 
an  appearance  or  colour  of  title,  bad  indeed  in  point  of  law,  but  of  which  the 
jury  are  not  competent  judges.  As  if  his  own  true  title  be,  that  he  claims 
by  feoffment,  with  livery  from  A,  by  force  of  which  he  entered  on  the  lands 
in  question,  he  cannot  plead  this  by  itself,  as  it  amounts  to  no  more  than 
the  general  issue,  nul  tort^  nul  disseisin^  in  assise,  or  not  guilty  in  an  action 
of  trespass.  But  he  may  allege  this  specially,  provided  he  goes  farther 
and  says,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed  of  feoffment 
without  livery,  entered ;  upon^hom  he  entered ;  and  may  then  refer  him- 
self to  the  judgment  of  the  court  which  of  these  two  titles  is  the  best  in 
point  of  law  (/). 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does  not  amount  to 
an  issue  or  total  contradiction  of  the  declaration  but  only  evades  it,  the 
plaintiff  may  plead  again,  and  reply  to  the  defendant's  plea :  either  tra- 
versing it ;  that  is,  totally  denying  it ;  as,  if  on  an  action  of  debt  upon 
bond  the  defendant  pleads  solvit  ad  diem,  that  he  paid  the  money 
when  *due,  here  the  plaintiff  in  his  replication  may  totally  tra-  [*310] 
Terse  this  plea,  by  denying  that  the  defendant  paid  it :  or,  he  may 
allege  new  matter  in  contradiction  to  the  defendant's  plea  ;  as  when  the 
defendant  pleads  no  award  made,  the  plaintiff  may  reply  and  set  forth  an 
actual  award,  and  assign  a  breach  (g) ;  or  the  replication  may  confess  and 
avoid  the  plea,  by  some  new.  matter  or  distinction  consistent  with  the  plain- 
tiff's former  declaration  ;  as,  in  an  action  for  trespassing  upon  land  where- 
of the  plaintiff  is  seised,  if  the  defendant  shews  a  title  to  the  land  by  de- 
scent, and  that  therefore  he  had  a  right  to  enter,  and  gives  colour  to  the 
plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the  fact  of  the 

(f )  I>r.  *  stud.  2,  c.  53.  (g)  Append.  No.  HI.  ^  0. 

(29)  In  addition  to  these  qualitios,  it  should  and  must  be  true,  and  not  too  large.    Hob.  295. 

be  observed,  that  every  plea  in  bar,  must  be  Bac.  Ab.  tit.  Pleas,  6.  4.    For  more  particular 

adapted  to  the  nature  of  the  action,  and  con-  information  as  to  these  qualities,  see  1  Chit, 

formable  to  the  count,  Co.  Lit.  303.  a.  285.  b.  on  PI.  451  to  463 ;  as  to  their  forms  and  par- 

Bac.  Ab.  Pleas,  L  per  tot  1  Rol.  Kep.  216 ;  ticular  parts,  see  Id.  467  to  477. 

must  answer  the  wnole  declaration  or  count,  The  same  rules  which  prevail  in  the  cori' 

or  rather  all  that  it  assumes  in  the  introductory  structum  and  allowance  of  a  declaration,  do  so 

part  to  answer,  and  no  more ;  Go.  Lit.  303.  b.  in  the  case  of  pleas  in  bar.    See  ante,  289, 

Com.  Dig.  Pleader,  E.  1.  36.     1  Saund.  28. 2  notes  1,  2, 3.    If  the  plea  be  bad  in  part,  it  is 

B.  &  P.  427.    3  B.  &  P.  174 ;  must  admit  or  so  for  the  whole.    Com.  Dig.  Pleader,  E.  36. 

confess  the  fact  it  jusUfies,  3  T.  R.  298.    1  3  T.  R.  37&    3  B.  &  P.  174.    1  Saund.  337. 

Salk.  394.  Carth.  380.    1  Saund.  28 ;  must  be  The  rules,  as  to  surplusage  in  a  declaration, 

certain.  Com.  Dig.  tit.  Pleader,  £.  5,  &c. ;  here  also  prevail,  ante,  293,  notes  1,  2,  3. 
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descent ;  or  he  may  confess  and  avoid  it,  by  replying,  that  true  it  is  that 
such  descent  happened,  but  that  since  the  descent  the  defendant  himself 
demised  the  lands  to  the  plaintiiS*  for  term  of  life  (30).  To  the  replication 
the  defendant  may  rejoin,  or  put  in  an  answer  called  a  rejoinder.  The  plain- 
tiff may  answer  the  rejoinder  by  a  sur-rejoinder ;  upon  which  the  defend- 
ant may  rebut ;  and  the  plaintiff  answer  him  by  a  sur-rebuUer.  Which 
pleas,  replications,  rejoinders,  sur-rejoinders,  rebutters,  and  sur-rebutters, 
answer  to  the  exceptio,  replication  duplication  triplication  and  quadruplicatio  of 
the  Roman  laws  (A). 

The  whole  of  this  process  is  denominated  the  pleading ;  in  the  several 
stages  of  which  it  must  be  carefully  observed,  not  to  depart  or  yaiy  from 
the  title  or  defence,  which  the  party  has  once  insisted  on.  For  this  (which 
is  called  a  departure  in  pleading)  might  occasion  endless  altercation. 
Therefore  the  replication  must  support  the  declaration,  and  the  rejoinder 
must  support  the  plea,  without  departing  out  of  it.  As  in  the  case  of 
pleading  no  award  made,  in  consequence  of  a  bond  of  arbitration,  to  which 
the  plaintiff  replies,  setting  forth  an  actual  award ;  now  the  defendant 
cannot  rejoin  that  he  hath  performed  this  award,  for  such  rejoinder  would 
be  an  entire  departure  from  his  original  plea,  which  alleged  that 
[*3I  1]  no  such  award  was  made :  therefore  he  has  now  no  other  ^choice, 
but  to  traverse  the  fact  of  the  replication,  or  else  to  demur  upon 
the  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his  declaration  a 
general  wrong,  may  in  his  replication,. after  an  evasive  plea  by  the  defend- 
ant, reduce  that  general  wrong  to  a  more  particular  certainty,  by  assign- 
ing the  injury  afresh  with  all  its  specific  circumstances  in  such  manner  as 
clearly  to  ascertain  and  identify  it,  consistently  with  his  general  complaint ; 
which  is  called  a  new  or  novel  as^gnment.  As  if  the  plaintiff  in  tres- 
pass declares  on  a  breach  of  his  close  in  D ;  and  the  defendant  pleads 
that  the  place  where  the  injury  is  said  to  have  happened  is  a  certain  close 
of  pasture  in  D,  which  descended  to  him  from  B  his  father,  and  so  is  his 
own  freehold ;  the  plaintiff  may  reply  and  assign  another  close  in  D, 
specifying  the  abuttals  and  boundaries,  as  the  real  place  of  the  injury  (t). 

It  hath  previously  been  observed  (k)  that  duplicity  in  pleading  roust  be 
avoided.  Every  plea  must  be  simple,  entire,  connected,  and  confined  to 
one  single  point :  it  must  never  be  entangled  with  a  variety  of  distinct  inde- 
pendent answers  to  the  same  matter ;  which  must  require  as  many  differ- 

l\y  Inst,  4. 14.  Bract.  2. 5,  tr.  5,  c.  1.  {h)  p.  308 

(t)  Bro.  Abr,  t.  tretpasa^  305.  S48. 

(30)  As  to  the  several  replications  in  gene-  than  a  declaration,  though  certainty  to  a  com- 

ral,  see  1  Chit,  on  P.  4  ed.  500  to  516 ;  and  as  mon  intent  is  in  general  sufficienti  Com.  Di^. 

to  their  forms  and  parts  in  particular.  Id.  518  Pleader,  F.  17.    12  East,  263 ;  and  lastly,  it 

to  555.    The  general  qualities  of  a  replication  must  not  be  double,  or,  in  other  words,  contain 

are,  that  it  must  answer  the  plea,  aha  answer  two  answers  to  the  same  plea,  10  East,  73.  2 

so  much  of  it  as  it  professes  to  answer,  or  Camp.  176,  177.    Com.  Dig.  Pleader,  F.  16 ; 

it  will  be  a  discontmuance,  Com.  Dig.  tit.  and  the  plaintiff  cannot  reply  double  underthe 

Pleader,  F.  4.  W.  2.    1  Saund.  338;  and  it  4Ann.  c.  I6.t    Fortes.  335.  unless  in  replevin, 

must  answer  the  plea  directly,  not  argumenta-  2  B.  &  P.  368.  376 ;  and  more  particularly  as 

tively,  10  East,  205 ;  it  must  not  depart  from  to  these  qualities,  see  1  Chit,  on  PI.  556  to 

the  declaration.    2  Saund.  84.  a.  n.  1.    Co.  562.    An  entire  replication  bad  in  part  is  bad 

Lit.  304.  a.    2  Wils.  98.    See  1  Chit,  on  PI.  for  the  whole.    Com.  Dig.  Pleader,  F.  25.    3 

556  to  560.    It  must  be  certain,  and  it  is  said  T.  R.  376.    1  Saund.  28.  n.  3. 
that  more  certainty  is  requisite  in  a  replication 

t  In  New-York  the  plaintiff  may  reply,  and  the  defendant  rejoin  several  matters  by  iho 
special  leave  of  the  court.    (2  R.  S.  356,  f  27). 
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ent  replies,  and  introduce  a  multitude  of  issues  upon  one  and  the  same 
dispute.  For  this  would  often  embarrass  the  jury,  and  sometimes  the 
court  itself,  and  at  all  events  would  greatly  enhance  the  expense  of  the 
parties.  Yet  it  frequently  is  expedient  to  plead  in  such  a  manner  as  to 
avoid  any  implied  admission  of  a  fact,  which  cannot  with  propriety  or 
safety  be  positively  affirmed  or  denied.  And  this  may  be  done  by  what  is 
called  a  protestation ;  whereby  the  party  interposes  an  oblique  allegation 
or  denial  of  some  fact,  protesting  (by  the  gerund  protestando)  that  such  a 
matter  does  or  does  not  exist :  and  at  the  same  time  avoiding  a  direct  af- 
firmation or  denial.  Sir  Edward  Coke  hath  defined  (I)  a  protestation  (in 
the  pithy  dialect  of  that  age)  to  be  '*  an  exclusion  of  a  conclu- 
sion." •For  the  use  of  it  is,  to  save  the  party  from  being  [♦312] 
concluded  with  .respect  to  some  fact  or  circumstance,  which  can- 
not be  directly  affirmed  or  denied  without  falling  into  duplicity  of  pleading  ; 
and  which  yet,  if  he  did  not  thus  enter  his  protest,  he  might  be  deemed  to 
have  tacitly  waved  or  admitted.  Thus,  while  tenure  in  villenage  subsist- 
ed, if  a  villein  had  brought  an  action  against  his  lord,  and  the  lord  was  in- 
clined to  try  the  merits  of  the  demand,  and  at  the  same  time  to  prevent 
any  conclusion  against  himself  that  he  had  waved  his  signiory  ;  he  could 
not  in  this  case  both  plead  affirmatively  that  the  plaintiff  was  his  villein, 
and  also  take  issue  vpon  the  demand  ;  for  then  hb  plea  would  have  been 
dotible,  as  the  former  alone  would  have  been  a  good  bar  to  the  action :  but 
he  might  have  alleged  the  villenage  of  the  plaintiff,  by  way  of  protesta- 
tion, and  then  have  denied  the  demand.  By  this  means  the  future  vassal- 
age of  the  plaintiff  was  saved  to  the  defendant,  in  case  the  issue  was 
found  in  his  (the  defendant's)  favour  (m) :  for  the  protestation  prevented 
that  conclusion,  which  would  otherwise  have  resulted  from  the  rest  of  his 
defence,  that  he  had  enfranchised  the  plaintiff  (n) ;  since  no  villein  could 
maintain  a  civil  action  against  his  lord.  So  also  if  a  defendant,  by  way 
of  inducement  to  the  point  of  his  defence,  alleges  (among  other  matters) 
a  particular  mode  of  seisin  or  tenure,  which  the  plaintiff  is  unwilling  to 
admit,  and  yet  desires  to  take  issue  on  the  principal  point  of  the  defence, 
he  must  deny  the  seisin  or  tenure  by  way  of  protestation,  and  then  tra- 
verse the  defensive  matter.  So  lastly,  if  an  award  be  set  forth  by  the 
plaintiff,  and  he  can  assign  a  breach  in  one  part  of  it  {viz.  the  non-pay- 
ment of  a  sum  of  money),  and  yet  is  afraid  to  admit  the  performance  of 
the  rest  of  the  award,  or  to  aver  in  general  a  non-performance  of  any 
part  of  it,  lest  something  should  appear  to  have  been  performed  :  he  may 
save  to  himself  any  advantage  he  might  hereafter  make  of  the  general 
non-performance,  by  alleging  that  by  protestation  ;  and  plead  only  the  non- 
payment of  the  money  (u). 

*In  any  stage  of  the  pleadings,  when  either  side  advances  or  [*313] 
affirms  any  new  matter,  he  usually  (as  was  said)  avers  it  to  be 
true  ;  "  and  this  he  is  ready  to  verify."  On  the  other  hand,  when  either 
side  traverses  or  denies  the  facts  pleaded  by  his  antagonist,  he  usually  ten- 
ders an  issue,  as  it  is  called  ;  the  language  of  which  is  different  accord- 
ing to  the  party  by  whom  the  issue  is  tendered  ;  for  if  the  traverse  or  de- 
nial comes  from  the  defendant,  the  issue  is  tendered  in  this  manner,  "  and 
of  this  he  puts  himself  upon  the  country,"  thereby  submitting  himself  to 
the  judgment  of  his  peers  (p) :  but  if  the  traverse  lies  upon  the  plaintiff 

(D  1  Iiut.  IS4.  (0)  Appendix,  No.  III.  «  6. 

(m)  Co.  Litt.  126.  (p)  Appendix,  No.  II.  «  4 

(n)  See  book  II.  chap.  6,  page  91. 
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he  tenders  the  issue,  or  prays  the  judgment  of  the  peers  against  the  de- 
fendant in  another  form  ;  thus  :  "  and  this  he  prays  m&y  be  inquired  of 
by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a  special  ne- 
gative plea ;  not  traversing  or  denying  any  thing  that  was  before  alleged, 
but  disclosing  some  new  negative  matter ;  as,  where  the  suit  is  on  a  bond, 
conditioned  to  perform  an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  issue  upon  this  plea  ;  because  it  does 
not  appear  whether  the  fact  will  be  disputed,  the  plaintijOf  not  having  yet 
asserted  the  existence  of  any  award  ;  but  when  the  plaintiff  replies,  and 
sets  forth  an  actual  specific  award,  if  then  the  defendant  traverses  the  re- 
plication, and  denies  the  making  of  any  such  award,  he  then,  and  not  be- 
fore, tenders  an  issue  to  the  plaintiff.  For  when  in  the  course  of  pleading 
they  come  to  a  point  which  is  affirmed  on  one  side,  and  denied  on  the 
other,  they  are  then  said  to  be  at  issue  ;  all  their  debates  being  at  last  con- 
tracted into  a  single  point,  which  must  now  be  determined  either  in  favour 
of  the  plaintiff  or  of  the  defendant. 


CHAPTER  XXI. 
OF  ISSUE  AND  DEMURREIt 

Issue,  exitus,  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or 
stage  of  an  action,  and  is  either  upon  matter  of  law,  or  matter  of  fact.' 

An  issue  upon  matter  of  law  is  called  a  demurrer :  and  it  confesses  the 
facts  to  be  trae,  as  stated  by  the  opposite  party  ;  but  denies  that,  by  the 
law  arising  upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the 
defendant  has  made  out  a  legitimate  excuse  ;  according  to  the  party 
which  first  demurs,  demoratur,  rests  or  abides  upon  the  point  in  question. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration  be  insufficient 
in  law,  as  by  not  assigning  any  sufficient  trespass,  then  the  defendant  de- 
murs to  the  declaration :  if,  on  the  other  hand,  the  defendant's  excuse  or 
plea  be  invalid,  as  if  he  pleads  that  he  committed  the  trespass  by  authority 
from  a  stranger,  without  making  out  the  stranger's  right ;  here  the  plain- 
tiff may  demur  in  law  to  the  plea  :  and  so  on  in  every  other  part  of  the 
proceedings,  where  either  side  perceives  any  material  objection  in  point  of 
law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or 
[*3 1 5]  plea,  the  replication  or  rejoinder,  to  be  insufficient  *^in  law  to  main- 
tain the  action  or  the  defence ;  and  therefore  praying  judgment 
for  want  of  sufficient  matter  alleged  (a).  Sometimes  demurrers  are  mere- 
ly for  want  of  sufficient /orw  in  the  writ  or  declaration.  But  in  cases  of 
exceptions  to  the  form  or  manner  of  pleading,  the  party  demurring  must 
by  statute  27  Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  set  forth  the  causes  of  his 
demurrer,  or  wherein  he  apprehends  the  deficiency  to  consist  (1).     And 

(a)  Append.  No.  III.  ^  6. 

(1)  £ither  party  may  demur,  when  the  pre-    tire.    A  demurrer  has  been  defined  to  be,  ti 
coding  pleadings  of  his  adversary  are  defec-    declaration  that  the  party  ^lemurring  Avill   go 
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upon  either  a  general,  or  such  a  special  demurrer,  the  opposite  party  must 
aver  it  to  be  sufficient,  which  is  called  a  joinder  in  demurrer  (b),  and  then 
the  parties  are  at  issue  in  point  of  law.  Which  issue  in  law,  or  demurrer, 
the  judges  of  the  court  before  which  the  action  is  brought  must  deter- 
mine. 

An  issue  of  fact  is  where  the  fact  only,  and  not  the  law,  is  disputed. 
And  when  he  that  denies  or  traverses  the  fact  pleaded  by  his  antagonist 
has  tendered  the  issue,  thus  ;  "  and  this  he  prays  may  be  inquired  of  by 
the  country;"  or,  '*  and  of  this  he  puts  himself  upon  the  country ;"  it  may 
immediately  be  subjoined  by  the  other  party,  "  and  the  said  A.  B.  doth  the 
like."  Which  done,  the  issue  is  said  to  be  joined,  both  parties  having 
agreed  to  rest  the  fate  of  the  cause  upon  the  trudi  of  the  fact  in  question  (c). 
^d  this  issue  of  fact  must,  generally  speaking,  be  determined,  not  by  the 
judges  of  the  court,  but  by  some  other  method ;  the  principal  of  which 
meUiods  is  that  by  the  country,  per  pais,  (in  Latin  per  patrium,)  that  is,  by 
jury.  Which  establishment  of  different  tribunals  for  determining  these 
different  issues,  is  in  some  measure  agreeable  to  the  course  of  justice  in  the 
Roman  republic,  where  the  judices  ordinarii  determined  only  questions  of 
fact,  but  questions  of  law  were  referred  to  the  decisions  oHhecentumviri  {d). 

But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  these 
proceedings,  from  the  time  of  the  defendant's  appearance  in  obe- 
dience to  the  king's  writ,  it  is  necessary  *that  both  the  parties  be  [*316] 
kept  or  continued  in  court  from  day  to  day,  till  the  final  determina- 
tion of  the  suit.  For  the  court  can  determine  nothing,  unless  in  the  pre- 
sence of  both  the  parties,  in  person  or  by  their  attorneys,  or  upon  default 
of  one  of  them,  after  his  original  appearance  and  a  time  prefixed  for  his 
appearance  in  court  again.  Therefore  in  the  course  of  pleading,  if  either 
party  neglects  to  put  in  his  declaration,  plea,  replication,  rejoinder,  and  the 
like,  within  the  times  allotted  by  the  standing  rules  of  the  court,  the  plain- 
tiff, if  the  omission  be  his,  is  said  to  be  nonsuit ,  or  not  to  follow  and  pursue 
his  complaint,  and  shall  lose  the  benefit  of  his  writ :  or,  if  the  negligence 
be  on  the  side  of  the  defendant,  judgment  may  be  had  against  him,  for 
such  his  default.  And,  after  issue  or  demurrer  joined,  as  well  as  in  some 
of  the  previous  stages  of  proceeding,  a  day  is  continually  given  and  en- 
tered upon  the  record,  for  the  parties  to  appear  on  from  time  to  time,  as  the 
exigence  of  the  case  may  require.  The  giving  of  this  day  is  called  the 
continuance,  because  thereby  the  proceedings  are  continued  without  inter- 
ruption from  one  adjournment  to  another.  If  these  continuances  are  omit- 
ted, the  cause  is  thereby  discontinued,  and  the  defendant  is  discharged  sine 
die,  without  a  day,  for  this  tura :  for  by  his  appearance  in  court  he  has 
obeyed  the  command  of  the  king's  writ ;  and,  unless  he  be  adjourned  over 
to  a  certain  day,  he  is  no  longer  bound  to  attend  upon  that  summons ;  but 
he  must  be  warned  afresh,  and  the  whole  must  begin  de  novo. 

Now  it  may  sometimes  happen,  that  after  the  defendant  has  pleaded, 
nay,  even  after  issue  or  demurrer  joined,  there  may  have  arisen  some  new 
matter,  which  it  is  proper  for  the  defendant  to  plead  ;  as  that  the  plaintiff, 

(h)  Appendix.  No.  III.  4  6-  id)  Cic.  de  Orator^  J.  1,  c.  38. 

(c)  Appendix,  No.  II.  M  f>^ 

H  ■  ,     -  ■  ■        ■   - 

DO  further,  because  the  other  has  not  shewn  the  demurrer  must  be  special.    Bac.  Ab.  Pleas, 

safficient  matter  against  him.    5  Mod.  132.  N.  5.    A  special  demurrer  must  not  merely 

Co.  Lit.  71.  b.    When  the  pleading  is  defec-  shew  the  kind  of  fault,  but  the  specific  fauft 

tire  in  substance,  a  general  deraarror  will  suf-  complained  of. 
5ce ;  but  where  the  objection  is  to  the  form. 
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being  a  feme-sole,  is  since  married,  or  that  she  has  given  the  defendant  a 
release,  and  the  like  :  here,  if  the  defendant  takes  advantage  of  this  new 
matter,  as  early  as  he  possibly  can,  viz,  at  the  day  given  for  his  next  ap- 
pearance, he  is  permitted  to  piead  it  in  what  is  called  a  plea  of  puis  dar- 
rein continuance,  or  since  the  last  adjournment  (2).  For  it  would  be 
[*^3 17]  unjust  to  exclude  him  *from  the  benefit  of  this  new  defence,  which 
it  was  not  in  his  power  to  make  when  he  pleaded  the  former.  But 
it  is  dangerous  to  rely  on  such  a  plea,  without  due  consideration  ;  for  it 
confesses  the  matter  which  was  before  in  dispute  between  the  parties  (e). 
And  it  is  not  allowed  to  be  put  in,  if  any  continuance  has  intervened  be- 
tween the  arising  of  this  fresh  matter  and  the  pleading  of  it :  for  then  the 
defendant  is  guilty  of  neglect,  or  laches,  and  is  supposed  to  rely  on  the 
merits  of  his  former  plea.  Also  it  is  not  allowed  after  a  demurrer  is  deter- 
mined, or  verdict  given ;  because  the  relief  may  be  had  in  another  way, 
namely,  by  writ  of  audita  querela,  of  which  hereafter.  And  these  pleas 
puis  darrein  continuance,  when  brought  to  a  demurrer  in  law  or  issue  of  fact, 
shall  be  determined  in  like  manner  as  other  pleas. 

We  have  said,  that  demurrers,  or  questions  concerning  the  sujiciency  of 
the  matters  alleged  in  the  pleadings,  are  to  be  determined  by  the  judges 
of  the  court,  upon  solemn  argument  by  counsel  on  both  sides,  and  to  that 
end  a  demurrer-book  is  made  up,  containing  all  the  proceedings  at  length, 
which  are  afterwards  entered  on  record ;  and  copies  thereof,  called  paper-- 
books,  are  delivered  to  the  judges  to  peruse  (3).  The  record  (/)  is  a  histo- 
ry of  the  most  material  proceedings  in  the  cause  entered  on  a  parchment 
roll,  and  continued  down  to  the  present  time  ;  in  which  must  be  stated  the 
original  writ  and  summons,  all  the  pleadings,  the  declaration,  view  or  oyer 
prayed,  the  imparlances,  plea,  replication,  rejoinder,  continuances,  and 
whatever  farther  proceedings  have  been  had  ;  all  entered  verbatim  on  the 
roll,  and  also  the  issue  or  demurrer,  and  joinder  therein  (4). 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  were, 
in  Norman  or  law  French,  and  even  the  arguments  of  the  counsel  and  de- 
cisions of  the  court  were  in  the  same  barbarous  dialect.  An  evident  and 
shameful  badge,  it  must  be  owned,  of  tyranny  and  foreign  servi- 
[*318]  tude;  being '^introduced  under  the  auspices  of  William  the  Nor- 
man, and  his  sons  :  whereby  the  ironical  observation  of  the  Ro- 
man satirist  came  to  be  literally  verified,  that  "  Gallia  causidicos  doeuitfa^ 
cunda  Britannos  (g)"  This  contini^d  till  the  reign  of  Edward  III. ;  who, 
having  employed  his  arms  successfully  in  subduing  the  crown  of  France, 
thought  it  unbeseeming  the  dignity  of  the  victors  to  use  any  longer  the 
language  of  a  vanquished  country.  By  j.  statute,  therefore,  passed  in  the 
thirty-sixth  year  of  his  reign  (h),  it  was  enacted,  that  for  the  future  all 
pleas  should  be  pleaded,^shewn,  defended,  answered,  debated,  and  judged 
in  the  English  tongue ;  but  be  entered  and  enrolled  in  Latin.     In  like 

(e)  Cro.  EUt  «.  (g)  Juv.  xv.  111. 

(/)  Appendix,  No.  11.  «  4.    No.  III.  k  6.  (A)  c.  15. 

(2)  This  plea,  though  treated  in  some  re-  N.  P.  309.    See  further,  1  Chitty  on  PL  4  ed. 

spects  as  a  ailatory  plea,  the  court  cannot  re-  569  to  573. 

fuse  to  receive,  2  Wils.  157.  3  T.  R.  554.  1  (3)  The  plaintiff,  or  his  attorney,  must  de- 
Marsh.  280.  5  Taunt.  333.  1  Stark.  62 ;  but  liver  paper-books  to  the  chief  justice  and  Be- 
it  must  be  verified  on  oath  before  it  is  filed,  nior  judge ;  and  the  defendant,  or  his  attor- 
Freem.  252. 1  Stra.  493.  2  Smith's  Rep.  396.  ney,  to  the  two  other  judges.  R.  M.  17  Car.  I. 
It  may  he  pleaded  at  nisi  prius  as  well  as  in  (4)  In  New- York,  the  record,  d(c.  may  be 
bank ;  but  cannot  be  amended  after  the  as-  on  paper  or  parchment,  and  must  be  in  CIn- 
sizes  are  over.    Yelv.  181.  Freem.  252.    Bui.  glish.    2  R.  S.  275,  §  9. 
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manner  as  don  Alonso  X.  king  of  Castile,  (the  great-grasidfather  of  our 
Edward  III.)  obliged  his  subjects  to  use  the  Castilian  tongue  in  all  legal 
proceedings  (t) ;  and  as,  in  1286,  the  German  language  was  established 
in  the  courts  of  the  empire  (A).  And  perhaps  if  our  legislature  had  then 
directed  that  the  writs  themselves,  which  are  mandates  from  the  king  to 
his  subjects  to  perform  certain  acts,  or  to  appear  at  certain  places,  should 
have  been  framed  in  the  English  language,  according  to  the  rule  of  our 
ancient  law  (/),  it  had  not  been  very  improper.  Bui  &e  record  or  enrol- 
ment of  those  writs  and  the  proceedings  thereon,  which  was  calculated  for 
the  benefit  of  posterity,-  was  more  serviceable  (because  more  durable)  in  a 
dead  and  immutable  language  than  in  any  flux  or  living  one.  The  prac- 
tisers,  however,  being  used  to  the  Nonnan  language,  and  therefore  ima- 
gining they  could  express  their  thoughts  more  aptly  and  more  concisely 
in  that  than  in  any  other,  still  continued  to  take  their  notes  in  law  French : 
and  of  course,  when  those  notes  came  to  be  published,  under  the  denomi- 
nation of  reports,  they  were  printed  in  that  barbarous  dialect ;  which,  join- 
ed to  the  additional  terrors  of  Gothic  black  letter,  has  occasioned  many  a 
student  to  throw  away  his  Plowden  and  Littleton,  without  venturing  to 
attack  a  page  of  them.  And  yet  in  reality,  upon  a  nearer  acquaintance, 
they  would  have  found  nothing  very  formidable  in  the  language ; 
which  differs  in  its  grammar  ^and  orthography  as  much  from  the  [*319] 
modem  French,  as  &e  diction  of  Chaucer  and  Gower  does  from 
that  of  Addison  and  Pope.  Besides,  as  the  English  and  Norman  lan- 
guages were  concurrently  used  by  our  ancestors  for  several  centuries  to- 
gether, the  two  idioms  have  naturally  assimilated,  and  mutually  borrowed 
from  each  other :  for  which  reason  the  grammatical  construction  of  each  is 
so  very  much  the  same,  that  I  apprehend  an  Englishman  (with  a  week's 
preparation)  would  understand  the  laws  of  Normandy,  collected .  in  their 
grand  eouslumier,  as  well,  if  not  better,  than  a  Frenchman  bred  within  the 
walls  of  Paris. 

The  Latin,  which  succeeded  the  French  for  the  entry  and  enrolment  of 
pleas,  and  which  continued  in  use  for  four  centuries,  answers  so  nearly 
to  the  English  (oftentimes  word  for  word)  that  it  is  not  at  all  surprising  it 
should  generally  be  imagined  to  be  totally  fabricated  at  home,-  with  little 
more  art  or  trouble,  then  by  adding  Roman  terminations  to  English 
words.  Whereas  in  reality  it  is  a  very  universal  dialect,  spread  through- 
out all  Europe  at  the  irruption  of  the  northern  nations,  and  particularly  ac- 
conunodated  and  moulded  to  answer  all  the  purposes  of  the  lawyers  with  a 
peculiar  exactness  and  precision.  This  is  principally  owing  to  the  simpli- 
city, or  (if  the  reader  pleases)  the  poverty  and  baldness  of  its  texture,  calcu- 
lated to  express  the  ideas  of  mankind  just  as  they  arise  in  the  human  mind, 
without  any  rhetorical  flourishes,  or  perplexed  ornaments  of  style  ;  for  it. 
may  be  observed,  that  those  laws  and  ordinances,  of  public  as  well  as  prif- 
vate  communities,  are  generally  the  most  easily  understood,  where  strength: 
and  perspicuity,  not  harmony  or  elegance  of  expression,  have  been  princi- 
pally consulted  in  compiling  them.  These  northern  nations,  or  rather 
their  legislators,  though  they  resolved  to  make  use  of  the  Latin  tongue  int 
promulging  their  laws,  as  being  more  durable  and  more  generally  known 
to  their  conquered  subjects  than  their  own  Teutonic  dialects,  yet  (either 
through  choice  or  necessity)  have  frequently  intermixed  therein  some  words 

(«)  Mod.  Vn.  Hict.  xx.  Sll.  (0  Mlir.  c  4, 4  3. 

{k)  lUd,  zztx.  835. 

Vol  II.  35 


254  PRIVATE  WRONGS. 

of  a  Gothic  original,  which  is,  more  or  less,  the  case  in  CTery  covok^ 
[*320]    try  *of  Europe,  and  therefore  not  to  be  imputed  as  any  peculiar 

blemish  in  our  English  legal  latinity  (m).  The  truth  is,  what  is 
generally  denominated  law-latin  is  in  reality  a  mere  technical  language, 
calculated  for  eternal  duration,  and  easy  to  be  apprehended  both  in  present 
and  future  times  ;  and  on  those  accounts  best  suited  to  preserve  those  me- 
morials which  are  intended  for  perpetual  rules  of  action.  The  rude  pyra- 
mids of  Egypt  have  endured  from  the  earliest  ages,  while  the  more  modem 
and  more  elegant  structures  of  Attica,  Rome,  and  Palmyra,  have  sunk  be- 
neath the  stroke  of  time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and  unknown 
tongue,  that  is  of  little  weight  with  regard  to  records,  which  few  have  oc- 
casion to  read  but  such  as  do,  or  ought  to,  understand  the  rudiments  of 
Latin.  And  besides  it  may  be  observed  of  the  law-latin,  as  the  very  in- 
genious sir  John  Davis  (n)  observes  of  the  law-french,  "  that  it  is  so  very 
easy  to  be  learned,  that  the  meanest  wit  that  ever  came  to  the  study  of 
the  law  doth  come  to  understand  it  almost  perfectly  in  ten  days  without  a 
reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  the  law 
abounds,  are  sufficiently  harsh  when  latinized  (yet  not  more  so  then  those 
of  other  sciences),  and  may,  as  Mr.  Selden  observes  (0),  give  oflfence  **  to 
some  grammarians  of  squeamish  stomachs,  who  would  rather  choose  to  live 
in  ignorance  of  things  the  most  useful  and  important,  than  to  have  their 
delicate  ears  wounded  by  the  use  of  a  word  unknown  to  Cicero,  Sallust, 
or  the  other  writers  of  the  Augustan  age."  Yet  this  is  no  more  than  must 

unavoidably  happen  when  things  of  modem  use,  of  which  the  Ro- 
[*^321]    mans  had  no  idea,  and  consequently  no  phrases  to  expre^ss  *them, 

come  to  be  delivered  in  the  Latin  tongue.  It  would  puzzle  the 
most  classical  scholar  to  find  an  appeUation,  in  his  pure  latinity,  for  a  con- 
stable, a  record,  or  a  deed  of  feoffment ;  it  is  therefore  to  be  imputed  as 
much  to  necessity,  as  ignorance,  that  they  were  styled  in  our  forensic  dia- 
lect constabulariuSf  recardum,  wtkd  feoff  amentum.  Thus  again,  ^another  un- 
couth word  of  our  ancient  laws  (for  I  defend  not  the  ridiculous  barbarisms 
sometimes  introduced  by  the  ignorance  of  modem  practisers),  the  substan- 
tive murdrum,  of  the  verb  murdrare,  however  harsh  and  unclassical  it  may 
seem,  was. necessarily  framed  to  express  a  particular  offence  ;  since  no 
other  word  in  being,  occidere,  interficere,  necare,  or  the  like,  was  sufficient  to 
express  the  intention  of  the  criminal,  or  quo  animo  the  act  was  perpetrated ; 
and  therefore  by  no  means  came  up  to  the  notion  of  murder  at  present  en- 
tertained by  our  law  ;  viz.  a  killing  with  malice  aforethought, 

A  similar  necessity  to  this  produced  a  similar  effect  at  B3rzantium,  when 
the  Roman  laws  were  turned  into  Greek  for  the  use  of  the  oriental  em- 
pire :  for,  without  any  regard  to  Attic  elegance,  the  lawyers  of  the  im- 
perial coiirts  made  no  scruple  to  translate /iJei  commissaries,  <pid9txofifiiaaa' 
qiovg  (p)  ;  cuhieulum,  nov^ovnletov  (q) ;  fiium-familias,  naida'g>afiiiias  (r)  ; 
repudium,  genovdicy  (j) :  eompromissum,  KOfin(fOfii<raoy  (t) ;  reverentia  et  dfse^ 
quium,  QsvsQBvjia  *at  o§atuoviov  (u) ;  and  the  like.     They  studied  more  the 

<•!)  The  following^  sentence,  **  »i  qw  ad  battaUa  (o)  Pref.  ad  Eadmer. 

curte  tua  «nmf,  if  any  one  goes  oat  of  his  own  (p)  Nov.  1,  e.  1. 

coart  to  fight,**  ^c.  may  raise  a  smile  in  the  student  (q)  Nov.  8  edict.  Conrtaiainop, 

am  a  flaming  modem  anglicism  ;  bat  he  may  meet  (r)  Nov.  1 17,  e.  1. 

with  it  among  others  of  the  same  sUmp,  in  the  (/)  Ibid.  c.  8. 

laws  of  the  Burgandians  on  the  continent,  before  (t)  Nov.  81  c.  11. 

the  end  of  the  fifth  centory.    {Add.  1,  e.  5,  ^  3.)  (v)  Nov.  78,  e.  9. 

(■)  Pref.  Rep. 
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exact  and  precise  import  of  the  words  that  the  neatness  and  delicacy  of  their 
cadence.  And  many  academical  readers  will  excuse  me  for  suggesting, 
that  the  terms  of  the  law  are  not  more  numerous,  more  uncouth,  or  more 
difficult  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
the  whole  circle  of  Aristotle's  philosophy,  nay  even  of  the  politer  arts  of 
architecture  and  its  kindred  studies,  or  the  science  of  rhetoric  itself.  Sir 
Thomas  More's  famous  legal  question  (10)  contains  in  it  nothing 
more  difficult,  than  the  ^definition  which  in  his  time  the  philoso-  [*322] 
phers  currenUy  gare  of  their  materia  prima^  the  groundwork  of  all 
natural  knowledge  ;  that  it  is  "  neque  quid,  neque  qiutntumf  neque  qtutle^ne^ 
que  aUquid  carum  quHms  ens  determinatur ;"  or  its  subsequent  explanation 
by  Adrian  Heereboord,  who  assures  us  (x)  that  *'  materia  prima  non  est  cor- 
pus^  neque  per  formam  corporeitatisy  neque  per  simpUcefnessentiam :  est  tamen 
ens^  etquidem  substantia^  licet  incompleta ;  habetque  actum  ex  se  entitativum,  et 
simul  est  potentia  subjeetiva"  The  law  therefore,  with  regard  to  its  techni- 
cal phrases,  stands  upon  the  same  footing  with  other  studies,  and  requests 
only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  introduc- 
tion, till  the  subversion  of  our  ancient  constitution  under  Cromwell ;  when, 
among  many  other  innovations  in  the  law,  some  for  the  better  and  some 
for  the  worse,  the  language  of  our  records  was  altered  and  turned  into 
English.  But,  at  the  restoration  of  king  Charles,  this  novelty  was  no 
longer  countenanced;  the  practisers  finding  it  very  difficult  to  express 
themselves  so  concisely  or  significantly  in  any  other  language  but  the  La- 
tin. And  thus  it  continued  without  any  sensible  inconvenience  till  about 
the  year  1730,  when  it  was  again  thought  proper  that  the  proceedings  at 
law  should  be  done  into  English,  and  it  was  accordingly  so  ordered  by 
statute  4  Geo.  IL  c.  26.  This  provision  was  made  according  to  the 
preamble  of  the  statute,  that  the  common  people  might  have  knowledge 
and  understanding  of  what  was  alleged  or  done  for  and  against  them  in 
the  process  and  pleadings,  the  judgment  and  entries  in  a  cause.  Which 
purpose  has,  I  fear,  not  been  answered  ;  being  apt  to  suspect  that  the  peo- 
ple are  now,  after  many  years'  experience,  altogeUier  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  these  inconveniences  have  already 
arisen  from  the  alteration ;  that  now  many  clerks  and  attorneys  are  hardly 
able  to  read,  much  less  to  understand,  a  record  even  of  so  modem  a  date 
as  the  reign  of  George  the  First.  And  it  has  much  enhanced  the 
expense  of  *all  legal  proceedings :  for  since  the  practisers  are  [*323] 
confined  (for  the  ss^e  of,  the  stamp  duties,  which  are  thereby  con- 
siderably increased)  to  write  only  a  stated  number  of  words  in  a  sheet  (5) ; 
and  as  the  English  language,  through  the  multitude  of  its  particles,  is 
much  more  verbose  than  the  Latin ;  it  follows  that  the  number  of  sheets 
must  be  very  much  augmented  by  the  change  (y).  The  translation  also 
of  technical  phrases,  and  the  names  of  writs  and  other  process,  were  found 
to  be  so  very  ridiculous  (a  writ  ofnisiprius^quare  impedit,  fieri  facias,  habeas 
corpus,  and  the  rest,  not  being  capable  of  an  English  dress  with  any  de- 
gree of  seriousness)  that  in  two  years  time  it  was  found  necessary  to  make 
a  new  act,  6  Geo.  II.  c.  14 ;  which  allows  all  technical  words  to  continue 

(w)  See  pe^  140.  forwuam  statmti,^  are  now  coaverted  into  teven, 

(«)  Pkihtoph.  naiunOf  e.  1,  (f  98,  ^c.  **  according  to  the  fonn  of  the  statute." 

(y)  For  Instance,  theie  three  words/* 


(5)  This  law  is  now  abolished  in  England. 
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in  the  usual  language,  and  has  thereby  almost  defeated  every  beneficial 
purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  language  by  the  statute  4  Geo.  11.  c. 
26.  will  hold  equally  strong  with  respect  to  the  prohibition  of  using  the 
ancient  immutable  court  hand  in  writing  the  records  or  other  legal  proceed- 
ings ;  whereby  the  reading  of  any  record  that  is  fifty  years  old  is  now  be- 
come the  object  of  science,  and  calls  for  the  help  of  an  antiquarian.  But 
that  branch  of  it,  which  forbids  the  use  of  abbreviations,  seems  to  be  ot 
more  solid  advantage,  in  delivering  such  proceedings  firom  obscurity :  ac- 
cording to  the  precept  of  Justinian  {z) ;  '*  ne  per  scripturam  aliqtia  fiat  in 
posterum  duhitatio,  juhemus  nonper  siglorum  captianes  et  compendiosa  enig» 
mata  ejusdem  eodicis  textum  eonseribi^  sed  per  literarum  consequentiam  ex' 
planari  canceditnus.^     But,  to  return  to  our  demurrer. 

When  the  substance  of  the  record  b  completed,  and  copies  are  deliver- 
ed to  the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded 
is  upon  solemn  argument  determined  by  the  court,  and  not  by  any 
[*324]  trial  by  jury ;  and  *^judgment  is  thereupon  accordingly  given. 
As,  in  an  action  of  trespass,  if  the  defendant  in  his  plea  confesses 
the  fact,  but  justifies  it  causa  venationis^  for  that  he  was  hunting  ;  and  to 
this  the  plaintifi*  demurs,  that  is,  he  admits  the  truth  of  the  plea,  but  denies 
the  justification  to  be  legal :  now,  on  arguing  this  demurrer,  if  the  court 
be  of  opinion,  that  a  man  may  not  justify  trespass  in  hunting,  they  will 
give  judgment  for  the  plaintiff ;  if  they  think  that  he  may,  then  judgment 
is  given  for  the  defendant.  Thus  is  an  issue  in  law,  or  demurrer,  disposed 
of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it ;  for 
here  the  truth  of  the  matters  alleged  must  be  solemnly  examined  and  esta- 
blished by  proper  evidence  in  the  channel  prescribed  by  law.  To  which 
examination,  of  facts,  the  name  of  trial  is  usually  confined,  which  will  be 
treated  of  at  large  in  the  two  succeeding  chapters. 


CHAPTER  XXII. 
OF  THE  SEVERAL  SPECIES  OF  TRIAL  (1). 

The  uncertainty  of  legal  proceedings  is  a  notion  so  generally  adopted, 
and  has  so  long  been  the  standing  theme  of  wit  and  good  humour,  that  he 
who  should  attempt  to  refute  it  would  be  looked  upon  as  a  man,  who  was 
either  incapable  of  discernment  himself,  or  else  meant  to  impose  upon 
others.  Yet  it  may  not  be  amiss,  before  we  enter  upon  the  several  modes 
whereby  certainty  is  meant  to  be  obtained  in  our  courts  of  justice,  to  in- 

{x)  i«  concept,  digest.  ^  13. 

(1)  In  New-York  all  trials  of  issues  of  fact  Supreme  Court,  unless,  in  cases  of  great  diffi- 

joined  in  anv  court  proceeding  according  to  culty,  or   requiring   great    examination,  the 

the  common  law,  must  be  by  jury  or  referees :  court. order  a  trial  at  bar.    (2  R,  8.  400,  ^  1. 

so  also  must  they  be  if  the  issues  were  joined  4.)     Special  juries  may  be  allowed  by  the 

in  another  court  and  sent  to  the  Supreme  court  if  conducive  to  a  fair  and  impartial  trial. 

Court  to  be  tried.    The  trial  takes  place  before  or  if  the  importance  or  intricacy  of  the  cause 

the  Circuit  Court  when  the  cause  is  in  the  requires  it.    (Id.  418,  §  46.) 
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(pare  a  little  wherein  this  uncertainty,  so  frequently  complained  of,  con- 
sists ;  and  to  what  causes  it  owes  its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number  of  our 
municipal  constitutions,  and  the  multitude  of  our  judicial  decisions  (a) ; 
which  occasion,  it  is  alleged,  abundance  of  rules  that  militate  and  thwart 
with  each  other,  as  the  sehtiments  or  caprice  of  successive  legislatures 
and  judges  have  happened  to  vary.  The  fact,  of  multiplicity  is  allowed ; 
and  that  thereby  the  researches  of  the  student  are  rendered  more  difficult 
and  laborious ;  but  that,  with  proper  industry,  the  result  of  those  inquiries 
will  be  doubt  and  indecision,  is  a  consequence  that  cannot  be  admitted. 
People  are  apt  to  be  angry  at  the  want  of  simplicity  in  our  laws :  they 
mistake  variety  for  confusion,  and  complicated  cases  for  contra- 
dictory.  *They  bring  us  the  examples  of  arbitrary  governments,  [*^326] 
of  Denmark,  Muscovy,  and  Prussia ;  of  wild  and  uncultivated 
nations,  the  savages  of  Africa  and  America  ;  or  of  narrow  domestic  re- 
publics, in  ancient  Greece  and  modem  Switzerland ;  and  unreasonably 
require  the  same  paucity  of  laws,  the  same  conciseness  of  practice,  in  a 
nation  of  freeman,  a  polite  and  commercial  people,  and  a  populous  extent 
of  territory. 

In  an  arbitraiy  despotic  government,  where  the  lands  are  at  the  disposal 
of  the  prince,  the  rules  of  succession,  or  the  mode  of  enjoyment,  must 
depend  upon  his  will  and  pleasure.  Hence  there  can  be  but  few  legal 
determinations  relating  to  the  property,  the  descent,  or  the  conveyance  of 
real  estates  ;  and  the  same  holds  in  a  stronger  degree  with  regard  to  goods 
and  chattels,  and  the  contracts  relating  thereto.  Under  a  tyrannical  sway 
trade  must  be  continually  in  jeopardy,  and  of  consequence  can  never  be 
extensive  :  this  therefore  puts  an  end  to  the  necessity  of  an  infinite  num- 
ber of  rules,  which  the  English  merchant  daily  recurs  to  for  adjusting 
commercial  differences.  Marriages  are  there  usually  contracted  with 
slaves ;  or  at  least  women  are  treated  as  such :  no  laws  can  be  there- 
fore expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set- 
tlements. Few  also  are  the  persons  who  can  claim  the  privileges  of  any 
laws ;  the  bulk  of  those  nations,  vus,  the  conunonalty,  boors,  or  peasants, 
being  merely  villeins  and  bondmen.  Those  are  therefore  left  to  the  private 
coercion  of  their  lords,  are  esteemed  (in  the  contemplation  of  these  boasted 
legislators)  incapable  of  either  right  or  injury,  and  of  consequence  are 
entitled  to  no  redress.  We  may  see,  in  these  arbitrary  states,  how  large 
a  field  of  legal  contests  is  already  rooted  up  and  destroyed. 

Again  ;  were  we  a  poor  and  naked  people,  as  the  savages  of  America 
are,  strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience 
as  of  luxury,  We  might  perhaps  be  content,  as  some  of  them  are  said  to 
be,  to  refer  all  disputes  to  the  next  man  we  meet  upon  the  road, 
and  so  put  a  short  end  *to  every  controversy.  For  in  a  state  of  [*327] 
nature  fiiere  is  no  room  for  municipal  laws  ;  and  the  nearer  any 
nation  approaches  to  that  state,  the  fewer  they  will  have  occasion  for. 
When  the  people  of  Rome  were  little  better  than  sturdy  shepherds  or  herds- 
men, all  their  laws  were  contained  in  ten  or  twelve  tables  ;  but  ai  luxury, 
politeness,  and  dominion  increased,  the  civil  law  increased  in  the  same  pro- 
portion ;  and  swelled  to  that  amazing  bulk  which  it  now  occupies,  though 
successively  pruned  and  retrenched  by  thp  emperors  Theodosius  and  Jus- 
tinian. 

(«)  See  the  peface  to  sir  John  Dairies**  reports :  wherdn  many  of  the  iToUowing  topics  ars  dis* 
cossed  more  at  largo. 
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la  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow 
territories,  much  fewer  laws  will  suffice  than  in  large  ones,  because  there 
are  fewer  objects  upon  which  the  laws  can  operate.  The  regulations  of 
a  private  family  are  short  and  well  known  ;  those  of  a  prince's  household 
are  necessarily  more  various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the 
extent  of  the  country  which  they  govern ;  the  commerce  and  refinement 
of  its  inhabitants ;  but,  above  all,  the  liberty  and  property  of  the  subject. 
These  will  naturally  produce  an  infinite  fund  of  disputes,  which  must  be 
terminated  in  a  judicial  way  ;  and  it  is  essential  to  a  free  people,  that  these 
determinations  be  published  and  adhered  to ;  that  their  property  may  be 
as  certain  and  fixed  as  the  very  constitution  of  thenr  state.  For  though 
in  many  other  countries  every  thing  is  left  in  the  breast  of  the  judge  to 
determine,  yet  with  us  he  is  only  to  declare  and  pronounce,  not  to  make  or 
neuMnodel,  the  law.  Hence  a  multitude  of  decisions,  or  cases  adjudged, 
will  arise ;  for  seldom  will  it  happen  that  any  one  rule  will  exactly  suit 
with  many  cases.  And  in  proportion  as  the  decisions  of  courts  of  judica- 
ture are  multiplied,  the  law  will  be  loaded  with  decrees,  that  may  some- 
times (though  rarely)  interfere  with  each  other  :  either  because  succeed- 
ing judges  may  not  be  apprized  of  the  prior  adjudication ;  or  because  they 
may  think  differently  from  their  predecessors ;  or  because  the 
[*^328]  same  arguments  did  not  occur  formerly  as  at  ^present ;  or,  in  fine, 
because  of  the  natural  imbecili^  and  imperfection  that  attends  all 
human  proceedings.  But  wherever  this  happens  to  be  the  case  in  any 
material  point,  the  legislature  is  ready,  and  from  time  to  time,  both  may, 
and  frequently  does,  intervene  to  remove  the  doubt ;  and,  upon  due  deh- 
beration  had,  determines  by  a  declaratory  statute  how  the  law  shall  be 
held  for  the  future. 

Whatever  instances  therefore  of  contradiction  or  uncertainty  may  have 
been  gleaned  from  our  records,  or  reports,  must  be  imputed  to  the  defects 
of  human  laws  in  general,  and  are  not  owing  to  any  particular  ill  con- 
struction of  the  English  system.  Indeed  the  reverse  is  most  strictly  true. 
The  English  law  is  less  embarrassed  with  inconsistent  resolutions  and 
doubtful  questions,  than  any  other  known  system  of  the  same  extent  and 
the  same  duration.  I  may  instance  in  the  civil  law :  the  text  whereof, 
as  collected  by  Justinian  and  his  agents,  is  extremely  voluminous  and  dif- 
fuse ;  but  the  idle  comments,  obscure  glosses,  and  jarring  interpretations 
grafted  thereupon,  by  the  learned  jurists,  are  literally  without  number. 
And  these  glosses,  which  are  mere  private  opinions  of  scholastic  doctors 
(and  not  like  our  books  of  reports,  judicial  determinations  of  the  court), 
are  all  of  authority  sufficient  to  be  vouched  and  relied  on :  which  must 
needs  breed  great  distraction  and  confusion  in  their  tribunals.  The  same 
may  be  said  of  the  canon  law ;  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England ;  and  though  the  more 
ancient  any  system  of  law  is,  the  more  it  is  liable  to  be  perplexed  with  the 
multitude  of  judicial  decrees.  When  therefore  a  body  of  laws,  of  so  high 
antiquity  as  the  English,  is  in  general  so  clear  and  perspicuous,  it  argues 
deep  wisdom  and  foresight  in  such  as  laid  the  foundations,  and  great  care 
and  circumspection  in  such  as  have  built  the  superstructure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  which  we  daily 

see  and  experience,  an  argument  against  the  clearness  and  cer- 

[*329]    tainty  of  the  law  itself  ?     By  no  means  :  for  *among  the  van- 
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ous  disputes  and,  controversies  which  are  daily  to  be  met  with  in  the 
course  of  legal  proceedings,  it  is  obvious  to  observe  how  very  few  arise 
from  obscurity  in  the  rules  or  maxims  of  law.  An  action  shall  seldom  be 
heard  of,  to  determine  a  question  of  inheritance,  unless  the  fact  of  the  de- 
scent be  controverted.  But  the  dubious  points  which  are  usually  agitated 
in  our  courts,  arise  chiefly  fr<mi  the  difficulty  there  is  of  ascertaining  the 
intentions  of  individuals,  in  their  solemn  dispositions  of  property ;  in  their 
contracts,  conveyances,  and  testaments.  It  is  an  object  indeed  of  the  nu 
most  importance  in  this  free  and  commercial  country,  to  lay  as  iew  re- 
straints as  possible  upon  the  transfer  of  possessions  from  hand  to  hand,  or 
their  various  designations  marked  out  by  the  prudence,  convenience,  ne- 
cessities, or  even  by  the  caprice,  of  their  owners :  yet  to  investigate  the 
intention  .of  the  owner  is  frequently  matter  of  di&culty,  among  heaps  of 
entangled  conveyaaces  or  wills  of  d  various  obscurity.  The  law  rarely 
hesitates  in  declarmg  its  own  meaning;  but  the  judges  are  frequently 
puzzled  to  find  out  the  meaning  of  others.  Thus  the  powers,  the  interest, 
the  privileges  j  and  properties  of  a  tenant  for  life,  and  a  tenant  in  tail,  are 
clearly  distinguished  and  precisely  settled  by  law  :  but,  what  words  in  a 
will  shall  constitute  this  or  that  estate,  has  occasionally  been  disputed  for 
more  than  two  centuries  past,  and  will  continue  to  be  disputed  as  long  as 
the  carelessness,  the  i'gnorance,  or  singularity  of  testators  shall  continue 
to  cloath  their  intentions  in  dark  or  new-fangled  expressions. 

But,  notwithstanding  so  vast  an  accession  of  legal  controversies,  arising 
from  so  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  these 
will  bear  no  comparison  in  point  of  number  to  those  which  are  founded 
upon  the  dishonesty,  and  disingenuity  of  the  parties :  by  either  their  sug- 
guesting  complaints  that  are  false  in  fact,  and  thereupon  bringing  ground- 
less actions  ;  or  by  their  den3ring  such  facts  as  are  true,  in  setting  up  un- 
warrantable defences.  Ex  facto  oritur  jus :  if  therefore  the  fact  be  per- 
verted or  misrepresented,  the  law  which  arises  from  thence  will 
unavoidably  be  unjust  or  partial.  *^And,  in  order  to  prevent  this,  [*330] 
it  is  necessary  to  set  right  the  fact,  and  establish  the  truth  con- 
tended for,  by  appealing  to  some  mode  of  probation  or  trial,  which  the  law 
of  the  country  has  ordained  for  a  criterion  of  truth  and  falsehood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the 
great  object  of  judicial  decisions.  And  experience  will  abundantly  shew, 
that  aboFe  a  hundred  of  our  law-suits  arise  from  disputed  facts,  for  one 
where  the  law  is  doubted  of.  About  twenty  days  in  the  year  are  suflicient 
in  Westminster-hall,  to  settle  (upon  solemn  argument)  every  demurrer,  or 
other  special  point  of  law  that  arises  throughout  the  nation :  but  two 
months  are  annually  spent  in  deciding  the  truth  of  facts,  before  six  dis- 
tinct tribunals,  in  the  several  circuits  of  England  :  exclusive  of  Middlesex 
and  London,  which  afford  a  supply  of  causes  much  more  than  equivalent 
to  any  two  of  the  largest  circuits. 

Trial  then  is  the  examination  of  the  matter  of  fact  in  issue  :  of  which 
there  are  many  diflferent  species,  according  to  the  difference  of  the  subject, 
or  thing  to  be  tried :  of  all  which  we  will  take  a  cursory  view  in  this  and 
the  subsequent  chapter.  For  the  law  of  England  so  industriously  en- 
deavours to  investigate  truth  at  any  rate,  that  it  will  not  confine  itself  to 
one,  or  to  a  few,  manners  of  trial ;  but  varies  its  examination  of  facts  ac- 
cording to  the  nature  of  the  facts  themselves  :  this  being  the  one  invaria- 
ble principle  pursued,  that  as  well  the  best  method  of  trial,  as  the  best 
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evidence  upon  that  trial  which  the  nature  of  the  case  afibids,  and  no 
other,  shall  be  admitted  in  the  English  courts  of  justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record ;  by  inspection^ 
or  examination ;  by  certificate  ;  by  witnesses  ;  by  wager  of  battle ;  by  wager 
of  law  (2) ;  and  hy  jury, 

I.  First  then  of  the  trial  by  record.  This  is  only  used  in  one 
[*331]  particular  instance  :  and  that  is  where  a  matter  of  record  *is 
pleaded  in  any  action,  as  a  fine,  a  judgment,  or  the  like  ;  and  the 
opposite  party  pleads,  '*  nul  tiel  record,"  that  there  is  no  such  matter  of  re- 
cord existing  :  upon  this,  issue  is  tendered  and  joined  in  the  following  form, 
'*  and  this  he  prays  may  be  inquired  of  by  the  record,  and  the  other  doth 
the  like ;"  and  hereupon  the  par^  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him  po  "  bring 
forth  the  record  by  him  in  pleading  alleged,  or  else  ho  9)^11  be  condemned ;" 
and,  on  his  failure,  his  antagonist  shsdl  have  judgment  to  recover.  The 
trial  therefore  of  this  issue  is  merely  by  the  record ;  for,  as  sir  Edward 
Coke  (b)  observes,  a  record  or  enrolment  is  a  monument  of  so  high  a  na- 
ture, and  importeth  in  itself  such  absolute  verity,  that  if  it  be  pleaded  that 
there  is  no  such  record,  it  shall  not  receive  any  trial  by  witness,  jury,  oi 
otherwise,  but  only  by  itself.  Thus  titles  of  nobility,  as  whether  earl  oi 
no  earl,  baron  or  no  baron,  shall  be  tried  by  the  king's  writ  or  patent  only, 
which  is  matter  of  record  (c).  Also  in  case  of  an  alien,  whether  alien 
friend  or  enemy,  shall  be  tried  by  the  league  or  treaty  between  his  sove- 
reign and  ours  ;  for  every  league  or  treaty  is  of  record  (d).  And  also, 
whether  a  manor  be  to  be  held  in  ancient  demesne  or  not,  shall  be  tried  by 
the  record  of  domesday  in  the  king's  exchequer. 

II.  Trial  by  inspection,  or  examination,  is  when  for  the  greater  expedition 
of  a  cause,  in  some  point  or  issue  being  either  the  principal  question  or 
arising  collaterally  out  of  if,  but  being  evidently  the  object  of  senses,  the 
judges  of  the  court,  upon  the  testimony  of  their  own  sense,  shall  decide 
the  point  in  dispute.  For,  where  the  affirmative  or  negative  of  a  question 
is  matter  of  such  obvious  determination,  it  is  not  thought  necessary  to 
summon  a  jury  to  decide  it ;  who  are  properly  called  in  to  inform  the  con- 
science of  the  court  in  respect  of  dubious  facts  :  and  therefore  when  the 
fact,  from  its  nature,  must  be  evident  to  the  court  either  from  ocular  de- 
monstration or  other  irrefragable  proof,  there  the  law  departs 
[*332]  *^from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies  on  the 
judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  fine 
for  non-age  of  the  cognizor,  or  to  set  aside  a  statute  or  recognizance  en- 
tered into  by  an  infant ;  here,  and  in  other  cases  of  the  like  sort,  a  *writ 
shall  issue  to  the  sherifif  {e) ;  commanding  him  that  he  constrain  the  said 
party  to  appear,  that  it  may  be  ascertained  by  the  view  of  his  body  by  the 
king's  justices,  whether  he  be  of  full  age  or  nor  ;  "  ut  per  aspectum  corporis 
sui  constare  poterit  justidariis  nostris,  sipraedictus  A  sitpUnae  aetatis  necne 
(/)."  If  however  the  court  has,  upon  inspection,  any  doubt  of  the  age 
of  the  party  (as  may  frequently  be  the  case),  it  may  proceed  to  take  proofs 
of  the  fact ;  and,  particularly,  may  examine  the  infant  himself  upon  an 

(^)  1  Inst.  1 17.  S60.                                                   (/ )  This  qaestion  of  non-age  wat  fonnerljr,  ac- 
(e)  6  Rep.  58.                                                       cording  to  Glanvil,  (1. 13,  c.  15.)  tried  bf  a  jury  of 
(it)  9  Rep.  ii,                                                      eight  men,  though  now  it  is  tried  by  inspection. 
{€)  Ibid, 

(?)  Wager  of  battle  and  of  law  aie  aboliahed  in  New-Yoik.    (2  R.  S.  406,  i  i.) 
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oath  of  v<nre  dire,  veritatem  dieere,  that  is,  to  make  true  answer  to  such 
questions  as  the  court  shall  demand  of  him  :  or  the  conn  may  examine 
his  mother,  his  godfather,  or  the  like  ( g). 

In  like  manner  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 
plaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the 
defendant  denies :  in  this  case  the  judges  shall  determine  by  inspection 
and  examination,  whether  he  be  the  plaintiff  or  not  (A).  Also  if  a  man 
be  found  by  a  jury  an  idiot  a  nativitate,  he  may  come  in  person  into  the 
chancery  before  the  chancellor,  or  be  brought  there  by  his  friends,  to  be 
inspected  and  examined,  whether  idiot  or  not :  and  if,  upon  such  view  and 
inquiry,  it  appears  he  is  not  so,  the  verdict  of  the  jury,  and  all  the  pro- 
ceedings thereon,  are  utterly  void  and  instantly  of  no  affect  (t). 

Another  instance  in  which  the  trial  by  inspection  may  be  used,  is  when 
upon  an  appeal  of  maihem,  the  issue  joined  is  whether  it  be  maihem  or 
no  maihem,  this  shall  be  decided  by  the  court  upon  inspection ; 
for  which  purpose  they  may  *call  in  the  assistance  of  surgeons  (j).  [*333] 
And,  by  analogy  to  this,  in  an  action  of  trespass  for  maihem,  the 
comt  (upon  view  of  such  maihem  as  the  plaintiff  has  laid  in  his  declara- 
tion, or  which  is  certified  by  the  judges  who  tried  the  cause  to  be  the 
same  as  was  given  in  evidence  to  the  jury)  may  increase  the  damages  at 
their  own  discretion  (k)  ;  as  may  also  be  the  case  upon  view  of  an  atro- 
cious battery  (/).  But  then  the  battery  must  likewise  be  alleged  so  cer- 
tainly in  the  declaration,  that  it  may  appear  to  be  the  same  with  the  bat- 
tery inspected. 

Also,  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it 
hath  been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus, 
upon  a  writ  of  error  from  an  inferior  court,  that  of  Lynn,  the  error  assign- 
ed was  that  the  judgment  was  given  on  a  Sunday,  it  appearing  to  be  on 
26  February,  26  £]iz.  and  upon  inspection  of  the  almanacs  of  tbat  year, 
it  was  found  that  the  26th'  of  February  in  that  year  actually  fell  upon  a 
Sunday  :  this  was  hdd  to  be  a  sufficient  trial,  and  that  a  trial  by  a  jury 
was  not  necessary,  although  it  was  an  error  in  fact ;  and  so  the  judgment 
was  reversed  (m).  But,  in  all  these  cases,  the  judges,  if  they  conceive  a 
doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  allowed  in  such  cases,  where  the  evidence 
of  the  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute. 
For,  when  the  fact  in  question  lies  out  of  the  cognizance  of  the  court,  the 
judges  must  rely  on  the  solemn  averment  or  information  of  persons  in  such 
a  station,  as  affords  them  the  most  clear  and  competent  knowledge  of  the 
truth.  As  therefore  such  evidence  (if  given  to  a  jury)  must  have  been 
conclusive,  the  law,  to  save  trouble  and  circuity,  permits  the  fact  to  be  de- 
termined upon  such  certificate  merely.  Thus,  1.  If  the  issue  be  whether 
A  was  absent  with  the  king  in  his  army  out  of  the  realm  in  time  of  war, 
this  shall  be  tried  (n)  by  the  certificate  of  the  mareschal  of 
^he  king's  host  in  writing  under  his  seal,  which  shall  be  sent  to  [*334] 
the  justices.  2.  If,  in  order  to  avoid  an  outlawry ,^r  the  like,  it 
was  alleged  that  the  defendant  was  in  prison,  ultra  mare,  at  Bourdeaux,  or 
in  the  service  of  the  mayor  of  Bourdeaux,  this  should  have  been  tried  by 

(g)  SRolL  Abr.A73.  (k)  1  Sid.  108. 

(A)  0  Rep.  80.  (0  Hardr.  406. 

(t)  Jlnd,  31.  (m)  Cro.  Eliz.  897. 

U)  8  Roll.  Abr.  578.  {n}  Litt.  k  103. 

y         TT  (68)  See  Hov.  n.  (66)  at  the  eud  of  ihe  Vol.  B  lU. 
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the  certificate  of  the  mayor ;  and  the  like  of  the  captain  of  Calais  (o). 
But  when  this  was  law  (  p),  those  towns  were  under  the  dominion  of  the 
crown  of  England.  And  therefore,  by  a  parity  of  reason,  it  should  now 
hold  that  in  similar  cases,  arising  at  Jamaica  or  Minorca,  the  trial  should 
be  by  certificate  from  the  governor  of  those  islands.  We  also  find  {q)  that 
the  certificate  of  the  queen's  messenger,  sent  to  summon  home  a  peeress  of 
the  realm,  was  formerly  held  a  sufficient  trial  of  the  contempt  in  refusing  to 
obey  such  summons.  3.  For  matters  within  the  realm,  the  customs  of  the 
city  of  London  shall  be  tried  by  the  certificate  of  the  mayor  and  aldermen, 
certified  by  the  mouth  of  their  recorder  (r) ;  upon  a  surmise  from  the  party 
alleging  it,  that  the  custom  ought  to  be  thus  tried  :  else  it  must  be  tried 
by  the  country  {s).  As,  the  custom  of  distributing  the  effects  of  freemen 
deceased  ;  of  enrolling  apprentices  ;  or  that  he  who  is  free  of  one  trade 
may  use  another ;  if  any  of  these  or  other  similar  points  come  in  issue. 
But  this  rule  admits  of  an  exception,  where  the  corporation  of  Liondon  is 
party,  or  interested,  in  the  suit ;  as  in  an  action  brought  for  a  penalty  in- 
flicted by  the  custom  ;  for  there  the  reason  of  the  law  will  not  endure  so 
partial  a  trial ;  but  this  custom  shall  be  determined  by  a  jury,  and  not  by 
the  mayor  and  aldermen,  certifying  by  the  mouth  of  their  recorder  (/).  4. 
In  some  cases  the  sheriff  of  London's  certificate  shall  be  the  final  trial : 
as  if  the  issue  be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo- 
reigner (u),  in  case  of  privilege  pleaded  to  be  sued  only  in  the  city  courts. 
Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  privilege  of  the 

university,  when  the  chancellor  claims  cognizance  of  the  cause, 
[*335]   because  one  of  the  parties  is  a  ^privileged  person.     In  this  case, 

the  charters  confirmed  by  act  of  parliament,  direct  the  trial  of 
the  question,  whether  a  privileged  person  or  no,  to  be  determined  by  the 
certificate  and  notification  of  the  chancellor  under  seal ;  to  which  it  hath 
also  been  usual  to  add  an  affidavit  of  the  fact :  but  if  the  parties  be  at 
issue  between  themselves,  wnether  A  is  a  member  of  the  university  or  no, 
on  a  plea  of  privilege,  the  trial  shall  be  then  by  jury,  and  not  by  the  chan* 
cellor's  certificate  (v) :  because  the  charters  direct  only  that  the  privilege 
be  allowed  on  the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himself  pleads  his  privilege  : 
so  that  this  must  be  leil  to  the  ordinary  course  of  determination.  5.  In 
matters  of  ecclesiastical  jurisdiction,  as  marriage,  and  of  course  general 
bastardy ;  and  also  excommunication  and  orders,  these,  and  other  like  mat- 
ters, shaU  be  tried  by  the  bishop's  certificate  (w).  As  if  it  be  pleaded  in 
abatement,  that  the  plaintiff  is  excommunicated,  and  issue  is  joined  there- 
on ;  or  if  a  man  claims  an  estate  by  descent,  and  the  tenant  alleges  the 
demandant  to  be  a  bastard  ;  or  if  on  a  writ  of  dower,  the  heir  pleads  no 
marriage ;  or  if  the  issue  in  a  quare  impedit  be,  whether  or  no  the  church 
be  full  by  institution  ;  aU  these  being  matters  of  mere  ecclesiastical  cog- 
nizance, shall  be  tried  by  certificate  from  the  ordinary.  But  in  an  action 
on  the  case  for  calling  a  man  bastard,  the  defendant  having  pleaded  in 
justification  that  the  plaintiff  was  really  so,  this  was  directed  to  be  tried  by 
a  jury  (x) :  because,  whether  the  plaintiff  be  found  either  a  general  or 
special  bastard,  the  justification  will  be  good ;  and  no  question  of  special 


(o)  0  Rep.  31. 

(p)  2  Roll.  Abr.  583. 

(g)  Dyer,  176, 177. 

(r)  Co.  Litt.  74.    4  Burr.  94& 

(«)  Bro.  Abr.  tit.  trial,  pL  06. 


(0  Hob.  85. 

(H)  Co.  Litt.  74. 

(«f)  2  Roll.  Abr.  588. 

(w)  Co.  Litt.  74.    2  Lev.  SSa 

(7)  Hob.  170. 
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bastardy  shall  be  tried  by  the  bishop's  certificate,  but  by  a  jury  (y).  For 
a  special  bastardy  is  one  bom  before  marriage,  of  parents  who  afterwards 
intermarry :  which  is  bastardy  by  our  law,  though  not  by  the  ecclesiasti- 
cal. It  would  therefore  be  improper  to  refer  the  trial  of  that  question  to 
the  bishop ;  who,  whether  the  child  be  bom  before  or  after  mar- 
riage, will  be  *sure  to  return  or  certify  him  legitimate  {z).  Ability  [*336] 
of  a  clerk  presented  (a),  admission ,  institution  and  deprivation  of 
a  clerk,  shall  also  be  tried  by  certificate  from  the  ordinary  or  metropolitan, 
because  of  these  he  is  the  most  competent  judge  {b) :  but  induction  shall 
be  tried  by  a  jury,  because  it  is  a  matter  of  public  notoriety  (c),  and  is 
likewise  the  corporal  investiture  of  the  temporal  profits.  Resignation  of  a 
benefice  may  be  tried  in  either  way  (d) ;  but  it  seems  most  properly  to  fall 
within  the  bishop's  cognizance.  6.  The  trial  of  all  customs  and  practice 
of  the  courts  shall  be  by  certificate  from  the  proper  ofiicers  of  those  courts 
respectively ;  and,  what  return  was  made  on  a  writ  by  the  sherifif  or 
under-sheriff,  shall  be  only  tried  by  his  own  certificate  (e).  And  thus 
much  for  those  several  issues,  or  matters  of  fact,  which  are  proper  to  be 
tried  by  certificate  (3).  *-\j^ 

IV.  A  fourth  species  of  trial  is  that  by  witnesses ,  per  testes,  without  the 
intervention  of  a  jury  (4).  This  is  the  only  method  of  trial  known  to  the 
civil  law ;  in  which  the  judge  is  left  to  form  in  his  own  breast  his  sentence 
upon  the  credit  of  the  witnesses  examined :  but  it  is  very  rarely  used  in 
our  law,  which  prefers  the  trial  by  jury  before  it  in  almost  every  instance. 
Save  only  that  when  a  widow  brings  a  writ  of  dower,  and  the  tenant 
pleads  that  the  husband  is  not  dead  ;  this  being  looked  upon  as  a  dilatory 
plea,  is  in  favour  of  the  widow,  and  for  greater  expedition  allowed  to  be 
tried  by  witnesses  examined  before  the  judges :  and  so,  saith  Finch  (/), 
shall  no  other  case  in  our  law.  But  sir  Edward  Coke  {£)  mentions  some 
others  :  as  to  try  whether  the  tenant  in  a  real  actioti^'^was  duly  summoned, 
or  the  validity  of  a  chaHenge  to  a  juror :  so  that  Finch's  observations 
must  be  confined  to  the  trial  of  direct  and  not  collateral  issues.  And  in 
every  case  sir  Edward  Coke  lays  it  down,  that  the  affirmative  must  be 
proved  by  two  witnesses  at  the  least  (5),  (6). 

*V.  The  next  species  of  trial  is  of  great  antiquity,  but  much  dis-  [*337] 
used  ;  though  still  in  force  if  the  parties  choose  to  abide  by  it  (7) ; 
I  mean  the  trial  by  toager  of  battle.  This  seems  to  have  owed  its  original, 
to  the  military  spirit  of  our  ancestors,  joined  to  a  superstitious  frame  of 
mind :  it  being  in  the  nature  of  an  appeal  to  Providence,  under  an  appre- 
hension and  hope  (however  presumptuous  and  unwarrantable)  that  hea- 

(y)  Df  er,  70.  (c)  Dyer,  S28. 

(z)  See  Introd.  to  the  great  charter,  edit.  Oxon.  (<0  S  Roll.  Abr.  583. 

«r*  miM  1S33.  (c)  9  Rep.  31 

(a)  See  book  I.  ch.  11.  (/)  L.  4S3. 

(6)  9  Inst.  63S.    Show.  Pari.  c.  88.    3  Roll.  Abr.  (i)  Inst.  0. 
tt3,4c. 


(3)  None  of  the  matters  here  stated  to  be  equity  it  is  sometimes  otherwise,  and  two  wit- 
provable  bv  certificate,  would,  it  is  probable,  nesses  are  required,  Tide  post,  ch.  27.  and 
be  allowed  to  be  prored  in  that  way  in  New-  note. 

YoriL.  (6)  See  note  1,  p.  325,  ante. 

(4)  By  numerous  local  acts  for  the  recovery  (7)  In  1817,  1818,  an  act  was  passed  to 
of  small  debts,  the  claim  of  a  creditor  may  be  abolish  appeals  of  murder,  treason,  felony,  or 
sustained  by  his  own  oath  without  the  inter-  other  offences,  and  wager  of  battle,  or  joining 
vention  of  a  jury.  issue  and  trial  by  battle  in  writs  of  right    59 

(5)  In  courts  of  law,  in  general,  it  suffices  Geo.  III.  c.  46. 

to  prove  a  fact  by  one  witness.    In  courts  of  See  note  2,  p.  330,  ante,  as  to  New-York 

(07)  Bee  Hot.  n.  (97)  at  the  and  of  the  Vol.  B.  III. 
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ven  would  give  the  victory  to  him  who  had  the  right.  The  decision  of 
suits  by  this  appeal  to  the  God  of  battles,  is  by  some  said  to  have  been 
invented  by  the  Burgundi,  one  of  the  northern  or  German  clans  that  plant- 
ed themselves  in  Gaul.  And  it  is  true,  that  the  first  written  injunction  of 
judiciary  combats  that  we  meet  with,  is  in  the  laws  of  Gundebald,  a.  o. 
501,  which  are  preserved  in  the  Burgundian  code.  Yet  it  does  not  seem 
to  have  been  merely  a  local  custom  of  this  or  that  particular  tribe,  but  to 
have  been  the  common  usage  of  all  those  warlike  people  from  the  earliest 
times  (A).  And  it  may  also  seem  from  a  passage  in  Yelleius  Patercu- 
lus  (t),  that  the  Grermans,  when  first  they  became  known  to  the  Romans, 
were  wont  to  decide  all  contests  of  right  by  the  sword :  for  when  Quinti- 
lias  Varus  endeavoured  to  introduce  among  them  the  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a  "  novitas  tn^ 
cognitae  disdplitiae,  ut  solita  armis  decemijure  terminarentur.^  And  among 
the  ancient  Goths  in  Sweden  we  find  the  practice  of  judiciary  duels 
established  upon  much  the  same  footing  as  they  formerly  were  in  our  own 
country  {j). 

This  trial  was  introduced  into  England  among  other  Norman  customs 
by  William  the  Conqueror ;  but  was  only  used  in  three  cases,  one  mili- 
tary, one  criminal,  and  the  third  civil.  The  first  in  the  court*martial,  or 
court  of  chivalry  and  honour  (A) ;  the  second  in  appeals  of  felony  (/),^f 

which  we  shall  speak  in  the  next  book ;  and  the  third  upon  issue 
[*338]   joined  in  a  *writ  of  right,^^he  last  and  most  solemn  decision  of  real 

property.  For  in  writs  of  right  the  jus  proprietatiSy  which  is  fre- 
quently a  matter  of  difficulty,  is  in  question  ;  but  other  real  actions  being 
merely  questions  of  the  jus  possessionis^  which  are  usually  more  plain  and 
obvious,  our  ancestors  did  not  in  them  appeal  to  the  decision  of  Provi- 
dence. Another  pretext  for  allowing  it,  upon  these  final  writs  of  right, 
was  also  for  the  sake  of  such  claimants  as  might  have  the  true  right,  but 
yet  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be  unable  to 
prove  it  to  a  jury.  But  the  most  curious  reason  of  all  is  given  in  the 
mirror  (m),  that  it  is  allowable  upon  warrant  of  the  combat  between  David 
for  the  people  of  Israel  of  the  one  party,  and  Goliah  for  the  Philistines  of 
the  other  party :  a  reason  which  pope  Nicholas  I.  very  seriously  decides 
to  be  inconclusive  (n).  Of  battle  therefore  on  a  writ  of  right  (o),  we  are 
now  to  speak ;  and  although  the  writ  of  right  itself,  and  of  course  this 
trial  thereof,  be  at  present  much  disused ;  yet,  as  it  is  law  at  this  day  (8), 
it  may  be  matter  of  curiosity,  at  least,  to  inquire  into  the  forms  of  this  pro- 
ceeding, as  we  may  gather  them  from  ancient  authors  (p). 

The  last  trial  by  battle  that  was  waged  in  the  court  of  common  pleas  at 
Westminster  (though  there  was  afterwards  {q)  one  in  the  court  of  chivalry 
in  1631  ;  and  another  in  the  county  pahitine  of  Durham  (r)  in  1638)  was 
in  the  thirteenth  year  of  queen  Elizabeth,  a.  d.  1571,  as  reported  by  sir 
James  Dyer  {s) ;  and  was  held  in  Tothill-fields,  Westminster,  "  non  sine 
magna  juris  consultorum  perturbatione,*  saith  sir  Henry  Spelman  (/),  who 

ih)  field,  of  duels,  c.  6.  Nar.  tU.  Droit.  puUntyfol.  231.  {tdU.  1534.)  Year- 

(«)  1. 8,  c.  118.  book.  SO  Edw.lU.  12.   Finch,  L.  421.   Dyer,  301. 

Q)  Stiernb.  iejw  Suwn,  /.  1,  c  7.  2  Inst.  247. 

(k)  Co.  Litt.  281.  {a)  Rushw.coll.  vol.  2,  part  2,  fol.  112.  19  JLrta 

(2)  2  Hawk.  P.  C.  4fl.  822. 

(m)  6. 3, 4  23.  (r)  Cro.  Car.  512. 

(a)  DtcTtt.  part,  2,  etau.  2,  fa.  5,  e.  22.  («)  Drer,  801. 

(0)  Appendix,  No.  I.  ^  5.  (()  GioMi.  102. 

(p)  Oianvil.  U  2,  c.  8.   Vet.  not.  brtv,  foL  9.  JVov. 

(8)  Mot  ao  now,  see  note  7,  ante,  337. 
(68)  See  Hot.  n.  (88)  at  tbe  end  of  tbe  Vol.  B.  III.  (OB)  IbUL  (00)  B.  m. 
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WBS  himself  a  witness  of  the  ceremony.    The  form,  as  appears  from  the 
authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  pleads  the  general  issue, 
viz.  that  he  hath  more  right  to  hold,  than  the  ^demandant  hath  to  [*339] 
recover ;  and  offers  to  prove  it  by  the  body  of  his  champion, 
which  tender  is  accepted  by  the  demandant ;  the  tenant  in  the  first  place 
must  produce  his  champion,  who,  by  throwing  down  his  glove  as  a  gage 
or  pledge,  thus  wages  or  stipulates  battle  with  the  champion  of  the  de- 
mandant ;  who,  by  taking  up  the  gage  or  glove,  stipulates  on  his  part  to 
accept  the  challenge.  The  reason  why  it  is  waged  by  champions,  and  not 
by  the  parties  themselves,  in  civil  actions,  is  because,  if  any  party  to  the 
soit  dies,  the  suit  must  abate  and  be  at  an  end  for  the  present ;  and  there- 
fore no  judgment  could  be  given  by  the  lands  in  question,  if  either  of  the 
parties  were  slain  in  battle  (u) :  and  also  that  no  person  might  claim  an 
exemption  from  this  trial,  as  was  allowed  in  criminal  cases,  where  the  bat- 
tle was  waged  in  person. 

A  piece  of  ground  is  then  in  due  time  set  out,  of  sixty  feet  square,  en- 
closed with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court 
of  common  pleas,  who  attend  there  in  their  scarlet  robes  ;  and  also  a  bar 
is  jtfepared  for  the  learned  Serjeants  at  law.  When  the  court  sits,  which 
ought  to  be  by  sunrising,  proclamation  is  made  for  the  parties,  and  their 
champions  ;  who  are  introduced  by  two  knights,  and  are  dressed  in  a  coat 
of  armour,  with  red  sandals,  bare-legged  from  the  knee  downwards,  bare- 
headed, and  with  bare  arms  to  the  elbows.  The  weapons  allowed  them 
are  only  batons,  or  staves  of  an  ell  long,  and  a  four-cornered  leather  target ; 
so  that  death  very  seldom  ensued  this  civil  combat.  In  the  court  military 
indeed  they  fought  with  sword  and  lance,  according  to  Spelman  and  Rush- 
worth  ;  as  likewise  in  France  only  villeins  fought  with  the  buckler  and 
baton,  gentlemen  armed  at  all  points.  And  upon  this  and  other  circum- 
stances, the  president  Montesquieu  (u)  hath  with  great  ingenuity  not  only 
deduced  the  impious  custom  of  private  duels  upon  imaginary  points  of  ho- 
nour, but  hath  also  traced  the  heroic  madness  of  knight-errantry,  from  the 
same  original  of  judicial  combats.     But  to  proceed. 

*When  the  champions,  thus  armed  with  batons,  arrive  within  [*340] 
the  lists  or  place  of  combat,  the  champion  of  the  tenant  then  takes 
his  adversary  by  the  hand,  and  makes  oath  that  the  tenements  in  dispute 
are  not  the  right  of  the  demandant ;  and  the  champion  of  the  demandant, 
then  taking  the  other  by  the  hand,  swears  in  the  same  manner  that  they 
are  :  so  that  each  champion  is,  or  ought  to  be,  thorouglily  persuaded  of 
the  truth  of  the  cause  he  fights  for.  Next  an  oath  against  sorcery  and 
enchantment  is  to  be  taken  by  both  the  champions,  in  this  or  a  similar 
form  ;  "  hear  this,  ye  justices,  that  I  have  this  day  neither  eat,  drank,  nor 
have  upon  me,  neither  bone,  stone,  ne  grass  ;  nor  any  enchantment,  sorce- 
ry, or  witchcraft,  whereby  the  law  of  God  may  be  abased,  or  the  law  of 
the  devil  exalted.     So  help  me  God  and  his  saints." 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the 
stars  appear  in  the  evening :  and,  if  the  champions  of  the  tenant  can  de> 
fend  himself  till  the  stars  appear,  the  tenant  shall  prevail  in  his  cause  ;  for 
it  is  sufficient  for  him  to  maintain  his  ground,  and  make  it  a  drawn  battle, 
he  being  already  in  possession  ;  but,  if  victory  declares  itself  for  either  par- 
ty, for  him  is  judgment  finally  given.     This  victory  may  arise,  from  the 

(■)  Co.  I^itt  294.    Divertite  dea  courU^  304.  (o)  Sp.  L.  b.  38,  c.  90.  72. 
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death  of  either  of  the  champions :  which  indeed  hath  rarely  happened ; 
the  whole  ceremony,  to  say  the  truth,  bearing  a  near  resemblance  to  cer- 
tain rural  athletic  (Aversions,  which  are  probably  derived  from  this  origi- 
nal. Or  victory  is  obtained,  if  either  champion  proves  recreant,  that  is, 
yields,  and  pronounces  the  horrible  word  of  craven ;  a  word  of  disgrace  and 
obloquy,  rather  than  of  any  determinate  meaning  (9).  But  a  horrible . 
word  it  indeed  is  to  the  vanquished  champion :  since  as  a  punishment  to 
him  for  forfeiting  the  land  of  his  principal  by  pronouncing  that  shameful 
word,  he  is  condemned,  as  a  recreant,  amittere  liberam  legem,  that  is,  to  be- 
come infamous,  and  not  be  accounted  liber  et  legalis  homo ;  being  supposed 
by  the  event  to  be  proved  forsworn,  and  therefore  never  to  be  put  upon  a 

jury  or  admitted  as  a  witness  in  any  cause. 
[*341]        *This  is  the  form  of  a  trial  by  battle  ;  a  trial  which  the  tenant, 

or  defendant  in  a  writ  of  right,  has  it  in  his  election  at  this  day  to 
demand  ;  and  which  was  the  only  decision  of  such  writ  of  right  after  the 
conquest,  till  Henry  the  Second  by  consent  of  parliament  introduced  the 
grand  assise  (t£'),''^a  peculiar  species  of  trial  by  jury,  in  concurrence  there- 
with ;  giving  the  tenant  his  choice  of  either  the  one  or  the  other.  Which 
example,  of  discountenancing  these  judicial  combats,  was  imitated  about 
a  century  afterwards  in  France,  by  an  edict  of  Louis  the  Pious,  a.  d.  1260, 
and  soon  after  by  the  rest  of  Europe.  The  Establishment  of  this  altema* 
tive,  Glanvil,  chief  justice  to  Henry  the  Second,  and  probably  his  adviser 
herein,  considers  as  a  most  noble  improvement,  as  in  fact  it  was,  of  the 
law  (x). 

VI.  A  sixth  species  of  trial  is  by  toager  of  law(lO),''^vadiatio  Ugis,  as  the 
foregoing  is  called  wager  of  battle,  vadiatio  duelli :  because,  as  in  the  former 
case,  the  defendant  gave  a  pledge,  gage,  or  vadium,  to  try  the  cause  by 
battle  ;  so  here  he  was  to  put  in  sureties  or  vadios,  that  at  such  a  day  he 
will  make  his  law,  that  is,  take  the  benefit  which  the  law  has  allowed 
him  (y).  For  our  ancestors  considered,  that  there  were  many  cases  where 
an  innocent  man,  of  good  credit,  might  be  overborne  by  a  multitude  of 
false  witnesses  ;  and  therefore  established  this  species  of  trial,  by  the  oath 

(w)  Appendix,  No.  I.  ^  0.  famiae   opprobrium  tSuu  wftsH   et   invereaaidi 

(x)  Eat  autem  magna  a$tisa  regale  ^tioddam  be-  verbif  quoain  ore  vi^twpiter  miuU,  amteattimm. 

iw/fetwn,  eUm/entia  prineipUy  de  ameiho  proeerum,  Ex  aequitate  item  maxi$iia  prodita  eet  legalu  uta 

popalie  indvUum;  qaovitae  Aomtmnn,  et  ttatue  tn-  ittstittitio.    Jus  emmj  quod  poet  wudttu  et  lon^ets 

tegritati   tam  eabibrUer  eonsulitMrf  ut,  retinendo  dilatumea  vix  evixcitur  per  oaicSKm,  per  hemejieuum 

fw>d  guie  poendet  w  libera  tetumento  «oit,  dueUi  iatiue  eonstitutionis  coamodius  et  acceUratiMs  expe- 

eojiMi  deelmare  poeeint  homuue  ambigwim.    Ac  per  ditur.    (I.  9,  e.  7.) 

koe  contingitf  iiuperatae  et  praematurae  wurtie  «2-  (y)  Co.  Litt.  809. 
timam  evadere  etippUeium,  pel  ealtem  perermie  it*- 


(9)  The  word  *'  craven^  hu  an  obvioiu  and  pargaton  with  whom  he  should  come  to  per- 
intelligible  meaning  from  the  occasion  on  lect  it,  on  the  ground  that  the  number  beini; 
which  it  is  employed.  It  is  of  Anglo-Saxon  uncertain,  it  was  the  duty  of  the  court  to  say 
deriration  ^crafian),  and  means  to  cratw,  to  how  many  were  necessary.  But  the  court  be- 
beg,  or  to  implore — ^which  to  do,  of  an  adver-  ing  disinclined  to  assist  the  revival  of  this  ob- 
sanr  in  comtmt,  was  held  to  be  cowardly  and  soTete  mode  of  trial,  refused  the  application, 
dishonourable,  however  hopeless  the  conflict,  and  left  the  defendant  to  bring  such  number 
in  the  age  of  chivalry.  See  KendalPs  Argu-  as  he  should  be  advised  were  sufficient ;  and 
ment  on  Trial  by  Battle,  143.  n.  obsen'ed,  that  if  the  plaintiff  were  not  satisfied 

( 10)  The  right  to  wage  law  in  an  action  of  with  the  number  brought,  the  objection  would 
debt  on  simple  contract  still  exists  (11).  See  be  open  to  him,  and  then  the  court  would  hear 
Barry  v.  Robinson,  1  Bos.  and  Pul.  New  Rep.  both  sides.  The  defendant  afterwards  pre- 
297.  In  the  case  of  King  v.  Williams,  2  B.  pared  to  bring  eleven  compurgators,  but  the 
&  G.  538.  the  defendant  having  waged  his  plaintiff  abandoned  the  action.  2  B.  6c  O. 
law,  and  the  master  assigned  a  day  for  him  to  538.    4  Dow.  &  Ryl.  3. 

come  in  and  perfect  it,  he  applied,  by  his  coun-       (11)  Not  so  in  New- York,  see  note  2,  p 

sel,  to  the  court  to  assign  Uie  number  of  com-  330,  ante. 

(70 j  See  Hov.  n.  (70)  at  the  end  of  the  Vol.  B.  III.  (71 )  fb.  (71)  D.  III. 
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of  the  defendant  himself,  for  if  he  will  absolutely  swear  himself  not  charge- 
able, and  appears  to  be  a  person  of  reputation,  he  shall  go  free  and  for 
ever  acquitted  of  the  debt,  or  other  cause  of  action. 

*This  method  of  trial  is  not  only  to  be  found  in  the  codes  of  al-  [*342] 
most  all  the  northern  nations,  that  broke  in  upon  the  Roman  em- 
pire, and  established  petty  kingdoms  upon  its  ruins  {g) ;  but  its  original 
may  also  be  traced  as  far  back  as  'the  Mosaical  law.  *'  If  a  man  deliver 
onto  his  neighbour  an  ass,  or  an  ox,  or  a  sheep,  or  any  beast,  to  keep  ; 
and  it  die,  or  be  hurt,  or  driven  away,  no  man  seeing  it ;  then  shall  an 
oath  of  the  Lord  be  between  them  both,  that  he  hath  not  put  his  hand  unto 
his  neighbour's  goods  ;  and  the  owner  of  it  shall  accept  thereof,  and  he 
shall  not  make  it  good  (a).*'  We  shall  likewise  be  able  to  discern  a  mani- 
fest resemblance,  between  this  species  of  trial,  and  the  canonical  purga- 
tion of  the  popish  clergy,  when  accused  of  any  capital  crime-  The  de- 
fendant or  person  accused  was  in  both  cases  to  make  oath  of  his  own  in- 
nocence, and  to  produce  a  certain  number  of  compurgators,  who  swore 
they  believed  his  oath.  Somewhat  similar  also  to  this  is  the  sacrarMntum 
deeisianis,  or  the  voluntary  and  decisive  oath  of  the  civil  law  (b) ;  where 
one  of  the  parties  to  the  suit,  not  being  able  to  prove  his  charge,  offers  to 
refer  the  decision  of  the  cause  to  the  oath  of  his  adversary ;  which  the  ad- 
versary was  bound  to  accept,  or  tender  the  same  proposal  back  again ; 
otherwise  the  whole  was  taken  as  confessed  by  him.  But,  though  a  cus- 
tom somewhat  similar  to  this  prevailed  formerly  in  the  city  of  London  (c) 
yet  in  general  the  English  law  does  not  thus,  like  the  civil,  reduce  the  de- 
fendant, in  case  he  is  in  the  wrong,  to  the  dilemma  of  either  confession  or 
perjury  :  but  is  indeed  so  tender  of  permitting  the  oath  to  be  taken,  even 
upon  the  defendant's  own  request,  that  it  allows  it  only  in  a  very  fe^  cases  ; 
and  in  those  it  has  also  devised  other  collateral  remedies  for  the  party  ii^ 
jured,  in  which  the  defendant  is  excluded  from  his  wager  of  law. 

*The  manner  of  waging  and  making  law  is  t&is.  He  that  has  [*343] 
waged,  or  given  security,  to  make  his  law,  brings  with  him  into 
court  eleven  of  his  neighbours :  a  custom,  which  "we  find  particularly  de- 
scribed so  early  as  in  the  league  between  Alfred  and  Guthrun  the 
Dane  {d) ;  for  by  the  old  Saxon  constitution  every  man's  credit  in  courts 
of  law  depended  upon  the  opinion  which  his  neighbours  had  of  his  veraci- 
ty. The  defendant,  then  standing  at  the  end  of  the  bar,  is  admonished  by 
the  judges  of  the  natuie  and  danger  of  a  false  oath  {e).  And  if  he  still 
persists,  he  is  to  repeat  this  or  the  like  oath  :  "  hear  this,  ye  justices,  that  I 
do  not  owe  unto  Richard  Jones  the  sum  of  ten  pounds,  nor  any  penny 
thereof,  in  manner  and  form  as  the  said  Richard  hath  declared  against  me. 
So  help  me  God."  And  thereupon  his  eleven  neighbours,  or  compurga- 
tors, shall  avow  upon  their  oaths,  that  they  believe  in  their  consciences  that 
he  saith  the  truth ;  so  that  himself  must  be  sworn  defidelitate,  and  the 
eleven  de  credulitate  (/).  It  is  held  indeed  by  later  authorities  (g),  that 
fewer  than  eleven  compurgators  will  do :  but  sir  Edward  Coke  is  positive 
that  there  must  be  this  number ;  and  his  opinion  not  only  seems  founded 
upon  better  authority,  but  also  upon  better  reason  :  for,  as  wager  of  law  is 
equivalent  to  a  verdict  in  the  defendant's  favour,  it  ought  to  be  established 

C^)  Sp.  L.  b.  98,  c.  13.  Stiernhook,  de  jura  Sueo-  (d)  Cap.  3.  Wilk.  L.  L.  Angh  Sax. 

M%  2.  1,  e.  9.    Ftud,  1 1,  t.  4  10.  28.  (e)  Salk.  682. 

(c)  Ezod.  zxii.  10.  (/)  Co.  Litt.  SttS. 

(ft)  Cod.  4. 1. 19.  [g)  9  Ventr.  171. 
(c)  Bro.  Abr.  t.  ley  gager,  77. 
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by  the  same  or  equal  testimony,  namely,  by  the  oath  of  twelve  men.  And 
60  indeed  Glanvil  expresses  it  (A),  ^^jurabit  duodecitna  manu :"  and  in  9 
Henry  III.,  when  a  defendant  in  an  action  of  debt  waged  his  law,  it  was 
adjudged  by  the  court  "  quod  defendat  se  duodedma  manu  (t)."  Thus,  too,  in 
an  author  of  the  age  of  Edward  the  First  (ifc),  we  read,  '  €tdjitdicabitur  reus 
ad  legem  suam  duodedma  manu,''*  And  the  ancient  treatise,  entitled.  Diver- 
site  des  courts^  expressly  confirms  sir  Edward  Coke's  opinion  (Q. 
[*344]  *It  must  be  however  observed,  that  so  long  as  the  custom  con- 
tinued of  producing  the  secta,  the  suit,  or  witnesses  to  give  proba- 
biUty  to  the  pla^intiff's  demand  (of  which  we  spoke  in  a  former  chapter), 
the  defendant  was  not  put  to  wage  his  law  unless  the  secta  was  first  pro- 
duced, ai^d  their  testimony  was  found  consistent.  To  this  purpose  speaks 
magna  carta,  c.  28.  "  NuUus  ballivus  de  caeteroponat  aliquem  ad  legem  mont- 
festam,^  (that  is,  wager  of  battle,)  *^  nee  ad  juramentum,"  (that  is,  wager  of 
law,)  "  simplici  loquela  sua,**  (that  is,  merely  by  his  count  or  declaration,) 
<'  sine  testihus  fdeltbus  ad  hpc  inductis**  Which  Fleta  thus  explains  (m) : 
"  sipetens  sectamproduxerit,  et  Concordes  invemantur,  tunc  reuspoterit  vadiare 
legem  suam  contra petentem  et  contra  sectam  suamprolatam ;  sed  si  sectavaria" 
bilis  inveniatur,  extunc  non  tenehitur  legem  vadiare  contra  sectam  illam,**  It  is 
true  indeed,  that  Fleta  expressly  limits  the  number  of  compurgators  to  be 
only  double  to  that  of  the  secta  produced ;  **  ut  si  duos  vel  tres  testes  prO' 
duxeritadprobandum, oportetquod {Ufensiojiat per quaXnor  velpersex ;  itaquod 
proquolibet  teste  duos  producatjuratores, usque  ad  duodecim :"  so  that  accord- 
ing to  this  doctrine  the  eleven  compurgators  were  only  to  be  produced,  but 
not  all  of  them  sworn,  unless  the  secta  consisted  of  six.  But  though  this 
might  possibly  be  the  rule  till  the  production  of  the  secta  was  generally 
disused,  since  that  time  the  duodedma  manus  seems  to  have  been  generally 
required  (n). 

In  the  old  Swedish  or  Gothic  constitution,  wager  of  law  was  not  only 
permitted,  as  it  still  is  in  criminal  cases,  unless  the  fact  be  extremely  clear 
against  the  prisoner  (o) ;  but  was  also  absolutely  required,  in  many  ewil 
cases  :  which  an  author  of  their  own  (p)  very  justly  charges  as  being  the 
source  of  frequent  perjury.  This,  he  tells  us,  was  owing  to  the  popish 
ecclesiastics,  who  introduced  this  method  of  purgation  from  dieir 
[*345]  canon  law ;  and,  having  sown  a  plentiful  crop  of  oaths  *in  all 
judicial  proceedings,  reaped  afterwards  an  ample  harvest  of  per- 
juries :  for  perjuries  were  punished  in  part  by  pecuniary  fines,  payable  to 
the  cofiers  of  the  church.  But  with  us  in  England  wager  pf  law  is  never 
required  ;  and  is  then  only  admitted,  where  an  action  is  brought  upon  such 
matters  as  may  be  supposed  to  be  privately  transacted  between  the  parties, 
and  wherein  the  defendant  may  be  presumed  to  have  made  satisfaction 
without  being  able  to  prove  it.  Therefore  it  is  only  in  actions  of  debt 
upon  simple  contract,  or  for  amercement  (12),  in  actions  of  detinue,  and  of 
account,  where  the  debt  may  have  been  paid,  the  goods  restored,  or  the 
account  balanced,  without  any  evidence  of  either ;  it  is  only  in  these  ac- 

(h)  7.  ],  c.  9.  diioyt  voier.    (fol,  305,  edit.  1534.) 
(«)  Fitz.  Ahr.  t.  ley,  78.  (m)  I.  9,  e.  03. 

(k)  Hengham  wmgna.  e,  5.  (n)  Bro.  Ahr.t.Uy  gvgtr^  9. 

(/)  11  eovint  aver'  one  bty  xi  mayns  de  jurer  out        (o)  Mod.  Un.  Qist.  zxjdii.  2S. 
fvy,  te.  que  ils  entendre  en  low  ccnecieni  gue  U        (p)  Stiemhook,  de  Jure  Sue&num,  1. 1,  c  9. 

(12)  In  a  court  not  of  record;  for  if  the    cord,  the  defendant  coald  not  wa^e  his  law 
amercement  were  imposed  by  a  court  of  re-    Co.  Litt  295.  a. 
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tions,  I  say,  that  the  defendant  is  admitted  to  wage  his  law  {q) :  so  that 
wager  of  law  lieth  not,  when  there  is  any  specialty  (as  a  bond  or  deed), 
to  charge  the  defendant,  for  that  would  be  cancelled,  if  satisfied ;  but  when 
the  debt  groweth  by  word  only :  nor  doth  it  lie  in  an  action  of  debt,  for 
arrears  of  an  account,  settled  by  auditors  in  a  former  action  (r).  And  by 
such  wager  of  law  (when  admitted)  the  plaintLQT  is  perpetually  barred  ; 
for  the  law,  in  the  simplicity  of  the  ancient  times,  presumed  that  no  one 
would  forswear  himself  for  any  worldly  thing  {s).  Wager  of  law  how- 
ever lieth  in  a  real  action,  where  the  tenant  alleges  he  was  not  legally 
summoned  to  appear,  as  well  as  in  mere  personal  contracts  (/). 

A  man  outlawed,  attainted  for  false  yerdict,  or  for  conspiracy  or  perjury, 
or  otherwise  become  infamous,  as  by  pronouncing  the  horrible  word  in  a 
trial  by  battle,  shall  not  be  permitted  to  wage  his  law.  Neither  shall  an 
mfant  under^the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath ; 
and  therefore,  on  the  other  hand,  the  course  of  justice  shall  flow  equally, 
and  the  defendant,  where  an  infant  is  plaintiff,  shall  not  wage  his  law. 
But  a  feme-covert,  when  joined  with  her  husband,  may  be  admitted  to 
wage  her  law,  and  an  alien  shall  do  it  in  his  own  language  (u). 

*It  is  moreover  a  rule,  that  where  a  man  is  compellable  by  law  [*364] 
to  do  any  thing,  whereby  he  becomes  creditor  to  another,  the  de- 
fendant m  that  case  shall  not  be  permitted  to  wage  his  law :  for  then  it 
would  be  in  the^  power  of  any  bad  man  to  ]:un  in  debt  first,  against  the  in- 
clinations of  his  creditor,  an/d*  afterwards  to  swear  it  away.  But  where 
the  plaintiff  h^jfch  gii^^  voluntary  credit  to  the  defendant,  there  he  may 
wage  his  ^aw ;  for,  by  vgiving  him  such  credit,  the  plaintiff  has  himself 
borne  testimony  that  he  is  one  whose  character  may  be  trusted.  Upon 
this  principle  it  is,  that  in  an  action  of  debt  against  a  prisoner  by  a  gaoler 
for  his  victuals,  the  defendant  shall  not  wage  his  law :  for  the  gaoler  can- 
not refuse  the  prisoner,  and  ought  not  to  suffer  him  to  perish  for  want  of 
sustenance.  But  otherwise  it  is  for  the  board,  ox  diet  of  a  man  at  liberty. 
In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  defendant 
cannot  wage  his  law,  because  the  plaintiff  is  compellable  to  be  his  attorney. 
And  so,  if  a  servant  be  retained  according  to  the  statute  of  labourers,  5 
£liz.  c.  4.  which  obliges  all  single  persons  of  a  certain  age,  and  not  hav- 
ing other  visible  means  of  livelihood,  to  go  out  to  service ;  in  an  action  of 
debt  for  the  wages  of  such  a  servant,  the  master  shall  not  wage  his  law, 
because  the  plaintiff  was  compellable  to  serve.  But  it  had  been  other- 
wise, had  the  hiring  been  by  special  contract,  and  not  according  to  the- 
statute  (to). 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury  with  force 
is  alleged  against  the  defendant,  is  he  permitted  to  wage  his  law  (x).:  foe 
it  is  impossible  to  presume  he  has  satisfied  the  plaintiff  his  demand  in. 
such  cases,  where  damages  are  uncertain  and  left  to  be  assessed  by  a  jury.. 
Nor  will  the  law  trust  the  defendant  with  an  oath  to  discharge  himself, 
where  the  private  injury  is  coupled  as  it  were  with  a  public  crime,  that  of 
force  and  violence ;  which  would  be  equivalent  to  the  purgation  oath  of 
the  civil  law,  which  ours  has  so  justly  rejected. 

^Executors  and  administrators,  when  charged  for  the  debt  of  [*347] 
the  deceased,  shall  not  be  admitted  to  wage  their  law  (y) :  for  no 

(f )  Co.  Utt.  395.  (II)  Co.  Litt.  395. 

(r)  10  Rep.  103.  (w)  Vrid, 

(«)  Co.  Litt.  895.  (X)  /Md.  Raym.  380. 

(I)  Ftaich,  L.  US.  (r)  Finch,  L.  494. 
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man  can  with  a  safe  conscience  wage  law  of  another  man's  contract ; 
that  is,  swear  that  he  never  entered  into  it,  or  at  least  that  he  privately  dis- 
charged it.  The  king  also  has  his  prerogative  ;  for,  as  all  wager  of  law 
imports  a  reflection  on  the  plaintiff  for  dishonesty,  therefore  there  shall  be 
no  such  wager  on  actions  brought  by  him  (z).  And  this  prerogative  ex- 
tends and  is  communicated  to  his  debtor  and  accomptant ;  for,  on  a  wht 
of  quo  minus  in  the  exchequer  for  a  debt  on  simple  contract,  the  defendant 
is  not  allowed  to  wage  his  law  (a). 

Thus  the  wager  of  law  was  never  permitted,  but  where  the  defendant 
bore  a  fair  and  unreproachable  character ;  and  it  also  was  confined  to  such 
cases  where  a  debt  might  be  supposed  to  be  discharged,  or  satisfaction 
made  in  private,  without  any  witnesses  to  attest  it :  and  many  other  pru- 
dential restrictions  accompanied  this  indulgence.  But  at  length  it  was 
considered,  that  (even  under  all  its  restrictions)  it  threw  too  great  a  temp- 
tation in  the  way  of  indigent  or  profligate  men ;  and  therefore  by  degrees 
new  lemedies  were  devised,  and  new  forms  of  action  were  introduced, 
wherein  no  defendant  is  at  liberty  to  wage  his  law.  So  that  now  no 
plaintiflf  need  at  all  apprehend  any  danger  from  the  hardiness  of  his 
debtor's  conscience,  unless  he  voluntarily  dhooses  to  rely  on  his  adversary's 
veracity,  by  bringing  an  obsolete,  instead  of  a  modern  action.  There- 
fore one  shall  hardly  hear  at  present  of  an  action  of  debt  brought  upon  a 
simple  contract ;  that  being  supplied  by  an  action  of  trespass  on  the  ease 
for  the  breach  of  a  promise  or  assumpsit ;  wherein,  though  the  specific  debt 
cannot  be  recovered,  yet  damages  may,  equivalent  to  the  specific  debt. 
And,  this  being  an  action  of  trespass,  no  law  can  be  waged  therein.  So, 
instead  of  an  action  of  detinue  to  recover  the  very  thing  detained, 
[*348]  an  action  of  trespass  on  the  case  in  trover  *and  conversion  is  usually 
brought ;  wherein,  though  the  horse  or  other  specific  chattel  can> 
not  be  had,  yet  the  defendant  shall  pay  damages  for  tlie  conversion,  equal 
to  the  value  of  the  chattel ;  and  for  this  trespass  also  no  wager  of  law  is 
allowed.  In  the  room  of  actions  of  account^  a  bill  in  equity  is  usually 
filed :  wherein,  though  the  defendant  answers  upon  his  oath,  yet  such  oath 
is  not  conclusive  to  the  plaintifl* :  but  he  may  prove  every  article  by  other 
evidence,  in  contradiction  to  what  the  defendant  has  sworn.  So  that  wager 
of  law  is  quite  out  of  use,  being  avoided  by  the  mode  of  bringing  the  ac- 
tion ;  but  still  it  is  not  out  of  force.  And  therefore,  when  a  new  statute 
inflicts  a  penalty,  and  gives  an  action  of  debt  for  recovering  it,  it  is  usual 
to  add,  in  which  no  wager  of  law  shall  be  allowed  :  otherwise  an  hardy 
delinquent  might  escape  any  penalty  of  the  law,  by  swearing  he  had 
never  incurred,  or  else  had  discharged  it. 

These  six  species  of  trials,  that  we  have  considered  in  the  present  chap- 
ter, are  only  had  in  certain  special  and  eccentrical  cases ;  where  the  trial 
by  the  country,  per  pais,  or  by  jury,  would  not  be  so  proper  or  eflfectual. 
In  the  next  chapter  we  shall  consider  at  large  the  nature  of  that  principal 
criterion  of  truth  in  the  law  of  England. 

(jr)  Finch,  L.  583.  (a)  Co.  Lltt.  205. 
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CHAPTER  XXIII.  v^ . 

OP  THE  TRIAL  BY  JURY. 

The  subject  of  our  next  inquires  will  be  the  nature  and  method  of  the 
trial  hyjury  ;  called  also  the  tnzXj^erpais^  or  by  the  country :  a  trial  that  hath 
been  used  time  out  of  mind  in  this  nation,  and  seems  to  hare  been  coeval 
with  the  first  civil  government  thereof.  Some  authors  have  endeavoured 
to  trace  the  original  of  jiuies  up  as  high  as  the  Britons  themselves,  the 
first  inhabitants  of  our  island ;  but  certain  it  is  that  they  were  in  use 
among  the  earliest  Saxon  colonies,  their  institution  being  ascribed  bj 
bishop  Nicholson  {a)  to  Woden  himself,  their  great  legislator  and  captain* 
Hence  it  is,  that  we  may  find  traces  of  juries  in  the  laws  of  all  those  na- 
tions which  adopted  the  feodal  system,  as  in  Germany,  France,  and  Italy ; 
who  had  all  of  them  a  tribunal  composed  of  twelve  good  men  and  true, 
"  hani  ?u»nines,"  usually  the  vassals  or  tenants  of  the  lord,  being  the  equals 
or  peers  of  the  parties  Utigant ;  and,  as  the  lord's  vassals  judged  each  other 
in  the  lord's  courts,  so  the  king's  vassals,  or  the  lords  themselves,  judged 
each  other  in  the  king's  court  {b).  In  England  we  find  actual  mention  of 
them  so  early  as  the  laws  of  king  Ethelred,  and  that  not  as  anew  invention 
(c).  Stiemhook  (d)  ascribes  the  invention  of  the  jury,  which  ia  the  Teutonio 
language  is  denominated  nembda,  to  Regner,  king  of  Sweden  and  Denmark, 
who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are  apt 
to  impute  the  invention  of  this,  and  some  *other  pieces  of  juridical  [*350] 
polity,  to  the  superior  genius  of  Alfred  the  Great ;  to  whom,  on 
account  of  his  having  done  much,  it  is  usual  to  attribute  every  thing ;  and 
as  the  tradition  of  ancient  Greece  placed  to  the  account  of  their  own  Her- 
cules whatever  achievement  was  performed  superior  to  the  ordinary  prow- 
ess of  mankind.  Whereas  the  truth  seems  to  be,  that  this  tribunal  was 
universally  established  among  all  the  northern  nations,  and  so  interwoven 
in  their  very  constitution,  that  the  earliest  accounts  of  the  one  give  us  also 
some  traces  of  the  other  (1).  Its  establishment  however  and  use,  in  this 
island,  of  what  date  soever  it  be,  thougti  for  a  time  greatly  impaired  and 
shaken  by  the  introduction  of  the  Norman  trial  ■  by  battle,  was  always  so 
highly  esteemed  and  valued  by  the  people, 'that  no  conquest,  no  change 
of  government,  could  ever  prevail  to  abolish  it.  In  magna  carta  it  is 
more  than  once  insisted  on  as  the  principal  bulwark  of  our  liberties ;  but 
especially  by  chap.  29.  that  no  freeman  shall  b^  hurt  in  either  his  person 
or  property;  ^*  nisi  per  legale  judicium  parium  suorum  vel  per  legem  terrae.^^ 
A  privilege  which  is  couched  in  almost  the  same  words  with  that  of  the  em- 
peror Conrad,  two  hundred  years  before  (e) :  "  nemo  benejicium  suumperdaty 
nisi  secundum  consuetudinem  antecessorum  nostrorum  et  per  judicium  parium 
suorum.^*  And  it  was  ever  esteemed,  in  all  countries,  a  privilege  of  the 
highest  and  most  beneficial  nature. 

(«)  dejure  Saxwum^p.  IS.  (c)  Wilk.  LL.  Angl.  Sax.  117. 

(t)  Sp.  L.  b.  80,  c.  18.    Capitut.  Lai.  pit  A.  D.        (d)  ie  jure  Siuonum,  1. 1,  c  4.     , 
810,  c.  3.  (e)  LL.  Longbb.  I  3,  t.  8, 1.  4. 

(1)  The  Athenians,  according  to  sir  Wm.  Jones,  had  trials  by  jury.    Sir  Wm.  Jones  on 
Bailment,  74. 
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But  I  will  not  mispeifd  the  reader's  time  in  fruitless  encomiums  on  this 
method  of  trial ;  but  shall  proceed  to  the  dissection  and  examination  of  it 
in  all  its  parts,  from  whence  indeed  its  highest  encomium  will  arise  ;  since, 
the  more  it  is  searched  into  and  understood,  the  more  it  is  sure  to  be  valued. 
And  this  is  a  species  of  knowledge  most  absolutely  necessary  for  every 
gentleman  in  the  kingdom :  as  well  because  he  may  be  frequently  called 
upon  to  determine  in  this  capacity  the  rights  of  others,  his  fellow-subjects  ; 
as  because  his  own  property,  his  liberty,  and  his  life,  depend  upon  main- 
taining, in  its  legal  force,  the  constitutional  trial  by  jury. 
[*351]  ^Trials  by  jury  in  civU'  causes  are  of  two  kinds ;  extraordinary^ 
and  ordinary.  The  extraordinary  I  shall  only  briefly  hint  at,  and 
confine  the  main  of  my  observations  to  that  which  is  more  usual  and 
ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  that  of  the  grand  assise, 
which  was  instituted  by  king  Henry  the  Second  in  parliament,  as  was  men- 
tioned in  the  preceding  chapter,  by  way  of  alternative  offered  to  the 
choice  of  the  tenant  or  defendant  in  a  writ  of  right,  instead  of  the  barba- 
rous and  unchristian  custom  of  duelling.  For  this  purpose  a  writ  de 
magna  assisa  eligenda  is  directed  to  the  sheriff  (/),  to  return  four  knights, 
who  are  to  elect  and  choose  twelve  others  to  be  joined  with  them,  in  the 
manner  mentioned  by  Glanvil  {g) ;  who,  having  probably  advised  the  mea- 
sure itself,  is  more  than  usually  copious  in  describing  it ;  and  these,  all 
together,  form  the  grand  assise,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  must  now  consist  of  sixteen  jurors  (A)  (2),  (3). 

Another  species  of  extraordinary  juries,  is  the  jury  to  try  an  attaint  ; 
which  is  a  process  commenced  against  a  former  jury,  for  bringing  in  a 
false  verdict  (4) ;  of  which  we  shsdl  speak  more  largely  in  a  subsequent 
chapter.  At  present  1  shall  only  observe,  that  this  jury  is  to  consist  of 
twenty-four  of  the  best  men  in  the  county,  who  are  called  the  grand  jury 
in  the  attaint,  to  distinguish  them  from  the  first  or  petit  jury  ;  and  these 
are  to  hear  and  try  the  goodness  of  the  former  verdict. 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  shall  pursue 
the  same  method  in  considering  it,  that  I  set  out  with  in  explaining  the 
nature  of  prosecuting  actions  in  general,  viz.  by  following  the  order  and 
course  of  the  proceedings  themselves,  as  the  most  clear  and  perspicuous 

way  of  treating  it. 
[•352]  *When  therefore  an  issue  is  joined,  by  these  words,  "  and  this 
the  said  A  prays  may  be  inquired  of  by  the  country,"  or,  "  and  of 
this  he  puts  himself  upon  the  country, — and  the  said  B  does  the  like," 
the  court  awards  a  writ  of  venire  facias  upon  the  roll  or  record,  command- 
ing the  sheriff  **  that  he  cause  to  come  here  on  such  a  day,  twelve  free 
and  lawful  men,  liheros  et  legates  homines^  of  the  body  of  his  county,  by 
whom  the  truth  of  the  matter  may  be  better  known,  and  who  are  neither 
of  kin  to  the  aforesaid  A,  nor  the  aforesaid  B,  to  recognize  the  truth  of  the 

(/)  F.  N.  B.  4.  (A)  Finch,  L.  41t.    1  Leon.  303. 

(2^  It  seems  not  to  be  ascertained  that  any  assise,  in  3  Wils.  541. 

specific  number  above  twelve  is  absolutely  ne>  (3)  Trials  by  the  grand  assise  are  abolished 

cessary  to  constitute  the  grand  assise  ;  but  it  in  New>York.    (2  R.  S.  409,  6  4.) 

is  the  usual  course  to  swear  upon  it  the  four  (4)  Abolished  by  6  Geo.  IV.  c.  50.  s.  SO. 

knights  and  twelve  others.    Yiner,  Trial,  Xe.  See  tit.  Legal  Proceedings,  note  infra. 

See  the  proceedings  upon  a  writ  of  right  Also  abolished  in  New- York.    (2  R.  S.  421, 

before  the  sixteen  recognitors  of  the  grand  ^  69.) 
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issue  between  the  said  parties  (i).**    And  such  writ  was  accordingly  issued 
to  the  sheriff  (5). 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the  court  itself ; 
ibr  all  trials  were  there  anciently  had,  in  actions  which  were  there  first 
commenced ;  which  then  never  happened  but  in  matters  of  weight  and 
consequence,  all  trifling  suits  being  ended  in  the  court-baron,  hundred,  or 
county  courts :  and  indeed  all  causes  of  great  importance  or  difficulty  are 
still  usually  retained  upon  motion,  to  be  tried  at  the  bar  in  the  superior 
courts.  But  when  the  usage  began  to  bring  actions  of  any  trifling  value 
in  the  courts  of  Westminster-hall,  it  was  found  to  be  an  intolerable  burthen 
to  compel  the  parties,  witnesses,  and  jurors,  to  come  from  Westmorland 
perhaps  or  Cornwall,  to  try  an  action  of  assault  at  Westminster.  A  prac- 
tice therefore  very  early  obtained,  of  continuing  the  cause  from  term  to 
term,  in  the  court  above,  provided  the  justices  in  eyre  did  not  previously 
come  into  the  county  where  the  cause  of  action  arose  (k) ;  and  if  it  hap- 
pened that  they  arrived  there  within  that  interval,  then  the  cause  was  re- 
moved from  the  jurisdiction  of  the  justices  at  Westminster  to  that^of  the 
justices  in  eyre.  Afterwards,  when  the  justices  in  eyre  were  superseded 
by  the  modem  justices  of  assise  (who  came  twice  or  thrice  in  the  year  into 
the  several  counties,  ad  capiendas  assisas,  to  take  or  try  writs  of 
assise,  of  mort  d'ancestor,  navel  disseisin,  nuisance,  *and  the  like),''^  [*353] 
a  power  was  superadded  by  statute  Westm.  2.  13  Edw.  I.  c.  30. 
to  these  justices  of  assise  to  try  common  issues  in  trespass,  and  other  less 
important  suits,  with  direction  to  return  them  (when  tried)  into  the  court 
above,  where  alone  the  judgment  should  be  given.  And  as  only  the  trial, 
and  not  the  determination  of  the  cause,  was  now  intended  to  be  had  in 
the  court  below,  therefore  the  clause  of  nisi  prius  was  left  out  of  the  condi- 
tional continuances  before  mentioned,  and  was  directed  by  the  statute  to  be 
inserted  in  the  writs  of  venire  facias;  that  is,  "that  the  sheriff  should 
cause  the  jurors  to  come  to  Westminster  (or  wherever  the  king^s  court 
should  be  held)  on  such  a  day  in  easter  and  michaelmas  terms  ;  nisi  prius, 
unless  before  that  day  the  justices  assigned  to  take  assises  shall  come  into 
his  said  county."  By  virtue  of  wliich  the  sheriff  returned  his  jurors  to  the 
court  of  the  justices  of  assise,  which  was  sure  to  be  held  in  the  vacation 
before  easter  and  michaelmas  terms ;  and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision :  principally  because,  as  the 
sheriff  made  no  return  of  the  jury  to  the  court  at  Westminster,  the  parties 
were  ignorant  who  they  were  till  they  came  upon  the  trial,  and  therefore 
were  not  ready  with  their  challenges  or  exceptions.  For  this  reason,  by 
the  statute  42  Edw.  III.  c.  1 1.  the  method  of  trials  by  nisi  prius  was  al- 
tered ;  and  it  was  enacted  that  no  inquests  (except  of  assise  and  gaol  de- 
livery) should  be  taken  by  writ  of  nut  prius,  till  after  the  sheriff  had  re- 
turned the  names  of  the  jurors  to  the  court  above.  ,  So  that  now  in  almost 
every  civil  cause  the  clause  of  nisi  prius  is  left  out  of  the  writ  of  venire 
facias^  which  is  the  sheriflfs  warrant  to  warn  the  jury ;  and  is  inserted  in 
another  part  of  the  proceedings,  as  we  shall  see  presently. 

(t)  Afipeiidix,  No.  IIT.  k  4.  uerantet  prius  venerint  ad  parte*  Was^*    (Bract.  L 

Ik)  Semper  dabUur  dies  partibuM  ah  jvsticiams    8,  <r.  I,  e.  11,  ^  8.) 
it  bameOf  tub  tali  eonditume,  "  niai  justieiani  iU- 

(5)  Venires,  except  for  foreifn  juries,  are  named  on  a  list  furnished  to  hioi  by  the  clerk 
abobshed  In  New- York.  (2  R.  S.  410,  ^  9.)  of  the  county.  (Id.  414,  ^  30.)  As  to  triali 
Tie   sheriff  summons   such   jumrs   as   are    at  bar,  see  note  1.  p.  325,  ante. 

(73)  See  Uov.  n.  (73)  at  the  end  of  the  Vol.  B.  HI; 
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For  now  the  course  is,  to  make  the  sheriff's  venire  returnable  on  the  last 
return  of  the  same  term  wherein  issue  is  joined,  viz.  hilary  or  trinity  terms  ; 
which,  from  the  making  up  of  the  issues  therein,  are  usually  called  issu- 
Me  terms.    And  he  returns  the  names  of  the  jurors  in  a  pajiel  (a.  little 

pane,  or  oblong  piece  of  parchment)  annexed  to  the  writ.  This 
[*354]    jury  *is  not  summoned,  and  therefore,  not  appearing  at  the  day, 

must  unavoidably  make  default.  For  which  reason  a  compulsive 
process  is  now  awarded  against  the  jurors,  called  in  the  common  pleas  a 
writ  of  habeas  corpora  juratamm,  and  in  the  king's  bench  a  distringas,  com- 
manding the  sheriff' to  have  their  bodies  or  to  distrain  them  by  their  lands 
and  goods,  that  they  may  appear  upon  the  day  appointed.  The  entry 
therefore  on  the  roll  or  record  is  {(),  "  that  the  jury  is  respited,  through 
defect  of  the  jurors,  till  the  first  day  of  the  next  term,  then  to  appear  at 
Westminster ;  unless  before  that  time,  viz.  on  Wednesday  the  fourth  of 
March,  the  justices  of  our  lord  the  king,  appointed  to  take  assises  in  that 
county,  shaU  have  come  to  Oxford,  that  is,  to  the  place  assigned  for  hold- 
ing the  assises."  And  thereupon  the  writ  commands  the  sheriff  to  have ' 
their  bodies  at  Westminster  on  the  said  first  day  of  next  term,  or  .  before 
the  said  justices  of  assise,  if  before  that  time  they  come  to  Oxford  ;  viz. 
on  the  fourth  of  March  aforesaid.  And,  as  the  judges  are  sure  to  come 
and  open  the  circuit  commissions  on  the  day  mentioned  in  the  writ,  the 
sheriff  returns  and  summons  the  jury  to  appear  at  the  assises,  and  there 
the  trial  is  had  before  the  justices  of  assise  and  nisi  prius :  among  whom 
(as  hath  been  said)  (m)  are  usually  two  of  the  judges  of  the  courts  of 
Westminster,  the  whole  kingdom  being  divided  into  six  circuits  for  this 
purpose.  And  thus  we  may  observe  that  the  trial  of  common  issues,  at 
nisi  prius,  which  was  in  its  original  only  a  collateral  incident  to  the  origi- 
nal business  of  the  justices  of  assise,  is  now,  by  the  various  revolutions  of 
practice,  become  their  principal  civil  employment :  hardly  any  ihing'^re- 
maining  in  use  of  the  real  assises,  but  the  naVne. 

If  the  sheriff  be  not  an  indifferent  person ;  as  if  he  be  a  party  in  the  suit, 
or  be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is  not 
then  trusted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the  coro- 
ners, who  in  this,  as  in  many  other  instances,  are  the  substitutes  of  the 
sheriff,  to  execute  process  when  he  is  deemed  an  improper  person  (6).    JU 

any  exception  lies  to  the  coroners,  the  venire  shall  be  directed  to 
[•355]    two  clerks  of  the  court,  or  two  persons  of  the  county  •named  by 

the  court,  and  sworn  (n).  And  these  two,  who  are  caUed  elisors, 
or  electors,  shall  indifferently  name  the  jury,  and  their  return  is  final ;  no 
challenge  being  allowed  to  their  array. 

Let  us  now  pause  awhile,  and  observe  (with  sir  Matthew  Hale)  (o)  in 
these  first  preparatory  stages  of  the  trial,  how  admirably  this  constitution 
is  adapted  and  framed  for  the  investigation  of  truth  beyond  any  other  me- 
thod of  trial  in  the  world.  For,  first,  the  person  returning  the  jurors  is  a 
man  of  some  fortune  and  consequence ;  that  so  he  may  be  not  only  the 

(7)  Appendix,  No.  11.  «  4.  («)  Fortesc.  de  Laud.  LL.  c.  25.    Co.  Litt.  158. 

(M)  See  page  50.  (o)  Hist.  C.  L.  c.  IS. 


(6)  In  New-York,  one  list  of  jurors  for  all  no  objection  to  the  panel  that  the  sheriff  is  a 

causeii  in  the  court  is  made  out  by  the  clerk  party,  (id.  420,  fi  5.)  although,  by  2  R.  S.  441, 

of  the  county,  under  the  supervision  of  the  ^  84,  where  the  sheriff  is  a  party  process  is 

sheriff  or  under-sheriff,  and  a  county  judge  or  to  be  executed  by  the  coroner,  ixcepi  whtn 

justice  of  the  peace,  or  of  two  judges  or  jus-  othenoise  directed  by  law. 
tices  of  the  peace.    (2  R.  8.  414,  ^  28.)    It  is 

(73)  See  Rot.  n.  (7S)  at  the  end  of  the  Vol.  B.  IIT. 
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less  tempted  to  commit  wilful  errors,  but  likewise  be  responsible  for  the 
faults  of  either  himself  or  his  officers :  and  he  is  also  bound  by  the  obliga- 
tion of  an  oath  faithfully  to  execute  his  duty.  Next,  as  to  the  time  of  their 
return :  the  panel  is  returned  to  the  court  upon  the  original  venire,  and  the 
jurors  are  to  be  summoned  and  brought  in  many  weeks  afterwards  to  the 
trial,  whereby  the  parties  may  have  notice  of  the  jurors,  and  of  their  suf- 
ficiency or  insufficiency,  characters,  connexions,  and  relations,  that  so 
they  may  be  challenged  upon  just  cause  (7) ;  while  at  the  same  time  by 
means  of  the  compidsory  process  (of  distringas,  or  Habeas  corpora)  the 
cause  is  not  like  to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to 
the  place  of  their  appearance :  which  in  causes  of  weight  and  consequence 
•  is  at  the  bar  of  the  court ;  but  in  ordinary  cases  at  the  assises,  held  in  the 
county  where  the  cause  of  action  arises,  and  the  witnesses  and  jurors  live : 
a  provision  most  excellently  calculated  for  the  saving  of  expense  to  the 
parties.  For  though  the  preparation  of  the  causes  in  point  of  pleading  is 
transacted  at  Westminster,  whereby  the  order  and  uniformity  of  proceed- 
ing is  preserved  throughout  the  kingdom,  and  multiplicity  of  forms  is  pre- 
vented ;  yet  this  is  no  great  charge  or  trouble,  one  attorney  being  able  to 
transact  the  business  of  forty  clients.  But  the  troublesome  and  most  ex- 
pensive attendance  is  that  of  jurors  and  witnesses  at  the  trial ;  which 
therefore  is  brought  home  to  them,  in  the  country  where  most 
of  them  inhabit.  Fourthly,  the  persons  before  *wkom  they  are  to  [•SSS] 
appear,  and  before  whom  the  trial  is  to  be  held,  are  the  judges  of 
the  superior  court,  if  it  be  a  trial  at  bar ;  or  the  judges  of  assise,  delegated 
from  the  courts  at  Westminster  by  the  king,  if  the  trial  be  held  in  the 
country :  persons,  whose  learning  and  dignity  secure  their  jurisdiction  from 
contempt,  and  the  novelty  and  very  parade  of  whose  appearance  have  no 
small  influence  upon  the  multitude.  The  very  point  of  their  being  stran- 
gers in  the  county  is  of  infinite  service,  in  preventing  those  factions  and 
parties,  which  would  intrude  in  every  cause  of  moment,  were  it  tried  only 
before  persons  resident  on  the  spot,  as  justices  of  the  peace,  and  the  like. 
And,  the  better  to  remove  all  suspicion  of  partiality,  it  was  wisely  provided 
by  the  statutes  4  Edw.  III.  c.  2.  8  Ric.  II.  c.  2.  and  33  Hen.  VIII.  c.  24. 
that  no  judge  of  assise  should  hold  pleas  in  any  county  wherein  he  was 
bom  or  inhabits  (8).  And,  as  this  constitution  prevents  party  and  faction 
'from  intermingling  in  the  trial  of  right,  so  it  keeps  both  the  rule  and  the 
administration  of  the  laws  uniform.  These  justices,  though  thus  varied 
and  shifled  at  every  assises,  are  all  sworn  to  the  same  laws,  have  had  the 
same  education,  have  pursued  the  same  studies,  converse  and  consult  to- 
gether, communicate  their  decisions  and  resolutions,  and  preside  in  those 
courts  which  are  mutually  connected  and  their  judgments  blended  to- 
gether, as  they  are  interchangeably  courts  of  appeal  or  advice  to  each 
other.  And  hence  their  administration  of  justice  and  conduct  of  trials 
are  consonant  and  uniform ;  whereby  that  confusion  and  contrariety  are 
avoided,  which  would  naturally  arise  from  a  variety  of  uncommunicating 
judges,  or  from  any  provincial  establishment  (9),  (10).  But  let  us  now 
return  to  the  assises. 

(7)  In  New-York  they  are  Bummonecl  6  days  See  id.  411,  ^  12»  &c.  as  to  qualifications  of 

before  the  sitting  of  the  court.  (2  R.  S.  414,  ^  30.)  jurors  and  manner  of  drawing  them. 

(8^  No  longer  so.    See  ante,  p.  &  n.  25.  (10)  On  ibe  22d  of  June,  1825,  the  6  Geo. 

(9)  In  New- York,  although  the   Supreme  lY.  c.  50.  was  passed  for  consolidating  and 

Court  judges  may,  they  very  rarely  do,  preside  amending  the  laws  relative  to  jurors  and  iu- 

at  trials ;  the  circuit  judges  being  sf^cially  ries,  and  came  into  complete  operation  the  1st* 

appointed  for  that  purpose.  (2  R.  S.  203,  ^  14.)  of  January,  1826. 
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When  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his  attorney 
must  bring  down  the  record  to  the  assises^rand  enter  it  with  the  proper  of- 
ficer, in  order  to  its  being  called  on  in  coarse.  If  it  be  not  so  entered,  it 
cannot  be  tried ;  therefore  it  is  in  the  plaintiff's  breast  to  delay  any  trial 
by  not  carrying  down  the  record :  unless  the  defendant,  being  fearful  of 
such  neglect  in  the  plaintiff,  and  willing  to  discharge  himself  from 
[*357]  the  action,  will  himself  undertake  to  bring  on  *the  trial,  giving  pro- 
per notice  to  the  plaintiff.  Which  proceeding  is  called  the  trial  by 
proviso ;  by  reason  of  the  clause  then  inserted  in  the  sheriff's  venire,  viz, 
^  proviso,  "proYided  that  if  two  writs  come  to  your  hands  (that  is,  one  from 
the  plaintiff  and  another  from  the  defendant),  you  shall  execute  only  one 
of  them."  But  this  practice  hath  begun  to  be  disused,  since  the  statute^ 
14  Geo.  II.  c.  17.  which  enacts,  that  if,  after  issue  joined,  the  cause  is  not 
carried  down  to  be  tried  according  to  the  course  of  the  court,  the  plaintiff 
shall  be  esteemed  to  be  nonsuited,  and  judgment  shall  be  given  for  the  de- 
fendant as  in  case  of  a  nonsuit.  In  case  the  plaintiff  intends  to  try  the 
cause,  he  is  bound  to  give  the  defendant  (if  he  lives  within  forty  miles  of 
London)  eight  days'  notice  of  trial ;  and,  if  he  lives  at  a  greater  distance, 
then  fourteen  days'  notice,  in  order  to  prevent  surprise  (11),  (12) :  and  if 
the  plaintiff  then  changes  his  mind,  and  does  not  countermand  the  notice 
six  days  before  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant 
for  not  proceeding  to  trial,  by  the  same  last  mentioned  statute  (13).  The 
defendant,  however,  or  plaintiff,  may,  upon  good  cause  shewn  to  the  court 
above,  as  upon  absence  or  sickness  of  a  material  witness,  obtain  leave 
upon  motion  to  defer  the  trial  of  the  cause  till  the  next  assises  (14). 

But  we  will  now  suppose  all  previous  steps  to  be  regularly  settled,  and 
the  cause  to  be  called  on  in  court.  The  record  is  then  handed  to  the  judge, 
to  peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to 
maintain  and  prove,  while  the  jury  is  called  and  sworn.  To  this  end  the 
sheriff  returns  his  compulsive  process,  the  writ  of  habeas  corpora^  or  distrin- 
gas, with  the  panel  of  jurors  annexed,  to  the  judge's  officer  in  court.  Thci 
jurors  contained  in  the  panel  are  either  special  or  common  jurors.  Special 
juries  were  originally  introduced  in  trials  at  bar,  when  the  causes  were  of 
too  great  nicety  for  the  discussion  of  ordinary  freeholders ;  or  where  the 
sheriff  was  suspected  of  partiality,  though  not  upon  such  apparent  cause 
as  to  warrant  an  exception  to  him.  He  is  in  such  cases,  upon  motion  in 
court  and  a  rule  granted  thereupon,  to  attend  the  protfaonotary  or  other 
proper  officer  with  his  freeholder's  book  ;  and  the  officer  is  to  take 
[•358]    ^indifferently  forty-eight  of  the  principal  freeholders  in  the  pre- 

(11}  This  practice   is  confined  to  causes  the  defendant  himself,  bv  an  injunction  or 

tried  m  London  and  Middlesex.    Tidd,  Bed.  othermeans.  2  Bl.  Rep.  784.  3T.K.530.(15.) 

814.    In  all  causes  tried  at  an  assises,  ten  If  the  defendant  proceeds  to  trial  by  «rom'«o, 

days'  notice  suffice.    Tidd,  8  ed.  815.  he  must  give  the  same  notice  as  would  have 

(12)  In  New- York,  14  days'  notice  of  trial  been  required  from  the  plaintiff.  I  Crom^. 
is  necessaiy,  (2  R.  S.  410,  7.)  except  where  Prac.  219.  Sometimes  the  courts  impose  it 
special  provision  is  made  in  a  different  man-  as  a  condition  upon  the  defendant,  that  he 
ner  for  some  courts.  shall  accept  short  notUt  of  trial,  \vhieh  in 

(13)  At  the  sittinn  in  London*  or  West-  country  causes  shall  be  given  at  the  least  four 
minster,  when  defendant  resides  within  forty  days  before  the  commission  day,  one  day  be- 
miles  from  London,  two  days'  notice  of  ooun-  ing  exclusive,  and  the  other  inclusive.  3  T. 
tcrmand,  before  it  is  to  be  tried,  is  sufficient.  R.  600.  But  in  town  causes,  two  daya'  no- 
Tidd,  8  ed.  81.  n.                                             ^  tice  seems  to  be  sufficient  in  such  a  case. 

(14)  Where  there  have  been  no  proceedings  Tidd,  250. 

within  four  terms,  a  full  term's  notice  of  trial       (15)  In  New-York  this  practice  does  not 
must  be  given  previous  to  the  assises  or  sit-    prevail, 
tings,  unless  the  cause  has  been  delayed  by 
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sence  of  the  attornies  on  both  sides :  who  are  each  of  them  to  strike 
off  twelrOy  and  the  remaining  twenty-four  are  returned  upon  the  pa- 
nel. By  the  statute  3  Geo.  II.  c.  25.  either  party  is  entitled  upon  motion 
to  have  a  special  jury  struck  upon  the  trial  of  any  issue  (16),  as  well  at 
the  assises  as  at  bar ;  he  paying  the  extraordinary  expense,  unless  the 
judge  will  certify  (in  pursuance  of  the  statute  24  Geo.  II.  c.  18.)  that  the 
cause  required  such  special  jury  (17). 

A  common  juiy  is  one  returned  by  the  sheriff  according  to  the  direc- 
tions of  the  statute  3  Geo.  II.  c.  25.  which  appoints  that  the  sheriff  or 
officer  shall  not  return  a  separate  panel  for  every  separate  cause,  as  for- 
merly ;  but  one  and  the  same  panel  for  every  cause  to  be  tried  at  the  same 
assises  containing  not  less  than  forty-eight,  nor  more  than  seventy-two 
jurors  :  and  that  their  names  being  written  on  tickets,  shall  be  put  into  a 
box  or  glass  ;  and  when  each  cause  is  called,  twelve  of  these  persons, 
whose  names  shall  be  first  drawn  out  of  the  box,  shall  be  sworn  upon  the 
jury,  unless  absent,  challenged,  or  excused  ;  or  unless  a  previous  view  of 
the  messuages,  lands,  or  place  in  question,  shall  have  been  thought  neces- 
sary by  the  court  (p):  in  which  case  six  or  more  of  the  jurors,  returned, 
to  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  other  proper  officer 
of  the  court,  shall  be  appointed  by  special  writ  of  habeas  corpora  or  distriu' 
gas  to  have  the  matters  in  question  shewn  to  them  by  two  persons  named 
in  the  writ ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other 
jurors.  These  acts  are  well  calculated  to  restrain  any  suspicion  of  par- 
tiality in  the  sheriff,  or  any  tampering  with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  chaUeng' 
ed  by  either  party.  Challenges  are  of  two  sorts ;  challenges  to  the  arrayj 
and  challenges  to  the  polls, 

*Challenge8  to  the  array  are  at  once  an  exception  to  the  whole  [*359] 
panel,  in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff 
in  his  return ;  and  they  may  be  made  upon  account  of  partiality  or  some 
default  in  the  sheriff,  or  his  under-officer  who  arrayed  the  panel.  And  ge- 
nerally speaking,  the  same  reasons  that  before  the  awarding  the  venire 
were  sufficient  to  have  directed  it  to  the  coroners  or  elisors,  will  be  also 
sufficient  to  quash  the  array,  when  made  by  a  person  or  officer  of  whose 
partiality  there  is  any  tolerable  ground  of  suspicion.  Also,  though  there 
be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at 
the  nomination,  or  under  the  direction  of  either  party,  this  is  good  cause 
of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had  a  cause 
to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a  cause  of 
challenge  to  the  array  (q) :  but  an  unexpected  use  having  been  made  of 
this  dormant  privilege  by  a  spiritual  lord  (r),  it  was  abolished  by  statute 
24  Geo.  II.  c.  18.  But  still,  in  an  attaint,  a  knight  must  be  returned  on 
the  jury  (s).  Also,  by  •  the  policy  of  the  ancient  law,  the  jury  was  to 
come  de  victnelo,  from  the  neighbourhood  of  the  vill  or  place  where  the 
cause  of  action  was  laid  in  the  declaration  :  and  therefore  some  of  the 
jury  were  obliged  to  be  returned  from  the  hundred  in  which  such  vill  lay ; 

(•)  Stat  4  Ann.  e.  10.  (r)  K.  ▼.  Bishop  of  Worcester,  M.  28  Geo.  11.  B.  R . 

(q)  Co.  Uti.  150.    Selden  baronage  II.  11.  {$)  Co.  Litt.  156. 

(16)  How  treason  and  felony  may  be  tried  (17)  As  to  special  juries  in  New'^York,  see 
in  the  cooit  of  nisi  priusi  tee  Itb  book,  309.  ante  325,  note  1 ;  they  are  allowed  only  on 
B.  (16).  special  motion.    (2  R.  S.  418,  f  46.) 

Vol.  II  38 
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and,  if  none  were  returned,  the  array  might  be  challenged  for  defect  of 
hundredora.  Thus  the  Gothic  jury,  or  nembda,  was  also  collected  out  of 
every  quarter  of  the  country  :  ^*  binos,  trinos,  vel  etiam  senos,  ex  singulis  ter* 
ritorii  quadrantibus  (s).**  For,  living  in  the  neighbourhood,  they  were  pro- 
perly the  very  country,  or  pais,  to  which  both  parties  had  appealed  ;  and 
were  supposed  to  know  beforehand  the  characters  of  the  parties  and  wit- 
nesses, and  therefore  they  better  knew  what  credit  to  give  to  the  facts  al- 
leged in  evidence.     But  this  convenience  was  overbalanced  by  another 

very  natural  and  almost  unavoidable  inconvenience  ;  that  jurors, 
f*360]    coming  out  of  the  immediate  neighbourhood,  would  be  apt  *to 

intermix  their  prejudices  and  partialities  in  the  trial  of  right.  And 
'«his  our  law  was  so  sensible  of,  that  it  for  a  long  time  has  been  gradually 
relinquishing  this  practice ;  the  number  of  necessary  hundredors  in  the 
whole  panel,  which  in  the  reign  of  Edward  III.  were  constantly  jtar(f), 
being  in  the  time  of  Fortescue  (u)  reduced  to  four.  Afterwards  indeed 
the  statute  35  Hen.  VIII.  c.  6.  restored  the  ancient  number  of  m,  but 
that  clause  was  soon  virtually  repealed  by  statute  27  Eliz.  c.  6.  which 
required  only  two.  And  sir  Edward  Coke  (t>)  also  gives  us  such  a  variety 
of  circumstances,  whereby  the  courts  permitted  thi3  necessary  number  to 
be  evaded,  that  it  appears  they  were  heartily  tired  of  it.  At  length,  by 
statute  4  d&  5  Ann.  c.  6.  it  was  entirely  abolished  upon  all  civil  actions,  ex- 
cept upon  penal  statutes ;  and  upon  those  also  by  the  24  Geo.  II.  c.  18. 
the  jury  being  now  only  to  come  de  eorpore  comitaius,  from  the  body  of  the 
county  at  large,  and  not  de  vidnetOy  or  from  the  particular  neighbourhood 
(18).  The  array  by  the  ancient  law  may  also  be  challenged,  if  an  alien 
be  party  to  the  suit,  and,  upon  a  rule  obtained  by  his  motion  to  the  court 
for  a  jury  de  mediekUe  linguae,  such  a  one  be  not  returned  by  the  sheriff, 
pursuant  to  the  statute  28  Edw.  III.  c.  13.  enforced  by  8  Hen.  VI.  c  29. 
which  enact,  that  where  either  party  is  an  alien  bom,  the  jury  shall  be  one 
half  denizens,  and  the  other  aliens  (if  so  many  be  forthcoming  in  the 
place),  for  the  more  impartial  trial ;  a  privilege  indulged  to  strangers  in 
no  other  country  in  the  world ;  but  which  is  as  ancient  with  us  as  the 
time  of  king  Ethelred,  in  whose  statute  de  morUicolis  WalUae  (then  aliens 
to  the  crown  of  England),  cap.  3.  it  is  ordained,  that  '*  duodeni  legales  ho- 
mines,  quorum  sex  WaUi  et  sex  Angli  erunt,  Anglis  et  Wallisjus  dicunto.** 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  presumed  to  one 
more  than  another  ;  and  therefore  it  was  resolved  soon  after  the  statute  8 
Hen.  VI.  (to)  that  where  the  issue  is  joined  between  two  aliens  (unless  the 
plea  be  hsid  before  the  mayor  of  the  staple,  and  thereby  subject  to  the 

restrictions  of  statute  27  Edw.  III.  st.  2.  o.  8.)  the  jury  shall  all 
[*361]    be  denizens.     And  it  now  might  be  a  question,  how  far  the  *sta- 

tute  3  Geo.  II.  c.  25.  (before  referred  to)  hath  in  civil  causes  un- 
designedly abridged  this  privilege  of  foreigners,  by  the  positive  directions 
therein  given  concerning  the  manner  of  impanelling  jurors,  and  the  per- 
sons to  be  returned  in  such  panel.  So  that  (unless  this  statute  is  to  be 
construed  by  the  same  equity  ivhich  the  statute  8  Hen.  VI.  c.  29.  declared 
to  be  the  rule  of  interpreting  the  statute  2  Hen.  V.  st.  2.  c.  3.  concerning 
tfie  landed  qualifications  of  jurors  in  suits  to  which  aliens  were  parties)  a 

it)  Stiernhook  dejurt  GctJL  L  1,  c.  4.  («)  ]  Inst.  157. 

(0  GUb.  Hist  C.  P.  c.  8.  (IP)  Yemrb.  31  Han.  VI.  4. 

(H)  dt  Laud.  LL.  e.  29. 


(16)  See  an  excellent  note,  Co.  Lit.  125.  a.  b.  note  (2). 
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court  might  perhaps  hesitate,  whether  it  has  now  a  power  to  direct  a  panel 
to  he  returned  de  medielate  linguae,  and  therehy  alter  the  method  prescribed 
for  striking  a  special  jury,  or  balloting  for  common  jurors  (19). 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors  ; 
and  seem  to  answer  the  recusatio  judieis  in  the  civil  and  canon  laws  :  by 
the  constitutions  of  which  a  judge  might  be  refused  upon  any  suspicion 
of  partiality  (x).  By  the  laws  of  England  also,  in  the  times  of  Bracton 
(y)  and  Fleta  {z),  a  judge  might  be  refused  for  good  cause  ;  but  now  the 
law  is  otherwise,  and  it  is  held  that  judges  and  justices  cannot  be  chal- 
lenged (o).  For  the  law  will  not  suppose  a  possibility  of  bias  or  favour 
in  a  judge,  who  is  already  sworn  to  administer  impartial  justice,  and 
whose  authority  greatly  depends  upon  that  presumption  and  idea.  And 
should  the  fact  at  any  time  prove  flagrantly  such,  as  the  delicacy  of  the 
law  will  not  presume  beforehand,  there  is  no  doubt  but  that  such  misbe- 
haviour would  draw  down  a  heavy  censure  from  those  to  whom  the  judge 
is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fact)  are 
reduced  to  four  heads  by  sir  Edward  Coke  (h) ;  propter  honoris  respectum ; 
propter  defectum ;  propter  affectum ;  and  propter  delictum, 

1 .  Propter  honoris  respectum  ;  as  if  a  lord  of  parliament  be  impanelled 
on  a  jury,  he  may  be  challenged  by  either  party,  or  he  may  challenge 
himself. 

•2.  Propter  defectum ;  as  if  a  jurjrman  be  an  alien  born,  this  is  [*362] 
defect  of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  li- 
berty, and  he  cannot  be  liber  et  legalis  homo.  Under  the  word  homo  also, 
though  a  name  common  to  both  sexes,  the  female  is  however  excluded, 
propter  defectum  sexus :  except  when  a  widow  feigns  herself  with  child,  in 
order  to  exclude  the  nextlieir,  and  a  supposititious  birth  is  suspected  to  be 
intended ;  then  upon  the  writ  de  ventre  inspiciendo,  a  jury^f  women  is  to 
be  impanelled  to  try  the  question,  whether  with  child  or  not  (c).  But 
the  principal  deficiency  is  defect  of  estate,  sufficient  to  qualify  him  to  be  a 
juror.  This  depends  upon  a  variety  of  statutes.  And,  first,  by  the  sta- 
tute of  West.  2.  13  Edw.  I.  c.  38.  none  shall  pass  on  juries  in  assises 
within  the  county,  but  such  as  may  dispend  20^.  by  the  year  at  the  least ; 
which  is  increased  to  40^.  by  the  statutes  21  Edw.  I.  st.  1.  and  2  Hen.  V. 
8t.  2.  c.  3.  This  was  doubled  by  the  statute  27  Eliz.  c.  6.  which  requires 
in  every  such  case  the  jurors  to  have  estate  of  freehold  to  the  yearly  value 
of  41.  at  the  least.  But,  the  value  of  money  at  that  time  decreasing  very 
considerably,  this  qualification  was  raised  by  the  statute  16  &  17  Car.  II. 
c.  3.  to  20/.  per  annum,  which  being  only  a  temporary  act,  for  three  years, 
was  suffered  to  expire  without  renewal,  to  the  great  debasement  of  juries. 
However  by  the  statute  4  &  5  W.  &  M.  c.  24.  it  was  again  raised  to  107. 
per  annum  in  England  and  Ql.  in  Wales,  of  freehold  \BXiA%  or  copyhold ;  which 
IS  the  first  time  that  copyholders  (as  such)  were  admitted  to  serve  upon 
juries  in  any  of  the  king's  courts,  though  they  had  before  been  admitted 
to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Ric  III.  c.  4.  and  9 

(x)  Cod,  3. 1.  16.    Decretal,  L  8, 1.  S8,  c.  30.  (a)  Co.  Litt.  904. 

(y)  /.  5,  e.  13.  (b)  1  Inst.  ISO. 

(m)  I  9,  e.  37.  (e)  Cro.  Eliz.  500. 

(19)  The  privilege  ia  expressly  preserved    orcriminat,  can  an  alien  insist  on  having  pan 
to  alicnH  indicted-or  impeacned  by  6  Geo.  IV.    of  the  jury  aliens  or  strangers.    (2  R.  S.  419 
c.  50.  4  47.    In  New- York,  in  no  case,  civil    ^  53 :  734,  ^  7.) 
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Hen.  YII.  c.  13.  And,  lastly,  by  statute  3  Geo.  II.  c.  25.  any  leaseholder 
for  the  term  of  five  hundred  years  absolute,  or  for  any  term  determinable 
upon  life  or  lives,  of  the  clear  yearly  value  of  20/.  p«r  annum  over  and 
above  the  rent  reserved,  is  qualified  to  serve  upon  jiuies  (20).  When  the 
jury  is  de  medietate  linguae^  that  is,  one  moiety  of  the  English  tongue  or 

nation,  and  the  other  of  any  foreign  one,  no  want  of  lands  shall 
[*363]    be  *cause  of  challenge  to  the  alien ;  for,  as  he  is  incapable  to  hold 

any,  this  would  totally  defeat  the  privilege  (d), 

3.  Jurors  may  be  challenged  propter  affectum,  for  suspicion  of  bias  or 
partiality.  This  may  be  either  a  pnnctpai  challenge,  or  to  the  favour,  A 
principal  challenge  is  such,  where  the  cause  assigned  carries  with  it  prima 
facie  evident  marks  of  suspicion,  either  of  malice  or  favour :  as,  that  a  ju- 
ror is  of  kin  to  either  party  within  the  ninth  degree  (e) ;  that  he  has  been 
arbitrator  on  either  side ;  that  he  has  an  interest  in  the  cause ;  that  there 
is  an  action  depending  between  him  and  the  party ;  that  he  has  taken 
money  for  his  verdict ;  that  he  has  formerly  been  a  juror  in  the  same 
cause ;  that  he  is  the  party's  roaster,  servant,  counsellor,  steward,  or  at^ 
tomey,  or  of  the  same  society  or  corporation  with  him :  all  these  are  prin- 
cipal causes  of  challenge  ;  which,  if  true,  cannot  be  overruled,  for  jurois 
must  be  omni  exceptione  majores.  Challenges  to  the  favour,  are  where  the 
party  hath  no  principal  challenge :  but  objects  only  some  probable  circum- 
stances of  suspicion,  as  acquaintance  and  the  like  (f) ;  the  validity  of 
which  must  be  left  to  the  determination  of  triors,  whose  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors,  in  case  the 
first  man  called  be  challenged,  are  two  indifierent  persons  named  by  the 
court ;  and  if  they  try  one  man  and  find  him  indifierent,  he  shall  be 
sworn  ;  and  then  he  and  the  two  triors  shall  try  the  next ;  and  when  ano- 

'  ther  is  found  indifierent  and  sworn,  the  two  triors  shall  be  superseded,  and 
the  two  first  sworn  on  the  jury  shall  tiy  the  rest  (g)  (21). 

4.  Challenges  pro^/^r  delictum,  are  for  some  crime  or  misdemeanor,  that 
afiects  the  juror's  credit  and  renders  him  infamous.  As  for  a  conviction  of 
treason,  felony,  perjury,  or  conspiracy ;  or  if  for  some  infamous  ofiTence  he 

hath  received  judgment  of  the  pillory,  tumbrel,  or  the  like ;  or  to 
[*364]    be  branded,  *whipt,  or  stigmatized ;  or  if  he  be  outlawed  or  ex- 
communicated, or  hath  been  attainted  of  false  yerdict,  prtiemunircy 

(d)  See  Stat.  S  Hen.  V.  at.  t,  c.  3.    8  Hen.  VL  c.  bat  the  principal  challenges  were  indefinite.  **  JU- 

S9.  ecbal  paktm  exeipere,  et  temper  ex  probabiK  covae 

(«)  Finch,  L.  401.  tre$  repudiari :  ttiam  pUarte  ear  eamta  pnugmamti  et 

if)  In  the  newMoy  or  jarjr  of  the  ancient  Goths,  wMmifeetaJ*    (Stiernhook,  2. 1,  c.  4.) 

three  challenges  only  were  allowed  to  the  favour,  {g)  Co.  Lltt.  153. 

(20)  The  qualifications  in  EngKind  are  en-  deny  what  is  alleged  for  matter  of  challenge ; 
larged  by  6  Geo.  17.  c.  50:  as  to  New-York,  and  it  is  then  only  that  triers  can  he  appomt> 
see  2  R.  S.  411,  ^  12,  &c.  ed.    It  was  also  thereby  determined,  that  the 

(21 )  The  question  of  challenge  to  the  ar-  whole  special  juiy  panel  cannot  be  challenged 
ray,  and  incidentally  to  the  fmlls  and  triers,  for  the  supposed  unindifferency  of  the  Master 
underwent  much  discussion  in  The  King  r.  of  the  Crown  Office,  he  being  the  officer  of 
Edmond$t  4  B.  &  A.  476 ;  and  in  that  case  it  the  court  appointed  to  nominate  the  jury, 
was  determined  that  no  challenge,  either  to  And  a  material  point  was  also  ruled  in  the 
the  array  or  to  the  polls,  can  be  taken  until  a  full  same  case,  namely,  that  it  is  not  competent  to 
jury  shall  have  appeared ;  that  the  disallow-  ask  jurymen,  whether  special  or  talesmen, 
ing  a  challenge  is  not  a  ground  for  a  new  trial,  whether  tl^ey  have  not,  previously  to  the  trial, 
but  for  a  venire  de  novo ;  that  every  challenge,  expressed  opinions  hostile  to  the  defendants 
either  to  the  array  or  to  the  polls,  ought  to  m  and  their  cause,  in  order  to  found  a  challenge 
propounded  in  such  a  way  that  it  may  be  put  to  the  polls  on  that  ground ;  but  such  expres- 
at  tne  time  upon  the  ni$ipriut  record,  so  that,  sions  must  be  proved  by  extrinsic  evidence, 
when  a  challenge  is  made,  the  adverse  party  But  see  now  stat.  6  Geo.  IV.  c.  50,  as.  27.  89. 

y  either  demur  or  ooanterplea,  or  he  may 
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or  forgeiy  ;  or  lastly,  if  be  hath  proved  recreant  when  champion  in  the 
trial  by  battle,  and  thereby  hath  lost  his  liberam  legem,  A  juror  may  him- 
self be  examined  on  oath  of  v&ri  dire,  veritatem  dicere,  with  regard  to  such 
causes  or  challenge  as  are  not  to  his  dishoui/ur  or  discredit ;  but  not  with 
regard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace  or  disadvan- 
tage (h). 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of 
jurors,  and  whereby  they  may  '  be  excluded  from  serving,  there  are  also 
other  causes  to  be  made  use  of  by  the  jurors  themseWes,  which  are  matter 
of  exemption  ;  whereby  their  service  is  excused,  and  not  excluded.  As  by 
statute  West.  2.  13  £dw.  I.  c.  38.  sick  and  decrepit  persons,  persons  not 
commorant  in  the  county,  and  men  above  seventy  years  old  ;  and  by  the 
statute  of  7  &  8  W.  III.  c.  32.  infants  under  twenty-one.  This  exemp- 
tion is  also  extended  by  divers  statutes,  customs,  and  charters,  to  physi- 
cians and  other  medical  persons,  counsel,  attorneys,  officers  of  the  courts, 
and  the  like  ;  all  of  whom,  if  impanelled,  must  shew  their  special  exemp- 
tion. Clergymen  are  also  usually  excused,  out  of  favour  and  respect  to 
their  function  :  but,  if  they  are  seised  of  lands  and  tenements,  they  are  in 
strictness  liable  to  be  impanelled  in  respect  of  their  lay-fees,  unless  they  be 
in  the  service  of  the  king  or  of  some  bishop  :  "  in  ohsequio  domini  regis, 
Del  alicujus  episcopi  (t)  (22)." 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unex- 
ceptionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a 
tales.  A  tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  pa- 
nel, in  order  to  make  up  the  deficiency.  For  this  purpose,  a  writ  of  decern 
tales,  octo  tales,  andt  the  like,  was  used  to  be  issued  to  the  sheriff  at  com- 
mon law,  and  must  be  still  so  done  at  a  trial  at  bar,  if  the  jurors  make  de- 
fault. But  at  the  assises  or  nisi  prius,  by  virtue  of  the  statute  35 
Hen.  VIII.  c.  6.  and  other  subsequent  ^statutes,  the  judge  is  em-  [*365] 
powered  at  the  prayer  of  either  party  to  award  a  tales  de  circum' 
stantibus  ( j),  of  persons  present  in  court,  to  be  joined  to  the  other  jurors  to 
try  the  cause ;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.  This  is  usually  done,  till  the  legal  number  of  twelve  be 
completed ;  in  which  patriarchal  and  apostolical  number  sir  Edward 
Coke  {k)  hath  discovered  abundance  of  mystery  {!). 

When  a  sufficient  number  of  persons  impanelled,  or  tales-men,  appear, 
they  are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the 
parties,  and  a  true  verdict  to  give  according  to  the  evidence  ;  and  hence 
they  are  denominated  the  yxry,jurata,  and  jurors,  sc.  juratores. 

We  may  here  again  observe,  and  observing  we  cannot  but  admire,  how 
scrupulously  delicate,  and  how  impartially  just  the  law  of  England  ap- 
proves itself,  in  the  constitution  and  frame  of  a  tribunal,  thus  excellently 
contrived  for  the  test  and  investigation  of  truth  ;  which  appears  most  re- 
markably, 1.  In  the  avoiding  of  frauds  and  secret  management,  by  elect- 
ing the  twelve  jurors  out  of  the  whole  panel  by  lot.     2.  In  its  caution 

(k)  Co.  LIU.  158.  b.  who  attributes  tho  introduction  of  this  number  to 

(0  F.  N.  B.  160.    Reg.  Brev.  17tf.  the  Normans,  tells  us  that  among  the  inhabitants 

(f)  AapendOx,  No.  II.  4  4.  of  Norway,  from  whom  tho  Normans  as  well  as 

(s>  1  Inst.  155.  the  Danes  were  descended,  a  g^oat  veneration 

(0  Pansanlas  relates,  that  at  the  trial  of  Mars,  was  paid  to  the  number  twelve :  "  nihil  eanciius^ 

for  murder,  In  the  court  denominated  Areopagus  nihil  antiquius  fuit ;  perinde  ae  ri  in  ipeo  hoe  nic 

from  that  incident,  he  was  acquitted  by  a  iury  mero  eecretaauaedam  eeaet  rtligioP    iDietert.  epis- 

composed  of  fwe/ve  pagan  deities.  And  Dr.  Bickes,  tolar.49.)     Spelm.  Gloss.  S29. 

(22)  They  arc  now  excused  by  6  Geo.  IV.  c.  50. 
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against  all  partiality  and  bias,  by  quashing  the  whole  panel  or  array,  if  the 
officer  returning  is  suspected  to  be  other  than  indifferent ;  and  repelling 
particular  jurors,  if  probable  cause  be  shewn  of  malice  or  favour  to  either 
party.  The  prodigious  multitude  of  exceptions  or  challenges  allowed  to 
jurors,  who  are  the  judges  of  fact,  amounts  nearly  to  the  same  thing  as 
was  practised  in  the  Roman  republic,  before  she  lost  her  liberty  :  that  the 
select  judges  should  be  appointed  by  the  pnetor  with  the  mutual 
[•366]  consent  of  the  parties.  •Or,  as  Tully  (m)  expresses  it :  "  nemi- 
nem  voluerunl  majores  nostril  non  modo  de  existimatiane  cujusquam^ 
sed  ne  pecuniaria  quidem  de  re  minima^  esse  judicem :  nisi  qui  inter  adver- 
sarios  convenisset.*^ 

Indeed  these  selecti  judices  bore  in  many  respects  a  remarkable  resem- 
blance to  our  juries :  for  they  were  first  returned  by  the  prstor :  de  decuria 
senatoria  conscribuntur :  then  their  names  were  drawn  by  lot,  till  a  certain 
number  was  completed  :  in  urnam  sortito  mittuntur,  ut  de  pluribus  neces- 
sarins  numerus  confici  posset :  then  the  parties  were  allowed  their  challen- 
ges ;  post  urnam  permittitur  accusatori^  ac  reo,  ut  ex  illo  numero  rejiciant 
quos  putaverint  sibi^  aut  inimicos,  aut  ex  aliqua  re  incommodos  fore :  next 
they  struck  what  we  call  a  tales ;  rejectione  celebrata,  in  eorum  locum  quire~ 
jecti  fuerunt  subsortiebatur  praetor  aliosy  quibus  ille  judicum  legitimus  nu' 
merus  compUreturs  lastly,  the  jugdes,  like  our  jury,  were  sworn ;  his  prefect 
tiSfjurabant  in  leges  judices ,  ut  obstricti  religione  judicarent  (n). 

The  jury  are  now  ready  to  hear  the  merits  ;  and,  to  fix  their  attention 
the  closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the 
pleadings  are  opened  to  them  by  counsel  on  that  side  which  holds  the 
affirmative  of  the  question  in  issue.  For  the  issue  is  said  to  lie,  and  proof 
is  always  first  required,  upon  that  side  which  affirms  the  matter  in  ques- 
tion :  in  which  our  law  agrees  with  the  civil  (o) ;  "  ei  incumbit  probation  qui 
dicity  non  qui  negat ;  cum  per  rerum  naturam  factum-negantis  probatio  nulla 
sit.^  The  opening  counsel  briefly  informs  them  what  has  been  transacted  in 
the  court  above  ;  the  parties,  the  nature  of  the  action,  the  declaration,  the 
plea,  replication,  and  other  proceedings,  and  lastly,  upon  what  point  the 
issue  is  joined,  which  is  there  set  down  to  be  determined.  Instead  of 
which  (/))  formerly  the  whole  record  and  process  of  the  pleadings 
[•367]  was  read  to  *them  in  English  by  the  court,  and  the  matter  in  is- 
sue clearly  explained  to  their  capacities.  The  nature  of  the  case, 
and  the  evidence  intended  to  be  produced,  are  next  laid  before  them  by 
counsel  also  on  the  same  side :  and  when  their  evidence  is  gone  through, 
the  advocate  on  the  other  side  opens  the  adverse  case,  and  supports  it  by 
evidence  ;  and  then  the  party  which  began  is  heard  by  way  of  reply. 

The  nature  of  my  present  design  will  not  permit  me  to  enter  into  the 
numberless  niceties  and  distinctions  of  what  is,  or  is  not,  legal  evidence  to  a 
jury  {q),  I  shall  only  therefore  select  a  few  of  the  general  heads  and  lead- 
ing maxims,  relative  to  this  point,  together  with  some  observations  on  the 
manner  of  giving  evidence. 

And,  first,  evidence  signifies  that  which  demonstrates,  makes  clear,  or 

(m)  oro  daentiOf  43.  (p )  Fortesc.  c.  90. 

(n)  A  scon,  in  (He.  Vtr.  1.6.    A  learned  writer  of  {q)  This  is  admirably  well  performed  in  lord  chief 

our  own,  Dr.  Pettinsal,  hath  shewn  in  an  elabo-  baron  Gilbert's  excellent  treatise  of  evidence  ;  a 

rate  woric  (published  j1.  J).  1796.)  so  many  resem-  work  which  it  is  impossible  to  abstract  or  abridKe, 

blancea  between  the  SiKOorat  of  the  Greeks,  the  without  losing  some  beauty  and  destroying  tne 

jifdiee*  teleeti  of  the  Romans,  and  the  juries  of  the  chain  of  the  whole  ;  and  which  hath  lately  been 

English,  that  he  is  tempted  to  conclude  that  the  engrafted  into  a  very  useful  work,  the  introduction 

]atter*are  derived  fbom  the  former.  of  the  law  of  nisi  prtti.«.  4to  1767. 

(0)  Ff.  S9,  8,  9.    Vod.  4.  19.  93. 
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ascertaiDs  the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side 
or  on  the  other ;  and  no  evidence  ought  to  be  admitted  to  any  other  point. 
Therefore  upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  non  est  factum^  and  the  issue  is,  whether  it  be  the  defendant's 
deed  or  no  ;  he  cannot  gi^e  a  release  of  this  bond  in  evidence  :  for  that 
does  not  destroy  the  bond,  and  therefore  does  not  prove  the  issue  which  he 
has  chosen  to  rely  upon,  rnz,  that  the  bond  has  no  existence. 

Again  ;  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that  which 
is  given  in  proof,  or  that  which  the  jury  may  receive  by  their  own  private 
knowledge.  The  former,  or  proofs^  (to  which  in  common  speech  the  name 
of  evidence  is  usually  confined),  are  either  written,  or  paro/,  that  is,  by  word 
of  mouth.  Written  proofs,  or  evidence,  are,  1 .  Records,  and  2.  Ancient 
deeds  of  thirty  years  standing;  which  prove  themselves  (23) ;  but 
3.  Modem  deeds,  and  4.  Other  'writings,  must  be  attested  and  [*368] 
verified  by  parol  evidence  of  witnesses.  And  the  one  general  rule 
that  runs  through  all  the  doctrine  of  trials  is  this,  that  the  best  evidence 
the  nature  of  the  case  will  admit  of  shall  always  be  required,  if  possible  to 
be  had  ;  but  if  not  possible,  then  the  best  evidence  that  can  be  had  shall 
be  allowed  (24).  For  if  it  be  found  that  there  is  any  better  evidence  ex- 
isting than  is  produced,  the  very  not  producing  it  is  a  presumption  that  it 
would  have  detected  some  falsehood  that  at  present  is  concealed.  Thus, 
in  order  to  prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the 

(23)  The  tame  rule  applies  to  wills  thirty  ceptions  to  general  rules,  these  exceptions  are 
rears  old.  4  T.  R.  709.  note.  This  rule  is  as  much  recognized  by  the  law  as  the  general 
laid  down  in  books  of  evidence  without  suffi-  rule  ;  and  where  boundaries  and  limits  are  es- 
eient  explanation  of  its  principle,  or  of  the  tahlished  by  the  law  for  every  case  that  can 
extent  ox  its  application.  There  seems  to  be  possibly  occur,  it  is  immaterial  what  we  call 
danger  in  permitting  a  deed  to  be  read  merely  the  rule,  and  what  the  exception. 

because  it  bears  date  above  thirty  years  before  Some  of  the  numerous  cases  which  are 

its  production,  and  in  requiring  no  evidence,  found  even  in  modem  books  may  be  cited  for 

where  a  forgery  may  be  committed  with  the  illustration  and  in  confirmation  of  the  text  and 

least  probability  of  detection.    Chief  Baron  note. 

Gilbert  lays  down,  that  where  possession  has  If  the  subscribing  witness  be  living  and 

gone  agreeably  to  the  limitations  of  a  deed  within  the  jurisdiction  of  the  court,  he  must 
earing  date  thirty  years  ago,  it  may  be  read  be  called  to  prove  the  execution ;  or  if  he  can- 
without  any  evidence  of  its  execution,  though  not  be  found,  and  that  fact  be  satisfactorily 
die  subscribing  witnesses  be  still  living.  Law  explained,  proof  of  his  hand-writing  will  be 
of  Ev.  94.  For  such  possession  affords  so  sufficient  evidence  of  the  execution.  Bonus 
strong  a  presumption  in  favour  of  the  authen-  v.  Trompowrky^  7  T.  R.  266.  And  the  wit- 
ticity  of  the  deed,  as  to  supersede  the  necessi-  ness  of  the  execution  is  necessary ;  acknow* 
ty  of  any  other  proof  of  the  validity  of  its  ledgment  of  the  party  who  executed  the  deed 
origin,  or  of  its  due  execution.  The  court  of  cannot  be  received.  Johnaon  v.  Jlfa«on,  1 
kind's  bench  have  determined  that  the  mere  £sp.  69.  At  least  only  as  secondary  evidence, 
production  of  a  parish  certificate,  dated  above  Co/£,  Bart.  v.  Dunning^  4  East,  53.  And  ac- 
thirty  years  ago,  was  sufficient  to  make  it  knowledgment  to  a  subscribing  witnem  by  an 
evidence,  without  giving  any  account  of  the  obligor  of  a  lK>nd  that  he  has  executed  it,  is 
custody  ifrom  which  it  was  extracted.  5  T.  sufficient.  PouffU  v.  Blackett^  9  Esp.  67 ;  and 
R.  259.  see  Grellier  v.  AVa/e,  Peake,  146.  But  a  mere 

(24)  No  rule  of  law  is  more  frequently  bystander  may  not  i)e  received  to  supply  the 
cited,  and  more  generally  mjsconceived,  than  absence  of  the  subscribing  witness,  M*Crau> 
this..  It  is  certainly  true  wlSen  rightly  under-  v.  Gentry,  3  Campb.  232,  or  only  as  seconda- 
stood  ;  but  it  is  very  limited  in  its  extent  and  ry  evidence,  see  the  next  case.  If  the  appa- 
application.  It  signifies  nothing  more  than  rent  attesting  witness  deny  that  he  saw  the 
that,  if  the  best  fc;ga/ evidence  cannot  possibly  execution,  secondary  evideiice  is  admissible ; 
be  produced,  the  next  best  legal  evidence  shall  that  is  to  say,  the  hand-writing  of  the  obligor, 
be  admitted.  Evidence  may  be  divided  into  &c.  may  be  proved.  Ley  v.  Ballard,  3  Esp. 
primary  and  secondary  ;  and  the  secondary  173.  n.  And,  as  a  general  rule,  it  seems  that 
evidence  is  as  accurately  defined  by  the  law  wherever  a  subscribing  witness  appears  to  an 
as  the  primary.  But  in  general  the  want  of  instrument,  note,  &c,  he  must  be  called  or  his 
better  evidence  can  never  justify  the  admis-  absence  explained.  See  Higgt  v.  Dixorit  2 
sion  of  hearsay,  interested  witnesses,  or  the  Stark.  180.  Breton  r.  Cope,  Peake,  31. 
copies  of  copies,  &r.     Where  there  are  ex- 
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very  deed  of  lease  itself,  if  in  being :  bnt  if  that  be  positively  proved  to  be 
burnt  or  destroyed  (not  relying  on  any  loose  negative,  as  that  it  cannot  be 
found,  or  the  like),  then  an  attested  copy  may  be  produced  ;  or  parol  evi- 
dence be  given  of  its  contents.  So,  no  evidence  of  a  discourse  with  ano- 
ther will  be  admitted,  but  the  man  himself  must  be  produced ;  yet  in  some 
cases  (as  in  proof  of  any  general  customs,  or  matters  of  common  tradition 
or  repute),  the  courts  admit  o(  hearsay  evidence,  or  an  account  of  what  per- 
sons deceased  have  declared  in  their  lifetime  :  but  such  evidence  will  not 
be  received  of  any  particular  facts  (25).  So  too,  books  of  account,  or  shop- 
books,  are  not  allowed  of  themselves  to  be  given  in  evidence  for  the  owner ; 
but  a  servant  who  made  the  entry  may  have  recourse  to  them  to  refresh) 
his  memory  ;  and,  if  such  servant  (who  was  accustomed  to  make  those 
entries)  be  dead,  and  his  hand  be  proved,  the  book  may  be  read  in  evi- 
dence (r) :  for  as  tradesmen  are  often  under  a  necessity  of  giving  credit 
without  any  note  or  writing,  this  is  therefore,  when  accompanied  with  such 

(r)  Lftw  of  MM  primt,  900. 


(25)  It  in  a  genenl  rale  that  the  mere  re- 
cital of  a  fact,  that  is,  Uie  mere  oral  assertion 
or  written  entry  by  an  individual,  that  a  par- 
ticular fact  is  true,  cannot  be  received  in  evi- 
dence. But  the  obje<ftion  does  not  apply  to 
any  public  documents  made  under  lawful  au- 
thority, such  as  gazettes,  proclamations,  pub- 
lic surreys,  records,  and  other  memorials  of  a 
similar  description,  and  whenever  the  declara- 
tion or  entry  is  in  itself  a  fact,  and  is  part  of 
the  rtt  ge$ta€.  Stark,  on  Evid.  p.  1.  46,  7. 
But  it  is  to  be  carefully  observed,  tnat  neither 
the  declarations,  nor  any  other  acts  of  those 
who  are  mere  strangers,  or  as  it  is  usually 
termed,  any  rea  inter  alioa  octa^  is  admissible 
in  evidence  against  any  one,  as  affording  a 
presumption  against  him  in  the  way  of  admis- 
sion, or  otherwise.    lb.  51. 

In  cases  of  customs  and  prescriptive  rights, 
hearsay  or  traditional  evidence  is  not  admitted 
until  some  instances  of  the  custom  or  exer- 
cise of  the  right  claimed  are  first  proved. 
The  declarations  of  parents  respecting  their 
marriage,  and  the  legitimacy  of  their  chil- 
dren, are  admitted  after  their  decease  as  evi- 
dence. And  hearsay  is  also  received  respect- 
ing pedigrees  and  the  death  of  relation^ 
abroad.  Bull.  N.  P.  294.  2£sp.784.  What 
has  been  said  in  conversation  in  the  hearing 
of  any  party,  if  not  contradicted  b^  him,  may 
be  given  in  evidence ;  for,  not  being  denied, 
it  amounts  to  a  species  of  confession.  But  it 
can  only  be  received  where  it  must  be  pre- 
sumed to  have  been  heard  by  the  party,  and 
therefore  in  one  case  the  court  stopped  the 
witness  from  repeating  a  conversation,  which 
had  passed  in  a  room  where  the  prisoner  was, 
but  at  the  time  while  she  had  fainted  away. 
It  has  been  the  practice  of  the  quarter-ses- 
sions to  admit  the  declarations  of  paupers  re- 
specting their  settlements,  to  be  received  as 
evidence  after  their  death,  or  if  living,  where 
they  could  not  be  produced.  See  3  T.  R. 
707.  where  the  judges  of  the  king's  bench 
were  divided  upon  the  legality  of  this  prac- 
tice, and  where  the  subject  of  hearsay  evi- 
dence is  much  discussed  For  many  years, 
whilst  lord  Mansfield  presided  in  the  court  of 


king's  bench,  the  court  were  unanimously  of 
opinion,  that  the  declarations  of  a  pauper  re- 
specting his  settlement  might,  after  his  death, 
M  proved  and  given  in  evidence.  When  lord 
Kenyon  and  another  judge  were  introduced, 
the  court  were  divided,  and  the  former  prac- 
tice prevailed ;  but  when  the  court  were  en- 
tirely changed,  they  determined  that  this  hear- 
say evidence  was  not  founded  on  any  princi- 
ples of  law,  and  that  the  evidence  at  the  quar- 
ter-sessions in  the  cases  of  settlement,  ought 
to  be  the  same  as  that  in  all  other  courts,  in 
the  trials  which  could  respectively  he  brought 
before  them.  2  East,  54  dc  63.— The  court  of 
king's  bench  has  decided,  that  a  father's  de- 
claration of  the  place  of  the  birth  of  his  son 
is  not  evidence  after  the  father's  death.  8 
East,  539.  But  it  would  not,  probably,  be 
difficult  to  prove,  that  this  is  of  the  nature  of 
pedigree,  and  ought  to  be  admitted,  as  the  fa- 
ther's declaration  of  the  time  of  his  son's 
birth,  which  has  always  been  legal  evidence. — 
In  criminal  cases,  the  declarations  of  a  per- 
son, who  relates  in  extremis^  or  under  an  ap- 
prehension of  dying,  the  cause  of  his  deatn, 
or  any  other  material  circumstance,  may  be 
admitted  in  evidence;  for  the  mind  in  that 
awful  state  is  presumed  to  be  under  as  great 
a  religious  obligation  to  disclose  the  truth,  as 
is  created  by  the  administration  of  an  oath. 
But  declarations  of  a  deceased  person  ought 
not  to  be  received,  unless  the  court  is  satiafied, 
from  the  circumstances  of  the  case,  that  they 
were  made  under  the  impression  of  approach- 
ing dissolution.  Leach's  Cases,  400.  But 
the  declarations  of  a  felon  at  the  place  of  exe- 
cution cannot  be  received,  as  he  is  incompe- 
tent to  give  evidence  upon  oath ;  and  the  si- 
tuation of  a  dying  man  is  only  thought  equiva* 
lent  to  that  of  a  competent  witness,  when  he 
is  sworn.  Ibid.  276.  By  the  1  dc  2  Ph.  dc 
Mar.  c.  13.  depositions  taken  before  a  justice, 
of  peace  in  cases  of  felony,  msy  be  read  in 
evidence  at  the  trial,  if  the  witness  dies  be- 
fore the  trial.  But  as  the  statute  confines  this 
to  felony,  and  as  it  is  an  innovation  upon  the 
common  law,  it  cannot  be  extended  to  any 
misdemeanor.    1  Salk.  281. 


PRIVATE  WRONGS.  285 

other  collateral  proofs  of  fairness  and  regularity  («),  the  best  evidence  that 
can  then  be  produced.  However  this  dangerous  species  of  evidence  is  not 
carried  so  far  in  England  as  abroad  (t) ;  where  a  man's  own  books  of  ac- 
counts, by  a  distortion  of  the  civil  law  (which  seems  to  have  meant  the 
same  thing  as  is  practised  with  us)  (u)  with  the  suppletory  oath 
of  *the  merchant,  amount  at  all  times  to  full  proof  (26).  But  as  [*369] 
this  kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  u|^n  the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I.  c. 
12.  (the  penners  of  which  seem  to  have  imagined  that  the  books  of  them- 
selves were  evidence  at  common  law)  confines  this  species  of  proof  to  such 
transactions  as  have  happened  within  one  year  before  the  action  brought  ; 
unless  between  merchant  and  merchant  in  the  usual  intercourse  of  trade. 
For  accounts  of  so  recent  a  date,  if  erroneous,  may  more  easily  be  unravel- 
led and  adjusted  (27). 

With  regard  to  parol  evidence,  or  tntnesses ;  it  must  first  be  remembered, 
that  there  is  a  process  to  bring  them  in  by  writ  o(  stiij>oenaad  testificandum : 
which  commands  them,  laying  aside  all  pretences  and  excuses,  to  appear 
at  the  trial  on  pain  of  1001.  to  be  forfeited  to  the  king ;  to  which  the  sta- 
tute 5  Eliz.  c.  9.  has  added  a  penalty  of  202.  to  the  party  aggrieved,  and 
damages  equivalent  to  the  loss  sustained  by  want  of  his  evidence.  But 
no  witness,  unless  his  reasonable  expenses  be  tendered  him,  is  bound  to 
appear  at  all ;  nor>  if  he  appears,  is  he  bound  to  give  evidence  till  such 
charges  are  actually  paid  him  ;  except  he  resides  within  the  bills  of  mor- 
tality, and  is  summoned  to  give  evidence  within  the  same.  This  compul- 
sory process,  to  bring  in  unwilling  witnesses,  and  the  additional  terrors  of 
an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  thorough 
investigation  of  truth  (28) :  and,  upon  the  same  principle,  in  the  Athenian 
courts,  the  witnesses  who  were  summoned  to  attend  the  trial  had  the  choice 
of  three  things  ;  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny 
or  abjure  it,  or  else  to  pay  a  fine  of  a  thousand  drachmas  (v). 

All  witnesses,  of  whatever  religion  or  country,  that  have  the  use  of  theii; 
reason  (29),  are  to  be  received  and  examined,  except  such  as  are  infamous, 

(»)  SsI1l.S85.  ewifto  pemieiotum  ett^  ut  ei  scriptvrue  credatuTt 

(t)  Gail,  oitervat.  9.  90.  98.  qua  mm»juuque  sibi  adnotatume  propria  debitortm 

<«)  Juttntmenta  dcmetHea,  ttu  aJnatoHo,  si  nan  caiutituit.    {Ibid.  L  7.) 

•Nit  fupgue   adminiadi*  adjuvmUurj  ad  probaiio'  (v)  Pott.  Antiq.  b.  1|  c.  91. 

utmiola  non  suffieiunt.    (C<n<.  4. 10.  5.)    Nam  «»• 

(20)  In  New- York,  where  there  have  been  court  will  not  grant  an  attachment  against  a 

r^lar  dealings  between  the  parties,  and  it  is  witness,  unless  all  the  necessary  ezpeisesrof 

pioTed  that  the  merchant  keeps  honest  and  the  journey  to  and  from,  and  the  wkness'e- 

mir  books  of  account,  and  has  no  clerk,  and  stay  at  the  place  of  trial,  be  tendered  at  the  -^ 

that  he  has  furnished  some  of  the  articles,  his  time  of  serving  the  subpoena.    1  H.  Bl.  49. 

books  of  account  may  be  received  in  evidence.  1  Meriv.  191.    13  East,  15.    Still  the  court 

(12  Johns.  R.  461.)  will  not  enter  into  nice  calculations  of  ex- 

(27)  The  entries  in  the  book  of  a  person  pense,  but  consider  whether  the  non-attend- 
deceaAed,  not  connected  with  the  parties,  are  ance  originated  in  obstinacy  or  not.  2  Stra. 
of  no  more  avail  than  hearsay.  But  the  books  1150.  The  same  rule  prevails  in  the  case  of 
of  an  incumbent,  respecting  the  tithes  of  the  witnesses  bona  fid«  brought  from  abroad.  1 
parish,  are  evidence  for  his  successor.  5  T.  Marsh.  563.  4  Taunt.  699.  6  ib.  88.  A  wit- 
R.  123.    2  Vet.  43.  nesa  is  not  in  general  entitled  to  remuneration 

(28)  A  copy  of  the  writ,  or  the  substance  for  loss  of  time,  1  B.  ^  B.  515.  5  M.  &  S. 
thereof,  5  Mod.  355.  Cro.  Car.  540.  should  be  156 ;  though  in  some  instances  it  ia  allowed 
served  personally  on  each  witness,  and  the  to  attomies  and  medical  practitioners.  Ib. 
original  shewn  to  him.  The  usual  mode  of  159.  The  expenses  of  makins  scientific  ex- 
{MiMseeding  against  witnesses,  for  disobedience  periments,  with  a  view  to  evidence,  are  not 
of  the  writ  of  subpoena,  is  by  the  summary  allowable.    3  B.  &  B.  72. 

process  of  an  attachment  for  a  contempt,  2        (29)  A  Mahometan  may  be  sworn  upon  the 
Stn.  1054.    Cowp.  386.    Doug.  561 ;  but  the    Alcoran,  and  a  Gentoo  according  to  the  cus- 

Vol.  II.  39 
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or  such  as  are  interested  in  the  eyent  of  the  cause.  AU  others  are  competent 
witnesses ;  though  the  jury  from  other  circumstances  will  judge 
[*370]  of  their  credibility  (30).  ^Infamous  persons  are  such  as  may  be 
challenged  as  jurors,  propter  delictum ;  and  therefore  never  shadl  be ' 
admitted  to  give  evidence  to  inform  that  jury,  with  whom  they  were  too 
scandalous  to  associate.  Interested  witnesses  may  be  examined  upon  a 
voir  dire^  if  suspected  to  be  secretly  concerned  in  the  event ;  or  their  inte- 
rest may  be  proved  in  court  Which  last  is  the  only  method  of  support- 
ing an  objection  to  the  former  class :  for  no  man  is  to  be  examined  to  prove 

fom  of  India,  and  their  eTidence  may  be  re-  (30)  "The  old  cases  upon  the  competency 
ceired  eren  in  a  criminal  case.  Leach's  Ca-  of  witnesses  have  gone  upon  reiy  subtle 
ses,  52.  1  Atk.  21.  But  an  Atheist,  or  a  per-  grounds.  But  of  late  years  the  cooits  have 
son  nrho  has  no  belief  or  notion  of  a  6oa,  or  endeavoured,  as  far  as  possible,  consistent  with 
a  future  state  of  rewards  and  punishments,  authorities,  to  let  the  objection  go  to  the 
ought  not  in  any  instance  to  be  admitted  as  a  credit,  rather  than  to  the  competencr  of  a  wit- 
witness.  1.  Atk.  45.  B.  N.  P.  202.  See  ness."  Lord  Mansfield,  1  T.  R.  300. 
Peake  Rep.  11,  where  Builer,  J.,  held  that  the  It  is  now  established,  that  if  a  witness  does 
proper  question  to  be  asked  of  a  ^witness  is,  not  immediatelj  gain  or  lose  hr  the  event  of 
whether  he  believes  in  God,  the  obligation  of  the  cause,  and  if  the  rerdict  in  the  cause  can- 
an  oath,  and  m  a  future  state  of  rewards  and  not  be  evidence  either  for  or  against  him  in 
punishments.  any  other  suit,  he  ahall  be  admitted  as  a  com- 

I  have  known  a  witneas  rejected,  and  hissed  potent  witnen,  though  the  circumstances  of 
out  of  court,  who  declared  that  he  doubted  of  the  case  may  in  some  degree  lessen  his  credi- 
the  existence  of  a  God,  and  a  future  state,  bility.  3  T.  R.  27.  The  interest  must  be  a 
But  1  have  since  heard  a  learned  judge  de-  present,  certain,  vested  interest,  and  not  on- 
ciare  at  nisi  prius,  that  the  judges  had  resolved  certain  or  contingent,  Doug.  134.  1  T.  R. 
not  to  permit  adult  witnesses  to  be  interrogat-  163.  1  P.  Wms.  287 :  therefore  the  heir  ap- 
ed respectins  their  belief  of  a  Deity  and  a  fu-  parent  is  competent  in  support  of  the  claim  of 
tare  stste.  It  is  probably  more  conducive  to  the  ancestor,  though  the  remainder-man,  hav- 
the  course  of  justice,  that  this  should  be  pre>  ing  a  vetted  interest,  is  incompetent.  Salk. 
sumed  till  the  contrary  is  proved.  And  the  2^.  Ld.  Raym.  724.  A  clerk  of  the  com- 
most  religious  witness  may  be  scandalized  by  pany  of  wire-drawers  is* competent,  in  an  ac- 
the  imputation,  which  the  very  question  con-  tion  against  a  person  for  acting  as  an  assistance 
veys.  although  the  verdict  might  cause  the  defend- 

Quakers,  who  refuse  to  take  an  oath  under  ant  to  be  sworn,  upon  which  the  clerk  would 

any  form,  by  the  7  &  8  W.  c.  34.  are  permitted  obtain  a  fee.    See  Surk.  on  £v.  p.  4.  745. 

'  in  judicial  proceedings  to  make  a  solemn  affir-  A  servant  of  a  tradesman,  from  necessity, 

mation;  and  if  such  affirmation,  like  an  oath,  is  permitted  in  an  action  by  his  master  to 

js  proved  to  be  false,  they  are  subject  to  the  prove  the  delivery  of  goods,  though  he  himself 

penalties  of  penury.    But  this  does  not  ex-  may  have  purloined  them ;  but  m  an  action 

tend  to  criminal  cases.    8  Geo.  I.  c.  6.    22  brought  against  the  master  for  the  negligence 

Geo.  11.  c.  30.  and  c.  46.  of  his  servant,  the  servant  cannot  be  a  witness 

Their  affirmations  are  received  in  penal  nc-  for  his  master  without  a  release ;  for  his  mas- 

tions,  as  for  briberr.    See  Atcheson  v.  Eve-  ter  may  afterwards  have  his  action  against  the 

ritt,  CowD.  382.  where  this  subject  is  largely  servant,  and  the  verdict  recovered  against  him 

diseussea.  may  be  given  in  evidence  in  that  action  to 

Lord  Mansfield  lays  down  generally  that  an  prove  the  damage  which  the  master  has  sus- 

affirmation  is  not  refused  where  the  action,  tained.    4  T.  R.  589. 

though  in  form  of  a  criminal  action,  in  sub-  B^  the  46  Geo.  III.  c.  37.  it  is  enacted,  that 

stance  is  a  mere  action  between  party  and  a  witness  cannot  refuse  to  anawer  a  question 

party.    Lord  Mansfield  there   laments   that  relevant  to  the  matter  in  issue,  the  anawerin^ 

such  an  exception  had  been  made  by  the  le-  of  which  has  no  tendency  to  accuse  himself* 

gislature.  or  to  expose  him  to  a  penalty  or  forfeiture,  fay 

In  New-Yoilc,  the  test  of  the  competency  reason  only  that  the  answer  to  such  question 
of  a  witness  is  his  belief  in  the  existence  msy  establish,  or  tend  to  establish,  that  he 
of  a  Supreme  Being  who  will  punish  false  owes  a  debt  or  is  subject  to  a  civil  suit-t 
swearing,  but  the  witness  cannot  be  inter-  This  statute  was  passed,  because  upon  n 
rogsted  on  this  subject :  his  unbelief  must  be  point  which  arose  at  lord  Melville's  impeach* 
proved  by  others,  unless  the  question  is  put  ment,  the  high  living  authorities  of  the  law 
to  an  infant,  or  one  apparently  of  weak  intel-  were  nearly  divided,  whether  a  witness  wa« 
lect,  to  ascertain  his  capacity  of  mind.  (2  R.  compellable  to  answer  such  a  question.  But 
S.  408,  ^  87.)  Any  person  not  believing  in  surely  it  was  agreeably  to  the  law  of  England« 
the  christian  raligion  is  sworn  according  to  that  a  man  should  be  compelled  to  be  honest, 
the  ceremonies  of  his  peculiar  religion.  (Id.  and  where,  if  he  avoided  Uie  question,  injut- 
4  80.)  All  who  have  scruples  against  taking  tice  would  be  done  both  between  the  parties  be- 
an oath  may  affirm  in  sZf  cases.  (Id.  407,  fore  the  court,  and  afterwards  between  the  wit- 
^  84.)  ness  and  some  other  party. 

t  The  same  provision  is  made  2  R.  S.  405,  ^  71 
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hiB  own  infamy  (31).  And  no  counsel,  attorney,  or  other  person,  introsted 
with  the  secrets  of  the  cause  by  the  party  hiinself  shall  be  compelled,  or 
perhaps  allowed,  to  give  evidence  of  such  conversation  or  matters  of  priva- 
cy, as  came  to  his  knowledge  by  virtue  of  such  trust  and  confidence  (v)  (32) : 
but  he  may  be  examined  as  to  mere  matters  of  fact,  as  the  execution  of  a 
deed  or  the  like,  which  might  have  come  to  his  knowledge  without  being 
intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any  single 
facts,  though  undoubtedly  the  concurrence  of  two  or  more  corroborates  &e 
proof.  Yet  our  law  considers  that  there  are  many  transactions  to  which 
only  one  person  is  privy  ;  and  therefore  does  not  ahoays  demand  the  tes- 
timony of  two,  as  the  civil  law  universally  requires.  "  Uniai  responsio  testis 
omnino  nan  audiatur  (to)."  To  extricate  itself  out  of  which  absurdity,  the 
modem  practice  of  the  civil  law  courts  has  plunged  itself  into  another. 
For,  as  they  do  not  allow  a  less  number  than  two  witnesses  to  the  plena 
probatioy  they  call  the  testimony  of  one,  though  never  so  clear  and  positive* 
semi'plena  probeOio  pnly,  on  whom  no  sentence  can  be  founded.  To  make 
up  therefore  the  necessary  complement  of  witnesses,  when  they  have  one 
only  to  a  single  fact,  they  admit  the  party  himself  (plaintiff  or  defendant) 
to  be  examined  in  his  own  behalf;  and  administer  to  him  what  is  called 
the  suppletary  oath ;  and,  if  his  evidence  happens  to  be  in  his  own  favour, 
this  immediately  converts  the  half  proof  into  a  whole  one.     By  this  inge- 

(v)  Law  of  mri  pnut,  967.  (w)  Cod.  4.  SO.  0. 

(31 )  A  witnera  may  be  examined  with  re-  prove  that  he  had  no  interett  in  the  veeeek 

|ard  to  hie  own  infamy,  if  the  oonfeasion  of  Cited  in  1  T.  R.  301.    The  parents  may  give 

It  does  not  subject  him  to  any  fotore  punish*  evidence  to  bastardize  their  issue,  6  T.  R. 

ment ;  as  a  witness  mar  be  asked  if  he  has  330,   331.  or  to  prove  the  legitimacy,  ib. ; 

not  stood  in  the  pillory  tor  peijury,  4.  T.  R.  though  it  is  said  the  sole  evidence  of  the 

440  ;  but  he  cannot  be  entirely  rejected  as  a  mother,  a  married  woman,  shall  not  be  suffi- 

witness  without  the  production  of  the  record  cient  to  bastardize  her  child.    B.  R.  H.  79. 

of  conviction,  by  which  he  is  rendered  incom-  1  Wils.  340. 

petent.  8  East,  77.    Though  it  has  been  held,  In  New-York,  conviction  for  a  felony,  and 

in  some  other  cases,  that  a  witness  is  not  for  that  alone,  incapacitates  a  person  from 

bound  to  answer  such  questions.     4  St  Tri.  being  a  witness  on  account  of  infamy :  the 

746.    1   Salk.  153.    4  Esp.  225.  242.    It  is  incapacity  may  be  removed  by  a  pardon.    (2 

quite  clear  that  a  man  is  not  bound  to  answer  R.  o.  701,  §  23.) 

any  questions,  either  in  a  court  of  law  or  (32)  But  the  principles  and  policv  of  this 

equity,  which  may  tend  to  criminate  himself,  rule  restrain  it  to  that  confidence  only,  which 

or  which  may  render  him  liable  to  a  penaltv.  is  placed  in  a  counsel  or  solicitor,  and  which 

Stra.  444.    3' Taunt.  424.    4  St.  Tri.  6.    6ib.  must  necessarily  be  inviolable,  where  the  use 

649.    16.  Yes.  242.    2  Ld.  Raym.  106Q.    Mit-  of  advocates  and  legal  assistants  is  admitted, 

ford's  Ch.    PI.  157.    As  to  questions  which  But  the  purposes  of  public  justice  supersede 

menly  disgrace  the  witness,  there  is  some  the  delicacy  of  everjr  other  species  of  oon- 

difiiculty.    See  Stark,  on  Ev.  pt.  2. 130.    Still  fidential  communication.    In  the  trial  of  the 

a  witness  is  in  no  case  legally  incompeteni  to  duchess  of  Kingston,  it  was  determined  that 

allege  his  own  turpitude,  or  to  give  evidence  a  friend  might  be  bound  to  disclose,  if  neces- 

which  involves  his  own  infamy,  2  Stark.  Rep.  sary  in  a  court  of  justice,  secrets  of  the  most 

liCL  8  East,  78.  11  East.  309;  or -impeaches  sacred  nature  which  one  sex  could  repose  in 

his  own  solemn  acts,  5  M.  &  S.  244.    7  T.  the  other.    And  that  a  surgeon  was  bound  to 

R.  604 ;  unless  he  be  rendered  incompetent  communicate  any  information  whatever,  which 

by  a  le^  interest  in  the  event  of  the  cause,  he  was  possessed  of  in  consequence  of  his 

or  in  tho  record.    It  seems  to  be  an  universal  professional  attendance.    1 1  St.  Tr.  243.  246. 

rule, that  a  jMr<iee}M  crimmif  may  be  examined  And  those  secrets  only,  communicated  to  a 

as  a  witness  in  both  civil  and  criminal  cases,  counsel  or  attorney,  are  inviolable  in  a  court 

provided  he  has  not  been  incapacitated  bv  a  of  justice,  which  have  been  intrusted  to  them 

conviction  of  crime.    As  a  clerk  who  had  laid  whilst  acting  in  their  respective  characters  to 

out  money  which  he  had  embezzled  in  illegal  the  part?  as  their  client.    4  T.  R.  431.  753. 

insurances,  was  held  to  be  a  competent  witness  In  New-York,  physicians,   surgeons,  ai)d 

ibrthe  master  acainst  the  insurer.    Cowp.  197.  deigymen,  are  not  now  allowed  to  disclose 

So  a  man  who  has  pretended  to  convey  lands  matters  confided  to  them  in  their  professional 

to  another,  may  prove  that  he  had  no  title.  Ld.  character.    (2  R.  S.  406,  ^  72,  &c.) 
Raym.    1008.    A  co-assignee  of  a  ship  may 
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moos  device  satisfymg  at  once  the  forms  of  the  Roman  law,  and 
[*371]    acknowledging  the  superior  ^reasonableness  of  the  law  of  Eng- 
land :  which  permits  one  witness  to  be  sufficient  where  no  more 
are  to  be  had :  and,  to  avoid  all  temptations  of  perjury,  lays  it  down  as 
an  invariable)  rule,  that  nemo  testis  esse  debet  in  propria  causa  (33). 

Positive  proof  is  always  required,  where  from  the  nature  of  the  case  it 
appears  it  might  possibly  have  been  had.  But  next  to  positive  proof,  cir- 
cumstantial  evidence  or  the  doctrine  of  preswnptunuP*mva>X  take  place ; 
for  when  the  fact  itself  cannot  be  demonstratively  evinced,  that  which 
comes  nearest  to  the  proof  of  the  fact  is  the  proof  of  such  circumstan- 
ces which  either  necessarily y  ot  usually,  attend  such  facts ;  and  these  are 
called  presumptions,  which  are  only  to  be  relied  upon  till  the  contrary  be 
actually  proved.  Stabitur  praesumptioni  donee  probetur  in  contrarium  (x). 
Violent  presumption  is  many  times  equal  to  full  proof  (y) ;  for  there  those 
circumstances  appear,  which  necessarily  attend  the  fact.  As  if  a  landlord 
sues  for  rent  due  at  michaelmas  1754,  and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a  subsequent  time,  in 
fuUof  all  demands,  this  is  a  violent  presumption  of  his  having  paid  the  for- 
mer rent,  and  is  equivalent  to  full  proof;  for  though  the  actual  payment  is 
not  proved,  yet  the  acquittance  in  full  of  all  demands  is  proved,  which 
could  not  be  without  such  payment ;  and  it  therefore  induces  so  forcible  a 
presumption,  that  no  proof  shall  be   admitted  to  the  contrary  (;p)  (34). 

(«)  Co  Litt.  S73.  (s)  Oilb.  evld.  161. 

(33)  In  equity  no  decree  can  be  made  on  line  haa  been  levied,  it  will  be  implied  that  it 
the  oath  of  one  witneaa  against  the  defend-  has  been  levied  with  proelamations,  3  Co.  86 
ant's  answer  on  oath,  Vent.  161.  3  Ch.  C.  b.  unless  rebutted,  Bui.  N.  P.  289.  and  soma 
123.  69 ;  and  one  witness  is  not  sufficient  other  like  instances ;  but  the  presumption  in 
against  the  husband,  although  it  be  supported  favour  of  innocence  is,  it  hai  been  held,  too 
by  the  answer  of  the  wife,  lor  she  cannot  be  strong  to  be  overcome  hf  any  aitifieial  intend- 
a  witness  against  her  husband.  2  lb.  30.  3  mentof  law.  2  B.  &  A.  386.  2dJy.  Presump- 
P.  Wms.  238.  But  a  decree  may  be  made  on  tions  of  law  and  fact,  as  that  adverse  enjoy- 
the  evidence  of  a  single  witness,  where  the  ment  unquestioned  for  twenty  years,  ot  aa 
evidence  of  the  other  party  is  falsified,  or  dis-  incorporeal  hereditament,  prescunes  a  ^rnnl ; 
credited  by  strong  circumstances.  2  Vem.  that  a  bond  has  been  satisfied  upon  which  no 
354.  2  Atk.  19.  3  ib.  419.  1  Bro.  Ch.  C.  interest  has  been  paid,  nor  other  acknowledf- 
52.  In  high  treason,  when  it  works  corrup-  ment  made  of  its  existence  for  a  lik^  period, 
tion  of  blood,  two  witnesses  are  necesssary,  2  Stra.  826.  2  Ld.  Raym.  1370 ;  that  there 
by  7  W.  3.  c.  3.  So  two  are  necessary  in  per-  has  been  a  conversion  m  the  case  of  trover, 
jury.  10  Mod.  195.  post,  4  txwk,  150.  In  all  where  the  defendant  refuses  to  deliver  them 
other  eases  the  effect  of  admissible  evidence,  up.  3d.  Natural  presumptions.  It  is  tbe  pe- 
whether  given  by  one  or  more  witnesses,  is  culler  province  ot  the  jury  to  deal  with  pre- 
solely  for  the  consideration  of  the  jury.  See  sumptions  of  this  class ;  yet  whore  the  paiti- 
Stark.  on  Evid.  p.  3.  398,  9.  cular  facta  are  inseparably  connected  accord- 

(34)  Presumptions  are  of  three  kinds  ;  1st,  ing  to  the  usual  course  of  nature,  the  courts 
Legal  presumptions,  made  by  the  law  itself;  themselves  will  draw  the  inference,  as  when 
2dly.  Legal  presumptions  to  be  made  by  a  a  child  has  been  bom  within  a  few  weeks  after 
jury,  of  law  and  fact ;  3dly,  Natural  presump-  access  of  the  husband,  its  bastardy  will  be  in- 
tions,  or  presumptions  of  mert  fact.  ferred  without  the  aid  of  a  jurr.  8  East  193. 

1st.  Legal  presumptions  are  in  some  cases  All  cases  of  circumstantial  evidence  may  be 

absolute,  as  that  a  bond  or  other  specialty  more  or  less  within  this  class.    And  it  is  ob- 

was  executed  upon  a  good  consideration,!  4  vious  that  the  case  put  in  the  text  belongs  to 

Burr.  2225.  so  long  as  the  deed  or  bond  re-  this  division,  u]xm  which  Mr.  Christian  has 

mains  unimpeached ;  but  it  may  be  impeached  made  the  following  remark : 

on  the  groundof  fraud,  and  then  the  considers-  "This  can  scarcely  be  correct:  I  should 

tion  becomes  the  subject  of  inquiry.    But  in  conceive  that  proof  may  be  admitted  to  repel 

the  case  of  bills  of  exchange,  the  presumption,  all  presumptions  whatever ;  and  even  if  a  re- 

that  it  was  accepted  for  a  g^>od  consideration,  ceipt  should  be  produced  expresslv  for  the  rent 

may  be  rebutted  by  evidence.    So  where  a  of  the  year  1754,  still  the  landlonJ  might  shew 

t  In  New-York,  the  seal  is  now  only  pr»-  406.  ^  77) :  but  notice  must  be  given  by  the 
mafacU  evidence  of  consideration.    (2  K.  S.    party  denying  the  consideration.    (Id.  ^  78.) 

(74)  See  Hov.  n.  (74)  at  tlie  end  of  the  Vol.  B.  m. 
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Probable  presumption,  aruting  from  8uch  circtmistances  as  usually  attend 
the  fact,  hath  also  its  due  weight :  as  if,  in  a  suit  for  rent  due  in  1754,  the 
tenant  proves  the  payment  of  the  rent  due  in  1755  ;  this  will  prevail  to 
exonerate  the  tenant  (a),  unless  it  be  clearly  shewn  that  the  rent  of 
1754  was  retained  for  some  special  reason,  or  that  there  was  some  fraud 
or  mistake :  for  otherwise  it  will  be  presumed  to  have  been  paid  before 
that  in  1755,  as  it  is  most  usual  to  receive  first  the  rents  of  longest 
standing.  Lights  or  rash,  presumptions  have  no  weight  or  validity  at 
aU  (35). 

*The  oath  administered  to  the  witness  is  not  only  that  what  [*372] 
he  deposes  shall  be  true,  but  that  he  shall  also  depose  the  iohole 
truth :  so  that  he  is  not  to  conceal  any  part  of  what  he  knows,  whether 
interrogated  particularly  to  that  point  or  not.  And  all  this  evidence  is  to 
be  given  in  open  court,  in  the  presence  of  the  parties,  their  attorneys,  the 
counsel,  and  all  by-standers,  and  before  the  judge  and  jury :  each  party 
having  liberty  to  accept  to  its  competency,  which  acceptions  are  publicly 
stated,  and  by  the  judge  are  openly  and  publicly  allowed  or  disallowed,  in 
the  face  of  Uie  country :  which  must  curb  any  secret  bias  or  partiality 
that  might  arise  in  his  own  breast.  And  if,  either  in  his  directions  or  de- 
cisions, he  mistakes  the  law  by  ignorance,  inadvertence,  or  design,  the 
counsel  on 'either  side  may  require  him  publicly  to  seal  a  bill  of  exceptions ; 
stating  the  point  wherein  he  is  supposed  to  err :  and  this  he  is  obliged  to 
seal  by  statute  Westm.  2.  13  Ed.  I.  c.  31.  or,  if  he  refuses  so  to  do,  the 
party  may  have  a  compulsory  writ  against  him  (6),  commanding  him  to 
seal  it,  if  the  fact  alleged  be  truly  stated :  and  if  he  returns,  that  the  fact 
is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him 
for  making  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an 
appeal ;  examinable,  not  in  the  court  out  of  which  the  record  issues  for  the 
trial  at  nisi  prius^  but  in  the  next  immediate  superior  court,  upon  a  writ  of 
error,  after  judgment  given  in  the  court  below.  But  a  demurrer  to  evidence 
shall  be  determined  by  the  court,  out  <^  which  the  record  is  sent.  This 
happens,  where  a  record  or  other  matter  is  produced  in  evidence,  concern- 
ing the  legal  consequences  of  which  there  arises  a  doubt  in  law :  in  which 
case  the  adverse  party  may  if  he  pleases  demur  to  the  whole  evidence ; 
which  admits  the  truth  of  every  fact  that  has  been  alleged,  but  denies  the 
sufficiency  of  them  all  in  point  of  law  to  maintain  or  overthrow  the  issue  (c) ; 
which  draws  the  question  of  law  from  the  cognizance  of  the  jury,  to  be 
decided  (as  it  ought)  by  the  court.  But  neither  these  demurrers 
to  evidence,  nor  die  bills  of  exceptions,  are  at  present  so  much  *in  [*373] 
use  as  formerly ;  since  the  more  frequent  extension  of  the  discre- 
tionary powers  of  the  court  in  granting  a  new  trial,  which  is  now  very 
commonly  had  for  the  misdirection  of  the  judge  at  nisi  prius. 

This  open  examination  of  witnesses  %>iva  voce,  in  the  presence  of  all 

(•)  Co.  Lltt  878.  (c)  Co.  Lilt.  73.    5  Rep.  104. 

{b)  R«ir*  Br.  183.    8  Inst.  487. 

that  it  had  been  obtained  by  mistake  or  fraud,  which  a  fair  inference  can  be  drawn,  thoogh 

and  that  no  rent  had  been  received  at  Uie  time."  alone  it  would  be  too  alight  to  support  the  rer- 

In  a  case  of  a  similar  nature  tried  before  Ab-  diet  of  the  jury,  yet  it  mav  corroborate  other 

bott,  C.  J.  at  Guildhall,  A.  D.  1824,  the  land-  testimony,  and  a  number  of  such  presamptions 

.ord  adduced  evidence  to  shew  the  mistake,  may  become  of  importance.    Pc$noU  divena 

uid  recovered.  genera  ita  conjungit  tU  qu<B  singula  mm  noetrmt^ 

(35)  it  is  difficult  to  say  what  is  a  light  and  ea  universa  tan^uam  grando  reum  opprimant, 

nuh  presumption,  if  it  is  any  presumption  at  Matthasus  de  Crim. 
alL    Any  circumstance  may  be  proved  from 
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mankind,  is  much  more  condnciTe  to  the  clearing  up  of  truth  (cQ,  than  the 
private  and  secret  examination  taken  down  in  writing  before  an  officer,  or 
his  clerk,  in  the  ecclesiastical  courts,  and  all  others  that  have  borrowed 
their  practice  from  the  civil  law ;  where  a  witness  may  frequently  de- 
pose that  in  private,  which  he  will  be  ashamed  to  testify  in  a  public  and 
solemn  tribunal.  There  an  artful  or  careless  scribe  may  make  a  witness 
speak  what  he  never  meant,  by  dressing  up  his  depositions  in  his  own 
forms  and  language ;  but  he  is  here  at  liberty  to  correct  and  explain  his 
meaning,  if  misunderstood,  which  he  can  never  do  afler  a  written  deposi- 
tion is  once  taken.  Besides,  the  occasional  questions  of  the  judge,  the 
jury,  and  the  counsel,  propounded  to  the  witnesses  on  a  sudden,  will  sift 
out  the  truth  much  better  than  a  formal  set  of  interrogatories  previously 
penned  and  settled ;  and  the  confronting  of  adverse  witnesses  is  also  ano- 
ther opportunity  of  obtaining  a  clear  discovery,  which  can  never  be  had 
upon  any  other  method  of  trial.  Nor  is  the  presence  of  the  judge,  during 
the  examination,  a  matter  of  small  importance  :  for,  besides  the  respect 
and  awe  with  which  his  presence  will  naturally  inspire  the  witness,  he  is 
able  by  use  and  experience  to  keep  the  evidence  from  wandering  from  the 
point  in  issue.  In  short,  by  this  method  of  examination,  and  this  only,  the 
persons  who  are  to  decide  upon  the  evidence  have  an  opportunity  of  ob- 
serving the  quality,  age,  education,  understanding,  behaviour,  and  inclina- 
tions of  the  witness ;  in  which  points  all  persons  must  appear  alike,  when 
their  depositions  are  reduced  to  writing,  and  read  to  the  judge,  in  the  ab- 
sence of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered,  as  from 
[*^374]  the  matter  of  *it.  These  are  a  few  of  the  advantages  atteading 
this,  the  English  way  of  giving  testimony,  ore  tenus.  Which 
was  also  indeed  familiar  among  the  ancient  Romans,  as  may  be  collected 
from  Quintilian  {e) ;  who  lays  down  very  good  instructions  for  examin- 
ing and  cross-examining  witnesses  viva  voce.  And  this,  or  somewhat  like 
it,  was  continued  as  low  as  the  time  of  Hadrian  (/) :  but  the  civil  law, 
as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences,  by 
their  private  knowledge  of  facts,  it  was  an  ancient  doctrine,  that  this  had 
as  much  right  to  sway  their  judgment  as  the  written  or  parol  evidence 
which  is  delivered  in  court.  And  therefore  it  hath  been  often  held  (/f), 
that  though  no  proofs  be  produced  on  either  side,  yet  the  jury  might  bring 
in  a  verdict.  For  the  oath  of  the  jurors,  to  find  according  to  their  evidence, 
was  construed  (A)  to  be,  to  do  it  according  to  the  best  of  their  own 
knowledge.  This  seems  to  have  arisen  from  the  ancient  practice  in  taking 
recognitions  of  assise,  at  the  first  introduction  of  that  remedy ;  the  sheriff 
being  bound  to  return  such  recognitors  as  knew  the  truth  Of  the  fact,  and 
the  recognitors,  when  sworn,  being  to  retire  immediately  from  the  bar,  and 
bring  in  their  verdict  according  to  their  own  personal  knowledge,  without 
hearing  extrinsic  evidence  or  receiving  any  direction  from  the  judge  (t). 
And  the  same  doctrine  (when  attaints^'came  to  be  extended  to  trials  by  jury, 
as  well  as  to  recognitions  of  assise)  was  also  applied  to  the  case  of  corn- 
ed) Hale*s  Hist.  C.  L.  854,  5,  0.  otftiXerJiil,  an  ad  ea  quae  intemMvmrat  tttempon 
(«)  ImiitMt.  Oral.  1. 5,  e.  7.  vtrinmUia  reepondtruU."  (Ff,  S.  5.  3.) 
(/)  Sea  hit  epistle  to  Varus,  the  legate  or  fudge  (g)  Yearbook,  14  Hen.  V1I.S9.  Plowd.  19.  Hob. 
of  Cilicia :  "  tu  wtagit  teire  potes,  quanta Jides  sit  VBCT.  1  Lev.  87. 
hahtnia  tutiiut ;  g««,  «t  cujut  diffnUatitt  et  eujuf        (k)  Vaugh.  148, 149. 

otttimatumiM  sint ;  tt,  qui  timpKeiter  viti  tint  di-        (i)  Bract.  1. 4,  tr.  1,  e.  19,  M-    Flfit.  1. 4,  e.  9,  ^  t. 
ctr$  ;  uhvM  muan  «una*mqua  wtaditatum  $ermonm 

(75)  Bee  Bor.  n.  (75)  at  the  end  of  the  Vol.  B.  m. 
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mon  jurors  ;  that  they  might  escape  the  heavy  penalties  of  the  attaint  fin 
case  they  could  shew  by  any  additional  proof,  that  their  verdict  was  agree- 
able to  the  truth,  though  not  according  to  the  evidence  produced  ;  with 
which  additional  proof  the  law  presumed  they  were  privately  ac- 
quainted, though  it  did  not  appear  in  *court.  But  this  doctrine  [*375] 
was  again  gradually  exploded,  when  attaints  began  to  be  disused, 
and  new  trials  introduced  in  their  stead.  For  it  is  quite  incompatible  with 
the  grounds  upon  which  such  new  trials  are  every  day  awarded,  viz,  that 
the  verdict  was  given  witkout,  or  contrary  to,  evidence.  And  therefore,  to- 
gether with  new  trials,  the  practice  seems  to  have  been  first  introduced  {k), 
which  now  universally  obtains,  that  if  a  juror  knows  any  thing  of  the 
matter  in  issue,  he  may  be  sworn  as  a  witness,  and  give  his  evidence  pub- 
licly in  court. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  pre- 
sence of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the 
jury  ;  omitting  all  superfluous  circumstances,  observing  wherein  the  main 
question  and  principal  issue  lies,  stating  what  evidence  has  been  given  to 
support  it,  with  such  remarks  a?  he  thinks  necessary  for  their  direction, 
and  giving  them  his  opinion  in  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  very  clear, 
withdraw  from  the  bar  to  consider  of  their  verdict :  and,  in  order  to  avoid 
intemperance  and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire, 
or  candle,  unless  by  permission  of  the  judge,  till  they  are  all  unanimously 
agreed.     A  method  of  accelerating  unanimity  not  wholly  unknown  in 
other  constitutions  of  Europe,  and  in  matters  of  greater  concern.     For  by 
the  golden  bull  of  the  empire  (/),  if,  after  the  congress  is  opened,  the 
electors  delay  the  election  of  a  king  of  the  Romans  for  thirty  days,  they 
shall  be  fed  only  with  bread  and  water,  till  the  same  is  accomplished. 
But  if  our  jiuries  eat  or  drink  at  all,  or  have  any  eatables  about  them,  with-S 
out  consent  of  the  court,  and  before  verdict,  it  is  fineable  ;  and  if  they  do  \ 
so  at  his  charge  for  whom  they  afterwards  find,  it  will  set  aside  the  verdict./ 
S  Also  if  they  speak  with  either  of  the  parties  or  their  agents,  after 
/they  are  gone  •from  the  bar;  or  if  they  receive  any  fresh. evi-    [•STG]   , 
Qdence  in  private ;   or  if  to  prevent  disputes  they  cast  lots  for 
>whom  they  shall  find  ;   any  of  these  circumstances  will  entirely  vitiate  ,' 
vthe  verdict.     And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their  ' 
verdict  before  the  judges  are  about  to  leave  the  town,  though  they  are  not 
to  be  threatened  or  imprisoned  (m),  the  judges  are  not  bound  to  wait  for 
them,  but  may*  carry  them  round  the  circuit  from  town  to  town  in  a 
cart  (n)  (36).     This  necessity  of  a  total  unanimity  seems  to  be  peculiar 
to  our  own  constitution  (o) ;  or,  at  least  in  the  nembda  or  jury  of  the  ancient 
Goths,  there  was  required  (even  in  criminal  cases)  only  the  consent  of  the 
major  part ;  and  in  case  of  an  equality,  the  defendant  was  held  to  be  ac- 
quitted (p)  (37). 

(i)  Styl.  933.    1  Sid.  138.  (n)  Ub.  An.fol.  40,  pi.  II. 

(1}  eh.  S.  («)  Sea  Barrington  on  the  statutes,  10, 20,  SI. 

(m)  MIrr.  c.  4, «  84.  (p)  Stiem.  1. 1,  e.  4. 

(36)  Pending  a  trial  of  long  daration  the  the  trials  referred  to  by  the  authors  there  cited, 
jury  may  be  adjourned,  and  in  ciril  casea  may  and  even  the  judicium  pmium,  mentioned  in 
separate  ;  but  after  the  judge  has  summed  up  the  celebrated  chapter  of  magna  chatta,  are 
they  cannot  separate.    2  Bar.  &  Aid.  462.  trials  which  were  something  similar  to  that  by 

(37)  The  learned  Jud^e  has  displaved  much  a  jury,  rather  than  instances  of  a  trial  by  jary 
erudition  in  the  beginning  of  this  chapter,  to  according  to  its  present  established  form.  The 
prove  the  antiquity  of  the  trial  by  jury ;  but  judicium  parium  seems  strictly  the  judgment 
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When  they  are  all  unanimously  agreed,  the  jury  return  hack  to  the  bar ; 
and,  before  they  deliver  their  verdict,  the  plaintiff  is  bound  to  appear  in 
court,  by  himself,  attorney,  or  counsel,  in  order  to  answer  the  amercement 
to  which  by  the  old  law  he  is  liable,  as  has  been  formerly  mentioned  (9), 
ia  case  he  fails  in  his  suit,  as  a  punishment  for  his  false  claim.  To  be 
amerced,  or  a  mcrcie,  is  to  be  at  the  king's  mercy  with  regard  to  the  fine  to  be 
imposed ;  in  tniserieordia  domini  regis  pro  fatso  elamore  suo.  The  amerce* 
inent  is  disused,  but  the  form  still  continues  ;  and  if  the  plaintiff  does  not 
appear,  no  verdict  can  be  given,  but  the  plaintiff  is  said  to  be  nonsuit^  non 
sequitur  ekunarem  suum.  Therefore  it  is  usual  for  a  plaintiff,  when  he  or 
his  counsel  perceives  that  he  has  not  given  evidence  sufficient  to  maintain 
his  issue,  to  be  voluntarily  nonsuited,  or  withdraw  himself:  whereupon  the 
crier  is  ordered  to  call  the  plaintiff :  and  if  neither  he,  nor  any  body  for  Him, 
appears,  he  is  nonsuited,  the  jurors  are  dbcharged,  the  action  is  at  an  end, 
and  the  defendant  shall  recover  his  costs.  The  reason  of  this  practice  is, 
that  a  nonsuit  is  more  eligible  for  the  plaintiff,  than  a  verdict  against  him  : 
for  after  a  nonsuit,  which  is  only  a  default,  he  may  commence  the 
[*377]  same  suit  *again  for  the  same  cause  of  action ;  but  after  a  verdict 
had,  and  judgment  consequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  same  ground  of  complaint.  But, 
in  case  the  plaintiff  appears,  the  jury  by  their  foreman  deliver  in  their  ver- 
dict (38). 

A  verdict,  vere  dictum,  is  either  privy,  or  public,  A  privy  verdict  is  when 
the  judge  hath  left  or  adjourned  die  court :  and  the  jury,  being  agreed,  in 
order  to  be  delivered  from  their  confinement,  obtain  leave  to  give  their  ver- 

(;)  ?age  S79.    See  also  Book  IV.  379. 


of  a  sabject's  equals  in  the  feudal  courts  of  er  number ;  yet  there  can  be  no  conviction  un- 

the  king  and  barons.    And  so  little  appears  to  less  the  greater  number  consists  at  least  of 

be  ascertained  by  anticjuaiians  respecting  the  twelve.    3  Inst.  dO.    Kelyng.  56.   Moore,  622. 

introduction  of  the  trial  in  criminal  cases  by  Under  a  commission  of  lunacy  the  jury  was 

two  juries,  that  although  it  is  one  of  the  most  seventeen,  but  twelve  joined  in  the  verdict, 

important,  it  is  certainly  one  of  the  most  ob-  7  Ves.  Jun.  450.    A  jury  upon  a  writ  of  inqui- 

seure  and  inexplicable  parts  of  the  law  of  ly  ma^  be  more  than  twelve.     In  all  these 

England.  cases  if  twelve  only  appeared,  it  followed  as  a 

The  unanimity  of  twelve  men,  so  repoipiaut  necessary  consequence,  that  to  act  with  effect 

to  all  experience  of  human  conduct,  passions,  they  must  have  been  unanimous, 

and  understandings,  could  hardly  in  any  age  Hence  this  may  be  suggested  as  a  oonjec- 

have  been  introduced  into  practice  by  a  delibe-  ture  respecting  the  origin  of  tlie  unanimity  of 

rate  act  of  the  legislatuit.  juries,  that,  as  less  than  twelve,  if  twelve  or 

But  that  the  life,  and  perhaps  the  liberty  and  more  were  present,  could  pronounce  no  effeo- 

groperty  of  a  subject,  should  not  be  affected  tive  verdict,  when  twelve  only  were  sworn, 

y  the  concurring  judgment  of  a  less  number  their  unanimity  became  indispensable, 

than  twelve,  where  more  were  present,  was  a  (38)  When  a  verdict  will  carry  all  the  costs, 

law  founded  in  reason  and  caution ;  and  seems  and  it  is  doubtful  from  the  evidence  for  which 

to  be  transmitted  to  us  by  the  common  law,  or  party  it  will  be  given,  it  is  a  common  practice 

from  immemorial  antiquity.     The  grand  as-  for  the  judge  to  recommend,  and  the  parties  to 

sise  might  have  consisted  of  more  than  twelve,  consent,  that  a  juror  should  be  withdrawn; 

yet  the  verdict  must   have   been  given  by  and  thus  no  verdict  is  given,  and  each  party 

twelve  or  more ;  and  if  twelve  did  not  agree,  pays  his  own  costs. 

the  assise  was  afforced,  that  is,  otliers  were  Where  there  is  a  doubt  at  the  trial  whether 

added  till  twelve  did  concur.    See  1  Reeve's  the  evidence  produced  by  the  plaintiff  is  suff- 

Hist.  of  Eng.  Law,  241.  480.    This  was  a  ma-  cient  to  support  the  verdict  given  in  his  favour 

jority  and  not  unanimity.    A  grand  jury  may  by  the  jury,  the  judge  will  give  leave  to  apply 

consist  of  any  number  from  twelve  to  twenty-  to  the  court  above  to  set  aside  the  verdict  and 

three  inclusive,  but  a  presentment  ooaht  not  to  enter  a  nonsuit ;  but  if  such  liberty  is  not 

to  be  made  by  less  than  twelve.    2  Hale  P.  reserved  at  the  trial,  the  court  above  can  only 

C.  161.    The  same  is  true  also  of  an  inquisi-  grant  the  defendant  a  new  trial,  if  they  think 

turn  before  the  coroner.    In  the  high  court  of  the  plaintiff's  evidence  insufficient  to  support 

parliament,  and  the  court  of  the  lord  high  his  case.    6  T.  R.  67. 
steward,  a  peer  may  be  convicted  by  the  great- 
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diet  piinly  to  the  J^UP  out  of  comt  (r) :  which  priyy  verdict  is  of  no  force, 
unless  afterwards  affirmed  by  a  public  verdict  given  openly  in  court; 
wherein  the  jury  may,  if  they  please,  vaiy  from  the  privy  verdict.  So  that 
the  privy  verdict  is  indeed  a  mere  nullity  ;  and  yet  it  is  a  dangerous  prac* 
tice,  allowing  time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
very  seldom  indulged  (39).  But  the  only  effectual  and  legal  verdict  is 
the  public  verdict :  in  which  they  openly  declare  to  have  found  the  issue 
for  the  plaintiff,  or  for  the  defendant ;  and  if  for  the  plaintiff,  they  assess 
the  damages  also  sustained  by  the  plaintiff,  in  consequence  of  the  injury 
upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the 
jury,  for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having 
their  verdict  attainted,  will  find  a  special  verdict ;  which  is  grounded  on  the 
statute  of  Westm.  2. 13  Edw.  I.  c.  30.  ^  2.  And  herein  they  state  the 
naked  facts,  as  they  find  them  to  be  proved,^^  and  pray  the  advice  of  the 
court  thereon ;  concluding  conditionally,  that  if  upon  the  whole  matter  the 
' .  court  should  be  of  opinion  that  the  plaintiff  had  cause  of  action,  they  then 
luid  for  ther  plaintiff ;  if  otherwise,  then  for  the  defendant.  This  is  entered 
at  length  on  the  record  and  afterwards  argued  and  determined  in  the  court 
at  Westminster,  from  whence  the  issue  came  to  be  tried. 

^Another  method  of  finding  a  species  of  special  verdict,  is  when  [*378] 
the  jury  find  a  verdict  generally  for  the  plaintiff,  but  subject  ne- 
verUieless.to  the  opinion  of  the  judge  or  the  court  Rhove,on  especial  case" 
stated  by  the  counsel  on  both  sides  with  regard  to  a  matter  of  law  :  which 
has  this  advantage  over  a  special  verdict,  that  it  is  attended  with  much 
less  expense,  and  obtains  a  much  speedier  decision :  Knd  postea  (of  which 
in  the  next  chapter)  being  stayed  in  the  hands  of  the  officer  of  nisi  prius^ 
till  the  question  is  determmed,  and  the  verdict  is  then  entered  for  the  plain- 
tiff or  defendant,  as  the  case  may  happen.  But,  as  nothing  appears  upon 
the  record  but  the  general  verdict,  the  parties  are  precluded  hereby  from 
the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment  of  the  court 
or  judge  upon  the  point  of  law.  Which  makes  it  a  thing  to  be  wished, 
that  a  method  could  be  devised  of  either  lessen\ng  the  expense  of  special 
verdicts,  or  else  of  entering  the  cause  at  length  upon  the  postea.  But  in 
both  these  instances  the  jury  may,  if  they  think  proper,  take  upon  them- 
selves to  determine,  at  their  own  hazard,  the  complicated  question  of  fact 
and  law ;  and,  without  either  special  verdict  or  speial  case,  maty  find  a 
verdict  absolutely  either  for  the  plaintiff  or  defendant  (s). 

When  the  jury  have  delivered  in  their  verdict,  and  it  is  recorded  in  court, 
they  are  then  discharged.  And  so  ends  the  trial  by  jury  :  a  trial  which, 
besides  the  other  vast  advantages  which  we  have  occasionally  observed 
in  its  progress,  is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equita- 
ble, and  certain  ;  for  a  commission  out  of  chancery,  or  the  civil  law  courts, 
for  examining  witnesses  in  one  cause  will  frequently  last  as  long,  and  of 
course  be  full  as  expensive,  as  the  trial  of  a  hundred  issues  at  nisi  prius : 
and  yet  the  fact  cannot  be  determined  by  such  commissioners  at  all ;  no, 
not  till  the  depositions  are  published,  and  read  at  the  hearing  of  the  cause 
in  court. 

(r)  If  the  judge  hath  adjonmed  the  court  to  his    puMie  and  not  a  frvvy  yerdict. 
own  lodgings,  and  there  receives  the  verdict,  it  is  a       («)  Lilt.  ^386. 

■* 

(39)  A  privy  verdict  cannot  be  given  in  treason  and  felony.    2  H.  P.  C.  300. 

Vol.  II.       (76)  See  Hot.  n.  (76)  at  the  end  of  the  Yd.  B.  m.  (77)  Ibid.  (77)  B.  m. 
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[*379]  *Up(m  these  acconnto  the  trul  1^  jury  ever  has  been,  and  I 
trust  erer  will  be,  looked  upon  as  the  glory  of  the  English  law. 
And  if  it  bas  so  great  an  advantage  over  others  in  regulating  civil  proper- 
ty, how  much  must  that  advantage  be  heightened,  when  it  is  applied  to 
criminal  cases  !  But  this  we  must  refer  to  the  ensuing  book  of  these  com- 
mentaries :  only  observing  for  the  present,  that  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  that  he  cannot  be  af- 
fected either  in  his  property,  his  liberty,  or  his  person,  but  by  the  unani- 
mous consent  of  twelve  of  his  neighbours  and  equals.  A  constitution,  that 
I  may  venture  to  affirm  has,  under  Providence,  secured  the  just  liberties 
of  this  nation  for  a  long  succession  of  ages.  And  therefore  a  celebrated 
French  writer  (<),  who  concludes,  that  ^cause  Rome,  Sparta,  and  Car- 
thage have  lost  their  liberties,  therefore  those  of  England  in  time  must 
perish,  should  have  recollected  that  Rome,  Sparta,  and  Carthage,  at  the 
time  when  their  liberties  were  lost,  were  strangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this  admirable 
constitution,  when  traced  to  its  principles,  will  be  found  in  sober  reason  to 
deserve.     The  impartial  administration  of  justice,  which  secures  both  our 
persons  and  our  properties,  is  the  great  end  of  civil  society.     But  if  that  be 
entirely  intrusted  to  the  magistracy,  a  select  body  of  men,  and  those  gene- 
rally selected  by  the  prince  or  such  as  enjoy  the  highest  offices  in  the  state, 
their  decisions,  in  spite  of  their  own  natural  integrity,  will  have  frequently 
an  involuntary  bias  towards  those  of  their  own  rank  and  dignity :  it  is  not 
to  be  expected  from  human  nature,  that  the  few  should  be  always  attentive 
to  the  interests  and  good  of  the  many.     On  the  other  hand,  if  the  power  of 
judicature  were  placed  at  random  in  the  hands  of  the  multitude,  their  de- 
cisions would  be  wild  and  capricious,  and  a  new  rule  of  aiction  would  be 
every  day  established  in  our  courts.     It  is  wisely  therefore  ordered,  that 
the  principles  and  axioms  of  law,  which  are  general  propositions, 
[*380]    flowing  from  abstracted  reason,  and  not  ^accommodated  to  times 
or  to  men,  should  be  deposited  in  the  breasts  of  the  judges,  to  be 
occasionally  applied  to  such  facts  as  come  properly  ascertained  before 
them.     For  here  partiality  can  have  little  scope  :  the  law  is  well  known, 
and  is  the  same  for  all  ranks  and  degrees  ;  it  follows  as  a  regular  conclu- 
sion from  the  premises  of  fact  pre-established.     But  in  settling  and  adjust- 
ing a  question  of  fact,  when  intrusted  to  any  single  magistrate,  partially 
and  injustice  have  an  ample  field  to  range  in ;  either  by  boldly  asserting 
that  to  be  proved  which  is  not  so,  or  by  more  artfully  suppressing  some 
circumstances,  stretching  and  warping  others,  and  distinguishing  away 
the  remainder.     Here  therefore  a  competent  number  of  sensible  and  up- 
right jurymen,  chosen  by  lot  from  among  those  of  the  middle  rank,  will  be 
found  the  best  investigators  of  truth,  and  the  surest  guardians  of  public 
justice.     For  the  most  powerful  individual  in  the  state  will  be  cautious  of 
committing  any  flagrant  invasion  of  another's  right,  when  he  knows  that 
the  fact  of  his  oppression  must  be  examined  and  decided  by  twelve  indif* 
ferent  men,  not  appointed  till  the  hour  of  trial ;  and  that,  when  once  the 
fact  is  ascertained,  the  law  must  of  course  redress  it.     This  therefore  pre- 
serves in  the  hands  of  the  people  that  share  which  they  ought  to  have  in 
the  administration  of  public  justice,  and  prevents  the  encroachments  of  the 
more  powerful  and  wealthy  citizens.     Every  new  tribunal,  erected  for  the 
decision  of  facts,  without  the  intervention  of  a  jury  (whether  com^iosed  of 

(I)  MoDtesq.  8p.  L.  zL  0 
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justices  of  tbs  peace,  commissioners  of  the  revenue,  judges  of  a  court  of 
conscience,  or  any  other  standing  magistrates),  is  a  step  towards  establish- 
ing aristocracy,  the  most  oppressive  of  absolute  governments.  The  feo- 
dal  system,  which  fbr  the  sake  of  military  subordination  pursued  an  ans- 
tocratical  plan  in  all  its  arrangements  of  property,  had  been  intolerable  in 
times  of  peace,  had  it  not  been  wisely  counterpoised  by  that  privilege,  so 
universally  diffused  through  every  part  of  it,  the  trial  by  the  feodal  peers. 
And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has  been 
gradually  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  factions,  and  oligarchy  in  effect  has  been 
established,  though  under  the  shadow  of  regal  government ;  *ua-  [*381] 
less  where  the  miserable  commons  have  taken  shelter  under  abso- 
lute monarchy,  as  the  lighter  evil  of  the  two.  And,  particularly,  it  is  a 
circumstance  well  worthy  an  Englishman's  observation,  that  in  Sweden 
the  trial  by  jury,  that  bulwark  of  northern  liberty,  which  continued  in  its 
foil  vigour  so  lately  as  the  middle  of  the  last  century  (y),  is  now  fallen  into 
disuse  (to) :  and  that  there,  though  the  regal  power  is  in  no  country  so 
closely  limited,  yet  the  liberties  of  the  commons  are  extinguished,  and  the 
government  is  degenerated  into  a  mere  aristocracy  (x).  It  is,  therefore, 
upon  the  whole,  a  duty  which  every  man  owes  to  his  country,  his  friends, 
his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his  power  this  valu- 
able constitution  in  all  its  rights  ;  to  restore  it  to  its  ancient  dignity,  if  at 
all  impaired  by  the  different  value  of  property,  or  otherwise  deviated  from 
its  first  institution ;  to  amend  it,  wherever  it  is  defective ;  and,  abov6  all, 
to  guard  with  the  most  jealous  circumspection  against  the  introduction  of 
new  and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pre- 
tences, may  in  time  imperceptibly  undermine  this  best  preservative  of 
English  liberty. 

Yet,  after  all,  it  must  be  owne*d,  that  the  best  and  most  effectual  method 
to  preserve  and  extend  the  trial  by  jury  in  practice,  would  be  by  endea- 
vouring to  remove  all  the  defects,  as  well  as  to  improve  the  advantages, 
incident  to  this  mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satis- 
faction of  the  people,  in  this  method  of  deciding  facts,  in  spite  of  all  enco- 
miums and  panegyrics  on  trials  at  the  common  law,  they  will  resort  in 
search  of  that  justice  to  another  tribunal ;  though  more  dilatory,  though 
more  expensive,  though  more  arbitrary  in  its  frame  and  constitution.  If 
justice  is  not  done  to  the  crown  by  the  verdict  of  a  jury,  the  necessities  of 
the  public  revenue  will  call  for  the  erection  of  summary  tribunals.  The 
principal  defects  seem  to  be, 

1.  The  want  of  a.  complete  discovery  by  the  oath  of  the  par- 
ties. This  each  of  them  is  now  entitled  to  hav€,  by  *going  [*382] 
through  the  expense  and  circuity  of  a  court  of  equity,  and  fiiere- 
fore  it  is  sometimes  had  by  consent,  even  in  the  courts  of  law.  How  far 
such  a  mode  of  compulsive  examination  is  agreeable  to  the  rights  of  man- 
kind, and  ought  to  be  introduced  in  any  country,  may  be  matter  of  curious 
discussion,  but  is  foreign  to  our  present  inquiries.  It  has  long  been  intro- 
duced and  established  in  our  courts  of  equity,  not  to  mention  the  civil  law 
courts :  and  it  seems  the  height  of  judicial  absurdity,  that  in  the  same 
cause  between  the  same  parties,  in  the  examination  of  the  same  facts,  a 
discovery  by  the  oath  of  the  parties  should  be  permitted  on  one  side  of 

(«)  9  Whitelocke  of  pari.  427.  (c)  Ibid,  17. 

(w)  Mod.  Vn.  Hist,  zxxili.  S3. 
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Westminster-hall,  and  denied  on  the  other :  or  that  the  judges  of  one  and 
the  same  court  should  be  bound  by  law  to  reject  such  a  species  of  evi- 
dence, if  attempted  on  a  trial  at  bar,  but,  when  sitting  the  next  day  as  a 
court  of  equity,  should  be  obliged  to  hear  such  examination  read,  and  to 
found  their  decrees  upon  it.  In  short,  within  the  same  country,  governed 
by  the  same  laws,  such  a  mode  of  inquiry  should  be  universally  admitted, 
or  else  universally  rejected. 

2.  A  second  defect  is  of  a  nature  somewhat  similar  to  the  first :  the 
want  of  a  compulsive  power  for  the  production  of  books  and  papers  be- 
longing to  the  parties.  In  the  hands  of  third  persons  they  can  generally 
be  obtained  by  rule  of  court,  or  by  adding  a  clause  of  requisition  to  the 
writ  of  subpoena,  which  is  then  called  a  subpoena  duces  tecum.  But,  in  mer- 
cantile transactions  especially,  the  sight  of  the  party's  own  books  is  fre- 
quently decisive ;  as  the  day-book  of  a  trader,  where  the  transaction  was 
recently  entered,  as  really  understood  at  the  time ;  though  subsequent 
events  may  tempt  him  to  give  it  a  different  colour.  And,  as  this  evidence 
may  be  finally  obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
course  of  filing  a  bill  in  equity,  the  want  of  an  original  power  for  the  same 
purposes  in  the  courts  of  law  is  liable  to  the  same  observations  as  were 

made  on  the  preceding  article  (40),  (41). 
[*363]  *3.  Another  want  is  that  of  powers  to  examine  witnesses 
abroad,  and  to  receive  their  depositions  in  writing,  where  the  wit- 
nesses reside,  and  especially  when  the  cause  of  action  arises  in  a  foreign 
country.''®  To  which  may  be  added  the  power  of  examining  witnesses  that 
are  aged,  or  going  abroad,  upon  interrogatories  de  bene  esse ;  to  be  read  in 
evidence  if  the  trial  should  be  deferred  till  after  their  death  or  departure, 
but  otherwise  to  be  totally  suppressed.  Both  these  are  now  very  frequent- 
ly effected  by  mutual  consent,  if  the  parties  are  open  and  candid ;  and 
they  may  also  be  done  indirectly  at  any  time,  through  the  channel  of  a 
court  of  equity  ;  but  such  a  practice  has  never  yet  been  directly  adopted  (y) 
as  the  rule  of  a  court  of  law  (42).  Yet  where  the  cause  of  action  arises 
in  India,  and  a  suit  is  brought  thereupon  in  any  of  the  king's  courts  at 
Westminster,  the  court  may  issue  a  commission  to  examine  witnesses 
upon  the  spot,  and  transmit  the  depositions  to  England  {z)  (43). 

4.  The  administration  of  justice  should  not  only  be  chaste,  but  should 
not  even  be  suspected.  A  jury  coming  from  the  neighbourhood  has  in 
some  respects  a  great  advantage ;  but  is  often  liable  to  strong  objections ; 
especially  in  smsdl  jurisdictions,  as  in  cities  which  are  counties  of  them- 

(y)  See  pege  7S.  W  Stat.  13  Geo.  III.  c.  OS. 

(40)  Where  one  party  ie  in  possession  of  to  compel  the  production  and  discovery  of 
papers  or  any  species  of  written  evidence  mft-  books,  papers,  and  documents,  in  possesaioa 
terial  to  the  otner»  if  notice  is  given  him  to  nf  a  party.  (2  R.  S.  199,  f  21.  Act.  Feb.  6. 
produce  them  at  the  trial,  upon  bis  refusal  oo-  16dQ.) 

pies  of  them  will  be  admitted  ;  or  if  no  copy  (42)  A  court  can,  in   effect,  compel   the 

nas  been  made,  parol  evidence  of  their  con-  plaintiff  to  consent  to  have  a  witness  goin^ 

tents  will  be  received.    The  court  and  jury  abroad  examined  upon  interrogatories,  or  to 

presume  in  favour  of  such  evidence;  because,  have  an  absent  witness  examined  under  a 

if  it  were  not  agreeable  to  the  strict  truth,  it  commission,  by  the  power  the  judges  have  of 

would  be  corrected  by  the  production  of  the  putting  off  the  trial. 

originals.  There  is  no  difference  with  respect  (43)  In  New*  York,  witnesses  abroad,  or  go- 
to this  species  of  evidence  between  criminal  ing  abroad,  may  be  examined.  (2  R.  S.  ^I. 
and  civil  cases.    2  T.  R.  201.  393.)    So  also  testimony  may  be  taken  eondi* 

(41)  In  New- York,  the  Supreme  Court,  or  tionally  when  it  is  expected  that  a  suit  will  be 
the  Superior  Court  of  the  city  of  New- York,  or  brought.    (Id.  398.  $  33.) 

the  Common  Pleas  of  the  city,  may  make  rales 

(78)  See  Hov.  n.  (78)  at  the  end  of  Uie  Vol.  B.  IIT. 
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selves,  and  where  such  assises  are  but  seldom  holden ;  or  where  the  ques- 
tion in  dispute  has  an  extensive  local  tendency ;  where  a  cry  has  been 
raised,  and  the  passions  of  the  multitude  been  inflamed  ;  or  where  one  of 
the  parties  is  popular,  and  the  other  a  stranger  or  obnoxious.  It  is  true 
that,  if  a  whole  county  is  interested  in  the  question  to  be  tried,  the  trial  by 
the  rule  of  law  (a)  must  be  in  some  adjoining  county ;  but,  as  there  may 
be  a  strict  interest  so  minute  as  not  to  occasion  any  bias,  so  there  may  be 
the  strongest  bias  without  any  pecuniary  interest.  In  all  these  cases,  to 
summon  a  jury,  labouring  under  .local  prejudices,  is  laying  a 
snare  for  their  consciences :  and,  though  *they  should  have  vir-  [*384] 
tue  and  vigour  of  mind  sufficient  to  keep  them  upright,  the  par- 
ties will  grow  suspicious,  and  resort  under  various  pretences  to  another 
mode  of  trial.  The  courts  of  law  will  therefore  in  transitory  actions  very 
oflen  change  the  venue,  or  county  wherein  the  cause  is  to  be  tried  {b) :  but 
in  Ufcal  actions,  though  they  sometimes  do  it  indirectly  and  by  mutual  con- 
ssent,  yet  to  effect  it  direcdy  and  absolutely,  the  parties  are  driven  to  a 
0ourt  of  equity ;  where,  upon  making  out  a  proper  case,  it  is  done  upon 
the  ground  of  being  necessary  to  a  fair,  impartial,  and  satisfactory 
trial  {e)  (44). 

The  locality  of  trial  required  by  the  common  law  seems  a  consequence 
of  the  ancient  locality  of  jurisdiction.  All  over  the  world,  actions  transi- 
tory follow  the  person  of  the  defendant,  territorial  suits  must  be  discussed 
in  the  territorial  tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  con- 
tracted abroad ;  but  lands  lying  in  France  must  be  sued  for  there,  and 
English  lands  must  be  sued  for  in  the  kingdom  of  England.  Formerly 
they  were  usually  demanded  only  in  the  court-baron  of  the  manor,  where 
the  steward  could  summon  no  jurors  but  such  as  were  the  tenants  of  the 
lord.  When  the  cause  was  removed  to  the  hundred  court  (as  seems  to 
have  been  the  course  in  the  Saxon  times)  (d)y  the  lord  of  the  hundred  had 
a  farther  power,  to  convoke  the  inhabitants  of  different  vills  to  form  a  jury : 
observing  probably  always  to  intermix  among  them  a  stated  number  of 
tenants  of  that  manor  wherein  the  dispute  arose.  When  afterwards  it 
came  to  the  county-court,  the  great  tribunal  of  Saxon  justice,  the  sheriff 
had  wider  authority,  and  could  impanel  a  jury  from  the  men  of  his  county 
at  large  :  but  was  obliged  (as  a  mark  of  the  original  locality  of  the  cause) 
to  return  a  competent  number  of  hundredors ;  omitting  the  inferior  dis- 
tinction, if  indeed  it  ever  existed.  And  when  at  length,  after  the  con- 
quest, the  king's  justiciars  drew  the  cognizance  of  the  cause  from 
the  *county-court,  though  they  could  have  summoned  a  jury  [*385] 
from  any  part  of  the  kingdom,  yet  they  chose  to  take  the  cause 
as  they  found  it,  with  all  its  local  appendages ;  triable  by  a  stated  number 
of  hundredors,  mixed  with  other  freeholders  of  the  county.  The  restric- 
tion as  to  hundredors  hath  gradually  worn  away,  and  at  length  entirely 
ranishe^  (e) ;  that  of  counties  still  remains,  for  many  beneficial  purposes : 
but,  as  the  king's  courts  have  a  jurisdiction  co-extensive  with  the  king- 
dom, there  surely  can  be  no  impropriety  in  sometimes  departing  from  the 
general  rule,  when  the  great  ends  of  justice  warrant  and  require  an  excep- 
tion. 

(a)  Stra.  177.  lords  in  the  caaso  bet\7eon  the  dake  of  Devonshire 

(b)  See  page  394.  and  the  miners  of  the  county  of  Derby,  A,  D.  1769. 

(c)  This,  among  a  namber  of  other  instances,  (d)  LL.  Edw.  Conf.  c.  33.  Willc.  803. 
%as  the  case  of  the  issues  directed  by  the  house  of  (e)  See  page  360. 

(44)  This  may  now  be  done  in  a  court  of  law.    Ttdd,  8  ed.  655. 
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I  have  ventured  to  mark  these  defects,  that  the  just  panegyric,  which 
I  have  given  on  the  trial  hy  jury,  might  appear  to  be  the  result  of  sober 
reflection,  and  not  of  enthusiasm  or  prejudice.  But  should  they,  after  all, 
continue  unremedied  and  unsupplied,  stUl  (with  all  its  imperfections)  I  trust 
that  this  mode  of  decision  will  be  found  the  best  criterion,  for  investigat- 
ing the  truth  of  facts,  that  was  ever  established  in  any  country. 


CHAPTER  XXIV. 
OF  JUDGMENT  AND  ITS  INCIDENTS. 

In  the  present  chapter  we  are  to  consider  the  transactions  in  a  cause, 
next  immediately  subsequent  to  arguing  the  demurrer,  or  trial  of  the 
issue.  » 

If  the  issue  be  an  issue  of  fact ;  and,  upon  trial  by  any  of  the  methods 
mentioned  in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff 
or  defendant,  or  specially ;  or  if  the  plaintiff  makes  default,  or  is  nonsuit ; 
or  whatever,  in  short,  is  done  subsequent  to  the  joining  of  issue  and 
awarding  the  trial,  it  is  entered  on  record,  and  is  called  a  postea  (a)  ( 1 ).  The 
substance  of  which  is,  that  postea,  afterusards,  the  said  plaintiff  and  defend- 
ant appeared  by  their  attomies  at  the  place  of  trial ;  and  a  jury,  being 
sworn,  found  such  a  verdict ;  or,  that  the  plaintiff,  after  the  jury  sworn, 

(a)  Append.  No.  II.  M> 

(1)  As  to  the  postea  in  general,  seeTidd,  jadge*8  notes  must  be  made  to  the  radge  who 
6tD  ed.  931  to  934.  The  Terdict  is  entered  on  triM  the  cause.  1  ChiUy  R.  283.  The  court 
the  hack  of  the  record  of  nitiprnu^  which  en-  will  not  alter  a  verdict,  unless  it  appear  on  the 
try,  from  the  Latin  word  it  began  with,  is  face  of  it  that  the  alteration  would  be  accord- 
called  the  poatea.  When  the  cause  is  tried  in  ing  to  the  intention  of  the  juiy,  1  H.  Bla.  78 ; 
the  kin|*s  oench  in  London  or  Middlesex,  the  but  not  after  a  considerable  lapse  of  time,  to 
record  is  delivered  to  the  attorney  of  the  sue-  increase  damages,  although  the  juiy  join  in 
cessful  party ;  and  he  afterwards  indorses  the  an  affidavit  stating  their  intention  to  have  been 
postea  from  the  associate's  minute  on  the  to  give  the  increased  sum,  and  thousht  they 
panel ;  but  in  country  causes  the  associate  had  in  effect  done  so,  2  T.  R.  281.  sed  vide  i 
keeps  the  record,  till  the  next  term ;  and  then  Burr.  383.  where  a  verdict  was  rectified,  which 
delivers  it  with  the  postea  indorsed  to  the  par-  had  been  mistakenly  delivered  by  the  fore- 
ty  obtaining  the  verdict. f  The  practice  is  man.  Where  the  jury  having  found  the  treble 
in  some  respects  different  in  the  common  value  in  an  action  of  debt  on  the  statute  for 
pleaSf  where  in  town  causes  also,  the  record  not  setting  out  tithes,  on  a  writ  of  inquiry,  the 
remains  with  the  associate  till  the  quarto  die  inquisition  was  amended  by  the  insertion  of 
po9t  of  the  return  of  the  habeas,  corpora  jura-  nominal  damages.  1  Bing.  K..  182.  In  an  ac- 
torum,  who  indorses  the  postea  upon  the  re-  tion  by  one  defendant  in  assumpsit  against  a 
cord  ;  bet  by  a  recent  order  it  is  not  to  be  de-  co-defendant  for  contribution,  the  postea  is 
livered  till  the  morning  of  the  fifth  day  of  the  evidence  to  prove  the  amount  of  the  damages, 
term.  See  1  Brod.  &  B.  298.  3  Moore,  643.  2  Stark.  R.  364 ;  see  9  Price  359.  Tidd,  8  ed. 
If  the  postea  be  lost,  a  new  one  may,  in  some  932,  3.  The  production  of  the  postea  is  not 
cases,  oe  made  out  from  the  record  above  and  sufficient  evidence  of  a  judgment ;  a  copy  of 
the  associate's  notes,  2  Stra.  1264 ;  if  wronc,  the  judgment  founded  thereon  must  also  be 
it  may  be  amended  by  the  plea  roll,  1  Ld.  produced.  Bui.  N.  P.  234.  Willes,  367.  But 
Raym.  133 ;  by  the  memory  or  notes  of  the  the  nisi  prius  record,  with  the  postea  indorsed, 
judge,  Cro.  Gar.  338.  Bui.  N.  P.  320.  2  is  sufficient  to  prove  that  the  cause  came  on  to 
Stra.  1197.  6  T.  R.  694.  1  Bar.  &  Aid.  161.  be  tried,  1  Stra.  162.  Willes,  366 ;  or  the  day 
2  Cha.  R.  352 ;  or  the  notes  of  the  associate  or  of  trial.  6  Esp.  R.  80.  83 ;  see  9  Price,  359. 
clerk  of  assize,  2  Chitt^r  R*  352.  1  Bos.  &  Tidd,  8th  ed.  977. 
Pttl.  329.    The  application  to  amend  by  the 

t  In  New- York,  the  record  is  immediately    successful  party,  with  a  certified  copy  of  the 
after  verdict  handed  over  by  the  clerk  to  the    minutes  of  the  trial.    (2  R.  S.  422.  §  72.) 
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made  defanit,  and  did  not  prosecute  his  suit ;  or,  as  the  case  may  happen. 
This  is  added  to  the  roll,  which  is  now  retunted  to  the  court  from  which  it 
was  sent ;  and  the  history  of  the  cause,  from  the.  time  it  was  carried  out, 
is  thus  continued  by  the  postea. 

Next  follows,  sixthly^  the  judgment  of  the  court  upon  what  has  previ- 
ously passed ;  both  the  matter  of  law  and  matter  of  fact  being 
now  fully  weighed  and  adjusted.  Judgment  •may  however  for  [•SST] 
certain  causes  be  suspended,  or  finally  arrested :  for  it  cannot  be 
entered  till  the  next  term  after  trial  had,  and  that  upon  notice  to  the  other 
party.  So  that  if  any  defect  of  justice  happened  at  the  trial,  by  surprise^ 
inadvertence,  or  misconduct,  the  party  may  have  relief  in  the  court  above, 
by  obtaining  a  now  Uial ;  or  if,  notwithstanding  the  issue  of  fact  be  regu- 
larly decided,  it  appears  that  the  complaint  was  either  not  actionable  in 
itself,  or  not  made  with  sufficient  precision  and  accuracy,  the  party  may 
supersede  it  by  arresting  or  stajdng  the  judgment. 

1 .  Causes  of  suspending  the  judgment,  by  granting  a  new  trial  (2),  are  at 
present  wholly  extrinsic,  arising  from  matter  foreign  to,  or  dehors  the  record. 
Of  this  sort  are  want  of  notice  of  trial ;  or  any  flagrant  misbehaviour  of 

C2)  As  to  new  trials  in  general,  see  Tidd,  20/.  5  Tsunt  537.  I  Chitty  R.  265.  (a)  unless 
8th  ed.  934  to  949.  When  there  are  two  con-  the  trial  is  to  settle  a  right  of  a  permanent 
trary  verdiots,  it  is  not  of  course,  but  in  the  nature.  lb.  In  all  these  cases,  if  the  verdict 
discretion  of  the  court,  to  ^ant  a  new  trial.  2  be  agreeable  to  equitj  and  justice,  the  court 
Bla.  R.  963.  In  an  infenor  court  it  is  said  a  will  not  grant  a  new  trial,  though  there  may 
new  trial  cannot  be  had,  upon  the  merits,  but  have  been  an  error  in  the  admission  or  rejec- 
only  for  irregularity,  i  Salx.  201.  2  Salk.  650.  tion  of  evidence,  or  in  the  direction  of  the 
1  Stra.  1 13. 499.  1  Burr.  572.  Doug.  38a  2  judge,  if  it  appear  to  the  court  on  the  whole 
Chitty 's  R.  250 ;  but  it  may  set  aside  a  regulur  matter  disclosed  by  the  report  that  the  verdict 
interlocutory  judgment  to  let  in  a  trial  of  the  ought  to  be  confirmed.  4  T.  R.  468. 
merits.  1  Burr.  571.  The  principal  grounds  A  new  trial  cannot  be  granted  in  civil  cases 
for  setting  aside  a  verdict  or  nonsuit,  and  at  the  instance  of  one  of  several  defendants, 
granting  a  new  trial,  besides  those  mentioned  12  Mod.  275.  2  Stra.  814 ;  nor  for  a  jmtC  only 
in  the  text,  are — ist.  The  discovery  of  new  of  the  cause  of  action.  2  Burr.  1224.  3Wils. 
and  material  evidence  since  the  trial,  2  Bla.  47.  But  there  may  be  cases  in  which  the  new 
Rep.  955.  2dly,  If  the  witnesses,  on  whose  trial  is  restricted  to  a  particular  part  of  the  re- 
testimony  the  verdict  was  obtained,  have  been  «>rd,  as  if  the  judge  give  leave  to  move  on  one 
since  convicted  of  perjury  in  giving  their  evi-  jmrt  or  point  only,  on  a  stipulation  that  ooun- 
dence,  M.  22.  Geo.  3.  K.  B  ;  or  if  probable  sel  shall  not  move  for  any  thing  else  ;  or  if  the 
gnmnd  be  laid  to  induce  the  court  to  believe  court  think  injustice  may  be  done  by  setting 
tbsf  the  witnesses  are  perjured,  they  will  stay  the  whole  matter  at  large  again,  they  may  re> 
the  proceedings  on  the  finding  of  a  bill  of  in-  strict  the  second  trial  to  certain  particular 
dictment  against  them  for  perjury,  till  the  in-  points.    4  Taunt.  556. 

dictment  is  tried,  ib. ;  but  tne  circumstance  of       In  crinuntd  cases  no  new  trial  can  be  gnnt- 

an  indictment  for  perjury  having  been  found  ed  where  the  defendant  has  been  acquited.    6 

against  a  witness,  is  no  ground  of  motion  for  East.  315.     4  M.  &  S.  337.      1  B.  &  A.  64. 

new  trial.   4  M.  &  S.  140.  8  Taunt.  162.  3dly.  Where  several  defendants  are  tried  at  the 

For  excessive  damages,  indicating  passion  or  same  time  for  a  misdemeanor,  and  some  are 

partiality  in  the  jury.    1  Stra.  6QK2.    1  Burr,  acquitted,  and  others  convicted,  the  court  msv 

609.    3  Wijfl.  18.     2  Bl.  Rep.  929.     Cowp.  grant  a  new  trial  to  those  convicted,  if  they  think 

230.     5T.  R.  257.     7  ib.  529.     11  East,  23.  the  conviction  improper.    6  £ast.  619.    See 

It  is  not  usual  to  grant  a  new  trial  for  small-  further  on  this  subject,  Tidd,  8th  ed.  934.    In 

ness  of  damages,  2  Salk.  647.   2  Stra.  940.  civil  cases  a  motion  for  a  new  trial  cannot  be 

Doug.  509.  Barnes,  455,  6 ;   in  which  latter  made  after  an  unsuccessful  motion  in  arrest  of 

case  it  is  said,  if  the  demand  is  certain,  as  on  judgment.    4  Bar.  &  Ores.  160.    The  grant- 

a  promissory  note,  the  court  will  set  aside  a  ing  of  a  new  trial  is  either  without  or  upon 

verdict  for  too  small  damages,  but  not  where  payment  of  the  costs  of  the  former  trial ;  or 

the  damages  are  uncertain.    Lastly,  it  is  a  ge-  such  costs  are  directed  to  abide  the  event  of 

neral  rule,  not  to  grant  a  new  trial,  except  u>r  the  suit.    The  general  rule  seems  to  be,  that 

the  misdirection  of  the  judge,  4  T.  R.  753.  5  iflhe  new  trial  be  granted  for  the  misbehaviour 

ib.  19.     6  East,  316.  (b).     1  Marsh.  555 ;  or  of  the  jury,  or  the  misdirection  of  the  judge, 

where  a  point  has  been  saved  at  the  trial,  1  the  costs  are  not  required  to  be  paid  by  the 

B.  &  P.  338  ;  in  a  penal,  2  Stra.  899.  10  East,  party  apply inir  for  s  new  trial ;  but  where  the 

268.    4  M.  &  S.  338.    2  Chitty  R.  273 ;  hard  mere  error  of  the  jury,  or  the  discovery  of 

or  trifling  action.  2  Salk.  653.    3  Burr.  1306;  fresh  evidence  is  the  ground,  the  costs  must 

and  an  action  is  considered  trifling  in  this  re-  be  paid  tiy  the  psriy  moving  to  set  aside  the 

«^rct,  uhpn  the  ^um  to  be  recovered  is  under  former  vprdict.     See  Tidd,  6th  ed.  945. 
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the  party  prevailing  towards  the  jury,  which  may  have  influenced  their 
verdict ;  or  any  gross  misbehaviour  of  the  jury  among  themselves :  also 
if  it  appears  by  the  judge's  report,  certified  by  the  court,  that  the  jury 
have  brought  in  a  verdict  without  or  contrary  to  evidence,  so  that  he  is 
reasonably  dissatisfied  therewith  (b) ;  or  if  they  have  given  exorbitant 
damages  [c) ;  or  if  the  judge  himself  has  misdirected  the  jury,  so  that 
they  found  an  unjustifiable  verdict :  for  these,  and  other  reasons  of  the 
like  kind,  it  is  the  {Aactice  of  the  court  to  award  a  new,  or  second,  trial,^ 
But  if  two  juries  agree  in  the  same  or  a  similar  verdict,  a  third  trial  is 
seldom  awarded  {d) :  for  the  law  will  not  readily  suppose,  that  the  verdict 
of  any  one  subsequent  jury  can  countervail  the  oaths  of  the  two  preceding 
ones. 

The  exertion  of  these  superintendent  powers  of  the  king's  courts,  in 
setting  aside  the  verdict  of  a  jury  and  granting  a  new  trial,  on  account  of 
misbehaviour  in  the  jurors,  is  of  a  date  extremely  ancient.  There  are  in* 
stances,  in  the  year-books  of  the  reigns  of  Edward  III.  (c),  Henry  IV.  (/), 

and  Henry  YII.  (^),  of  judgments  being  Stayed  (even  after  a  trial 
[*388]    at  bar)  and  *new  venire^s  awarded,  because  the  jury  had  eat  and 

drank  without  consent  of  the  judge,  and  because  the  plaintiff  had 
privately  given  a  paper  to  a  juryman  before  he  was  sworn.  And  upon 
these  the  chief  justice,  Glynn,  in  1655,  grounded  the  first  precedent  that 
is  reported  in  our  books  (h)  for  granting  a  new  trial  upon  account  of  e«- 
cessive  damages  given  by  the  jury :  apprehending  with  reason,  that  noto- 
rious partiality  in  the  jurors  was  a  principal  species  of  misbehaviour.  A 
few  years  before,  a  practice  took  rise  in  the  common  pleas  (t),  of  granting 
new  trials  upon  the  mere  certificate  of  the  judge  (unfortified  by  any  report 
of  the  evidence),  that  the  verdict  had  passed  against  his  opinion ;  though 
chief  justice  RoUe  (who  allowed  of  new  trials  in  case  of  misbehaviour, 
surprise,  or  fraud,  or  if  the  verdict  was  notoriously  contrary  to  evidence) 
{k)  refused  to  adopt  that  practice  in  the  court  of  king's  bench.  And  at 
that  time  it  was  clearly  held  for  law  (/),  that  whatever  matter  jeas  of  ibrce 
to  avoid  a  verdict,  ought  to  be  returned  upon  the  postea^  and  not  merely 
surmised  by  the  court ;  lest  posterity  should  wonder  why  a  new  venire 
was  awarded,  without  any  sufiicient  reason  appearing  upon  the  record. 
But  very  early  in  the  reign  of  Charles  the  Second  new  trials  were  granted 
upon  affidavits  (m) ;  and  the  former  strictness  of  the  courts  of  law,  in  re- 
spect of  new  trials,  having  driven  many  parties  into  courts  of  equity  to  be 
relieved  from  oppressive  verdicts,  they  are  now  more  liberal  in  granting 
them :  the  maxim  at  present  adopted  being  this,  that  (in  all  cases  of  mo- 
ment) where  justice  is  not  done  upon  one  trial,  the  injured  party  is  entitled 
to  another  (n). 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict  unduly  given, 
was  by  writ  of  attaint ;'^^o(  which  we  shall  speak  in  the  next  chapter,  and 
which  is  at  least  as  old  as  the  institution  of  the  grand  assise  by  Henry 

II.  (o),  in  lieu  of  the  Norman  trial  by  battle.  Such  a  sanction 
[*389]    was  probably  thought  ^necessary,  when  instead  of  appealing  to 

Providence  for  the  decision  of  a  dubious  *right,  it  was  referred  to 

(b)  Law  of  niiipriutt  303,  304.  (k)  I  Sid.  335.    Styl.  praet.  Reg.  810,  811.  eM. 

(c)  Comb.  357.  1657. 

(d)  «  Mod.  82.    Salk.  649.  (I)  Cro.  El.  010.    Palm.  325.    1  Brownl.  207. 

(e)  34  Sdu.  in.  34.    Bro.  Abr.  t.  verdiU,  17.  (m)  1  Sid.  235.    2  Lev.  140. 
(/)  11  Hen.  IV.  18.    Bro.  Abr.  t.  enqu*at^  75.  (n)  4  Burr.  305. 

(i)  14  Hen.  VIT.    1  Bro.  Abr.  t.  verdit€f  18.  (o)  Ipri  regali    vutitutumi   elegmUer    inteita 

W  Styl.  406.  (GlanF.  {.  8,  c.  19.) 

(«)  Jbid.  838. 

C79)  BeeBov.B.  (79)  at  the  end  of  the  YoL  B.  UL 
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the  oath  of  fallible  or  perhaps  comipted  men.  Our  ancestors  saw,  that  a 
jury  might  give  an  erroneous  verdict ;  and,  if  they  did,  that  it  ought  not 
finally  to  conclude  the  question  in  (he  first  instance :  but  the  remedy, 
vhich  they  provided,  shews  the  ignorance  and  ferocity  of  the  times,  and 
the  simplicity  of  the  points  then  usually  litigated  in  the  courts  of  justice. 
They  supposed  that,  the  law  being  told  to  the  jury  by  the  judge,  the  proof 
of  fact  must  be  alwajrs  so  clear,  that,  if  they  found  a  wrong  verdict,  they 
must  be  wilfully  and  corruptly  perjured.  Whereas  a  juror  may  find  a  just 
verdict  from  unrighteous  motives,  which  can  only  be  known  to  the  great 
searcher  of  hearts :  and  he  may,  on  the  contrary,  find  a  verdict  very 
manifestly  wrong,  without  any  bad  motive  at  all ;  from  inexperience  in 
business,  incapacity,  misapprehension,  inattention  to  circumstances,  and  a 
thousand  other  innocent  causes.  But  such  a  remedy  as  this  laid  the  in- 
jured party  under  an  insuperable  hardship,  by  making  a  conviction  of  the 
jurors  for  perjury  the  condition  of  Ms  redress. 

The  judges  saw  this ;  and  therefore  very  early,  even  upon  writs  of 
assise,  they  devised  a  great  variety  of  distinctions ;  by  which  an  attaint 
might  be  avoided,  and  the  verdict  set  to  rights  in  a  more  temperate  and 
dispassionate  meihod  (p).  Thus  if  excessive  damages  were  given,  they 
were  moderated  by  the  discretion  of  the  justices  {q).  And  if,  either  in 
that,  or  in  any  other  instance,  justice  was  not  completely  done,  through 
the  error  of  either  the  judge  or  the  recognitors,  it  was  remedied  by  cerM" 
eate  of  assise,  which  was  neither  more  nor  less  than  a  second  trial  of  the 
same  cause  by  the  same  jury  (r).  And,  in  mixed  or  personal  actions,  as 
trespass  and  the  like  (wherein  no  attaint  originally  lay),  if  the  jury  gave 
a  wrong  verdict,  the  judges  did  not  think  themselves  warranted  thereby 
to  pronounce  an  iniquitous  judgment ;  but  amended  it,  if  possible, 
by  subsequent  inquiries  of  their  own ;  and,  if  that  ^could  not  be,  [*390] 
they  referred  it  to  another  examination  (s).  When  afterwards 
attaints,  by  several  statutes,  .were  more  universally  extended,  the  judges 
frequently,  even  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting 
the  writ  of  attaint,  awarded  a  second  trial :  and  subsequent  resolutions, 
for  more  than  a  century  past,  have  so  amplified  the  benefit  of  this  remedy, 
that  the  attaint  is  now  as  obsolete  as  the  trial  by  battle  which  it  succeeded  ; 
and  we  shall  probably  see  the  revival  of  the  one  as  soon  as  the  revival  of 
the  other.  And  here  I  cannot  but  again  admire  (t)  the  wisdom  of  suffer- 
ing time  to  bring  to  perfection  new  remedies,  more  easy  and  beneficial  to  the 
subject ;  which,  by  degrees,  from  the  experience  and  approbation  of  the 
people,  supersede  the  necessity  or  desire  of  using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy 
this  valuable  method  of  trial,  and  would  drive  away  all  causes  of  conse- 
quence to  be  decided  according  to  the  forms  of  the  imperial  law,  upon  de- 
positions in  writing;  which  might  be  reviewed  in  a  course  of  appeal. 
Causes  of  great  importance,  titles  to  land,  and  large  questions  of  com- 
mercial property,  come  often  to  be  tried  by  a  jury,  merely  upon  the  gene- 
ral issue :  where  the  facts  are  complicated  and  intricate,  the  evidence  <of 
great  length  and  variety,  and  sometimes  contradicting  each  other ;  and 
where  the  nature  of  the  dispute  very  frequently  introduces  nice  questions 

(p)  Brtct.  1. 4,  tr,  5,  e.  4.  faeimt  prommtiatioitem ;  et  idea  iegvi  non  debent 

if)  iU4.  tr.  1,  c.  10,  <t  8.  00nan  dictum^  nd  ithid  emtndart  tenetUur  per  dOi- 

(r)  liid.  I.  4f  tr.  5,  e.  6,  ^  3.  F.  N.  B.  181,  2  Inst  gentem  examinatumem.    Si  mttem  dijudicart  mMoi- 

41d.  ant,  rtcurreiidum  trii  ad  majmt  judieiim.    Bract.  I 

{»)  Si  juratort$  trravtriiU,  et  justieiarH  ««cim-  4,  tr.  5,  c.  4, 4  8. 

Am  tonm  dietwnjudieiwn  prcMmhaverint,  foUom  (f )  See  page  968. 
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and  subtildes  of  law.  Eitlier  party  may  be  surpxised  by  a  piece  of  evi- 
dence, which  (had  he  known  of  its  production)  he  could  have  explained 
or  answered  :  or  may  be  puzzled  by  a  legal  doubt,  which  a  little  recol* 
lection  would  have  solved.  In  the  hurry  of  a  trial  the  ablest  judge  may 
mistake  the  law,  and  misdirect  the  jury :  he  may  not  be  able  so  to  state 
and  range  the  evidence  as  to  lay  it  clearly  before  them,  nor  to  take  off  the 
artful  impressions  which  have  been  made  oii  their  minds  by  leam* 
[*391]  ed  and  experienced  advocates.  The  jury  are  to  give  their  *opi- 
nion  instanter ;  that  is,  before  they  separate,  eat,  or  drink.  And 
under  these  circumstances  the  most  intelligent  and  best  intentioned  men 
may  bring  in  a  verdict,  which  they  themselves  upon  cool  deliberation 
would  wij^  to  reverse. 

N^xt  to  doing  right,  the  great  object  in  the  administration  of  public 
justice  should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to 
many  objections  and  doubts  in  the  (pinion  of  his  counsel,  or  even  in  the 
opinion  of  by-standers,  no  party  would  go  away  satisfied  unless  he  had  a 
prospect  of  reviewing  it.  Such  doubts  would  with  him  be  decisive  :  he 
would  arraign  the  determination  as  manifestly  unjust ;  and  abhor  a  tribu- 
nal which  he  imagined  had  done  him  an  injury  without  a  possibility  of  re- 
dress. 

Granting  a  new  trial,  Wder  proper  regulations,  cures  all  these  inconve- 
niences, and  at  the  same  time  preserves  entire  and  renders  perfect  that 
most  excellent  method  of  decision,  which  is  the  glory  of  the  English  law. 
A  new  trial  is  a  rehearing  of  the  cause  before  another  jury ;  but  with  as 
little  prejudice  to  either  party,  as  if  it  had  never  been  heard  before.  No 
advantage  is  taken  of  the  former  verdict  on  the  <me  side,  or  the  rule  ot 
court  for  awarding  such  second  trial  on  the  other :  and  the  subsequent 
verdict,  though  contrary  to  the  first,  imports  no  title  of  blame  upon  the 
former  jury ;  who,  had  they  possessed  the  same  lights  and  advantages, 
would  probably  have  altered  their  own  opinion.  The  parties  come  better 
informed,  the  counsel  better  prepared,  thd  law  is  more  fully  understood, 
the  judge  is  more  master  of  the  subject ;  and  nothing  is  now  tried  but  the 
real  merits  of  the  case. 

A  sufficient  ground  must  however  be  laid  before  the  court,  to  satisfy 
them  that  it  is  necessary  to  justice  that  the  cause  should  be  farther  con- 
sidered. If  the  matter  be  such,,  as  did  not  or  could  not  appear  to  the  judge 
who  presided  at  nisi  prius,  it  is  disclosed  to  the  court  by  affidavit :  if  it 
arises  from  what  passed  at  the  trial,  it  is  taken  from  the  judge's  informa- 
tion ;  who  usually  makes  a  special  and  minute  report  of  the 
[*392]  evidence.  Counsel  are  heard  on  both  sides  to  impeach  *or  esta- 
blish the  verdict,  and  the  court  give  their  reasons  at  large  why  a 
new  examination  ought  or  ought  not  to  be  allowed.  The  true  import  of 
the  evidence  is  duly  weighed,  false  colours  are  taken  off,  and  ail  points  of 
law  which  arose  at  the  trial  are  upon  full  deliberation  clearly  explained 
and  settled. 

iNor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review 
of  the  former  verdict.  They  must  be  satisfied,  that  there  are  strong  pro- 
bable grounds  to  suppose  that  the  merits  have  not  been  fairly  and  fully 
discussed,  and  that  the  decision  is  not  agreeable  to  the  justice  and  truth  of 
the  case.  A  new  trial  is  not  granted,  where  the  value  is  too  inconsidera- 
ble to  merit  a  second  examination.  It  is  not  granted  upon  nice  and  formal 
objections,  which  do  not  go  to  the  real  merits.    It  is  not  granted  in  cases  of 
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strict  right  or  stimmum  jus^  where  the  rigorous  exaction  of  extreme  legal 
justice  is  hardly  reconcileahle  to  conscience.  Nor  is  it  granted  where  me 
scales  of  evidence  hang  nearly  equal :  that  which  leans  against  the  for- 
mer yerdict  ought  always  very  strongly  to  preponderate. 

In  granting  such  farther  trial  (which  is  matter  of  sound  discretion)  the 
court  has  also  an  opportunity,  which  it  seldom  fails  to  improve,  of  supply- 
ing those  defects  in  this  mode  of  trial  which  were  stated  in  the  preceding 
chapter ;  by  laying  the  party  applying  under  all  such  equitable  terms,  as 
his  antagonist  shall  desire  and  mutually  offer  to  comply  with :  such  as 
the  discovery  of  some  facts  upon  oath ;  the  admission  of  others,  not  in- 
tended to  be  litigated ;  the  production  of  deeds,  books,  and  papers ;  the 
examination  of  witnesses,  infirm  or  going  beyond  sea  $  and  the  like.  And 
the  delay  and  expense  of  this  proceeding  are  so  small  and  trifling,  that  it 
seldom  can  be  moved  for  to  gain  time  or  to  gratify  humour.  The  mo- 
tion must  be  made  within  the  first  four  days  of  the  next  succeeding 
term  (3),  within  which  term  it  is  usually  heard  and  decided.  And  it  is 
worthy  observation,  how  infinitely  superior  to  all  others  the  trial  by  jury 
approves  itself,  even  in  the  very  mode  of  its  revision.  In  eveiy  other 
country  of  Europe,  and  in  those  of  our  own  tribunals  which  con- 
form themselves  to  the  ^process  of  the  civil  law,  the  parties  are  at  [*393] 
liberty,  whenever  they  please,  to  appeal  from  day  to  day  and 
from  court  to  court  upon  questions  merely  of  fact ;  which  is  a  perpetual 
source  of  obstinate  chicane,  delay,  and  expensive  litigation  (u ).  With  us 
no  new  trial  is  allowed,  unless  there  be  a  manifest  mistake,  and  the  sub- 
ject-matter be  worthy  of  interposition.  The  party  who  thinks  himself 
aggrieved,  may  still,  if  he  pleases,  have  recourse  to  his  writ  of  attaint^ 
after  judgment ;  in  the  course  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.  And,  if  the  first  is  totally  laid  aside,  and 
the  other  two  very  seldom  put  in  practice,  it  is  because  long  experience 
has  shewn,  that  a  motion  for  a  second  trial  is  the  shortest,  cheapest,  and 
most  efiectual  cure  ibr  all  imperfections  in  the  verdict ;  whether  they  arise 
from  the  mistakes  of  the  parties  themselves,  of  their  counsel  or  attorneys, 
or  even  of  the  judge  or  jury. 

2.  Arrests  of  judgment  (4)  arise  from  intrinsic  causes,  appearing  upon  the 

(v)  Not  many  yean  ago  an  appeal  was  bnraght  in  April  1749 ;  the  oaestion  beine  only  on  the  pro- 

to  the  bouse  or  Icxds  from  the  court  of  aeasion  in  perty  in  an  ox,  adljaaged  to  be  of  the  value  of  three 

Scotland,  in  a  cause  between  Napier  and  Macfar-  guineas.    No  pique  or  spirit  could  have  made  such 

lane.  It  was  instituted  in  March  1745 ;  and  (after  a  cause,  in  the  court  of  king's  bench  or  common 

many  Interlocutory  orders  and  sentences  below,  pleas,  have  lasted  a  tenth  of  that  time,  or  have 

appealed  from  and  reheard  as  far  as  the  course  of  cost  a  twentieth  part  of  the  expense. 
piocee<ttiig*  would  admit)  was  finally  determined 

(3)  In  New-York,  the  motion,  if  founded  on  rest  of  judgment  for  any  thing  which  be  might 
irregularity,  must  be  made  at  the  next  term  af-  have  pleaded  in  abatement. f  2  Bla.  R.  1120. 
ter  the  tnal,  or  the  delay  be  excused :  if  the  Surplusage  will  not  vitiate  after  verdict,  as  in 
motion  be  founded  on  the  merits,  it  would  be  an  tro?er  stating  the  possession  of  the  goods  in 
enumerated  motion  and  heard  in  its  regular  or-  plaintiff  on  the  3d  of  March,  and  the  conver- 
der  on  the  calendar.  Rules  Sup.  Court,  47,  &c.  sion  by  defendant  **  afterwards  towUontheUt 

(4)  The  parties  cannot  move  in  arrest  of  of  Mareh,^  it  was  held  that  afterwards  might 
juogment  for  any  thing  that  is  aided  after  ver-  stand,  and  the  other  words  be  treated  as  sur- 
diet  at  common  law,  or  by  the  statute  of  plmmse.  Cro.  C.  428.  The  motion  in  arrest 
amendments,  or  cured,  as  matter  of  form  by  of  judgment,  &c.  may  l>e  made  in  the  king's 
the  statute  of  jeofiiils.  See  1  Saund.  23S.  n.  bench  at  any  time  before  judgment  is  given,  5 
(1).  It  is  a  general  rule  that  a  verdict  will  aid  T.  R.  445.  2  Stra.  845.  though  a  new  trial 
a  title  impenectly  set  out,  but  not  an  imper-  has  been  previously  i90ved  for.  Doug.  745,  S. 
feet  title.  2  Burr.  1150.  SWils.  275.  4  T.  In  the  common  pleas,  the  motion  must  be  made 
R.  473.    The  defendant  cannot  move  in  ar>  before  or  on  the  appearance  day  of  the  return 

t  Contra,  1  Chitty>t  PL  32, 33. 
(80)  flee  Hot.  n.  (80)  at  tbe  end  of  the  Yd.  B.  m. 
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face  of  the  record.  Of  this  kind  are,  first,  where  the  declaration  varies 
totally  from  the  original  writ ;  as  where  the  writ  is  in  debt  or  detinne,  and 
the  plaintiff  declares  in  an  action  on  the  case  for  an  assumpsit :  for,  the 
original  writ  out  of  chancery  being  the  foundation  and  warrant  of  the 
whole  proceedings  in  the  common  pleas,  if  the  declaration  does  not  pursue 
the  nature  of  the  writ,  the  court's  authority  totally  fails.  Also,  secondly, 
where  the  verdict  materially  differs  from  the  pleadings  and  issue  thereon ; 
as  if,  in  an  action  for  words,  it  is  laid  in  the  declaration  that  the  defendant 
said,  *'  the  plaintiff  «ii  a  bankrupt ;"  and  the  verdict  finds  specially  that  he 
said,  "  the  plaintiff  toiU  be  a  bankrupt.**     Or,  thirdly,  if  the  case  laid  in  the 

declaration  is  not  sufficient  in  point  of  law  to  found  an  action 
[*394]   upon.     And  this  is  an  invariable   *rule  with  regard  to  arrests 

of  judgment  upon  matter  of  law,  "  that  whatever  is  alleged  in  ar- 
rest of  judgment  must  be  such  matter,  as  would  upon  demurrer  have  been 
sufficient  to  overturn  the  action  or  plea.**  As  if,  on  an  action  for  slander 
in  calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and  issue  is 
joined  thereon ;  now,  if  a  verdict  be  found  for  the  plaintiff,  that  the  words 
were  actually  spoken,  whereby  the  fact  is  established,  still  the  defendant 
may  move  in  arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  action- 
able :  and,  if  the  court  be  of  that  opinion,  the  judgment  shall  be  arrested, 
and  never  entered  for  the  plaintiff.  But  the  rule  will  not  hold  e  converse^ 
"  that  every  thing  that  may  be  alleged  as  cause  of  demurrer  will  be  good  in 
arrest  of  judgment ;"  for  if  a  declaration  or  plea  omits  to  state  some  par- 
ticular circumstance,  without  proving  of  which,  at  the  trial,  it  is  impossible 
to  support  the  action  or  defence,  this  omission  shall  be  aided  by  a  verdict. 
As  if,  in  an  action  of  trespass,  the  declaration  doth  not  allege  that  the  tres- 
pass was  committed  on  any  certain  day  (to) ;  or  if  the  defendant  justi- 
fies, by  prescribing  for  a  right  of  common  for  bis  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  couckant  on  the  land  (x)  (5) ;  though  either  of 
these  defects  might  be  good  cause  to  demur  to  the  declaration  or  plea,  yet 
if  the  adverse  party  omits  to  take  advantage  of  such  omission  in  due  time, 
but  takes  issue,  and  has  a  verdict  against  him,  these  exceptions  cannot 
after  verdict  be  moved  in  arrest  of  judgment.  For  the  verdict  ascertains 
those  facts,  which  before  from  the  inaccuracy  of  the  pleadings  might  be 
dubious ;  since  the  law  will  not. suppose,  that  a  jury  under  the  inspection 
of  a  judge,  would  find  a  verdict  for  the  plaintiff  or  defendant,  unless  he 
had  proved  those  circumstances,  without  which  his  general  allegation  is 
defective  {y).  Exceptions,  therefore,  that  are  moved  in  arrest  of  judg- 
ment, must  be  much  more  material  and  glaring  than  such  as  will  main- 
tain a  demurrer :  or,  in  other  words,  many  inaccuracies  and  omissions, 
which  would  be  fatal,  if  early  observed,  are  cured  by  a  subsequent  verdict ; 

and  not  suffered,  in  the  last  stage  of  a  cause,  to  unravel  the  whole 
[*395]    proceedings.     *But  if  the  thing  omitted  be  essential  to  the  action 

or  defence,  as  if  the  plaintiff  does  not  merely  state  his  title  in  a  de- 

(w)  Garth.  S89.  (y)  1  Mod.  29S. 

(«)  Cro.JBC.  44. 

of  the  habeas  corpora  jaratoram.    Barnes,  445.  of  mistake  of  the  form  of  action,  or  otherwisS, 

In  the  excheqaer*  the  motion  must  be  made  the  plaintiff  is  at  liberty  to  proceed  de  novo  in 

within  the  first  four  days  of  the  next  term  a  fresh  action.  1  Mod.  207.  Vin.  Ab.  tit.  Jadg- 

after  th^  trial,  and  it  may  be  made  after  an  un-  ment,  Q.  4.    Bla.  R.  831.    Each  party  pays 

soccessful  motion  for  a  new  trial.    See  Man*  his  own  costs  upon  the  judgment  being  arrest 

sing's  Ex.  Prac.  353.  Tidd,  060, 1 ;  but  see  7  ed.    Cowp.  407. 

Price,  566.  (5)  See,  however,  1  Saund.  228,  note  I. 
If  the  judgment  be  arrested  in  consequence 
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fective  manner,  but  sets  forth  a  title  that  is  totally  defective  in  itself  («),  or  if 
to  an  Bjction  of  debt  the  defendant  pleads  not  guilty  inste^of  nil debet{a),^^ 
these  cannot  be  cured  by  a  verdict  for  the  plaintiff  in  the  first  case,  or  for 
the  defendant  in  the  second. 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders  (6),  the  issue  be 
joined  on  a  fact  totally  immaterial,  or  insufficient  to  determine  the  right,  so 
that  the  court  upon  the  finding  cannot  know  for  whom  judgment  ought 
to  be  given ;  as  if,  in  an  action  on  the  case  in  assumpsit  against  an  execu- 
tor, he  pleads  that  he  himself  (instead  of  the  testator)  made  no  such  pro- 
mise (b) :  or  if,  in  an  action  of  debt  on  bond  conditioned  to  pay  money  on 
or  before  a  certain  day,  the  defendant  pleads  payment  on  the  day  (c) : 
(which  issue,  if  found  for  the  plaintiff,  would  be  inconclusive,  as  the  money 
might  have  been  paid  before ;)  in  these  cases  the  court  will  after  verdict 
award  a  repleader  quod  partes  replacitent ;  unless  it  appears  from  the 
whole  record  that  nothing  material  can  possibly  be  pleaded  in  any  shape 
whatsoever,  and  then  are  pleader  would  be  fruitless  {d).  And,  whenever 
a  repleader  is  granted,  the  pleadings  must  begin  de  novo  at  that  stage  of 
them,  whether  it  be  the  plea,  replication,  or  rejoinder,  ^c.  wherein  there 
appears  to  have  been  the  first  defect,  or  deviation  from  the  regular  course  {e). 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first  four 
days  of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or 
record  (7).  Judgments  are  the  sentence  of  the  law,  pronounced  by  the 
court  upon  the  matter  contained  in  the  record  ;  and  are  of  foiu:  sorts. 
First,  where  the  facts  are  confessed  by  the  parties,  and  the  law  determin- 
ed by  the  court ;  as  in  case  of  judgment  upon  demurrer :  secondly,  where 
the  law  is  admitted  by  the  parties,  and  the  facts  disputed  ;  as  in 
case  of  judgment  on  a  verdict  :  thirdly,  where  •both  the  fact  and  [*396] 
the  law  arising  thereon  are  admitted  by  the  defendant ;  which  is 
the  case  of  judgments  by  confession  or  default :  or,  lastly,  where  the  plain- 
tiff is  convinced  that  either  fact,  or  law,  or  both,  are  insufficient  to  support 
his  action,  and  therefore  abandons  or  withdraws  his  prosecution  ;  which 
is  the  case  in  judgments  upon  a  nonsuit  or  retraxit, ^^ 

The  judgment,  though  pronounced  or  awarded  by  the  judges,  is  not 
their  determination  or  sentence,  but  the  determination  and  sentence  of  /Ae 
law.  It  is  the  conclusion  that  naturally  and  regularly  follows  from  the 
premises  of  law  and  fact,  which  stands  thus  :  against  him,  who  hath  rode 
over  my  com,  I  may  recover  damages  by  law  :  but  A  hath  rode  over  my 

(m)  Salk.  805.  (e)  Stra.  904 

(«)  Cro.  Eliz.  778.  (d)  4  Burr.  301, 303. 

(6)  SVentr.  190.  («)  Raym.  456.    Salk.579. 

— ^-^^— — ^  ■  ■ -  - 

(6)  The  following  rules  have  been  laid  down  5thly.  That  a  repleader  cannot  be  awarded 
on  this  subiecl :  A  repleader  ought  never  to  be  after  a  default  at  ni«i  prius ;  to  which  maj  be 
allowed  till  trial,  because*  the  fault  of  the  is-  added,  that  it  can  nerer  be  awarded  after  a 
sue  may  be  helped  after  the  verdict  by  the  sta-  demurrer  or  writ  of  error,  but  only  after  issue 
tote  ofieofails.  2dly.  Jf  a  repleader  be  de-  joined.  3  Snlk.  306.  Nor  where  the  court 
nied,  where  It  should  be  granted,  or  granted  can  give  judgment  on  the  whole  *  record, 
where  it  should  be  denied,  it  ia  error.  3dly.  Willes,  532 ;  and  it  is  not  grantable  in  favour 
The  judgment  of  repleader  is  geneml,  and  the  of  the  person  who  made  the  first  fault  in 
parlies  must  begin  again  at  the  first  fault  pleading.  Doug.  396 ;  see  2  Saund.  319.  b. 
which  occasioned  the  immaterial  issue.  1  (7)  If  a  verdict  is  taken  generally,  with  en- 
Loid  Rajm.  169.  Thus  if  the  declaration  be  tire  damages,  judgment  may  be  arrested  if  any 
in,  and  toe  bar  and  replication  are  also  ill,  the  one  count  in  the  declaration  is  bad ;  but  if 
parties  must  begin  de  novo :  but  if  the  bar  be  there  is  a  general  verdict  of  guilty  upon  an  in- 
good  and  the  replication  ill,  at  the  replication,  dictment  consisting  of  several  counts,  and  any 
3  Keb.  664.  4tbly.  No  costs  are  allowed  on  one  count  is  good,  that  is  held  to  be  sufficient. 
eith«r  side.    6  T.  R.  131.    2  B.  &  P.  376.  Doug.  730. 

fSl)  See  Hot.  a  (81)  at  end  of  the  VoL  B.  HI.  (88)  Ik  (88)  B.  m. 
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com ;  therefore  I  shall  recover  damages  against  A.  If  the  major  propo- 
sition be  denied,  this  is  a  demurrer  in  law :  if  the  minor,  it  is  then  an  issue 
of  fact :  but  if  both  be  confessed  (or  determined)  to  be  right,  the  conclu- 
■ion  or  judgment  of  the  court  cannot  but  follow.  Which  judgment  or 
conclusion  depends  not  therefore  on  the  arbitrary  caprice  of  the  judge,  but 
on  the  settled  and  invariable  principles  of  justice.  The  judgment,  in  short, 
is  the  remedy  prescribed  by  law  for  the  redress  of  injuries  ;  and  the  suit  or 
action  is  the  vehicle  or  means  of  administering  it.  What  that  remedy 
may  be,  is  indeed  the  result  of  deliberation  and  study  to  point  out,  and 
therefore  the  style  of  the  judgment  is,  not  that  it  is  decreed  or  resolved  by 
the  court,  for  then  the  judgment  might  appear  to  be  their  own  ;  but,  "  it 
is  considered,"  canstdercUum  est  per  curiam^  that  the  plaintiff  do  recover  his 
damages,  his  debt,  his  possession,  and  the  like  :  which  implies  that  the 
judgment  is  none  of  their  own  ;  but  the  act  of  law,  pronounced  and  de- 
clared by  the  court,  after  due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interlocutory  or  findl.^  Interhh 
cutory  judgments  are  such  as  are  given  in  the  middle  of  a  cause,  upon 
some  plea,  proceeding,  or  default,  which  is  only  intermediate,  and  does  not 
finally  determine  or  complete  the  suit.  Of  this  nature  axe  all  judgments 
for  the  plaintiff  upon  pleas  in  abatement  of  the  suit  or  action  :  in 
[*397]  *which  it  is  considered  by  the  court,  that  the  defendant  do  answer 
over,  respondeat  ouster ;  th^t  is,  put  in  a  Inore  substantial  plea  (/). 
It  is  easy  to  observe,  that  the  judgment  here  given  is  not  final,  but  merely 
interlocutory ;  for  there  are  afterwards  farther  proceedings  to  be  had,  when 
the  defendant  has  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of,  are  those  in- 
complete judgments,  whereby  the  right  oi  the  plaintiff  is  indeed  establish- 
ed, but  the  quantum  of  damages  sustained  by  him  is  not  ascertained  :  which 
b  a  matter  that  cannot  be  done  without  the  intervention  of  a  juiy.^  As 
by  the  old  Gothic  constitution  the  cause  was  not  completely  finished,  till 
the  nemhda  or  jurors  were  called  in  "  ad  executionem  decretorum  judicii,  ad 
aestimatianem  pretiif  damniy  lueri,  ^c.  {gY  This  can  only  happen  where 
the  plaintiff  recovers  ;  for,  when  judgment  is  fiven  for  the  defendant,  it  is 
always  complete  as  well  as  final.  And  this  nappens,  in  the  first  place, 
where  the  defendant  suffers  judgment  to  go  against  him  by  defaidt,  or 
nihil  didt ;  as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's  declaration  :  by 
confession  or  cognovit  actionem,  where  he  acknowledges  the  plaintiff's  de- 
mand to  be  just :  or  by  non  suminformatusy  when  the  defendant's  attorney 
declares  he  has  no  instruction  to  say  any  thing  in  answer  to  the  plaintiff, 
or  in  defence  of  his  client ;  which  is  a  species  of  judgment  by  default.  If 
these,  or  any  of  them,  happen  in  actions  where  the  specific  thing  sued  for 
is  recovered,  as  in  actions  of  debt  for  a  sum  certain,  the  judgment  is  ab- 
solutely complete.  And  therefore  it  is  very  usual,  in  order  to  strengthen 
a  creditor's  security,  for  the  debtor  to  execute  a  warrant  of  attorney  to 
some  attorney  named  by  the  creditor,  empowering  him  to  confess  a  judg- 
ment by  either  of  the  ways  juHt  now  mentioned  (by  ntAt7  dicit,  cognovit  ac* 
tionom^  or  non  sum  informatus)  in  an  action  of  debt  to  be  brought  by  the 
creditor  against  the  debtor  for  the  specific  sum  due :  which  judgment, 
when  confessed,  is  absolutely  complete  and  binding ;  provided  the  same 
(as  is  also  required  in  all  other  judgments)  be  regularly  docquetted, 
[*398]    that  is,  abstracted  and  entered  in  a  book,  ^according  to  the  di- 

(/)  1  Snnd.  30.  d^)  Stkcnhook,  i^jwrt  Qaik,  2.  I.e.  4. 

(88)  flee  Hot.  11.(88}  It  tiMOd  of  tlie  Vol  B.III.  (84)  lb.  (84)  B.  m. 
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recoons  of  statute  4  &  5  W.  &  M.  c  20.  But,  where  damages  are  to 
be  recovered,  a  jury  must  be  called  in  to  assess  them ;  unless  the  de- 
feudant,  to  save  churges,  will  confess  the  whole  damages  laid  in  the  decla- 
ration :  otherwise  the  entry  of  the  judgment  is,  "  that  the  plaintiff  ought 
to  recover  his  damages  (indefinitely),  but  because  the  court  know  not 
what  damages  the  said  plaintiff  lath  sustained,  therefore  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  honest  and  lawful  men  he  in- 
quire into  the  said  damages,  and  return  such  inquisition  into  court."  This 
process  is  called  a  writ  of  inquiry :  in  the  execution  of  which  the  sheriff 
sits  as  judge,  and  tries  by  a  jury,  subject  to  nearly  the  same  laws  and 
conditions  as  the  trial  by  jury  at  nisi  prius^  what  damages  the  plaintiff 
hath  really  sustained ;  and  when  their  verdict  is  given,  which  must  assess 
some  damages,  the  sheriff  returns  the  inquisition,  which  is  entered  upon 
the  roll  in  manner  of  a  postea ;  and  thereupon  it  is  considered,  that  the 
plaintiff  do  recover  the  exact  sum  of  the  damages  so  assessed.  In  like 
manner,  when  a  demurrer  is  determined  for  the  plaintiff  upon  an  action 
wherein  damages  ^e  recovered,  the  judgment  is  also  incomplete,  without 
the  aid  of  a  writ  of  inquiry  (8). 

Final  judgments  are  such  as 'at  once  put  an  end  to  the  action,  by  de- 
claring that  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recover 

f  8)  It  has  been  e«id|  b^  C.  J.  Wilmot,  that  stand  as  a  security  for  the  damaeea  actually 

"*  this  la  an  inquest  of  office  to  inform  the  oon-  sustained.    The  plaintiff  must  then  proceed 

science  of  the  court,  who,  if  they  please,  may  by  suggesting  breaches  on  the  roll,  of  which 

themselres  assess  the  damages."  3  Wils.  02.  it  is  usual  to  ^ire  a  copy  to  the  defendant, 

Hence  a  practice  is  now  established  in  the  with  notice  of  inquiry  for  the  sittings  or  aasi- 

courts  of  king's  bench  and  common  pleas,  in  ses ;  and  the  damages  sre  assessed  upon  the 

actions  where  nidgment  is  recoverea  by  de-  writ  in  the  usual  way  by  a  jury ;  and  upon 

fault  upon  a  bill  of  exchange  or  a  promissory  payment  of  them,  execution  upon  the  judg- 

note,  to  refer  it  to  the  master  or  prothonotary  ment  entered  up  is  stayed,  the  judgment  itself 

to  ascertain  what  is  due  for  principal,  interest,  remaining  as  a  security  against  furtner  breach- 

and  costs,  whose  report  supersedes  the  necea-  es.    See  Tidd,  8  ed.  6^    This  statute  does 

sity  of  a  writ  of  inquiry.    4  T.  R.  275.    1  H.  not  extend  to  a  bond  conditioned  for  the  pay- 

Bl.  541.    And  this  practice  is  now  adopted  by  ment  of  a  sum  certain  at  a  day  certain,  as  a 

the  court  of  excheauer.    4  Price,  134;  see  post  obit  bond,  2  B.  &C.  82;  nor  a  common 

further,   Tidd,  8  eo.  817,  8,  9.t    In  cases  money  bond,  4  Ann.  c.  16.  s.  13.  1  Saund.  58 ; 

of  difficulty  and  importance,  the  court  will  nor  a  warrant  of  attorney  payable^  by  instal- 

gtte  leave  to  hare  the  writ  of  inquiry  execut-  ments,  3  Taunt.  74.    5  Taunt.  264 ;  though  a 

ed  before  a  iudge  at  sittings  or  nisi  print ;  and  bond  be  also  given,  2  Taunt.  195 ;  nor  to  a 

then  the  judge  acts  only  as  an  assistant  to  the  bail-bond,  2  B.  &  P.  446 ;  nor  a  petitioning 

sheriff.     The  number  of  the  jurors  sworn  creditor's  bond.    3  East.  22.    7  T.  R.  300. 

upon  this  inquest  need  not  be  confined  to  But  all  other  bonds,  either  for  payment  of  mo- 

twelve ;  for  when  a  writ  of  inquiry  was  exe-  ney  by  instalments,  or  of  annuities,  or  for  the 

euted  at  the  bar  of  the  court  of  king's  bench,  performance  of  any  covenants  or  agreements, 

in  an  action  of  scandaltun  magnatum,  brought  are  within  the  statute.    See  8  T.  K.  126.    6 

by  the  duke  of  York  (afterwards  James  the  East.  550.  2  Saund.  187.  n.  (c).  .3  M.  &  S. 

Second)  a^nst  Titus  Oates,  who  had  called  156.    1  Chitty  on  PI.  507,  where  the  parties 

him  a  traitor ;  fifteen  were  sworn  upon  the  in  a  bond  agree  that  the  sum  mentioned  to  be 

jury,  who  gave  all  the  damages  laid  in  the  de-  paid  on  a  breach  of  any  of  its  covenants,  shall 

claration,  viz.  100,0001    In  that  case  the  she-  be  taken  to  be.  and  be  considered  as,  atiptdat- 

riffs  of  Middlesex  sat  in  court,  covered,  at  ed  damagetf  the  case  is  not  then  within  the  sta- 

the  table  below  the  judges.    3  St.  Tr.  987.  tute,  and   the  whole  sum  becomes  at  once 

Before  the  8  &  9  W.  III.  c.  11.  the  penalty  payable,  according  to  the  terms  of  the  agree- 
in  a  bond  for  the  performance  of  covenants,  ment ;  for,  where  the  precise  sum  is  the  ascer- 
became  forfeited  upon  a  single  breach  thereof,  tained  damage,  the  jury  are  confined  to  it. 
But  now  by  the  8th  section  of  that  statute,  See  4  Burr.  2225.  2  B.  &  P.  346.  1  Camp, 
though  the  plaintiff  is  permitted  to  enter  up  78.  2  T.  R.  32.  Holt.  Rep.  43. 
judgment  for  the  whole  penalty,  it  can  only 

t  In  New-York,  if  the  declaration  set  ibrth  price,  or  if  it  be  on  a  bail-bond  where  the  ori- 

m  written  contract  for  the  absolute  pavment  of  ginal  suit  contained   such  declaiation,  the 

money,  or  on  a  promissory  note.  Dill  of  ex-  clerk  may  assess  the  damages.    (2  R.  S.  356, 

oban^,  or  draft,  or  for  the  payment  of  a  sum  ^1,2:  358,  6  10.)    For  the  act  corresponding 

oertam  thoagfa  payable  in  specific  articles,  or  to  8  dc  9  W.  III.  c,  11.  see  2  R.  S.  378,  ^  5, 

£ot  the  delivery  of  specific  articles  at  a  fixed  dec 
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the  remedy  he  sues  for.  In  which  case,  if  the  judgmeat  be  for  the  plain* 
tiff,  it  is  also  considered  that  the  defendant  be  either  amerced,  for  his  wilful 
delay  of  justice  in  not  immediately  obepng  the  king's  writ  by  rendering 
the  plaintiff  his  due  (h)  ;  or  be  taken  up,  capiahtr^  till  he  pays  a  fine  to  the 
king  for  the  public  misdemeanor  which  is  coupled  with  the  private  injury, 
in  all  cases  of  force  (t),  of  falsehood  in  denying  his  own  deed  (A),  or  un- 
justly claiming  property  in  replevin,  or  of  contempt  by  disobeying  the  com- 
mand of  the  king's  writ  or  the  express  prohibition  of  any  statute  (I).  But 
now  in  case  of  trespass,  ejectment,  assault,  and  false  imprisonment,  it  is 
provided  by  the  statute  5  &  6  W.  &  M.  c.  12.  that  no  writ  of  capias  shall 
issue  for  this  fine,  nor  any  fine  be  paid  ;  but  the  plaintiff  shall  pay  6j.  8J. 
to  the  proper  officer,  and  be  allowed  it  against  the  defendant  among  his 
other  costs.     And  therefore  upon  such  judgments  in  the  common  pleas 

they  used  to  enter  that  the  fine  was  remitted,  ^nd  now  in  both 
[*399]    courts  they  take  no  notice  of  any  fine  or  capias  at  all  (m).     *But 

if  judgment  be  for  the  defendant,  then  in  case  of  fraud  and  deceit 
to  the  court,  or  malicious  or  vexatious  suits,  the  plajntiff  may  also  be 
fined  (n)  ;  but  in  most  cases  it  is  only  considered,  that  he  and  his  pledges 
of  prosecuting  be  (nominally)  amerced  for  his  false  claim,  prof  also  clamors 
suo,  and  that  the  defendant  may  go  thereof  without  a  day,  eat  inde  sine  die, 
that  is,  without  any  farther  continuance  or  adjournment ;  the  king's  writ, 
commanding  his  attendance,  being  now  fully  satisfied,  and  his  innocence 
publicly  cleared  (o)  (10). 

Thus  much  for  judgments ;  to  which  costs  are  a  necessary  appendage ; 
it  being  now  as  well  the  maxim  of  ours  as  of  the  civil  law,  that  **  victus 
vietori  in  expensis  condemnandus  est  (p)  :"  though  the  common  law  did  not 
professedly  allow  any,  the  amercement  of  the  vanquished  party  being  his 
only  punishment.  The  first  statute  which  gave  costs,  eo  nomine,  to  the 
demandant  in  a  real  action  was  the  statute  of  Gloucester,  6  Edw.  I.  c.  1, 

(h)  8  Rep.  40. 61.  (I)  8  Rep.  00. 

(«)  6  Rep.  50.  11  Rep.  4S.  5  Mod.  S85.    See  Ap-  (m)  Salk.  54.   Ceith.  900. 

pend.  No.  II.  «  4.  (■)  8  Rep.  SO,  GO. 

(A)  F.  N.  B.  ISl.  Co.  LiU.  ISl.    6  Rep.  60.    1  (o)  Append.  No.  III.  «6. 

RqU.  Abr.  SIO.    LUl.  Entr.  370.  C.  B.  JSa.   4  Ann.  (p)  Cod.  3. 1.  IS. 
rol.  490. 

(10]|  At  common  law  the  death  of  a  sole  in  arrest  of  judgment,  special  yerdicts,  and  tlui 
plaintiff  or  sole  defendant  at  any  time  before  like,  does  not  depriTo  tne  party  of  the  right  to 
final  judgment  abated  the  suit,  but  now,  by  enter  up  judgment,  though  the  delay  thus  oe- 
17  Car.  71.  c.  8.  where  either  party  dies  be-  casioned  by  the  court  may  exceed  two  teros 
tween  verdia  and  judgment,  it  may  still  be  after  rerdiot.  See  Tidd,  8  ed.  966,  7.  1168, 
entered  up  within  two  terms  after  the  verdict.  9.  It  has  been  held,  that  if  the  party  die  after 
This  statute  does  not  apply  where  either  party  the  assises  begin,  though  before  the  trial  of  the 
dies  after  interloaUory  judgment,  and  before  cause,  it  is  within  tho  statute,  which,  beinc 
the  return  of  the  inquiry.  4  Taunt.  884.  remedisl,  must  be  construed  favourably,  and 
There  must  be  a  scire  facias  to  revive  the  the  assises  being  considered  but  as  one  day  in 
judcment  thus  entered  up,  before  execution.  law.  1  Salk.  8.  7T.  R.  31 ;  see2Ld.  Raym. 
1  Wils.  302.  j3y  the  8  &  9  W.  III.  c.  11.  the  1415.  n.  But  in  the  common  pleas,  a  verdict 
eatuM  onuMtut  in  the  statute  of  Charles  II.  is  and  judment  were  set  aside  when  the  de- 
supplied.  It  provides  that  in  case  of  either  fendant  died  the  night  before  trial  at  the  stt< 
party  dyin^  Mtween  interlocutory  and  final  tings  in  term.  3  B.  &  P.  549.  And  whera 
judgment  in  anv  action  which  might  have  the  verdict  has  been  taken  aubject  to  a  refe* 
been  maintained  by  or  against  the  personal  re-  rence,  the  death  of  a  party  before  an  award, 
preaentative  of  the  party  dying ;  or  in  case  of  revokes  the  authority  of  the  arbitrator.  1 
one  or  more  of  the  plaintiffs  or  defendants  dy-  Marsh,  366.  2  B.  &  A.  394.  2  Chitty  R.  432. 
ing,  in  an  aetion,  the  cause  of  which  would  by  The  same  law  prevails  in  New-York,  (2  R. 
law  survive  to  the  survivors,  the  aetion  shall  S.  386,  &e.}  except  that  the  death  of  a  party 
not  abate  by  reaaon  thereof,  but  the  death  before  verdict  actually  rendered,  thoaoh  on  n 
being  suggested  on  the  record,  the  aetion  shall  day  of  the  sitting  of  the  court,  avoids  the  v«r> 
proceed.  The  death  of  either  party  in  the  in*  diet  as  to  aueh  paity.  (Id.  367.  ^  6.) 
terval  of  hearing  and  deciding  upon  motioos 
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as  did  the  statute  of  Mailbridge,  52  Hen.  III.  c.  6,  to  the  defendant  in  one 
particnlar  case,  relative  to  wardship  in  chivalry :  though  in  reality  costs 
were  always  considered  and  included  in  the  quantum  of  damages,  in  such 
actions  where  damages  are  given ;  and,  even  now,  costs  for  the  plaintiff 
are  always  entered  on  the  roll  as  increase  of  damages  by  the  court  (q), 
Bm,  because  those  damages  were  frequently  inadequate  to  the  plaintiff's 
expenses,  the  statute  of  Gloucester  orders  costs  to  be  also  added ;  and  far- 
ther directs,  that  the  same  rule  shall  hold  place  in  all  cases  where  the 
party  is  to  recover  damages.  And  therefore  in  such  actions  where  x^o 
damages  were  then  recoverable  (as  in  quare  impeeUt,  in  which  damages 
were  not  given  till  the  statute  of  Westm.  2.  13  Edw.  I.)  no  costs  are  now 
allowed  (r) ;  unless  they  have  been  expressly  given  by  some  subsequent 
statute  (11).  The  statute  3  Hen.  VH.  c.  10.  was  the  first  which  allowed 
any  costs  on  a  writ  of  error.  But  no  costs  were  allowed  the  defendant  in 
any  shape,  till  the  statutes  23  Hen.  VIII.  c.  15.  4  Jac.  I.  c.  3.  8  <&  9  W. 
III.  c.  11.  4  &  5  Ann.  c.  16.  which  very  equitably  gave  the  defendant,  if 
he  prevailed,  the  same  costs  as  the  plaintiff  would  have  had,  in  case  he 
had  recovered.  These  costs  on  both  sides  are  taxed  and  moderated  by  the 
prothonotary,  or  other  proper  officer  of  the  court  (12). 

*The  king  (and  any  person  suing  to  his  use)  {s)  shall  neither  [*400] 
pay  nor  receive  costs ;  for,  besides  that  he  is  not  included  under  the 
general  words  of  these  statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a 
subject,  so  it  is  beneath  his  dignity  to  receive  them  ( 1 3).  And  it  seems  rea* 
sonable  to  suppose,  that  the  queen-consort  participates  of  the  same  privi- 
lege ;  for  in  actions  brought  by  her,  she  was  not  at  the  common  law  oblig- 
ed to  find  pledges  of  prosecution,  nor  could  be  amerced  in  case  there  was 
judgment  againbt  her  (t).  In  two  other  cases  an  exemption  also  lies  from 
paying  costs.  Executors  and  administrators,  when  suing  in  the  right  of 
the  deceased,  shall  pay  none  (u);^for  the  statute  23  Hen.  VIII.  c.  15.  doth 
not  give  costs  to  defendants,  unless  where  the  action  supposeth  the  contract 
to  be  made  with,  or  the  wrong  to  be  done  to,  the  plaintiff  himself  (14),  (15). 

(q)  Append.  No.  II. «  4.  (/)  F.  N.  B.  101.    Co.  Lltt.  133. 

(r)  10  Rep.  116.  (m)  Cro.  Jac.  239.    1  Ventr.  (tt. 

{$)  Stat.  M  Hen.  VIII.  c.  8. 

(11)  Wherever  a  party  has  siutained  damage,  ment  of  such  debt,  are  to  be  paid."  By  43 
and  a  new  act  gives  another  than  the  com*  Geo.  III.  c.  99.  a.  41.  cottg  may  be  levied 
nonlaw  remedy,'8ach  party  may  recover  costs  against*  collectors  of  taxes,  in  certain  cases, 
as  well  as  damages  ;  for  the  statute  of  Glou-  See  3  Price,  280.  In  equity,  the  attoroey-ce- 
eester  extends  to  give  costs  in  all  cases  where  neral  receives  costs,  where  he  is  made  a  de- 
damages  are  given  to  any  plaintiff,  in  any  ao-  fendant  in  respect  of  legacies  given  to  ehari- 
tion,  oy  any  statute  after  that  parliament.  2  ties,  or  in  respect  of  the  immediate  rishts  of 
Inst.  289.    6T.  R.  355.  the  crown  in  cases  of  intestacy.    Ana  seel 

(12)  As  to  costs  in  New- York,  see  2  R.  S,  &  S.  394. 

S.  613,  d&c. ;  the  state  is  liable  for  costs  where  (14)  If  executors  sue  as  executors  for  mo- 
it  is  the  actual  plaintiff ;  when  the  suit  is  in  ney  paid  to  their  use  after  the  testator's  death, 
name  of  the  People  on  behalf  of  a  relator,  he  they  shall  pay  costs.  5  T.  R.  234.  Tidd,  1014. 
IS  then  liable.    (Id.  619.  S  38,  39.)  When  executors  and  administrators  are  de- 

(13)  There  are  some  exceptions  to  the  rule,  fendants,  they  pay  oosts,  like  other  persons, 
that  the  king  neither  pays  nor  receives  costs.  Tidd,  8  ed.  1016.  Or  wherever  the  cause  of 
Thus,  by  33  Hen.  YIII.  c.  39.  s.  54.  the  king,  action  arises  in  the  time  of  the  executor,  as 
in  all  suits,  upon  any  obligations  or  special-  the  conversion  in  the  case  of  trover,  the  exe- 
ties  made  to  himself,  or  to  his  use,  shall  have  cutor  shall  pay  oosts,  because  it  is  not  neces- 
and  recover  his  just  debts,  coattf  and  damages,  sary  to  bring  the  action  in  the  character  of 
as  other  common  persons  used  to  do.  By  the  executor.  7  T.  R.  358.  So  an  executor  or 
25  Geo,  III.  c.  35.  if  the  goods  and  chattels  administrator  is  liable  to  pay  the  costs  of  a 
are  insufficient,  3  Price,  40.  and  the  lands  are  nonpros.  6  T.  R.  654.  See  in  general,  Tidd« 
sold  towards  discharging  the  debt  due  to  the  8  ea.  1014. 

crown,  in  such  case,  "all  eottt  and  expenses  (15)  In  New- York,  executors  and  adminis- 
incurred  by  the  crown,  in  enforcing  the  pay-    trators,  whether  plaintiffs  or  defendants,  are 

Vol.  II .  (85)  See  Hov.  n.  (85)  at  the  end  of  the  Vol.  B.  m. 
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And  paupers,  that  is,  such  as  will  swear  themselres  not  worth  five  ponndsy 
are,  by  statute  1 1  Hen.  VII.  c.  12,  to  have  original  writs  and  subpaemas 
gratis  J  and  counsel  and  attorney  assigned  them  without  fee  ;  and  are  ex- 
cused from  paying  costs,  when  plaintiffs,  by  the  statute  23  Hen.  VIIL  c 
15.  but  shall  suffer  other  punishment  at  the  discretion  of  the  judges.  And 
it  was  formerly  usual  to  give  such  paupers,  if  nonsuited,  their  election 
either  to  be  whipped  or  pay  the  costs  (io) :  though  that  practice  is  now 
disused  (x)  (16).  It  seems  however  agreed,  that  a  pauper  may  recover 
costs,  though  he  pays  none  (17) ;  for  the  counsel  and  clerks  are  bound  to 
give  their  labour  to  Atm,  but  not  to  his  antagonist  (y)  (18).  To  prevent 
also  trifling  and  malicious  actions,  for  words,  for  assault  and  battery,  and 
for  trespass,  it  is  enacted  by  statutes  43  Eliz.  c.  6  (19),  21  Jac.  I.  c.  16, 
and  22  &  23  Car.  II.  c.  9.  ^  136,  that,  where  the  jury  who  try  any  of 
these  actions  shall  give  less  damages  than  40^.  the  plaintiff  shall  be  al* 
lowed  no  more  costs  than  damages,  unless  the  judge  before  whom  the 
cause  is  tried  shall  certify  under  his  hand  on  the  back  of  the  record,  that 
an  actual  battery  (and  not  an  assault  only)  was  proved,  or  that  in  trespass 

the  freehold  or  title  of  the  land  came  chiefly  in  question.  Also 
[•401]    by  statute  4  &  5  W.  &  M.  •c.  23.  and  8  &  9.  W.  III.  c.  11.  if  the 

trespass  were  committed  in  hunting  or  sporting  by  an  inferior 
tradesman,  or  if  it  appear  to  be  wilfully  and  maliciously  committed,  the 
plaintiff  shall  have  full  costs  (j?),  though  his  damages  as  assessed  by  the 
jury  amount  to  less  than  40^. 

After  judgment  is  entered,  execution  will  immediately  follow,  unless  the 
party  condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  pro- 
ceedings, and  then  he  has  his  remedy  to  reverse  them  by  several  writs  in 
the  nature  of  appeals,  which  we  shall  consider  in  the  succeeding  chapter. 

(w)  1  Sid.  201.    7  Mod.  114.  (y)  1  Equ.  Cm.  Abr.  195. 

U)  Salk.506.  (s)  See  page  S14,  S15. 


not  liable  to  ooata  unlets  by  the  special  order  extend  them  from  a  sum  under  40«.  to  fall 

of  the  court.    (2  R.  S.  615,  f  17.)  costs.    If  the  defendant  justifies  the  batteiy, 

(16)  But,  as  observed  in  Tidd  Prac.  6  ed.  the  plaintiff  shall  have  full  costs  without  the 
94,  it  does  not  appear  that  so  dismceful  a  judge's  certificate,  though  the  damages  are 
proceeding  was  ever  adopted  by  inflicting  the  under  40«.|  for  it  is  held  the  admission  of  the 
punishment.  defendant  precludes  the  necessity  of  the  cer- 

(17)  1  Bos.  dc  P.  39.  The  pauper  in  such  tificate.  But  a  justification  of  the  assault  only 
case  can  only  recover  as  costs  the  sums  he  it  will  not  be  sufficient  for  this  purpose ;  for  the 
achtaUy  out  of  pocket,  not  such  sums  as  would  judge  must  certify  an  actual  battery.  3  T.  R. 
have  lieen  so  paid  in  an  ordinary  suit  by  any  391.  This  certificate  also  may  be  granted  a 
other  plaintift;  and  it  seems  that  he  and  his  reasonable  time  after  the  trial.  2  Bar.  & 
solicitor  may  be  required  to  state  on  oath  the  Cres.  621  &  580. 

amount  thus  expended  in  equity.    Huliock  on  In  declarations  for  assault  and   battery, 

Costs,  228.  there  is  sometimes  a  count  for  tearing  the 

(18)  See  2R.  S.  444,  f  1,  &o.  plaintiff's  clothes;  and  if  this  is  stated  as  a 

(19)  The  43  Ells.  c.  6.  enacts,  that  where  substantive  injury,  and  the  jury  find  it  to  have 
the  plaintiff  in  any  personal  action,  except  been  such,  ana  not  to  have  happHsned  in  con- 
fer any  title  or  interest  in  lands,  or  for  a  bat-  sequence  of  the  beating,  the  plaintiff  will  be 
tery,  recovers  less  than  40«.  he  shall  have  no  entitled  to  full  costs  (1  T.  R.  656.) ;  unless  the 
more  costs  than  damages,  if  the  judge  eerti-  judge  should  assyjt  the  defendant  under  the 
fies  thai  the  debt  or  damages  were  under  40«.  43  Eliz.  c.  6.  So  in  a  trespass  upon  land,  the 
But  if  the  judge  does  not  grant  such  a  certi-  carrying  away,  or  asportavit^  of  anv  indepen- 
ficate  to  the  defendant,  the  plaintiff  recovers  dent  personal  property  will  entitle  the  plaintiff 
full  costs.  Actions  of  tres]>ass  vi  et  arndst  as  to  full  costs,  unless  the  asportation,  as  by 
for  beating  a  dog,  are  within  the  statute.  3  digging  and  canying  away  turves,  is  a  mode 
T.  R.  38.  The  certificate  under  the  statute  or  qualification  ot  the  trespass  upon  the  land, 
may  be  granted  after  the  trial.  This  cortifi-  Doug.  780.  See  these  acts,  and  the  cases 
cate,  it  will  be  remarked,  is  to  restrain  the  upon  them,  fully  coUeoted,  Tidd,  987, 8.  996 
costs ;  but  a  certificate  under  the  22  &  23  Car.  to  1005. 

U.  c.  9.  is  given  in  favour  of  the  plaintiff  to 
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CHAPTER  XXV. 
OP  PROCEEDINGS  IN  THE  NATURE  OF  APPEALS. 

Proceedings,  in  the  nature  of  appeals  from  the  proceedings  of  the 
king's  courts  of  law,  are  of  various  kinds :  according  to  the  subject-matter 
in  which  they  are  concerned.     They  are  principally  four. 

I.  A  writ  of  attaint  (1 ) :  which  lieth  to  inquire  whether  a  jury  of  twelve 
men  gave  a  false  verdict  (a) ;  that  so  the  judgment  following  thereupon 
may  be  reversed :  and  this  must  be  brought  in  the  lifetime  of  him  for 
whom  the  verdict  was  given ;  and  of  two  at  least  of  the  jurors  who  gave 
it.  This  lay  at  the  common  law,  only  upon  writs  of  assise ;^Bjid  seems  to 
have  been  coeval  with  that  institution  by  king  Henry  II.  at  the  instance 
of  his  chief  justice  Glaavil :  being  probably  meant  as  a  check  upon  the 
vast  power  then  reposed  in  the  recognitors  of  assise,  of  finding  a  veridict  ac- 
cording to  their  own  personal  knowledge,  without  the  examination  of  wit- 
nesses. And  even  here  it  extended  no  farther  than  to  such  instances, 
where  the  issue  was  joined  upon  the  very  point  of  assise  (the  heirship,  dis- 
seisin, &c.),  and  not  on  any  collateral  matter ;  as  villenage,  bastardy,  or 
any  other  disputed  fact.  In  these  cases  the  assise  was  said  to  be  turned 
into  an  inquest  or  a  jury  {assisa  vertitur  injuratum),  or  that  the  assise  should 
be  taken  in  modumjuratae  et  non  in  medum  assisae ;  that  is,  that  the  issue 
should  be  tried  by  a  common  jury  or  inquest,  and  not  by  recognitors  of  as- 
sise (h) :  and  then  I  apprehend  that  no  attaint  lay  against  the  inquest  or 
jury  that  determined  such  collateral  issue  (c).  Neither  do  I  find  any  men- 
tion made  by  our  ancient  writers,  of  such  a  process  obtaining  after 
the  trial  by  inquest  or  juiy,  in  the  old  Norman  or  feodal  actions  *pro«  [*403J 
secttted  by  writ  of  entry, ^  Nor  did  any  attaint  lie  in  trespass,  debt, 
or  other  action  personal,  by  the  old  common  law :  because  those  were  al- 
ways determined  by  common  inquests  or  juries  (J).  At  length  the  statute 
of  Westm.  1.  3  £dw.  I.  c.  38.  allowed  an  attaint  to  be  sued  upon  inquests, 
as  well  as  assises,  which  were  taken  upon  any  plea  of  land  or  o( freehold. 
But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the  author 
of  Fleta  (e),  a  writer  contemporary  with  the  statute  ;  though  sir  Edward 
Coke  (/)  seems  to  hold  a  different  opinion.  Other  subsequent  statutes  (g) 
introduced  the  same  remedy  in  all  pleas  of  trespass,  and  the  statute  34 
£dw.  III.  c.  7.  extended  it  to  oZ/  pleas  whatsoever,  personal  as  well  as 
real ;  except  only  the  writ  of  right,^m  such  cases  where  the  mise  or  issue 
is  joined  on  the  mere  right,  and  not  on  any  collateral  question.  For  though 
the  attaint  seems  to  have  been  generally  allowed  in  the  reign  of  Henry  the 
Second  (h),  at  the  first  introduction  of  the  grand  assise  (which  at  that  time 
might  consist  of  only  twelve  recognitors,  in  case  they  were  all  unanimous), 

(a)  Finch,  484.  5.  S3.  16. 

(b)  Bract.  I,  4,  ir,  1,  c.  34,  4  9,  3,  4.— <r.  3,  c.  17.        (t)  I.  5,  c.  tS,  4  8,  A  16. 
tr,  5,  e.  4. «  1,  S.    Flet.  {.  5,  c.  99,  4  8.  Co.  Entr.  61.        {f)i  Inst.  180.  937. 

b.    Booth,  913.  Ur)  Stat.  1  Edw.  UI.  tt.  1,  e.  0.    9  Edw.  III.  c.  7. 

(e)  Bract.  4. 1.  34.  9.    Flet.  iUd.  ,  98  Edw.  III.  c.  8. 

(^  Yearb.  98  Edw.  III.  li.  17.  Ass.  pi.  19.    Flet.        (A)  See  page  380. 


aadu 


The  writ  of  attaint  ia  abolished  by  the  SOth  aection  of  the  6  Geo.  lY.  e.  50.  seet.  00 
in  New-York  by  2  R.  S.  421,  ^  09. 

(88)  See  Hov.  n.  (86)  at  the  end  of  YoL  B.  m.        (87)  Ih.  (87)  B.  DL       (8B)  Ih.  (8B)  B.  UL 
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yet  subsequent  authorities  have  holden,  that  no  attaint  lies  on  a  false  ver- 
dict given  upon  the  mere  right,  either  at  common  law  or  bj  statute  ;  be- 
cause that  is  determined  by  the  grand  assise,  appealed  to  by  the  party  him* 
self,  and  now  consisting  of  sixteen  jurors  (t). 

The  jury  who  are  to  try  this  false  verdict  must  be  twenty-four,  and  are 
called  th^  grand  jury ;  for  the  law  wills  not  that  the  oath  of  one  jury  of 
twelve  men  should  be  attainted  or  set  aside  by  an  equal  number,  nor  by 
less  indeed  than  double  the  former  {ky  If  the  matter  in  dispute  be  of  forty 
pounds  value  in  personals,  or  of  forty  shillings  a  year  in  lands  and  tene- 
ments,  then  by  statute  15  Hen.  YI.  c.  5.  each  grand  juror  must  have  free- 
hold to  the  annual  value  of  twenty  pounds.  And  he  that  brings  the  at- 
taint can  give  no  other  evidence  to  the  grand  jury,  than  what  was  origi- 
nally given  to  the  petit.  For  as  their  verdict  is  now  trying,  and  the  ques- 
tion is,  whether  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the  law  adjudged  it  the  highest  absurdity  to  produce  any 
[*404]  subsequent  proof  upon  such  trial,  and  to  ^condemn  the  prior  ju- 
risdiction for  not  believing  evidence  which  they  never  knew.  But 
those  against  whom  it  is  brought  are  allowed,  in  affirmance  of  the  first 
verdict,  to  produce  new  matter  (/) ;  because  the  petit  jury  may  have  form- 
ed their  verdict  upon  evidence  of  their  own  knowledge,  which  never  ap- 
peared in  court.  If  the  grand  jury  found  the  verdict  a  false  one,  the  judg- 
ment by  the  common  law  was,  that  the  jurors  should  lose  their  liberam  U* 
gem  and  became  for  ever  infamous ;  should  forfeit  their  goods  and  the  pro- 
fits of  their  lands ;  should  themselves  be  imprisoned,  and  their  wives  and 
children  thrown  out  of  doors  ;  should  have  their  houses  razed,  their  trees 
extirpated,  and  their  meadows  ploughed ;  and  that  the  plaintiff  should  be 
restored  to  all  that  he  lost  by  reason  of  the  unjust  verdict.  But  as  the  se- 
verity of  this  punishment  had  its  usual  effect,  in  preventing  the  law  from 
being  executed,  therefore  by  the  statute  11  Hen.  VII.  c.  24.  revived  by  23 
Hen.  VIII.  c.  3.  and  made  perpetual  by  13  Eliz.  c.  25.  an  attaint  is  al- 
lowed to  be  brought  after  the  death  of  the  party,  and  a  more  moderate 
punishment  was  inflicted  upon  attainted  jurors ;  viz,  perpetual  infamy, 
and,  if  the  cause  of  action  were  above  40<.  value,  a  forfeiture  of  20/.  apiece 
by  ^e  jurors,  or,  if  under  40Z.,  then  5/.  apiece  :  to  be  divided  between  the 
king  and  the  party  injured.  So  that  a  man  may  now*' bring  an  attaint 
either  upon  the  statute  or  at  common  law,  at  his  election  (m) ;  and  in  both 
of  them  may  reverse  the  former  judgment.  But  the  practice  of  setting 
aside  verdicts  upon  motion,  and  granting  new  trials^  has  so  superseded  the 
use  of  bbth  sorts  of  attaints,  that  I  have  observed  very  few  instances  of  an 
attaint  in  our  books,  later  than  the  sixteenth  century  (n).  By  the  old  Go- 
thic constitution  indeed,  no  certificate  of  a  judge  was  allowed,  in  matters 
of  evidence,  to  countervail  the  oath  of  the  jury ;  but  their  verdict,  however 
erroneous,  was  absolutely  final  and  conclusive.  Yet  there  was  a  proceed- 
ing from  whence  our  attaint  may  be  derived. — ^If,  upon  a  lawful 
[•405]  trial  before  a  superior  ^tribunal,  the  jury  were  found  to  have  given 
a  false  verdict,  they  were  fined,  and  rendered  infamous  for  the  fu- 
ture {o). 

II.  The  writ  of  deceit^^ox  action  on  the  case  in  nature  of  it,  ma^  be 

(0  Bnct.  SOO.    Flet.  S.  99.  7.    Britt.  949.  h,    19  (•)  Cio.  EUz.  SOO.    Cro.  Jac  90. 

Hen.  VI.    OBro.    ulfrr.  t.  olfnn/,  49.    IRoU.^^.  {,o)  ^  Si  tamen  tvxAenii  argwiunto  fahvm  jurastt 

ItH.  cwrnvmeemtur  {id  fwtd  tuperiu*  judieium  cogtusctn 

(k)  Bnct  I.  4,  tr.  5,  e.  4,  4  1.  Flet.  I.  5,  e,  99, 4  7.  debet)  wutUtantur  in  Amu,  de  caetere  perjwi  et  itt- 

ID  FIncb,  L.  4S0.  testabilet/*    SUeinhook  denm  G<rth.  1. 1,  e.  4. 

(m)  3  Init.  104. 

(9)  Sm  Hqv.  n.  (69)  M  tbe  ^  of  the  Vol.  F.  HI.  (00)  Ibid.  (80)  B.  UL 
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brought  in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by 
fraud  or  collusion  in  a  real  action,  whereby  lands  and  tenements  have  been 
recovered  to  the  prejudice  of  him  that  hath  right.  But  of  this  enough  hath 
been  observed  in  a  former  chapter  (p)  (2). 

III.  An  audita  querela  is  where  a  defendant,  against  whom  judgment  is 
recovered,  and  who  is  therefore  in  danger  of  execution,  or  perhaps  actually 
in  execution,  may  be  relieved  upon  good  matter  of  discharge,  which  bas 
happened  since  the  judgment :  as  if  the  plaintiff  hath  given  him  a  general 
release  ;  or  if  the  defendant  hath  paid  the  debt  to  the  plaintiff,  without 
procuring  satisfaction  to  be  entered  on  the  record.  In  these  and  the  like 
cases,  wherein  the  defendant  hath  good  matter  to  plead,  but  hath  had  no 
opportunity  of  pleading  it  (either  at  the  beginning  of  the  suit,  or  puis  dar- 
rein  continuance,  which,  as  was  shewn  in  a  former  chapter  (^),  must  always 
be  before  judgment),  an  audita  querela  lies,  in  the  nature  of  a  bill  in  equity, 
to  be  relieved  against  the  oppression  of  the  plaintiff.  It  is  a  writ  directed 
to  the  court,  stating  that  the  complaint  of  the  defendant  hath  been  heard, 
audita  querela  defendentis,  and  then  setting  out  the  matter  of  the  complaint, 
it  at  length  enjoins  the  court  to  call  the  parties  before  them,  and,  having 
heard  their  allegations  and  proofs,  to  cause  justice  to  be  done  between 
them  (r).  It  also  lies  for  bail,  when  judgment  is  obtained  against  them 
by  scire  facias  to  answer  the  debt  of  their  principal,  and  it  happens  afler- 
wards  that  the  original  judgment  against  their  principal  is  reversed  :  for 
here  the  bail,  after  judgment  had  against  them,  have  no  opportunity  to 
plead  this  special  matter,  and  therefore  they  shall  have  redress  by  audita 
querela  (s) ;  which  is  a  writ  of  a  most  remedial  nature,  and  seems 
to  have  been  invented,  lest  iii  any  case  there  should  *be  an  op-  [*406] 
pressive  defect  of  justice,  where  a  party  who  hath  a  good  defence, 
IS  too  late  to  make  it  in  the  ordinary  forms  of  law.  But  the  indulgence 
now  shewn  by  the  courts  in  granting  a  summary  relief  upon  motion,  in 
cases  of  such  evident  oppression  {t),  has  almost  rendered  useless  the  writ 
of  audita  querela,  and  driven  it  quite  out  of  practice  (3). 

(p)  See  page  165.  (s)  I.R0II.  Abr.  806. 

(tf)  See  page  310.  (t)  Lord.  B^ym.  439. 

(r)  FinchiL-  488.    F.  N.  B.  102. 


(2)  By  Stat  9  Geo.  iV.  c.  14,  sect.  6,  no  proper  to  be  tried,  the  court  has  driven  the  de- 
action  shall  be  brought  whereby  to  charge  any  fendant  to  his  audita  querela.  1  Salk.  93. 264. 
person  upon  or  by  reason  of  any  represents-  1  Ld.  Raym.  439.  12  Mod.  240.  2  Ld.  Raym. 
lion  or  assurance  made  or  given  concerning  1295.  2  Stra.  1198.  See  also,  5  Taunt.  561. 
or  relating  tn  the  character,  conduct,  credit,  2  Marsh.  37.  And  indeed  the  indulgence 
tiability,  trade,  or]  dealings,  of  any  other  per^  wliieh  of  late  has  been  shewn  by  courts  of  law 
son,  to  the  intent  or  purpose  that  such  other  in  granting  summery  relief  upon  motion  in 
person  may  obtain  credit,  money,  or  goods  most  cases  of  evident  oppression,  for  which 
unless  such  representation  or  assurance  be  the  only  remedy  was  formerly  by  audita  quere* 
made  in  writing  signed  by  the  party  to  be  la,  has  occasioned  this  remedy  now  to  be  very 
charged  therewith.  Statute  not  to  take  effect  rarely  restored  to.  An  audita  querela  may  be 
till  the  1st  of  January,  1829.  brought  in  the  same  court  in  which  the  record 

(3)  Ch.  J.  Eyre  says,  "  I  take  it  to  be  the  on  wnich  it  is  founded  remains,  or  retumuble 
modem  practice  to  interpose  in  a  summary  in  the  same  court ;  and  yet  the  defendant  may 
way,  in  all  cases  where  the  party  would  be  have  an  audita  querela  out  of  chancery,  re- 
entitled  to  relief  on  an  audita  querela.**  I  Bos.  tumable  in  the  common  pleas  or  king's  liench, 
&  Pul.  428.  In  general  the  courts  will  not  and  so  it  is  sometimes  judicisl,  sometimes  ori- 
put  the  defendant  to  the  trouble  and  expense  ginal.  F.  N.  B.  239,  240.  B.  7th  edit.  An 
of  an  audita  querela,  but  will  relieve  him  in  a  audita  querela  is  no  supersedeas ;  and  there- 
summary  way  on  motion,  4  Burr.  2287 ;  but  fore  execution  may  be  taken  out,  unless  a  su- 
where  the  ground  of  his  relief  is  a  release,  persedeas  be  sued  forth ;  and  if  an  audita 
when  there  is  some  ddubt  about  the  execu-  querela  be  founded  on  a  deed,  it  must  be 
tion,  or  some  matter  of  fact  which  cannot  be  proved  in  court  before  a  supersedeas  shall  be 
clearly  ascertained  by  affidavit,  an<l  therefore  granted.     1    Salk.  92.     1   Sid.  351.    But  an 
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IV.  But,  fourthly,  the  principal  method  of  redress  for  erroneous  judg* 
ments  in  the  king's  court  of  record,  is  by  writ  of  error  to  some  superior 
court  of  appeal. 

A  writ  of  error  {u)  lies  for  some  supposed  mistake  in  the  proceedings  of 
a  court  of  record ;  for  to  amend  errors  in  a  base  court,  not  of  record,  a 
writ  o(  false  judgment  lies  (v).  The  writ  of  error  only  lies  upon  matter  of 
law  arising  upon  the  face  of  the  proceedings  ;  so  that  no  evidence  is  re- 
quired to  substantiate  or  support  it :  there  being  no  method  of  reversing 
an  error  in  the  determination  of  facts,  but  by  an  attaint,  or  a  new  trial,  to 
correct  the  mistakes  of  the  former  verdict  (4),  (5). 

Formerly,  the  suitors  were  much  perplexed  by  writs  of  error  brought 
upon  very  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes 
of  the  clerks,  all  which  might  be  amended  at  the  common  law,  while  all 
the  proceedings  were  in  paper  (to) ;  for  they  were  then  considered  as  only 
in  fieri,  and  therefore  subject  to  the  control  of  the  courts.  But,  when  once 
the  record  was  made  up,  it  was  formerly  held,  that  by  the  common  law 
no  amendment  could  be  permitted,  unless  within  the  very  terms  in  which 
the  judicial  act  so  recorded  was  done  :  for  during  the  term  the  record  is  in 
the  breast  of  the  court ;  but  afterwards  it  admitted  of  no  alteration  (jt). 
But  now  the  courts  a're  become  more  liberal ;  and,  where  justice  requires 
it,  will  allow  of  amendments  at  any  time  while  the  suit  is  depending, 
notwithstanding  the  recprd  be  made  up,  and  the  term  be  past.  For 
thev  at  present  consider  the  proceedings  as  in  fieri,  till  judgment  is  given ; 
and  therefore  that,  till  then,  they- have  power  to  permit  amendments 

(«)  Append.  No.  m.  ^  0.  (w)  4  Barr.  1099.  ' 

(V)  niich,  L.  484.  («)  Co.  Litt.  S60. 

audita  qaerela  was  lately  broaght  in  the  case  fore  the  king  himself.    Bat  if  the  error  be  in 

of  Nathan  r.  Giles,  7  Taant  557.    1  Marsh,  the  judpnent  itself,  and  not  in  the  process,  a 

22S.  S.  C. ;  and  it  was  there  held  that  a  writ  writ  orerror  does  not  lie  in  the  same  ooart 

of  andita  querela  need  not  be  moved  for,  upon  such  judgment    1  Roll.  Ab.  746.    In  the 

but  is  a  proceeding  of  common  right  and  ex  de-  common  pleas,  the  record  and  process  being 

bUotuttidae.   However  the  superaedeas  found-  stated  to  remain  before  the  king*s  justices,  the 

edtoereon  must  be  moved  for.    If  the  plaintiff  writ  is  called  a  writ  of  error  4sorttm  vobU,  or 

be  nonsuited,  he  may  have  a  new  audita  ouere-  fwoe  coram  vobU  reaidenL     On  a  judgment 

la,  but  he  shall  not  mive  a  supersedeas.    F.  N.  against  aeveral  parties,  the  writ  of  error  most 

B.  104.  O.  9th  edit.    In  Nathan  v.  Giles,  the  be  brought  in  all  their  names,  6  Co.  25.    3 

court  declared  their  opinion,  that  there  can  be  Mod.  134.    5  ib.  16.    1  Ld.  Raym.  244.    2  ibw 

no  motion  in  arrest  of  judgment  on  an  audita  1632.    3  Burr.  1792.    2  T.  R.  737 ;  but  if  one 

querela.    2  Saund.  148.  a.  f.t  or  more  die,  the .  survivors  may  bring  the  writ 

(4)  A  writ  of  error  lies  for  some  error  or  de^  of  error.    Palm.  151.    1  Stra.  234.    Or  if  it 

feet  in  substance,  that  is  not  aided,  amend-  be  brought  in  the  names  of  several,  and  one  or 

able,  or  cured  at  common  law,  or  by  some  of  more  refuse  to  appear  and  assign  errors,  they 

the  statutes  of  jeofails.    And  it  lies  to  the  must  be  summoned,  and  severed,  and  then  the 

Msie  court  in  which  ^e  judgment  was  given,  rest  may  proceed  alone.    Yelv.  4.    Cro.  EMz. 

if  it  be  erroneous  in  matter  of  fact  only ;  for  892.    6  Mod.  40.    1  Stra.  234.    Cas.  Temp, 

error  in  fact  is  not  the  enor  of  the  judges,  and  Hardw.  135,  6. 

reversing  it  is  not  reversing  their  own  judg-  (5)  But  this  writ  cannot  be  brought  after 

ment :  as  where  an  infant  appeared  by  attor*  twenty  years,  unless  in  case  of  personal  disa- 

ney  instead  of  guardian,  or  the  plaintiff  or  de-  bility  from  infancy,  covertures,  persons  of  an* 

fendant  at  the  time  of  commencing  the  suit  sound  mind,  prisoners,  or  beyond  seas ;  these 

was  a  married  woman.    If  a  judgment  in  the  respectively  ceasing,  the  wnt  must  be  brought 

king*s  bench  be  erroneous  in  matter  oi  fact  witnin  five  years  afterwards.    See  staL  10  dc 

only,  and  not  in  point  of  law,  it  may  be  re-  11  W.  III.  c.  14. 

versed  in  the  same  court  by  writ  of  error  co-  In  New- York  the  writ  must  be  brought  with- 

ram.  nabu^  or  ^vm  coram  no6t»  renderd ;  so  in  two  vears,  unless  the  party  is  under  disabi- 

called  from  its  being  founded  on  the  record  litv,  and  then  within  two  ^ears  afler  the  remo* 

and  process,  which  are  stated  in  the  writ  to  val  of  the  disability,  provided  the  whole  tim« 

remain  in  tne  court'of  the  lord  the  king,  be-  shall  not  exceed  five  years.  2R.S.594,422,&c. 

(t)  In  New-York  the  Supreme'  Court  may    used  on  motion  before  the  couit.    2  R.  S.  554, 
compel  a  witness  to  testify  to  a  matter  to  be    f  24,  dee. 


^ 
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*by  ihe  common  law :  but  when  judgment  is  once  giren  and  en-  [*407] 
roUed,  no  amendment  is  pennitted  in  any  subsequent  term  (y). 
Mistakes  are  also  effectually  helped  by  the  statutes  of  amendlinent  and 
jeofails :  so  called,  because  when  a  pleader  perceives  any  slip  in  the  form 
of  his  proceedings,  and  acknowledges  such  enor  {JeofonU)^  he  is  at  liberty 
by  those  statutes  to  amend  it ;  which  amendment  is  seldom  actually  made, 
but  the  benefit  of  the  acts  is  attained  by  the  court's  overlooking  the  ex* 
ception  (s).  These  statutes  are  many  in  number,  and  the  provisions  in 
them  too  minute  to  be  here  taken  notice  of,  otherwise  than  by  referring 
to  the  statutes  themselves  (a)  ;^'  by  which  all  trifling  exceptions  are  so 
thoroughly  guarded  against,  that  writs  of  error  cannot  now  be  maintained, 
but  for  some  material  mistake  assigned  (6). 

This  is  at  present  the  general  doctrine  of  amendments ;  and  its  rise  and 
history  are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence, 
when  all  pleadings  were  ore  tenuA',  ii'  a  slip  was  preceived  and  objected  to 
by  the  opposite  party  or  the  court,  the  pleader  instantly  acknowledged  his 
error  and  rectified  Ms  plea  ;  which  gave  occasion  to  that  length  of  dia- 
logue reported  in  the  ancient  year-books.  So  liberal  were  then  the  senti* 
ments  of  the  crown  as  well  as  the  judges,  that  in  the  statute  of  Wales, 
made  at  Rothelan,  12  Edw.  I.,  the  pleadings  are  directed  to  be  carried  on 
in  that  principality, "  sine  calumpnia  verborum,  non  observata  iUa  dura  cojistLe" 
ttidinej  qui  cadit  a  syUaba  cadit  a  tola  causa,^*  The  judgments  were  entered 
op  immediately  by  the  clerks  and  officers  of  the  court ;  and  if  any  mis- 
entry  was  made,  it  was  rectified  by  the  minutes,  or  by  the  remembrance 
of  the  court  itself. 

When  the  treatise  by  Britton  was  published,  in  the  name  and  by  au- 
thority of  the  king  (probably  about  the  13  Edw.  I.  because  the  last  sta- 
tutes therein  referred  to,  are  those  of  Winchester  and  Westmin- 
ster the  second),  a  cbeck  seems  intended  *to  be  given  to  the  un-  [*408] 
warrantable  practices  of  some  judges,  who  had  made  false  entries 
on  the  rolls  to  cover  their  own  misbehaviour,  and  had  taken  upon  them 
by  amendments  and  rasures  to  falsify  their  own  records.  The  king  there- 
fore declares  (5),  that  *'  although  we  have  granted  to  our  justices  to  make 
record  of  pleas  pleaded  before  them,  yet  we  will  not  that  their  own  record 
shall  be  a  warranty  for  their  own  wrong,  nor  that  they  may  rase  their  rolls, 
nor  amend  them,  nor  record  them  contrary  to  their  original  enrolment.** 
The  whole  of  which,  taken  together,  amounts  to  this,  that  a  record  surrep- 
titiously or  erroneously  made  up,  to  stifle  or  pervert  the  truth,  should  not 

if)  Stat.  I]  Hen.  TV.  c.  3.  17  Car.  It.  c.  6.  (styled  in  1  Ventr.  100.  an  omnlpo- 

(s)  Stra.  101 1.  tent  act),  4  &  5  Ann.  c.  16.  0  Ann.  c.  SO.  5  Geo.  I. 

(•)  SUt.  14  Edw.  III.  c.  0.    0  Hen.  V.  c.  4.    4  c.  13. 

Hen.  VI.  c.  3.   8  Hen.  VI.  c.  19  4e  Ifl.    3S  Hen.        (6)  Brit,  proem.  9,  3. 

Viae  30.    18Eliz.c.l4.    SlJac.  I.c.13.    10  A 

(6)  And  now,  by  stai.  9  Geo.  IV.  c.  15,  ere-  the  trial  is  pending,  to  be  forthwith  amended 
ry  court  of  record  holdingplea  in  civil  actions,  in  such  particular  by  some  officer  of  the  court, 
any  judge  sitting  at  Nisi  rrius,  and  any  court  on  payment  of  such  costs,  if  any,  to  the  other 
of  oyer  and  terminer  and  general  pkol  deliye-  pnty  as  such  judge  or  court  shall  think  rea- 
ry  in  England,  &c.  and  Ireland,  if  any  such  sonable,  and  thereupon  the  trial  shall  proceed 
court  or  judge  shall  see  fit  to  do  so,  may  cause  as  if  no  such  Tariance  had  apoeared  ;  and  in 
the  record  on  which  any  trial  may  be  pending  case  such  trial  shall  be  had  at  Nisi  Prius,  the 
before  any  such  judge  or  court,  in  an^  civil  order  for  the  amendment  shall  be  indorsed  on 
action,  or  in  any  indictment  or  information  for  the  postea,  and  returned  together  with  the  re- 
any  misdemeanor,  when  any  variance  shall  cora;  and  thereupon  the  papers,  rolls,  and 
app^r  between  any  matter  in  writing  or  in  other  records  of  the  court  from  which  such  re- 
print produced  in  evidence,  and  the  recitsl  or  cord  issued,  shall  be  awarded  accordingly, 
•etting  forth  thereof  upon  the  record,  wherein        As  to  New* York,  see  2  R.  S.  424. 

(01 )  See  Hov  n.  (01)  at  the  end  of  tbe  Vol.  B.  m. 
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be  a  sanction  for  error ;  and  that  a  record,  originally  made  up  according 
to  the  truth  of  the  case,  should  not  afterwards  by  any  private  rasure  or 
amendment  be  altered  to  any  sinister  purpose. 

But  when  afterwards  king  Edward,  on  his  return  from  his  French  do- 
minions in  the  seventeenth  year  of  his  reign,  after  upwards  of  three  years' 
absence,  found  it  necessary  (or  convenient,  in  order  to  replenish  his  exche- 
quer) to  prosecute  his  judges  for  their  corruption  and  other  mal-practices, 
the  perversion  of  judgments  and  other  manifold  errors  (c),  occasioned  by 
their  erasing  and  altering  records,  were  among  the  causes  assigned  for  the 
heavy  punishments  inflicted  upon  almost  all  the  king's  justices, 
[*409]  even  the  most  able  and  upright  (</).  The  severity  of  which  *pro- 
ceedings  seems  to  have  alarmed  the  succeeding  judges,  that 
through  a  fear  of  being  said  to  do  wrong,  they  hesitated  at  doing  what 
was  right.  As  it  was  so  hazardous  to  alter  a  record  duly  made  up,  even 
from  compassionate  motives  fas  happened  in  Hengham's  case,  which  in 
strictness  was  certainly  indefensible),  they  resolved  not  to  touch  a  record 
any  more  ;  but  held  that  even  palpable  errors,  when  enrolled  and  the  term 
at  an  end,  were  too  sacred  to  be  rectified  or  called  in  question  :  and,  be* 
cause  Britton  had  forbidden  all  criminal  and  clandestine  alterations,  to 
make  a  record  speak  a  falsity,  they  conceived  that  they  might  not  judicial- 
ly and  publicly  amend  it,  to  make  it  agreeable  to  truth.  In  Edward  the 
Third's  time  indeed,  they  once  ventured  (upon  the  certificate  of  the  justice 
in  eyre)  to  estreat  a  larger  fine  than  had  been  recorded  by  the  clerk  of 
the  court  below  (e) ;  but  instead  of  amending  the  clerk's  erroneous  record, 
they  made  a  second  enrolment  of  what  the  justice  had  declared  ore  terms  ; 
and  left  it  to  be  settled  by  posterity  in  which  of  the  two  rolls  that  absolute 
verity  resides,  which  every  record  is  said  to  import  in  itself  (/).  And,  in 
the  reign  of  Richard  the  Second,  there  are  instances  ( g)  of  their  refusing 
to  amend  the  most  palpable  errors  and  mis-entries,  unless  by  the  authority 
of  parliament. 

To  this  real  sullenness,  but  afiected  timidity,  of  the  judges,  such  a  nar- 
rowness of  thinking  was  added,  that  every  slip  (even  of  a  syllable  or  let- 
ter) (A)  was  now  held  to  be  fatal  to  the  pleader,  and  overturned  his 

(e)  Judida  perverteruntt  et  in  oUis  erravernnt.  very  atrocious  or  disgraceful:  for  though  removed 

(Matth.  West.  A.  T).  1389.)  fhsm  the  king's  bench  at  this  time  (together  with 

{(i)  Amoogthe  other  judges,  sir  Ralph  Hengham,  the  rest  of  tlie  judges),  we  £nd  him,  about  eleven 

chief  justice  of  the  king's  bench,  is  said  to  have  years  after^-aras,  one  of  the  justices  in  eyre  for  the 


been  fined  7000  marks;  sir  Adam  Stratton,  chief    generalperambulation  of  the  forests  (I2«i.^ __ 

baron  of  the  exchequer,  34,000  marks;  and  Thomas  JoreU.  w  twrri  Ijond.    i29  Edw.L  m.B.);  and  the 

Wayland,  chief  Justice  of  the  common  pleas,  to  next  year  made  chiefjustice  of  the  commoD  pleas, 

have  been  attainted  of  felony,  and  to  have  abjured  {P<U.  29  Edw.  I.tn.7.    Dugd.  ckron.  »tr.  32.)  in 

the  realm,  with  a  forfeiture  of  all  his  estates :  the  which  ofilce  he  continued  tillnis  death  in  3  Edw.  II. 

whole  amount  of  the  forfeitures  being  upwards  of  iClmu.  1  Edw.  II.  m.  19.    Pat.  2  Eim.  II.  p.  1,  m.  9. 

100,000  marks,  or  70,000  pounds.    (3  Pryn.  Rec.  Dugd.  34.    Selden,  pref.  to  Ilengham.)    There  i* 

401 ,  402.)    An  incredible  sum  in  those  days,  before  an  appendix  to  this  tradition,  remembered  by  ios- 

papoT  credit  was  in  use,  and  when  the  annual  sala-  tice  Southcote  in  the  reign  of  queen  EUzabeth  (S 

ry  of  a  chiefjustice  was  only  sixty  marks.   (C'Jom.  Inst.  73.    4  Inst.  255.),  that  with  this  fine  of  chief 

t  Bdw.  I.  m.  6.  Dugd.  tAron.  *er.  26.)    The  charge  justice  Hongham  a  clock-house  was  built  at  West* 

against  sir  Ralph  Hengham  (a  very  learned  judge,  minster,  and  furnished  with  a  clock,  to  be  heard 

to  whom  we  are  obliged  for  two  excellent  treatises  into  Westminster-hall.    Upon  which  story  I  sheU 

of  practice)  was  only,  according  to  a  tradition  that  only  remark,  that  (whatever  early  instances  may 

was  currentln  Richard  the  Third's  time,(year-book,  be  found  of  the  private  exertion  of  mechanical 

M.SRtc.  III.  10.)  his  altering,  out  of  mere  compas-  genius,   in   constructing  horological  nnacUnes) 

aion,  a  fine  which  was  set  upon  a  very  poor  man.  clocks  came  not  into  common  use  till  an  hundred 

from  ISi.  Ad.  to  6«.  8d.  for  which  he  was  fined  80o  years  afterwards,  about  the  end  of  the  fourteenth 

marks ;  a  more  probable  sum  than  7000.   It  is  true,  century.    (Enqfclopedie^  tit.  horJogt.  6  Rym.  Foett 

the  book  calls  tne  judge  so  punished  IngKam  and  990.  Derham's  Artif.  Clbckmaker,  91.) 

not  Hengham:  but  I  find  nojudgeof  the  name  of  («)  1  Hal. P.  C.  647. 

Ingham  m  Dugdale's  Serie* ;  and  sir  Edward  Ck>ke  (/)  1  Leon.  183.    Co.  Litt.  117.    Seepefe  SSL 

(4lnst.  055.)  and  air  Matthew  Hale  (1  P.  C.  646.)  {g)  1  Hal.  P.  C.  048. 

understand  it  to  have  been  the  chiefjustice.    And  (A)  Stat.  14  Edw.  III.  c  6. 
certainly  his  offence  (whatever  it  was)  was  nothing 
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'client's  cause  (t).  If  they  durst  ^ot,  or  would  not,  set  right  [*410] 
mere  formal  mistakes  at  any  time,  upon  equitable  terms  and  con- 
ditions, they  at  least  should  have  held,  that  trifling  objections  were  at  all 
times  inadmissible ;  and  that  more  solid  exceptions  in  point  of  form  came 
too  late  when  the  merits  had  been  tried.  They  might,  through  a  decent 
degree  of  tenderness,  have  excused  themselves  from  amending  in  criminal, 
and  especially  in  capital,  cases.  They  needed  not  have  granted  an 
amendment,  where  it  would  work  an  injustice  to  either  par^ ;  or  where 
he  could  not  be  put  in  as  good  a  condition,  as  if  his  adversary  had  made 
no  mistake.  And,  if  it  was  feared  that  an  amendment  after  trial  might 
Bubject  the  jury  to  an  attaint,  how  easy  was  it  to  make  waiving  the  at- 
taint the  condition  of  allowing  the  amendment!  And  yet  these  were 
among  the  absurd  reasons  alleged  for  never  suflering  amendments  at 
aU(i)! 

The  precedents  then  set  were  afterwards  most  religiously  followed  (/), 
to  the  great  obstruction  of  justice,  and  ruin  of  the  suitors :  who  have  for- 
merly suffered  as  much  by  this  scrupulous  obstinacy  and  literal  strictness 
of  the  courts,  as  they  could  have  done  even  by  their  iniquity.  After  ver- 
dicts and  judgments  upon  the  merits,  they  were  frequently  reversed  for 
slips  of  the  pen  or  mis-speUings ;  and  justice  was  perpetually  entangled  in> 
a  net  of  mere  technical  jargon.  The  legislature  hath  therefore  been  forcedr 
to  interpose,  by  no  less  than  twelve  statutes,  to  remedy  these  opprobious 
niceties :  and  its  endeavours  have  been  of  late  so  well  seconded  by  judgea 
of  a  more  liberal  cast,  that  this  unseemly  degree  of  strictness  is  almost 
entirely  eradicated :  and  will  probably  in  a  few  years  be  no  more  remem- 
bered than  the  learning"  of  essoigns  and  defaults,  or  the  counterpleas 
of  voucher,  are  at  present.     But  to  return  to  our  writs  of  error. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  court 
of  record,  where  the  damages  are  less  than  ten  pounds ;  or  if  it  is  brought 
to  reverse  the  judgment  of  any  superior  court  after  verdict,  he  that  brings 
the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  peculiar  cases) 
find  substantial  pledges  of  prosecution,  or  bail  (m) :  to  prevent 
^delays  by  frivolous  pretences  to  appeal;  and  for  securing  pay-  [*411] 
ment  of  costs  and  damages,  which  are  now  payable  by  the  van- 
quished party  in  all,  except  in  d  few  particular  instances,  by  virtue  of  the 
several  statutes  recited  in  the  margin  (n)  (7). 

(i)  In  those  days  it  was  strictly  trae,  what  Rugr-       (D  8  Rep.  150,  Ac. 
fla  (in  his  ignermuu)  has  humorously  applied  to        (m)  Stat.  3  Jac.  I.  c.  8.    13  Car.  II.  c.  2.    16  & 

more  nu)dam  pleadings,  **  m  nostra  Itgt  mntm  17  Car.  II.  c.  8.    19  Geo.  III.  c.  70. 
comata«9€rtittotumplaeitum,"  (n)  3  Hen.  VII.  c.  10.    13  Cax.  11.  c.  8.    8dE9 

(ft)  Styl.  907.  W.  III.  c.  11.    4  &  5  Ann.  c.  16. 

(7)  By  the  3  Jac.  I.  c.  8.  (made  perpetual  and  also  to  satisfy  and  pay,  if  tiie  said  judg- 

by  3  Car.  I.  c.  4.  s.  4.)  to  restrain  unnecessary  ment  be  affirmed,  or  the  writ  of  error  non- 

delmjs  of  executions,  it  was  provided,  "  that  prossed,  all  and  singular  the  debts,  damages, 

in  the  actions  therein  specifiea,  no  writ  of  er-  and  costs  adjudged  upon  the  former  judgment, 

ror  should  be  allowed,  unless  the  party  bring*  and  all  costs  and  damages  to  be  awarded  for 

ing  the  same,  with  two  sufficient  turetiest  shall  the  delaying  of  the  execution."!    And  now 

first  be  bound  unto  the  party  for  whom  the  by  the  6  Geo.  IV.  c.  96.  for  further  preventing 

lodgment  is  given,  by  recognizance  to  be  ac-  the  delays  occasioned  by  frivolous  writs  of  er- 

xnowledged  in  the  same  court,  in  double  the  ror,  it  is  enacted,   that  upon  any  judgment 

sum,  to  be  recovered  by  the  former  judgment,  hereafter  to  be  given  in  any  of  the  courts  of 

toproseeate  the  said  writ  of  error  with  effect,  record  at  Westminster,  in  the  counties  pala- 

t  In  New-York,  the  condition  of  the  bond  is  dollars  if  returnable  in  the  court  of  errors.    (2 

MM  above,  if  intended  to  operate  as  a  stay  of  R.  S.  595,  ^  27,  &>c.)    Bonds  must  be  given 

execution ;  if  not  so  intenoed,  then  the  bond  is  in  actions  real  or  mixed  as  well  as  in  personal 

in  the  penal  sum  of  150  dollars  if  the  writ  be  actions, 
returnable  in  the  supreme  cavw*,  and  in  300 

Vol.  II.  43 
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A  writ  of  error  lies  from  the  inferior  courts  of  record  in  England  into  the 
king's  bench  (0),  and  not  into  the  common  pleas  (p).  Also  from  the  king^ 
bench  in  Ireland  to  the  king's  bench  in  England  (8).  It  likewise  may  be 
brought  from  the  common  pleas  at  Westminster  to  the  king's  bench ;  and 
then  from  the  king's  bench  the  canse  is  removable  to  the  house  of  lords* 
From  proceedings  on  the  law  side  of  the  exchequer  a  writ  of  error  lies 
into  the  court  of  exchequer  chamber  before  the  lord  chancellor,  lord.trea* 
surer,  and  the  judges  of  the  court  of  king's  bench  and  common  pleas  (9) ; 
and  from  thence  it  lies  to  the  house  of  peers.  From  proceedings  in  the 
king's  bench,  in  debt,  detinue,  covenant,  account,  case,  ejectment,  or  tree* 
pass,  originally  begun  therein  by  bill  (except  where  the  king  is  party),  it 
lies  to  the  exchequer  chamber,  before  the  justices  of  thtf  common  pleas, 
and  barons  of  the  exchequer ;  and  from  thence  abo  to  the  house  of 
lords  (q) ;  but  where  the  proceedings  in  the  king's  bench  do  not  first  com- 
mence therein  by  bill,  but  by  original  writ  sued  out  of  chancery  (r),  this 
takes  the  case  out  of  the  general  rule  laid  down  by  the  statute  {s) ;  so 
that  the  writ  of  error  then  lies,  without  any  intermediate  state  of  ap- 
peal, directly  to  the  house  of  lords,  the  dernier  resort  for  the  ultimate  deci- 
sion of  every  civil  action.  Each  court  of  appeal,  in  their  respective 
stages,  may,  upon  hearing  the  matter  of  law  in  which  the  error  is  assigned, 
reverse  or  affirm  the  judgment  of  the  inferior  courts,  but  none  of  them  are 
final,  save  only  the  house  of  peers,  to  whose  judicial  decisions  all  other  tri- 
bunals must  therefore  submit,  and  conform  their  own.  And  thus  much  for 
the  reversal  or  affirmance  of  judgments  at  law,  by  writs  in  the  nature  of 
appeals. 

(0)  See  chap.  4.  (r)  Seepage.  43. 

(p)  FiAcb, L.  480.    Dyer.  S50.  (s)  1  RolLRop.  S64.    1  Sid.  484.    1  Saund. 246. 

(q)  Stat.  S7  EIi2.  c.  8.  Garth.  180.    Comb.  t09. 

tine,  and  in  the  courts  of  great  session  in  of  practice  was  followed  in  this  case  (ris.  not 

Wales,  in  any  personal  action,  execution  shall  to  pass  over  more  than  one  return  between  the 

not  be  stayea  or  delayed  by  any  writ  of  error,  teste  and  return),  the  court  therefore  refused 

or  supersedeas  thereupon,  without  the  special  to  quash  the  writ.    4  Bar.  dc  Cres.  US.    And 

order  of  the  court,  or  some  judge  thereof,  un-  in  another  case,  the  court  of  king's  bench  h«id« 

less  a  recognizance,  with  a  condition  accord-  that  the  court  could  not  quash  a  writ  of  error 

ing  to  the  3  Jac.  I.  c.  8.  (above  noticed)  be  upon  a  judgment  of  the  common  pleas  of  Dur- 

first  acknowledged  in  the  same  court.    After  ham,  Aor  award  execution  upon  the  judgment 

final  judgment,  and  before  execution  executed,  of  an  inferior  court.    4  Dowi.  &  R.  153. 
a  writ  of  error  is,  generally  speaking,  a  su-        (8)  This  appeal  is  taken  aw8yi>y  23  Geo. 

ftersedeasof  execution  from  the  time  of  itsal-  III.  c.  21.  See  1  book,  p.  104.  n.  15.  Since  the 

owance,  1  Vent.  31.     1  Salk.  321.     1  T.  R.  union,  however,  a  writ  of  error  lies  from  the 

280.    2  B.  &  P.  370.    2  East,  439.    5  Taunt  superior  courts  in  Ireland  to  the  house  of  lords. 

204.     1  Gow.  66.     1  Chitty  R.  238.  241.    3  Before  the  union  with  Scotland,  a  writ  of  er- 

Moore,  89 ;  but  it  is  no  supersedeas  unless  ror  lay  not  in  this  country  upon  any  judgment 

bail  in  error  be  put  in,  and  notice  thereof  given  in  Scotland  ;  but  it  is  since  given  by  statute 

within  the  time  limited  by  the  rules  of  the  6  Ann.  c.  26.  s.  12.  from  the  court  of  ezche- 

court.    2  Dowl.  &  Ry.  85.    And  when  it  is  quer  in  Scotland,  returnable   in  parliament 

apparent  to  the  court,  that  a  writ  of  error  is  And  see  the  48  Geo.  III.  c.  151.  concerning 

brought  against  good  faith,  2  T.  R.  183.    8  appeals  to  the  house  of  lords  from  the  court  <» 

Taunt  434.  or  for  the  mere  purpose  or  delay,  session  in  Scotland. 
4  T.  R.  436.    2  M.  &  S.  474.  476.    1  Bar.  &       (9)  The  31  Edw.  III.  c.  12.  direcu,  that  the 


Cres.  287 ;  or  it  is  returnable  of  a  term  previ-  chancellor  and  treasurer  shall  take  to  their 

ous  to  the  signing  of  final  judgment,  Barnes,  sistance  the  judges  of  the  other  courts,  and 

197.  it  is  not  a  supersedeas.    Tidd,  8  cd.  1202.  autrea  sagea  come  2oicr  aenAUra,     But  the  90 

In  Tidd,  1199.  8  ed.  it  is  said,  that  there  must  Car.  II.  c.  4.  has  dispensed  with  the  presence 

be  fifteen  days  between  the  teste  and  return  of  the  lord  treasurer,  when  the  office  is  vacant ; 

of  a  writ  of  error;  but  it  was  said  in  Laidlcr  and  it  is  the  practice  for  the  two  chief  justices 

V.   Foster,  where  there  was  an  interval  of  alone  to  sit  in  this  court  of  error,  who  report 

twelve  days  onhr,  that  there  is  a  distinction  their  opinion  to  the  chancellor,  and  the  judg- 

between  writs  oferror  and  those  which  are  the  ment  is  pronounced  by  him. 
commencement  of  a  suit }  and  the  usual  course 
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CHAPTER  XXVL 
OF   EXECUTION. 

If  the  regular  judgment  of  the  court,  after  the  decisions  of  the  suit,  be 
not  sajlt>ended,  superseded,  or  reversed  by  one  or  other  of  the  methods  men- 
tioaed  in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution 
of  that  judgment;  or  putting  the  sentence  of  the  law  in  force.  This  is 
performed  in  different  manners,  according  to  the  nature  of  the  action  upon 
which  it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,^  whereby  the  seisin 
or  possession  of  land  is  awarded  to  him,,  the  writ  of  execution  shall  be  an 
haSere  facias  seisinam,  or  writ  of  seisin,  of  a  freehold ;  or  an  kahere  facias 
possessumeniy  or  writ  of  possession  (a),  of  a  chattel  interest  (h).  These  are 
writs  directed  to  the  sheriff  of  the  county,  commanding  him  to  give  ac- 
tual possession  to  the  plaintiff  of  the  land  so  recovered  :  in  the  execution  of 
which  the  sheriff  may  take  with  him  the  posse  comitatus,  or  power  of  the 
county ;  and  may  justify  breaking  open  doors,  if  the  possession  be  not 
quietly  delivered.  But,  if  it  be  peaceably  yielded  up,  the  delivery  of  a 
twig,  a  turf,-  or  the  ring  of  the  door,  in  the  name  of  seisin,  is  sufficient  ex- 
ecution of  the  writ.  Upon  a  presentation  to  a  benefice  recorered 
in  a  quare  impedit^  or  assise^^of  darrein  presentment,  •the  execution  is  [^4 1 3  J 
by  a  writ  de  clerieo  admittendo ;  directed,  not  to  the  sheriff,  but  to 
the  bishop  or  archbishop,  and  requiring  him  to  admit  and  institute  the  clerk 
of  the  plaintiff  (1). 

In  other  actions,  where  the  judgment  is  that  something  in  special  be  done 
or  rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do,  and  to 
see  the  judgment  executed,  a  special  writ  of  execution  issues  to  the  sheriff 
according  to  the  nature  of  the  case.  As,  upon  an  assise  of  nusance,^or 
gtu>dpermittatprosternere,yrheTe  one  part  of  the  judgment  isquodnocumentum 
am&veatur,  a  writ  goes  to  the  sheriff  to  abate  it  at  the  charge  of  the  party, 
which  likewise  issues  even  in  case  of  an  indictment  (c)  (2).  Upon  a  reple- 
vin, the  writ  of  execution  is  the  writ  de  retomo  hahendo  (d) :.  and,  if  the  dis- 
tress be  eloigned,  the  defendant  shall  have  a  capias  in  mthemam  (e) ;  but  on 
the  plaintiff's  tendering  the  damages  and  submitting  to  a  fine,  the  process 
in  withernam  shall  be  stayed  (/)  (3).  In  detinue,  after  judgment,  the  plain- 
tiff shall  have  a  distringas,  to  compel  the  defendant  to  deliver  the  goods, 
by  repeated  distresses  of  his  chattels  (g):  or  else  a  scire  facias  against  any 
third  person  in  whose  hands  they  may  happen  to  be,  to  shew  cause  why 

(a)  Append.  No.  11.  k  4.  (e)  See  page  140. 

(i)  Finch,  L.  470.  (/)  3  Leon.  174. 

(e)  Conb.  10.  {g)  I  Roll.  Abr.  737.    K&st.  Entr.  215. 

id)  See  page  IflO. 

(I)  The  writ  recites  the   judgment  of  the  (2)  That  is,  if  it  be  stated  in  the  indictment 

eouit,  and  orders  him  to  admit  a  fit  person  to  that  the  naisance  is  still  existing.    If  it  does 

the  rectory  and  parish  church  at  the  presenta-  not  appear  in  the  indictment  that  the  nuisance 

tion  of  the  plaintiff;  and  if  upon  tnis  order  was  then  in  existence,  it  would  be  absurd  to 

he  refuse  to  admit  accordingly,   the  patron  give  judgment  to  abate  a  nuisance  Mihich  does 

may  sue  the  bishop  in  a  quare  non  admistty  and  not  exist.    8  T.  R.  144. 

recover  ample  satisfaction  in  damages.    2  Sel.  (3)  Vide  p.  145.  n.  (1)  ante. 
Pfbc.  330. 

(93)  SeeH6v.n.(98)att]MeDdofyoLB.IIL  (98)  R».  («3)  B.  OL       (04)  Jh.  (04)  B.  HI. 


320  PRIVATE  WRONGS. 

they  should  not  be  delivered  :  and  if  the  defendant  still  continues  obstinate, 
then  (if  the  judgment  hath  been  by  default  or  on  demurrer)  the .  sheriff 
shall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages :  which  (being  either  so  assessed,  or  by  the  verdict  in 
case  of  an  issue)  {h)  shall  be  levied  on  the  person  or  goods  of  the  defendant. 
So  that,  after  aU,  in  replevin  and  detinue  (the  only  actions  for  recovering 
the  specific  possession  of  personal  chattels),  if  the  wrongdoer  be  very  per- 
verse, he  cannot  be  compelled  to  a  restitution  of  the  identical  thing  ti^en 
or  detained ;  but  he  still  has  his  election,  to  deliver  the  goods,  or  their  va- 
lue (t) :  an  imperfection  in  the  law,  that  results  from  the  nature  of  perso- 
nal property,  which  is  easily  concealed  or  conveyed  out  of  the  reach  oi 

justice,  and  not  always  amesnable  to  the  magistrate  (4). 
[*4i4]        ^Executions  in  actions  where  money  oiidy  is  recovered,  as  a 

debt  or  damages  (and  not  any  specific  chattel),  are  of  five  sorts : 
either  against  the  body  of  the  defendant ;  or  against  his  goods  and  chattels ; 
or  against  his  goods  and  the  profits  of  his  lands  ;  or  against  his  goods  and 
the  possession  of  his  lands  ;  or  against  all  three,  his  body,  lands,  and  goods. 
1 .  The  first  of  these  species  of  execution,  is  by  writ  of  capias  ad  satirfadm' 
dum  {j) ;  which  addition  distinguishes  it  from  the  former  capias  ad  respond 
dendunij  which  lies  to  compel  an  appearance  at  the  beginning  of  a  suit.  And, 
properly  speaking,  this  cannot  be  sued  out  against  any  but  such  as  were  lia- 
ble to  be  taken  upon  the  former  capias  (k).  The  intent  of  it  is,  to  imprison 
the  body  of  the  debtor  till  satisfaction  be  made  for  the  debt,  costs,  and  da- 
mages ;  it  therefore  doth  not  lie  against  any  privileged  persons,  peers, 
or  members  of  parliament,  nor  against  executors  or  administrators,  nor 
against  such  other  persons  as  could  not  be  originally  held  to  bail.  And  sir 
Edward  Coke  also  gives  us  a  singular  instance  (/),  where  a  defendant  in 
14  Edw.  III.  was  discharged  from  a  capias,  because  he  was  of  so  advanc- 
ed an  age,  quod  poenam  imprisonamenti  subire  non  potest.  If  an  action  be 
brought  against  an  husband  and  wife  for  the  debt  of  the  wife,  when  sole, 
and  the  plaintiff  recovers  judgment,  the  capias  shall  issue  to  take  both  hus- 
band ana  wife  in  execution  {m) :  but,  if  the  action  was  originally  brought 
against  herself,  when  sole,  and  pending  the  suit  she  marries,  the  capias  shall 
be  awarded  against  her  only,  and  not  against  her  husband  (n).  Yet,  if 
judgment  be  recovered  against  an  husband  and  wife  for  the  contract,  nay, 
even  for  the  personal  misbehaviour  (o)  of  the  wife  during  her  coverture, 
the  capias  shall  issue  against  the  husband  only :  which  is  one  of  the 
many  great  privileges  of  English  wives  (5). 

(A)  Bro.  Abr.  t,  damagest  30.  (t)  1  Inst.  S89. 

.  (t)  Keilw.  04.  (m)  Moor.  704. 

(9)  Append.  No.  III.  (f  7.  (n)  Cro.  Jac.  933. 

(*)  S  Rep.  18.    Moor,  707.  (o)  Cro.  Car.  513. 

(4)  The  action  of  detinue  ia  abolished  in  III.  c.  99.  a.  47.  no  penalty  or  coats  inconned 
New-York.  (2  R.  S.  553.  ^  15.)  See  the  ex-  by  any  spiritual  penon  by  reason  of  non-resi* 
ecution  in  replevin,  2  R.  S.  530.  f  50.  dence  on  his  benefice,  shall  be  levied  by  eze- 

(5)  There  are  many  cases  in  which  the  de-  cation  against  his  body,  whilst  be  holds  the 
fendant  may  be  taken  in  execution  after  judg-  same  or  any  other  benefice,  out  of  which  the 
ment,  though  he  could  not  be  arrested  at  the  same  can  be  levied  by  sequestration  wiihin, 
commencement  of  the  suit ;  but  it  is  an  uni*  the  term  of  three  years.  An  infant  seems  lia- 
versal  rule,  that  whenever  a  capias  is  allowed  ble  to  this  process.  2  Stra.  1217 ;  see  id. 
on  mesne  process  before  judgment,  it  may  bo  70S.  1  B.  &.  F.  480.  Husband  and  wife 
had  upon  the  iudgment  itself.  3  Salk.  286.  mav  be.  taken  in  execution  in  an  action  against 
3  Co.  12.  It  lies  agsinst  peers,  or  members  both,  and  she  shall  not  be  discharged,  unless 
of  parliament,  upon  a-  statute  merchant,  or  it  appear  she  has  no  separate  property,  out  of 
staple,  or  recognizance  in  nature  thereof.  2  which  the  demand  ca^k  be  satisfied,  T.  2  Geo. 
Leon.  173.    1  Cromp.  345.    Bat  by  57  Geo.  IV.  C.  P ;  see  5  B.  dc  A.  759 ;  or  that  there 
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^The  writ  of  capias  ad  satisfaciendum  is  an  execution  of  the  [*415] 
highest  nature,  inasmuch  as  it  deprives  a  man  of  his  liberty,  till 
he  makes  the  satisfaction  awarded ;  and  therefore,  when  a  man  is  once 
taken  in  execution  upon  this  writ,  no  other  process  can  be  sued  out  against 
his  lands  or  goods.  Only  by  statute  21  Jac.  I.  c.  24.  if  the  defendant  dies, 
while  charged  in  execution  upon  this  writ,  the  plaintiff  may,  after  his 
death,  sue  out  a  new  execution  against  his  lands,  goods,  or  chattels.  The 
writ  is  directed  to  the  sheriff,  commanding  him  ,to  take  the  body  of  the 
defendant  and  have  him  at  Westminster  on  a  day  therein  named,  to  make 
the  plaintiff  satisfaction  for  his  demand.  And,  if  he  does  not  then  make 
satisfaction,  he  must  remain  in  custody  till  he  does.  This  writ  may  be 
sued  out,  as  may  all  other  executory  process,  for  costs,  against  a  plaintiff 
^  well  as  a  defendant,  when  jugdment  is  had  against  him. 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept 
in  arcta  et  salva  custodia :  and  if  he  be  afterwards  seen  at  large,  it  is  an 
escape ;  and  the  plaintiff  may  have  an  action  thereupon  against  the  sheriff 
for  his  whole  debt.  For  though,  upon  arrests,  and  what  is  called  mesne 
process,  being  such  as  intervenes  between  the  commencement  and  end  of 
a  suit  (/)),  the  sheriff,  till  the  statute  8  &  9  W.  III.  c.  27,  might  have  in* 
dulged  the  defendant  as  he  pleased,  so  as  he  produced  him  in  court  to  an- 
swer the  plaintiff  at  the  return  of  the  writ :  yet,  upon  a  taking  in  execu- 
tion, he  could  never  give  any  indulgence ;  for,  in  that  case,  confinement 
is  the  whole  of  the  debtor's  punishment,  and  of  the  satisfaction  made  to 
the  creditor  (6).  Escapes  are  either  voluntary,  or  negligent.  Voluntary 
are  such  as  are  by  the  express  consent  of  the  keeper ;  after  which  he  never 
can  retake  his  prisoner  again  {q)  (though  the  plaintiff  may  retake  him  at 
any  time)  (r),  but  the  sheriff  must  answer  for  the  debt.  Negligent  escapes 
are  where  the  prisoner  escapes  without  his  keeper^s  knowledge 
or  consent ;  and  then  upon  fresh  pursuit  the  defendant  may  *be  [*416] 
retaken,  and  the  sheriff  shall  be  excused,  if  he  has  him  again 
before  any  action  brought  against  himself  for  the  escape  {s).  A  rescue  of 
a  prisoner  in  execution,  either  going  to  gaol  or  in  gaol,  or  a  breach  of  prison, 
will  not  excuse  the  sheriff  from  being  guilty  of  and  answering  for  the  es- 
cape ;  for  he  ought  to  have  sufficient  force  to  keep  him,  since  he  may  com- 
mand the  power  of  the  county  (t).  But  by  statute  32  Geo.  II.  c.  28.  if 
a  defendant,  charged  in  execution  for  any  debt  not  exceeding  100/.  will 
surrender  all  his  effects  to  his  creditors  (except  his  apparel,  bedding,  and 

(j»)  See  page  S79.  (#)  F.  N.  B.  130. 

(«)lRep.5S.    1  Sid.  330.  (0  do.  Jac.  41 9. 

(r)  Stat.  8  A  9  W.  III.  c.  S7. 


is  fraud  and  collusion  between  the  plaintiff  ment,  he  cannot  afterrvards  hare  recoane  to 

and  her  husband  to   keep  her  in  pnson.    2  any  other  remedy,  though  the  discharge  be  on 

Stra.    1167.  1237.    1  Wils.   149.    2  Bla.  R.  terms  which  are  not  afterwards  complied  with, 

720.    Volunteer  soldiers  and  seamen  are  pro-  4  Burr.   2482.    6  T.  R.  526.    7  ib.  420 ;  or 

tected  by  several  statutes  from  beins;  taken  in  upon  giving  a  fresh  security,  which  afterwards 

ezecQtion,   unless  the  original  debt,  in  the  become.<>i  ineffectual,  1  T.  tt.  557 ;  the  execu- 

case  of  soldiers,  amounted  to  20/. ;  or  in  the  tion  being  considered,  quoad  the  defendant  as 

case  of  seamen,  the  debt  and  costs,  &c.  are  a  satisfaction  of  the  debt.    Hob.  59.    But  the 

of  that  amount,  and  that  the  debt  was  con-  plaintiff  may  take  out  execution  against  other 

tracted  when  the  defendant  did  not  belong  to  persons  liable  to  the  same  debt  or  damages, 

any  ship  in  his  majesty's  service.    See  11  lb.  and  see  5  Taunt.  614.    1  Marsh.  250.  S. 

East,  25.    Nor  can  parties  be  taken  in  execu-  C.    If,  however,  the  plaintiff  consent  to  dis- 

tion  at  the  time  or  place  when  and  where  they  charge   the   only  one  of  several  defendants 

are  privileged  from  arrest.    Tidd,  1065,  6,  7.  taken  on  k  joint  capias,  he  cannot  afterwards 

(6)  But  execution  by  imprisonment  is  con-  retake  either  him,  or  take  any  of  the  other  de* 

tidered  so  far  a  satisfaction  of  the  debt,  that  fendants.    6  T.  R.  525. 
if  the  creditor  release  the  debtor  from  confine- 
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tools  of  Ms  trade,  not  amounting  in  the  whole  to  the  Taloe  of  lOt),  and 
will  make  oath  of  his  punctual  compliance  with  the  statute,  the  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him ;  in  which 
case  he  shall  allow  him  28.  4d,per  week,  to  be  paid  on  the  first  day  of  every 
week,  and  on  failure  of  regular  payment  the  prisoner  shall  be  discharged. 
Yet  the  creditor  may  at  any  future  time  have  execution  against  the  lands 
and  goods  of  such  defendant,  though  never  more  against  his  person  (7). 
And,  on  the  other  hand,  the  creditors  may,  as  in  case  of  bankruptcy,  com- 
pel (under  pain  of  transportation  for  seven  years)  such  debtor  charged  in 
execution  for  any  debt  under  1002.  to  make  a  discovery  and  surrender  of 
all  his  effects  for  their  benefit,  whereupon  he  is  also  entitled  to  the  like  dis- 
charge of  his  person  (8)t> 

(7)  The  statute  mentioned  in  the  text  is  his  debts,  &c.  and  assigned  all  his  proper^  in 

that  which  is  conunonly  known  by  the  appella-  possession  or  expectancy  for  the  benefit  of  his 

tion  of  the  Lords'  Act,  from  the  ciicumstance  creditors,  to  whose  demands  all  proper^  which 

of  its  originating  in  the  upper  house  of  par-  he  mar  afterwards  acquire  is  made  liable.    If 

liament.    By  the  33  Geo.  III.  c.  5,  made  per-  upon  his  examination  it  appear  that  Jie  has 

petual  by  39  Geo.  III.  c.  50,  the  regulations  been  guilty  of  bad  practices  or  fnnd,  in  cea- 

of  the  former  act  are   extended  to   debts  tractiog  debts,  or  naTe  opposed  a  vexatious 

amountins  to  300/.    And  by  other  statutes,  defence  to  any  action  brought  against  him  fw 

(see  Tidd,  379.)  persons  in  custody  for  con-  the  recorery  of  any  debt,  concealed  credits  or 

tempt  by  the  non-payment  of  money  or  costs  debts,  given  n  voluntaiy  preference  to  any 

ordered  by  courts  of  equity,  49  Geo.  III.  c.  6,  creditor,  or  made  away  witn  his  property,  or 

•r  common  law,  are  declared  within  the  pro-  his  imprisonment  be  for  damages  recovered  in 

visions  for  the  relief  of  prisoners  in  custody  an  action  of  crim,  con.,  seduction,  or  malicious, 

for  debt  only.    But  a  defendant  in  a  ^'  tarn  injury,  or  does  not  answer  satisfactorily  to  the 

action  is  not  entitled  to   the  benefit  of  the  court,  he  may  be  sent  back  to  prison  for  two 

lords'  act,  3  Burr.  1322.    1  Bla.  R.  372 ;  nor  or  three  years,  at  the  discretion  of  the  court, 

a  defendant  in  custody  under  a  writ  de  esvcom-  A  fraudulent  concealnwnt  of  piopeity  in  lus 

nuenicato  capiendo  for  contumacy  in  not  paying  schedule,  subjects  him  to  the  aaditional  pu- 

a  sum  for  alimony,  and  also  for  costs  in  the  nishment  of  hard  labour.    If  a  voluntary  pre- 

ecclesiastical  court.    11  £ast,   231.    When  ferenco  be  given  by  him  within  three  months 

the  prisoner  is  ehaned  in  execution  above  before  filing  his  petition  for  dischaiige,  it  is 

twenty  miles  from  Westminster-hall,  or  the  void. 

court  out  of  which  the  execution  issued,  he  (8)  The  creditors  who  can  compel  the  sur- 
must  be  brought  up  to  the  next  assises ;  or  by  render  of  the  debtor's  effects,  and  who  are  to 
52  Geo.  IIL  c.  34.  before  the  justices  at  quar-  have  the  benefit  of  it,  are  only  those  who  have 
ter  sessions,  to  be  examined  and  discharged,  charged  him  in  execution.  This  statute,  the 
The  application  is  directed  to  be  made  by  the  32  Geo.  II.  c.  28,  is  generelly  called  the  lords' 
prisoner  before  the  end  of  the  first  term  after  act.  By  the  26  Geo.  III.  c.  44.  the  proviaions 
his  arrest ;  but  ignonnce  or  mistake  will  ex-  of  it  were  extended  to  200/.  and  oy  the  33 
cuse  a  delay  beyond  that  period.  When  the  Geo.  III.  c.  5.  they  have  been  still  further  en- 
debt  recovered  does  not  exceed  20/.  exclusive  larged  to  300/.  By  the  37  Geo.  III.  o.  85.  one 
of  costs,  the  48  Geo.  III.  c.  123.  provides  for  creditor  shall  agree  in  writing,  in  order  to 
the  discliaige  of  the  debtor's  person  after  he  detain  such  a  debtor,  to  make  him  a  weekly 
has  lain  in  prison  twelve  months.  But  this  allowance  of  3«.  6d. ;  and  where  two  or  more 
statute  being  confined  to  persons  in  execution  shall  agree  to  detain  him,  they  shall  pay  him 
upon  a  judgment,  it  has  been  holden,  that  one  what  the  court  shall  direct,  not  exceeding  2». 
in  custody  on  an  attachment  for  non-payment  a  week  each.  See  the  clauses  of  the  act  in 
of  a  sum  under  20/.  found  due  upon  an  award  2  Burn,  tit.  Gaol.  The  prisoner  shall  never 
made  a  rule  of  court,  is  not  entitled  to  his  afterwards  be  liable  to^e  arrested  on  any  ae- 
discharge  under  it  10  £ast,  408.  2  B.  dc  tion  for  the  same  debt,  unless  convicted  of  per- 
A.  61.  jury.     But  a  prisoner,  to  have  the  benefit  of 

The  1  Geo.  IV.  c  119.  established  a  new  this  act,  must  petition  the  court  from  which 
court  of  record,  called  the  Court  for  the  Re- .  the  process  issued  upon  which  he  shall  be  in 
lief  of  Insolvent  Debtors,  which  is  held  twice  custody,  before  the  end  of  the  first  term  after 
a  week  in  London  throughout  the  year,  with  he  is  arrested,  unless  he  afterwards  shews  his 
a  short  vacation  in  the  summer ;  and  by  the  5  neglect  arose  from  ignorance  or  mistake.  Al- 
Geo.  IV.  c.  16.  it  is  provided,  that  the  judges  though  the  prisoner  cannot  avail  himself  of 
of  this  court,  who  are  four  in  number,  shall  the  benefit  of  the  lords's  act,  if  his  debts  ex- 
make  three  cirouits  in  the  year,  for  the  dia-  ceed  300/.,  yet  he  is  liable  to  the  compulsory 
charge  of  insolvents.  A  prisoner  discharged  clause,  upon  any  debt  within  that  amount, 
under  these  acts  becomes  personally  ine,  hav-  whatever  may  be  the  amount  of  all  his  debts 
ing  first  delivered  a  schedule  on  oath  of  all  for  which  he  is  in  execution.    5  B.  &  A.  537. 

t  See  2  R.  S.  28.  31,  as  to  the  dischai^  to  imprisonment  on  surrender  of  their  pioper- 
of  insolvents  from  imprisonment  and  liability    ty. 
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If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  nonest  inventus  is  returned 
thereon,  the  plaintiff  may  sue  out  a  process  against  the  bail,  if  any  were 
given :  who,  we  may  remember,  stipuhtted  in  this  triple  altematiTe,  that 
die  defendant  should  if  condemned  in  the  suit,  satisfy  the  plaintiff  his  debt 
and  costs  ;  or  that  he  should  surrender  himself  a  prisoner ;  or,  that  they 
would  pay  it  for  him :  as  therefore  the  two  former  branches  of  the  alter- 
native are  neither  of  them  complied  with,  the  latter  must  immediately  take 
place  (u).  In  order  to  which  a  writ  of  scire  facias  maybe  sued  out  against 
the  bail,  commanding  them  to  shew  cause  why  the  {ilaintiff 
should  not  have  execution  against  them  for  his  *debt  and  dama-  [*417] 
ges  :  and  on  such  writ,  if  they  shew  no  sufficient  cause,  or  the 
defendant  does  not  surrender  lumself  on  the  day  of  the  return,  or  of  shew- 
ing cause  (for  afterwards  is  not  sufficient),  the  plaintiff  may  have  judg- 
ment against  the  bail,  and  take  out  a  writ  of  capias  ad  satisfaciendum,  or 
other  process  of  execution  against  them  (9). 

2.  The  next  species  of  execution  is  against  the  goods  and  chattels  of 
the  defendant ;  and  is  called  a  writ  o(  fieri  facias  {w),  from  the  words  in  it 
where  the  sheriff  is  commanded,  quod  fieri  faciat  de  bonis  f  that  he  cause  to 
be  made  of  the  goods  and  chattels  of  the  defendant  the  sum  or  debt  re- 
covered (10).  This  lies  as  well  against  privileged  persons,  peers,  dfc.  as 
other  common  persons  ;  and  against  executors  or  administrators  with  re- 
gard to  the  goods  of  the  deceased.  The  sheriff  may  not  break  open  any 
outer  doors  {x),  to  execute  either  this,  or  the  former  writ :  but  must  enter 
peaceably ;  and  may  then  break  open  any  inner  door,  belonging  to  the 
defendant,  in  order  to  take  the.  goods  (y).  And  he  may  sell  the  goods  and 
chattels  (even  an  estate  for  years,  which  is  the  chattel  real)  (z)  of  the  de- 
fendant, till  he  has  raised  enough  to  satisfy  the  judment  and  costs  (11) : 
tot  paying  the  landlord  of  the  premises,  upon  which  the  goods  are  found,  the 
airears  of  rent  then  due,  not  exceeding  one  year's  rent  in  the  whole  (a)  (12). 

(«).  Lutwr.  1260— 1S7S.  (y)  Palm.  54. 

(V)  Append.  No.  III.  9  7.  (x)  8  Rep.  171. 

Cc)  6  Rep.  OS.  (•)  Stat.  8  Ann.  c.  14. 


The  jadges  of  K.  B.  have  decided  that  an  "  expenses  of  execution**  include  expenses  of 

insolTent  broixght  up  under  the  oompalsory  levying?  Ranuey  v.   Tuffndl,9^J.  B.Moore, 

elaoee  in  the  lordu'  act,  is  not  bound  to  answer  425. 

questions  as  to  the  disposition  of  his  property        (12)  The  statute  enacts  that  such  payment 

ataing  his  imprisonment,  but  merely  as  to  the  shall  be  made  out  of  the  proceeds,  provided 

amount  and  condition  of  it  at  the  time  of  mak-  the  sheriff  have  notice  of  the  landlord  a  claim, 

ing  his  schedule ;  and  that  the  form  of  the  at  any  time  while  the  goods  or  the  proceeds 

oath  must  be  altered  conformably  with  this  remain  in  his  hands.    See  Amitt  v.  OametL 

construction  of  the  statute.    Per  Holmyd,  J.,  3  B.  &  A.  440.    In  this  case  the  goods  had 

io  Re.  Askew,  24th  Nov.  1825.  been  removed  from  the  premises  previously  to 

(9)  The  undertaking  of  the  bail  does  not  the  notice.  And  where  the  sheriff  takes  corn 
subject  them  to  execution  against  the  body  in  the  blade  under  a  fi./n.  and  sells  it  before 
in  the  common  pleas.  the  rent  is  due,  is  not  liable  to  account  to  the 

(10)  If,  upon  a  judgment  in  tort,  against  landlord  for  rent  accruing  subse9uent  to  the 
two  or  more,  execution  be  levied  for  the  whole  levv  and  sale,  although  he  have  given  notice, 
damages  upon  one  only,  1  Gamp.  343.  that  and  though  the  com  be  not  removed  from  the 
one  cannot  recover  a  moiety  against  the  other  premises  until  long  afterwards.  GwiUiam  v. 
for  his  contribution ;  but  he  may  maintain  an  Barker^  1.  Price,  274.  And  where  the  sheriff 
action  for  the  moiety,  if  the  original  action  shall  know  the  fact  of  the  arrear  of  rent,  no 
were  founded  upon  contract.  8  T.  R.  186  j  other  specific  notice  is  needful  to  bind  him. 
see  also  2  Camp.  462.  AndrewM  v.  Dixon,  3  B.  &  A.  645.    And,  ^emble, 

(11)  And  by  a  late  statute,  viz.  43  Geo.  III.  he  need  not  set  about  finding  out  what  rent  is 
0.  46,  to  satisfy  also  the  costs  of  the  writ  of  due.  SmUh  v.  Rustd,  3  Taunt.  400.  And 
execution,  together  with  the  sheriff's  fees,  the  sheriff  is  bound  only  as  to  the  rent  actual- 
poundage,  dec.  But  the  statue  does  not  ex-  ly  due  at  the  time  of  the  taking,  and  not  such 
tend  to  give  the  like  costa,  fees,  poundages,  rent  as  shall  have  accrued  due  whilst  he  is 
dee.  to  the  defendant.    But,  query,  whether  in  possession.    Hotkim  t.  KniffU  and  jBaM« 
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If  part  only  of  the  debt  be  levied  on  9^  fieri  facias^  the  plaintiff  may  have  a 
capias  ad  satisfaciendum  for  the  residue  {b)  (I'd). 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias ;  which  affects 
a  man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to 
levy  the  plaintiff's  debt  on  the  lands  and  goods  of  the  defendant :  whereby 
the  sheriff  may  seize  all  his  goods,  and  receive  the  rents  and  profits  of 

his  lands,  till  satisfaction  be  made  to  the  plaintiff  (c).  Little  use 
[*418]    *is  now  made  of  this  writ;  the  remedy  by  elegit ^  which  takes 

possession  of  the  lands  themselves,  being  much  more  effectual. 
But  of  this  species  is  a  writ  of  execution  proper  only  to  ecclesiastics ; 
which  is  given  when  the  sheriff,  upon  a  common  writ  of  execution  sued, 
returns  that  the  defendant  is  a  beneficed  clerk,  not  having  any  lay  fee. 
In  this  case  a  writ  goes  to  the  bishop  of  the  diocese,  in  the  nature  of  a 
levari  ot  fieri  facias  (d)^  to  levy  the  debt  and  damage  de  bonis  eeelesiastieiSf 
which  are  not  to  be  touched  by  lay  hands  :  and  thereupon  the  bishop  sends 
out  a  sequestration  of  the  profits  of  the  clerk'«  benefice,  directed  to  the 
churchwardens,  to  collect  the  same  and  pay  them  to  the  plaintiff,  till  the 
full  sum  be  raised  («). 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elegit ;  which  is  a 
judicial  writ  given  by  the  statute  Westm.  2.  13  £dw.  I.  c.  18.  either  upon 
a  judgment  for  a  debt,  or  damages  ;  or  upon  the  forfeiture  of  a  recogni- 
zance taken  in  the  king's  court.  By  the  common  law  a  man  could  only 
have  satisfaction  of  goods,  chattels,  and  the  present  profits  of  lands,  by 
the  two  last  mentioned  writs  oi  fieri  facias ^  or  levari  facias ;  but  not  the 
possession  of  the  lands  themselves ;  which  was  a  natural  consequence  of 
the  feodal  principles,  which  prohibited  the  alienation,  and  of  course  the  in- 
cumbering of  the  fief  with  the  debts  of  the  owner.  And,  when  the  re- 
striction of  alienation  began  to  wear  away,  the  consequence  still  continued ; 
and  no  creditor  could  take  the  possession  of  lands,  but  only  levy  the  grow- 
ing profits  :  so  that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ousted  of  his  remedy.  The  statute  therefore  granted  this  writ  (called  an 
elegity  because  it  is  in  the  choice  or  election  of  the  plaintiff  whether  he  will 
sue  out  this  writ  or  one  of  the  former),  by  which  the  defendant's  goods  and 
chattels  are  not  sold,  but  only  appraised  ;  and  all  of  them  (except  oxen 
and  beasts  of  the  plough)  are  delivered  to  the  plaintiff,  at  such  reasonable 

appraisement  and  price,  in  part  of  satisfaction  of  his  debt.  If  the 
[*419]  goods  are  not  sufficient,  then  the  moiety  or  *onehalf  of  his  free- 
hold lands,  which  he  had  at  the  time  of  the  judgment  given  (f)^ 
whether  held  in  his  own  name,  or  by  any  other  tnist  for  him  ( g)  (14),  are 
also  to  be  delivered  to  the  plaintiff ;  to  hold,  till  out  of  the  rents  and  profits 
thereof  the  debt  be  levied,  or  till  the  defendant's  interest  be  expired ;  as 

(b)  1  Roll.  Abr.  004.    Cro.  Eliz.  U4.  (c)  S  Bnm.  eccL  law,  S3S. 

(e)  FiDch,  L.  471.  (/)  S  Inst.  395. 

(i)  Regittr.  wig.  iOO.jwie.  92.    S  Inst.  4  (g)  Stat.  29  Car.  II.  c.3. 

T.  Same,  1  M.  &  S.  245.  (2  R.  S.  367.  f  24).    And  if  these  be  not  sufB- 

See  Law  in  New-York,  1 R.  S.  746.  ^  12,  &c.  cient,  a  ca  :  aa :  may  issue. 

(13)  In  New- York,  the  only  execution  from  (14)  The  words  in  the  statute  referred  to 

a  court  of  record  aninst  the  property  of  a  (29  Car.  II.  c.  3.)  are,  at  the  time  of  the  said 

party  is  a  fi.  fa.  which  enforces  the  collection  execution  etted,  and  refer  to  the  seisin  of  the 

of  the  debt,  interest,  and  sherifTs  fees  and  trustee ;  therefore,  if  the  trustee  has  conreyed 

poundage  out  of  the  personal  property ;  or  if  the  lands  before  execution  sued,  though  iio 

that  be  not  sufficient,  then  from  a  sale  of  all  was  seised  in  trust  for  the  defendant  at  the 

such  real  estate  as  he  had  at  the  time  of  dock-  time  of  the  judgment,  the  lands  cannot  b« 

eting  the  judgment,  or  at  any  time  afterwarda.  taken  in  execution.    Com.  Rep.  227« 
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till  the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail  (1 5).  Dn- 
ling  this  period  the  plaintiff  is  called  tenant  by  elegit,  of  whom  we  spoke 
in  a  former  part  of  these  conunentaries  (A).  We  there  obserred  that  till 
this  statute,  by  the  ancient  common  law,  lands  were  not  liable  to  be  charg- 
ed with,  or  seised  for,  debts  ;  because  by  these  means  the  connexion  be* 
tween  lord  and  tenant  might  be  destroyed,  fraudulent  alienations  might  be 
made,  and  the  services  be  transferred  to  be  performed  by  a  stranger ;  pro- 
vided the  tenant  incurred  a  large  debt,  sufficient  to  cover  the  land.  And 
therefore,  even  by  this  statute,  only  one  half  was,  and  now  is,  subject  to 
execution  ;^  that  out  of  the  remainder  sufficient  might  be  left  for  th^  lord 
to  distrain  upon  for  his  services.  And  upon  the  same  feodal  principle, 
copyhold  lands  are  at  this  day  not  liable  to  be  taken  in  execution  upon  a 
judgment  (i).  But,  in  case  of  a  debt  to  the  king,  it  appears  by  magna 
carta,  c.  8.  that  it  was  allowed  by  the  common  law  for  him  to  take  posses- 
sion of  the  lands  till  the  debt  was  paid.  For  he,  being  the  grand  superior 
and  ultimate  proprietor  of  all  landed  estates,  might  seise  Uie  lands  into 
his  own  hands,  if  any  thing  was  owing  from  the  vassal ;  and  could  not  be 
said  to  be  defrauded  of  his  services,  when  the  ouster  of  the  vassal  proceed- 
ed from  his  own  command.  This  execution,  or  seising  of  lands  by  elegit, 
is  of  so  high  a  nature,  that  afler  it  the  body  of  the  defendant  cannot  be 
taken :  but  if  eifecution  can  only  be  had  of  the  goods,  because  there  are 
no  lands,  and  such  goods  are  not  sufficient  to  pay  the  debt,  a  capias  ad 
satisfaciendum  may  then  be  had  after  ihe'elegit;  for  such  elegit  is  in  this 
case  no  more  in  effect  than  &  fieri  facias  {j).  So  that  body  and  goods 
may  be  taken  in  execution,  or  land  and  goods;  but  not  body 
*and  land  too,  upon  any  judgment  between  subject  and  subject  [*420] 
in  the  course  of  the  common  law.     But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  case  of  recog- 
nizances or  debts  acknowledged  on  statutes  merchant,  or  statutes  staple 
(pursuant  to  the  statutes  13  Edw.  I.  de  mercatoribus,  and  27  Edw.  III.  c. 
9.) ;  upon  forfeiture  of  these,  the  body,  lands,  and  goods  may  all  be  taken 
at  once  in  execution,  to  compel  the  payment  of  the  debt.  The  process 
hereon  is  usually  called  an  extent  (16),  or  extendi  fo/das,  because  the  sheriff 

(Jk)  Book  II.  ch.  10.  ( 1}  Hob.  58. 

(s)  1  RoU.  Abr.  688. 

(15)  And  the  sheriff  is  not  bound  to  deliver  of  the  plaintiff^s  title ;  and,  in  action  for  use 
a  moiety  of  each  particular  tenement  and  farm,  and  occupation  against  the  tenant,  the  pmdac- 
Ijutonly  certain  tenements,  &c.  making  in  va-  tion  of  a  copy  of  the  eUgU  and  of  the  inquisi- 
loe  a  moiety  of  the  whole.  Doe  d.  Taylor  r.  tion  thereunder  is  unnecessary.  Ram$bottom 
Earl  of  Abin^dony  2  Doug.  473.  He  should  v.  Buckhurtt,  2  M.  &  S.  565. 
return  that  he  had  delivered  an  equal  moiety  The  defendant,  in  the  writ  of  elegitf  may,  on 
of  the  premises,  and  should  set  it  out  by  metes  motion,  obtain  a  reference  to  \he  master  to 
and  bounds,  or  the  return  is  void,  fienny  d.  take  an  account  of  rents,  &c.  received  by  the 
Mastera  v.  Dvrrentt  1  B.  &  A.  40.  And  the  plaintiff,  and  if  it  appear  that  the  debt  and  costs 
obligation  lies  at  Nisi  Prius  on  the  trial  of  the  nave  been  satisfied,  possession  will  be  re- 
ejectment.  And  where  the  sheriff  delivered  stored.  Price  r.  Vamey,  5  D.  &  R.  612.  3 
one  moiety,  and  upon  a  second  e2^'/,  the  other  B.  &  G.  733.    &  C. 

was  held  to  be  wholly  void.    Morrit  v.  Jones,  (16)  The  writ  in  aid  was  formerly  grossly 

3  D.  &  R.  603.    2  B.  &  G.  232.    8.  C.  abused ;  the  king's  name  often  became  an 

It  has  been  considered  in  practice  that  al-  en^ne  of  great  fraud  of  oppression,  to  remedy 

though  tbo  sheriff  might  deliver  the  moiety  to  which,  stat.  57  Geo.  lU.  c.  117,  was  passed, 

the  plaintiff  in  degitf  yet  that  ezecutoir  eject-  The  abuse  to  which  1  have  adverted  was  this ; 

meat  was  necessary  to  complete  his  title ;  but,  not  only  any  person  indebted  or  likely  to  be 

eembU,  that  entry  is  good  under  the  writ.    Ro-  indebted  to  the  crown  on  specialty  or  reooid, 

gers  V.  PiteKer^  6  Taunt.  202.  but  any  one  so  indebted  in  part«  or  by  simple 

An  examined  copy  of  the  judgment  roll,  contract,  onl^,  roi^ht  obtain  the  extent  in  aid 

containing  the  awarn  of  the  e/e^i,  is  evidence  to  be  issued  in  his  favour.    The  instant  thai 

Vol.  II.  44 
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is  to  cause  the  lands,  ^c.  to  the  appraised  to  their  full  extended  valuei  be- 
fore he  delivers  them  to  the  plaintiff,  that  it  may  be  certainly  known  how 
soon  the  debt  will  be  satisfied  (k).  And  by  statute  33  Hen.  VIII.  c.  39. 
all  obligations  made  to  the  king  shall  have  the  same  force,  and  of  conse- 
quence the  same  remedy  to  recover  them,  as  a  statute  staple  ;  though  in- 
deed, before  this  statute,  the  king  was  entitled  to  sue  out  execution  against 
the  body,  lands,  and  goods  of  his  accountant  or  debtor  (/).  And  his  debt 
shall,  in  suing  out  execution,  be  preferred  to  that  of  any  other  creditor, 
who  hath  not  obtained  judgment  before  the  king  commenced  his  suit  (m). 
The  king's  judgment  also  affects  all  lands,  which  the  king's  debtor  hath 
at  or  after  the  time  of  contracting  his  debt,  or  which  any  of  his  officers 
mentioned  in  the  statute  13  £liz.  c.  4.  hath  at  or  after  the  time  of  his  en- 
tering on  the  office :  so  that,  if  such  officer  of  the  crown  aliens  for  a  valua- 
ble consideration,  the  land  shall  be  liable  to  the  king's  debt  even  in  the 
hands  of  a  bona  fide  purchaser ;  though  the  debt  due  to  the  king  was  con- 
tracted by  the  vendor  many  years  after  the  alienation  (n).  Whereas  judg- 
ment between  subject  and  subject  related,  even  at  common  law,  no  farther 
back  than  the  first  day  of  the  term  in  which  they  were  recovered,  in  re- 
spect of  the  lands  of  the  debtor ;  and  did  not  bind  his  goods  and  chattels, 
but  from  the  date  of  the  writ  of  execution :  and  now,  by  the  statute  of 
frauds,  29  Car.  II.  c.  3.  the  judgment  shall  not  bind  the  land  in 
[*421]  the  hands  of  a  bona  ^fide  purchaser,  but  only  from  the  day  of  ac- 
tually signing  the  same :  which  is  directed  by  the  statute  to  be 
punctually  entered  on  the  record ;  nor  shall  the  writ  of  execution  bind  the 
goods  in  the  hands  of  a  stranger,  or  the  purchaser  (0),  but  only  from  the 
actual  delivery  of  the  writ  to  the  sheriff  or  other  officer,  who  is  therefore 
ordered  to  endorse  on  the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for 
the  execution  of  judgments :  and  when  the  plaintiff's  demand  is  satisfied, 
either  by  the  voluntary  payment  of  the  defendant,  or  by  this  compulsory 
process,  or  otherwise,  satisfaction  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  harassed  a  second  time  on 
the  same  account.  But  all  these  writs  of  execution  must  be  sued  out 
within  a  year  and  a  day  after  the  judgment  is  entered  (17) ;  otherwise 
the  court  concludes  prima  facie  that  the  judgment  is  satisfied  and  extinct: 
yet  however  it  will  grant  a  writ  of  scire  facias  in  pursuance  of  statute 
Westm.  2.  13  Edw.  I.  c.  45.  for  the  defendant  to  shew  cause  why  the 
judgment  should  not  be  revived,  and  execution  had  against  him ;  to  which 
the  defendant  may  plead  such  matter  as  he  has  to  allege,  in  order  to  shew 
why  process  of  execution  should  not  be  issued :  or  the  plaintiff  may  still 

(ft)  F.  N.  B.  131.  in)  10  Rep.  5S,  50. 

(/)  3  Rep.  19.  (0)  Skin.  957. 

(m)  Stat.  S3  Hen.  VII.  c.  30,  k  74. 

_^ I  II  .J ■ -^^ ■ ■ ^^ 

the  writ  isaaed,  all  the  property  of  the  debtor  vied  thereon.    Bat  now  the  writ  cannot  be  is* 

became  liable  to  the  extent  at  the  suit  of  the  saed  unless  the  som  aetoally  doe  to  his  majesty 

crown;  and  thus  his  creditors  were  depriv-  be  stated  and  specified  in  the  fiat  indorsed 

cd  of  participation  in  such  property,  the  whole  thereon ;  and,  when  levied,  the  sheriff  is  to 

perhaps  being  absorbed  by  the  alleged  crown  pay  the  amount  over  to  his  majesty's  nse. 

debtor.     But  the  statute    mentioned   above  An]r  overplus  is  to  be  paid  into  court  subject 

limits  the  issuing  of  this  writ  to  cases  where  to  its  disposition  on  summanr  applicauon. 

a  debt  shall  be  actually  due  to,  and  previously  The  expectation  of  preference  formerly  oapa- 

demanded  on  the  part  of  the  crovm.    Before  ble  of  being  realised  is  by  the  statute,  there 

the  statute,  it  was  sufiScient  that  the  party  fore,  in  a  great  degree  defeated, 
suggested  the  existence  of  the  debt  to  entitle       (17)  In  New-York  within  two  years.    2  R. 

him  to  sue  out  the  writ,  and  to  the  money  le-  S.  963.  ^  1. 
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bnng  an  action  of  debt,  founded  on  this  dormant  judgment,  which  was 
the  only  method  of  revival  allowed  by  the  common  law  (/)). 

In  this  manner  are  the  several  remedies  given  by  the  English  law  for 
aU  scMTts  of  injuries,  either  real  or  personal,  administered  by  the  several 
courts  of  justice,  and  their  respective  officers.  In  the  course  therefore  of 
the  present  book,  we  have,  first,  seen  and  considered  the  nature  of  reme- 
dies, by  the  mere  act  of  the  parties,  or  mere  operation  of  law,  without  any 
suit  in  courts.  We  have  next  taken  a  review  of  remedies  by  suit  or  ac- 
tion in  courts  :  and  therein  have  contemplated,  first,  the  nature  and  species 
of  courts,  instituted  for  the  redress  of  injuries  in  general ;  and  then  have 
shewn  in  what  particular  courts  application  must  be  made  for  the  re- 
dress of  particular  injuries,  or  the  doctrine  of  jurisdictions  and 
'cognizance.  We  afterwards  proceeded  to  consider  the  nature  [*422] 
and  distribution  of  vnrongs  and  injuries  afiecting  every  species  of 
personal  and  real  rights,  with  the  respective  remedies  by  suit,  which  the 
law  of  the  land  has  afforded  for  every  possible  injury.  And,  lastly,  we 
have  deduced  and  pointed  out  the  method  and  progress  of  obtaining  such 
remedies  in  the  courts  of  justice  :  proceeding  from  the  first  general  com- 
plaint or  original  writ,  through  all  the  stages  oi  process ^  to  compel  the  de- 
fendant's appearance  ;  and  of  pleadings  or  formal  allegation  on  the  one 
side,  and  excuse  or  denial  on  the  other ;  with  the  examination  of  the  vali- 
dity of  such  complaint  or  excuse,  upon  demurrer;  or  the  truth  of  the  facts 
alleged  and  denied,  upon  issue  joined,  and  its  several  trials ;  to  the  judg' 
ment  or  sentence  of  the  law,  with  respect  to  the  nature  and  amount  of  the 
redress  to  be  specifically  given  :  till,  afler  considering  the  suspension  of 
that  judgment  by  writs  in  the  nature  of  appeals,  we  have  arrived  at  its 
final  execution ;  which  puts  the  party  in  specific  possession  of  his  right  by 
the  intervention  of  ministerial  officers,  or  else  gives  him  an  ample  satisfac- 
tion, either  by  equivalent  damages,  or  by  the  onfinement  of  his  body  who 
is  guilty  of  the  injury  complained  of. 

This  care  and  circumspection  in  the  law,--^in  providing  that  no  man's 
right  shall  be  affected  by  any  legal  proceeding  without  giving  him  previ- 
ous notice,  and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take 
occasion  to  escape  from  justice  ;  in  requiring  that  every  complaint  be  ac- 
ciffately  and  precisely  ascertained  in  writing,  and  be  as  pointedly  and  ex- 
actly answered  ;  in  clearly  stating  the  question  either  of  law  or  of  fact ; 
in  deliberately  resolving  the  former  after  full  argumentative  discussion, 
and  indisputably  fixing  the  latter  by  a  diligent  and  impartial  trial ;  in  cor- 
recting such  errors  as  may  have  arisen  in  either  of  those  modes  of  deci- 
sion, from  accident,  mistake,  or  surprise  ;  and  in  finally  enforcing  the 
judgment,  when  nothing  can  be  alleged  to  impeach  it ; — this  anxiety  to 
maintain  and  restore  to  every  individual  the  enjoyment  of  his  civil  rights, 
without  intrenching  upon  those  of  any  other  individual  in  the  na- 
tion, this  parental  solicitude  'which  pervades  our  whole  legal  con-  [*423] 
stitution,  is  the  genuine  offspring  of  that  spirit  of  equal  liberty 
which  is  the  singular  felicity  of  Englishmen.  At  the  same  time  it  must 
be  owned  to  have  given  a  handle,  in  some  degree,  to  those  complaints  of 
delay  in  the  practice  of  the  law,  which  are  not  wholly  without  foundation, 
but  are  greatly  exaggerated  beyond  the  truth.  There  may  be,  it  is  true, 
in  this,  as  in  all  other  departments  of  knowledge,  a  few  unworthy  profes- 
sors :  who  study  the  science  of  chicane  and  sophistry  rather  than  of  truth 

(p)  Co.  UU.890. 
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and  justice ;  and  who,  to  gratify  the  8|4eeii,  the  dishonesty,  and  wilfulness 
of  their  clients,  may  endeavour  to  screen  the  guilty,  by  an  unwarrantable 
use  of  those  means  which  were  intended  to  protect  the  innocent.  But 
the  frequent  disappointments  and  the  constant  discountenance,  that  they 
meet  with  in  the  courts  of  justice,  have  confined  these  men  (to  the  honour 
of  this  age  be  it  spoken)  both  in  number  and  reputation  to  indeed  a  very 
despicable  compass. 

Yet  some  delays  there  certainly  are,  and  must  unavoidably  be,- in  tho 
conduct  of  a  suit,  however  desirous  the  parties  and  their  agents  may  be 
to  come  to  a  speedy  determination.  These  arise  from  the  same  original 
causes  as  were  mentioned  in  examining  a  former  complaint  (q) ;  from  li* 
berty,  property,  civility,  commerce,  and  an  extent  of  populous  territory  : 
which  whenever  we  are  willing  to  exchange  for  tyranny,  poverty,  barba- 
rism, idleness,  and  a  barren  desert,  we  may  then  enjoy  the  same  dispatch 
of  causes  that  is  so  highly  extolled  in  some  foreign  countries.  But  com* 
mon  sense  and  a  little  experience  will  convince  us,  that  more  time  and  cir- 
cumspection are  requisite  in  causes,  where  the  suitors  have  valuable  and 
permanent  rights  to  lose,  than  where  their  property  is  trival  and  precari- 
ous, and  what  the  law  gives  them  to-day,  may  be  seized  by  their  prince  to- 
morrow. In  Turkey,  says  Montesquieu  (r),  where  little  regard  is  shewn 
to  the  lives  or  fortunes  of  the  subject,  all  causes  are  quickly  decided :  the 
basha,  on  a  summary  hearing,  orders  which  party  he  pleases  to  be  basti- 
nadoed, and  then  sends  them  about  their  business.  But  in 
[*424]  *free  states  the  trouble,  expense,  and  delays  of  judicial  proceed- 
ings are  the  price  that  every  subject  pays  for  his  liberty  :  and  in  all 
governments,  he  adds,  the  formalities  of  law  increase,  in  proportion  to  the 
value  which  is  set  on  the  honour,  the  fortune,  the  liberty,  and  life  of  the 
subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 
should  be  more  subject  to  delays  than  those  of  other  nations  ;  as  they  set 
a  greater  value  on  life,  on  liberty,  and  on  property.  But  it  is  our  peculiar 
felicity  to  enjoy  the  advantage,  and  yet  to  be  exempted  from  a  proportiona- 
ble share  of  the  burthen.  For  the  course  of  the  civil  law,  to  which  most 
other  nations  conform  their  practice,  is  much  more  tedious  than  ours  ;  for 
proof  of  which  I  need  only  appeal  to  the  suitors  of  those  courts  in  Eng- 
land, where  the  practice  of  the  Roman  law  is  allowed  in  its  full  extent 
And  particularly  in  France,  not  only  our  Fortescue  {s)  accuses  (on  his 
own  knowledge)  their  courts  of  most  unexampled  delays  in  administering 
justice  ;  but  even  a  writer  of  their  own  (t)  has  not'  scrupled  to  testify, 
that  there  were  in  his  time  more  causes  there  depending  than  in  all  Europe 
besides,  and  some  of  them  an  hundred  years  old.  But  (not  to  enlarge  on 
the  prodigious  improvements  which  have  been  made  in  the  celerity  of  jus- 
tice by  the  disuse  of  real  actions,  by  the  statutes  of  amendment  and  jeo- 
fails (u),  and  by  other  more  modern  regulations,  which  it  now  might  be 
indelicate  to  remember,  but  which  posterity  will  never  forget)  the  time  and 
attendance  afforded  by  the  judges  in  our  English  courts  are  also  greater 
than  those  of  many  other  countries.  In  the  Roman  calendar  there  were 
in  the  whole  year  but  twenty-eight  judicial  or  triverbial  (to)  days  allowed 
to  the  praetor  for  deciding  causes  (x) :  whereas,  with  us,  one-fourth  of  the 

(q)  S«e  ufe  397.  (le)  Otherwise  called  U$9 fasti  in  mnbug  licthat 

(r)  Sp.  L.  b.  Of  cb.  S.  praetori  fori  tria  verte,  dc,  iieo,  addieo.     (Cah 

d)  da  Laud.  LL,  c,  53.  Le*.  985.) 

(1)  Dodin.  de  RtmM,  L  6,  c.  0.  (x)  Spelman  of  the  tenni ,  ^  4,  c.  2. 

(u)  See  page  407. 
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year  is  term  time,  in  which  three  courte  constantly  sit  for  the  dispatch  of 
matters  of  law ;  besides  the  very  close  attendance  of  the  court  of 
chancery  for  determining  •suits  in  equity,  and  the  numerous  [•425] 
courts  of  assise  and  nisi  prius  that  sit  in  vacation  for  the  trial  of 
matters  of  fact.  Indeed  there  is  no  other  country  in  the  known  world, 
that  hath  an  institution  so  commodious  and  so  adapted  to  the  dispatch  of 
causes,  as  our  trial  by  jury  in  those  courts  for  the  decision  of  facts ;  in  no 
other  nation  under  heaven  does  justice  make  her  progress  twice  in  each 
year  into  almost  every  part  of  the  kingdom,  to  decide  upon  the  spot  by 
the  voice  of  the  people  themselves  the  disputes  of  the  remotest  provinces. 
And  here  this  part  of  our  commentaries,  which  regularly  treats  only  of 
redress  at  the  common  law,  would  naturally  draw  to  a  conclusion.  But, 
as  the  proceedings  in  the  courts  of  equity  are  very  different  from  those  at 
common  law,  and  as  those  courts  are  of  a  very  general  and  extensive  ju- 
risdiction, it  is  in  some  measure  a  branch  of  the  task  I  have  uudertaken,  to 
give  the  student  some  general  idea  of  the  forms  of  practice  adopted  by 
those  courts.     These  will  therefore  be  the  subject  of  the  ensuing  chapter. 


CHAPTER  XXVIII. 


OP  PROCEEDINGS  IN  THE  COURTS  OF 

EQUITY  (1), 

Before  we  enter  on  the  proposed  subject  of  the  ensuing  chapter,  viz. 
the  nature  and  method  of  proceedings  in  the  courts  of  equity,  it  will  be 
proper  to  recollect  the  observations  which  were  made  in  the  beginning  of 

(1)  That  the  courts  of  equity  and  coarts  of  the  publication  of  a  libel  cannot  be  restrained, 

•awarenotopposed  to  each  other,  and  often  con-  2  Swan.  413,  (see  ante,  2  vol.  407.  in  notes.^ 

car  in  the  exercise  of  their  powers,  to  promote  Nor  will  the  court  compel  a  discovery  in  aid 

the  ends  of  substantial  justice,  is  not  now  dis-  of  criminal  proceedings.  2  Yes.  398.    The 

Euted.  It  is  said,  that  matters  of  fact  should  court  of  chancery  has  a  concurrent  jurisdic- 
s  left  to  courts  of  law  for  the  decision  of  a  tion  with  the  admiralty,  Gilb.  £<).  Rep.  228 ; 
jury,  i  Ridgway*s  Pari.  Car.  9;  and  issues  are  and  mar  repeal  letters  of  reprisal,  after  a 
oftentimes  directed  for  that  purpose  ;  vet  peace,  though  there  is  a  clause  in  the  p«tent 
''there  is  no  doubt,"  says  Lord  Eldon,  **  that  that  no  treaty  of  peace  shall  prejudice  it.  1 
according  to  the  constitution  of  this  court,  it  Vem.  54.  So  equity  may  relieve  after  ver- 
uay  take  apon  itself  the  decision  of  every  faqt  diet  in  K.  B.  or  C.  P.,  and  even  grant  a  per- 
pot  in  issue  upon  the  record."  And  again,  petual  injunction  after  five  trials  at  law  on  the 
**  This  court  has  a  risht  (to  be  exercised  very  same  point  and  verdicts  the  same  way  :  but 
tenderly  and  sparingly)  of  deciding  without  equity  is  very  tender  in  the  exercise  of  this 
issues."  9  Yes.  168.  The  general  rule  is,  power.  2  P.  W.  425.  10  Mod.  1.  And  a 
that  a  court  of  e<iuity  will  never  exercise  juris-  court  of  equity  will  not  review  the  orders  of 
diction  over  criminal  proceedinn.  Yet  in  a  the  exchequer  as  a  court  of  revenue ;  nor  in- 
case where  the  plaintiffs  indicted  defendant's  terfere  where  that  court,  as  a  court  of  reve- 
agent  at  the  sessions,  where  the  plaintiA  them-  nue,  is  competent  to  decide  the  subject-matter. 
selves  were  judges,  for  a  breach  of  the  peace,  3  Ridgw.  P.  C.  80. 

lord  Hardwicke  made  an  order  to  restrain  the  Matters  arising  out  of  England, — A  question 

prosecution  till  after  hearing  of  the  cause  and  concerning  the  right  and  title  to  the  Isle  of 

further  order ;  and  where  a  bill  is  brought  to  Man  mav  be  determined  in  a  court  of  chance- 

Siet  possession,  ifthe  plaintiff  afterwards  pre-  ry.    Ives.  202.    Where  the  defendant  ia  in 

r  an  indictment  for  forcible  entry,  this  court  England,  though  the  cause  of  suit  arose  in  the 

win  stop  the  proceedings  upon  such  indictment,  plantations,  if  the  bill  be  brought  here,  the 

2  Atk.  302.    The  court  of  chancery  has  no  ju-  coort  agms  in  personam  may,  by  compulsion  of 

risdiction  to  prevent  a  crime,  except  in  the  pro-  the  person,  force  him  to  do  justice,  lor  the  ja- 

tection  of  infants.    Therefore  it  is  said,  that  risdiction  of  the  chancellor  is  not  ousted,  3 
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this^book  (a)  on  the  principal  tribiuials  of  that  kind,  acknowledged  l^  the 
constitution  of  England ;  and  to  premise  a  few  remaiks  upon  those  parti- 
es) pag«  46.  90.  78. 

Atk.  589.    See  1  Jae.  &  W.  27 ;  and  this  al-  cauae  of  general    inconTenience ;  but  onlj 

thoagh  in  ceneral  all  questions  respecting  real  wliere  the  obserration  of  a  rule  is  attended 

estates  belong  to  the  country  where  they  are  wiUi  some  unusual  and  particular  inconreni* 

situate.    Elliott  v.  Lord  Minto.    6  Mod.  16.  ence.    10  Mod.  I. 

1st.  It  is  assistant  to  the  common  law,  by  1.  Bonit,  4^ — ^Equity  wiU  relieve  against 

removing  legal  impediments  to.  a  fair  deci*  the  loss  of  deeds,  3  V.  dc  B.  64.  or  bonds,  5 

sion  of  a  question  depending  in  those  courts  ;  Ves.  233.  6  Ves.  812.  but  not  if  the  bond  be 

as,  preventing  the  setting  up  of  outstanding  voluntary,  1  Ch.  Ca.  77.    It  will  also  set  op  a 

terms,  dtc    5  Mad.  428.    2  J.  dc  W.  391.  bond  so  lost  or  destroyed,  against  sureties, 

2dlv.  It  acts  concurrently  with  the  common  though  the  principal  be  out  of  the  jurisdiction, 

law,  by  compelling  a  discovery  which  may  3  Atk.  93.    1  Ch.  Ca.  77.    9  Tea.  464.    Bonds 

enable  those  courts  to  decide  according  to  the  made  I'ouiX,  instead  of  several,  may  be  modified 

real  facts  and  justice  of  the  case ;  as,  where  according  to  intent  in  some  cases.    2  Atk.  33. 

the  discovery  is  to  ascertain  whether  the  de-  9  Ves.  1 18.    17  Ves.  514.    1  Meriv.  564. 

fendant  did  not  promise  to  marry,   Forrest,  Bowtdaries,  <fe. — Equity  'will  ascertain  the 

Rep.  42 ;  or  to  disprove  the  defendant's  plea,  boundaries,  or  nx  the  value,  where  kunds  have 

that  he  had  made  no  promise  within  six  years,  been  intermixed  by  unity  of  possession.    2 

and  to  compel  him  to  state  whether  he  has  not  Meriv.  507.    1  Swanst.  9.    So  to  distil^guish 

promised  within  that  time,  5  Mad.  331 ;  but  he  copyhold  from  freehold  lands  within  the  manor, 

has  a  right  to  protect  himself  in  e<)uity  by  the  4  Ves.  180.    Nels.  14. 

statute  of  limitations,  from  a  discovery  as  PendUieSt  ForfeUuret^  cfc,  incurred  by  acci- 

to  the  original  constitution  of  the  debt,  or  dent,  are  relieved  against,  2  Vem,  594.  1  S*xa. 

whether  it  has  since  been  paid.    5  Mad.  331.  453.    1  Bro.  C.  C.  418.    2  Sch.  dc  Lef.  685. 

So  he  msy  be  required  to  disclose  whether  he  where  the  thing  may  be  -done  afterwards,  or  a 

is  an  alien  or  not,  2  Ves.  sen.  287.  494 ;  but  compensation  made  for  it.    1  Ch.  Ca.  24.    2 

where  a  discovery  would  subject  a  party  to  Ventr.  352.    9  Mod.  22.    18  Ves.  63.    But 

r malty  or  forfeiture,  it  is  not  to  be  obtained,  no  relief  is  given  in  the  case  of  a  voluntary 

Ves.  56.    2  Ch.  Rep.  68.    2  Atk.  392.    2  composition,  payable  at  a  fixed  period.    Amh. 

Ves.  265.    1  £q.  Ab.  131.  p.  10;  except  in  332.    See  1  Vem.  210.    2  Atk.  527.    3  Atk. 

cases  under  the  stockjobbing  act,  7  Geo.  II.  c  585.    16  Ves.  372.    Equity  will  not  relieve 

8.  s.  1,  2  Marsh.  Rep.  125,  and  some  other  against  the  payment  of  stipulated,  or  as  they 

particular  provisions.    Nor  will  the  court  com-  sre  sometimes  called,  liquidated,  damages,  2 

pel  a  discovery  in  aid  of  criminal  proceedings.  Atk.  J 94.    Finch.  117.    2Cha.  Ca.  IM.    6 

2Ves.  39&    Vide  Mitf.  PI.  150.    It  exercises  Bro.  P.  C.  470.    1  Cox.  27.    2  Bos.  de  P.  346. 

concurrent  jurisdiction,  in  perpetuating  testi-  3  Atk.  395 ;  and  forfeitures  under  acts  of  par- 

mony  in  danger  of  being  lost  before  it  can  be  liament,  or  conditions  in  law,  which  do  not 

used;  by  preserving  property  during  litigation ;  admit  of  compensation,  or  a  forfeiture  which 

by  counteracting  fraudulent  juc^ments ;   by  msy  be  considered  as  a  limitation  of  an  es- 

•etting  bounds  to  oppressive  litigation ;  and  tate,  which  determines,  it  when  it  hiqtpens, 

in  cases  of  fraud,  accident,  mistake,  account,  cannot  be  relieved  against    1  Ball  &  Bat.  373, 

partition,  and  dower.  478.    1  Strs.  447.  452.    Prec.  Ch.  574. 

3dly.  It  claims  exeluaive  juritdietion  in  mat-  MtMtake. — A  defective  conveyance  to  ekari- 
ters  of  trust  and  confidence,  and  whenever,  tabU  usea  is  always  aided,  1  Eden.  14.  2  Vem. 
upon  the  principles  of  universal  justice,  the  755.    Prec.  Ch.  16.    2  Vem.  453.    Hob.  136; 
inter(erence  of  a  court  of  judicature  is  neces-  but  neither  a  mistake  in  a  fine  (if  after  death 
sarjr  to  prevent  a  wrong,  and  the  positive  law  of  conusor),  or  in  the  names  in  a  recovery,  are 
is  silent.    1  Fonb.  £q.  p.  9.  n.  (f ).  supplied,  especially  uainst  a  purchaser.    2 
The  matters  over  which  the  court  of  chan-  Vem.  3  AmbL  102.    Nor  an  erroneous  reeo- 
eery  maintains  an'equitable  jurisdiction  have  very  in  the  manorial  court.  1  Vem.  367.    Mis- 
been  arranged  in  the  following  alphabetical  or-  takes  in  a  deed  or  contract,  founded  on  good 
der ;  and  as  this  analysis  has  the  recommen-  eoiwiderahon,  may  be  rectified.     1  Ves.  317. 
dation  of  practical  utility,  we  shall  proceed  to  2  Atk.  203.    And  if  a  bargain  and  sale  he 
embody  the  principal  rales  and  decisions  un-  made  and  not  enrolled  within  six  months, 
der  each  head  respectively.  equity  will  compel  the  vendor  to  make  a  good 
1st.  AcciOKNT  AND  MiSTAKB.  title,  by  executing  another  bargain  and  sale 
2d.  Account.  which  may  be  enrolled.    6  Ves.  745.    A  con- 
3d.  Fraud.  veyance  defective  in  form  may  be  rectified,  I 
4lh.  Intants.  Eq.  Ab.  320.     1  P.  W.  279.  even  against  as- 
5th.  Specific  Pbbfobhance  ofAobbb-  signees,  2  Vem.  564.    1  Atk.  162.  4Bro.C.  C. 
MBNT8.  472.  or  against  representstives.     1  Anst.  14. 
6th.  Tbusts.  So  defects  in  surrenders  of  copyhold.  2  Vem. 
Ist  AcciDBNT  AND  MisTAKB.— -By  scci-  564.  Salk.  449.    2  Vem.  151.    But  not  the 
dent  is  meant,  where  a  case  is  distinguished  omission  of  formalities  required  by  act  of  par* 
firom  others  of  the  like  nature  by  unusual  cin  liament  in  conveyances.    5  Ves.  240.  3  bro. 
cumsunces,  for  the  court  of  chsncery  cannot  C.  C.  571.    13  Ves.  588.    15  Ves.  60.    6  Ves. 
control  the  maxims  of  the  common  law,  be  745.    11  Ves.  626.    Defects  in  the  mode  of 
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cular  causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction, 
distinct  from  and  exclusive  of  t^e  other. 

coDTeyance  may  be  remedied.    4  Bro.  C.  C.  chancenr  interferes  to  prevent  the  commission 

382.    So  the  execution  of  powei»    2  P.  W.  of  fraud  and  mischief;    The  exercise  of  this 

623.  authority  may  be  obtained,  Ist  To  stay  pro- 

2d.  AccoirxT. — MtOual  dealings  and   de-  ceedings  in  other  courts.    2d.  To  restrain  in- 

mands  between  partiesi  which  are  too  complex  fringements  of  patent.    3d.  To  stay  waste. 

to  be  aceuratel^r  taken  bv  trial  at  law,  may  be  4th.  Topreserreoopy'right.    5th.  To  restrain 

adjusted  in  equity,  1  Sen.  &  Lefroy,  300.    13  negotiation  of  bills,  &e.  or  the  transfer  of 

¥08.278,9.    1  Mad.  Ch.  66.^  note  (i);  but  if  stock.     Oth.  To  prevent  nuisances,  and  in 

the  subject  be  matter  of  set-off  at  law,  and  most  cases  where  the  rights  of  othen  are  in- 

eapable  of  ]m)of,  a  tnll  will  not  lie,  6  Ves.  raded,  and  the  remedy  by  action  at  law  is  too 

136;  und  the  difficulty  in  adjusting  the  so-  remote  to  prevent  increasing  damage.    Seel 

eount  constitutes  no  legal  obieetion  to  an  ao*  Mad.  Ch.  l67  to  165.    An  injunction  to  stay 

tion.    5  Taunt  481.    1  Manb.  115.    2  Camp,  proceedings  at  law  does  not  extend  U>  a  die- 

S38.  tress  for  rent.    1  Jac.  &  W.  392.    Nor  has 

3.  Fbaud. — Equity  has  so  great  an  abhor-  equity  any  jurisdiction  to  stop  goods  in  tran- 
renoe  of  fnod,  that  it  will  set  aside  its  own  situ  in  any  oase,  nor  will  the  court  restrain  the 
decrees  if  founded  thereupon ;  and  a  bill  lies  sailing  of  a  vessel  for  such  purpose  by  injunc- 
to  vacate  lettere  patentiobtaineid  by  freud.  13  tion.  2  Jac.  &  W.  349. 
Yin.  Ab.  543  pi.  9.  1  Vem.  277.  All  deceit-  6thly.  BilU  tf  Peace,  which  form  an  essen-* 
fttl  pnctices  and  artful  devices,  contrary  to  the  tial  check  on  litigation.  1  Bib.  P.  C.  266.  2 
plain  rules  of  common  honesty,  are  frauds  at  Bro.  P.  G.  217.  Bnnb.  158.  1  P.  W.  671. 
common  law,  and  punishable  there;  hot  for  PrecCh.  262.  1  8tra.404.  For  this  purpose 
sooie  frauds  or  deceits  there  is.  no  remedy  at  a  perpetual  injunction  will  be  granteu.  See 
law,  in  which  cases  they  are  cognisable  in  10  Mod.  1.  1  Bro.  P.  G.  268.  This  bill  can- 
equity,  as  one  of  the  chief  branches  of  its  ori-  not  hold  in  disputes  between  two  persons  only. 
final  jurisdiction.  2  Gh.  Ga.  103.  Finch.  2  Atk.  483.  391.  4  Bro.  G.  G.  157.  Yin.  tit. 
61.  2  P.  W.  270.  2Yem.  189.  2  Atk.  324.  Ch.  425.  pi.  35.  3  P.  W.  156. 
3  P.  W.  130.  Bridg.  Ind.  tit  Freud,  pi.  1.  7thly.  BiU  of  Interpleader  will  lie  to  pre- 
Where  a  person  is  prevented  by  fraud  from  vent  fraud  or  injustice,  where  two  or  more 
executing  a  deed,  eqoinr  will  regard  it  as  al-  parties  claim  adversely  to  each  other,  from 
ready  done.    I  Jao.  &  W.  99.  him  in  possession  (otherwise  it  will  not  lie,  1 

1.  TVuetees  are  in  no  case  permitted  to  pur-  Mer.  405.) ;  for  in  such  case,  it  is  necessary 
ehase  from  themselves  the  trust  estate,  1  Vern.  the  two  claimants  should  settle  their  rights 
465.  nor  their  solicitor.  3  Mer.  200.  Nor  in  before  the  ^rson  holding  possession  be  re- 
bankruptcy  are  the  comroissionere  (6  Yes.  quired  to  give  up  to  either.  2  Yes.  J.  310. 
617.)  or  assignees,  (6  Yes.  627.)  nor  their  so-  Mitf.  PI.  39.  1  Mad.  Ch.  173.  And  on  the 
licitors.     10  Yes.  381.     Nor  committee  or  same  principle, 

keeperof  a  lunatic,  1i  Yes.  156.  noran  execu-  8thly.  BilU  or  Write  of  Certiorari,  to  re- 
tor,  1  YeB.  d&  B.  170.  1  Cox,  134.  nor  gover-  move  a  cause  from  an  inferior, or  incompetent 
non  of  charities,  17  Yes.  500.  jurisdiction. 

2dly.  Attorney  and  Client. — Fraud  in  trens-  9thly.  BUle  to  perpetuate  teetinumy  in  dan- 
actions  between  attorneys  and  client  is  guard-  ger  of  being  lost  before  the  right  can  be  ascer- 
ed  against  most  watchfully.    2  Yes.  J.  201.  tained. 
1  Mad.  Ch.  114,  5.  116.  lOthly.  Bills  to  diacover  emdenee  in  posses- 

3dly.  i/inrw,  Sailort^  ^. — Equity  will  pro-  sion  of  defendant,  whereof  plaintiff  would  be 

tect   improvident   heire   against  agreements  otherwise  wholly  deprived,  or  of  deeds,  dec. 

binding  on  their  future  expectancies,  negotiat-  in  defendant's  custody, 

ed  during  some    temporary  embarrassment,  llthly.  J9i?b  o/*  Qkui  TVsmI  for  the  purpose 

provided  such  agreement  manifest  great  inade-  of  preventing  a  possible  future  injury,   and 

quacy  of  consideration.    1  Yem.  100.  2  Yern.  thereby  quieting  men's  minds  and  estates,  dec. 

27.    1  P.  W.  310.    1  Bro.  C.  C.  1.    2  Yes.  157.  1  Madd.  Ch.  224.    Newl.  on  Contr.  93.  493. 

It  will  also  set  aside  unequal  contracts  obtain-  12thly.  BiUe  for  the  ddivering  vp  rf  Deeds. 

ed  from  sailore  respecting  their  prize-money,  — As  where  an  instrument  is  void  at  common 

Newl.  Cont  443.     1  Wils.  229.    2  Yes.  281.  law,  as  being  against  the  policy  of  the  law, 

516 ;  and  the  fourth  sec.  of  20  G.  III.  e.  24.  de-  it  belongs  to  the  jurisdiction  of  equity  to  order 

Clares  all  bargains,  dee.  concerning  any  share  it  to  be  delivered  up.    11  Yes.  535.    In  Mayor, 

of  a  prize  taken  from  any  of  his  majesty's  dec.  of  Colchester  v.  Lowton,  Lord  Eldon 

enemies,  dec.  void.    Yid.  Newl.  Cont.  444.  says,  **  My  opinion  has  always  been  (differing 

4thly.  Chardian. — ^Fraud  between  guardian  from  otheif )  that  a  court  of  equity  has  juris- 
and  ward  is  also  the  subject  of  strict  cogni-  diction  and  duty  to  order  a  void  deed  to  be 
sance  in  the  court  of  chancery.  For  the  de-  delivered  up,  and  placed  with  those  whose  pro- 
tails  under  this  head,  see  1  book,  ch.  XYII.  perty  may  he  affected  by  it,  if  it  remains  in 
and  notes.  other  hands."    1  Vbb.  &  B.  244. 

5thly.  Inptnctiona. — In  a  modern  work  (he  13th.  Bills  for  apportUmment  or  eonirUmtion 

subject  of  injunctions  is  considered  under  the  between  persons  standing  in  particular  rela- 

head  of  fraud,  (see  1  Mad.  Ch.  125.)  but  it  tions  one  to  another.    5  Yes.  792.    2  Freem. 

seems  to  deserve  a  distinct  consideration.    An  97. 

injunction  is  a  method  by  which  the  rourt  of  l4th.  For  dower  and /Mflition. 
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I  have  already  {b)  attempted  to  trace  (though  very  concisely)  the  his- 
tory, rise,  and  progress,  of  the  extraordinary  court,  or  court  of  equity,  in 

(&)  p8fe  so,  Ac. 


15th.  To  establish  modusu. 

16th.  Bills  to  marsJud  ttcuritiea. 

17th.  Bills  to  secure  property  in  litigstlon 
i&  other  courtM.    And 

1 8th  and  lastly.  Bills  to  compel  lords  of 
manors  to  hold  courts, or  to  admit  copyholders 
and  bills  to  reverse  erroneous  judgments  in 
copyhold  courts.  Vide  1  Madd.  Cb.  242  to 
253. 

4th.  Infants. — ^The  protection  and  cars 
which  the  court  of  chancery  exercises  over  in* 
fants  have  already  been  iucidentally  noticed. 
Vide  1  book,  cbs.  XVL  XVIl.  and  notes. 

Wards  of  Court. — To  make  a  child  a  ward 
of  court,  it  is  sufficient  to  61e  a  bill ;  and  it  is 
a  contempt  to  marry  a  ward  of  court,  though 
the  infantas  father  be  living.  Ambl.  301.  The 
court  of  chancery,  representing  the  king  as 
parens  patrias,  has  jurisdiction  to  control  the 
right  of  the  father  to  the  possession  of  his  in- 
wit ;  but  the  court  of  K.  B.  has  not  any  por- 
tion of  that  delegated  authoritjr.  The  court 
of  chancery  will  restrain  the  father  from  re- 
moving his  child,  or  doin^  any  act  towards 
removing  it  out  of  the  jurisdiction.  So  will 
the  court  refuse  the  possession  of  the  child  to 
its  mother,  if  she  has  withdrawn  herself  from 
her  husband.  10  Ves.  52.  Co.  Lit.  88.  (a>. 
n.  70.  2  Fonb.  Tr.  Eq.  224.  n.  (a).  2  Bro. 
C.  C.  499.     1  P.  W.  705.    4  Bro.  C.  C.  101. 

2  P.  W.  102.  The  court  retains  its  jurisdic- 
tion over  the  property  of  a  ward  of  court  after 
21,  if  it  remains  in  court ;  and  if  the  ward 
marries,  will  order  a  proper  settlement  to  be 
made,  or  reform  an  improper  one,  unless  the 
ward  consents  to  the  settlement  either  in  court 
or  under  a  commission.  2  Sim.  &  Stu.  123. 
n.  (a).  In  case  the  husband  assign  the  pro- 
perty of  the  wife,  who  is  a  ward  of  court,  it 
•hall  not  prevail,  but  the  court  will  direct 
even  the  whole  of  the  property  in  question  to 
be  settled  on  the  wife  and  her  children,  and 
the  assignee  will  not  be  entitled  even  to  the 
orrear  of  interest  accrued  since  the  marriage. 

3  Yes.  506. 

5th.   SpBCIFIO   PSRrOBKANCB  or  AURBB- 

KBNTs. — The  jurisdiction  of  the  courts  of 
equity,  in  matters  of  this  kind,  though  certain- 
ly as  ancient  as  the  reign  of  Edward  IV.,  did 
not  obtain  an  unresisting  and  uniform  acqui- 
escence on  the  part  of  the  public  till  many 
years  afterwards.  See  1  RoU.  Rep.  354.  2 
lb.  443.  Latch.  172. 

Realty, — Thus  equity  enforces  agreements 
for  the  purchase  of  lands,  or  things  which  re- 
late to  realties,  but  not  (generally)  Uiose 
which  relate  to  personal  chattels,  as  tne  sale 
of  stock,  com,  nops,  &c.,  in  such  cases  the 
remedy  is  at  law.  3  Atk.  383.  Newl.  Conk 
87. 

That  which  is  agreed  to  be  done  is  in  equity 
considered  as  already  done,  2  P.  W.  222 ;  and 
therefore  when  a  husband  covenants  on  his 
marriage  to  make  a  settlement  charged  upon 
his  lands,  which  he  is  afterwards  prevented 
from  completing  by  sudden  death,  the  heir 


shall  make  satisfaction  of  the  settlement  out 
of  the  estate.    lb.  233. 

Pwraonaity. — ^In  agreements,  with  penalties 
for  the  breach  of  them,  it  is  necessary  to  dis- 
tinguish the  cases  of  a  penalty  intended  as  a 
security,  for  a  collateral  object,  fkom  those 
where  the  contract  itself  has  aeuMud  tho  do- 
mages  which  the  party  is  to  pay,  upon  his  doing 
or  omitting  to  do  the  particular  act.  In  these 
latter  cases,  equity  will  not  interfere  either  to 
prevent  or  to  enforce  the  act  in  question,  or  to 
restrain  the  recovery  of  damages  after  they 
have  become  due.  But  in  the  former,  where 
it  plainly  appears  that  the  specific  performance 
of  that  act  was  the  primary  object  of  the  agree- 
ment, and  the  penalty  intended  merely  to  ope- 
rate as  a  collateral  security  for  its  bein^  done, 
though  at  law  the  party  might  make  his  elec- 
tion, either  to  do  the  partioular  act  or  to  paj 
the  penalty,  e  court  of  eouity  will  not  permit 
him  to  exercise  such  rignt,  but  will  compel 
him  to  perform  the  object  of  the  agreement, 
Newl.  Cent.  cap.  17.  Thus,  as  the  principle 
whereon  a  specific  performance  of  agreement 
relating  to  personals  is  refused,  is,  that  there 
is  as  complete  a  remedy  to  be  obtained  at  law, 
therefore,  where  a  party  sues  merely  on  e 
memorandum,  of  agreement  (a  mere  memo- 
randum not  being  regarded  as  valid  at  law), 
a  court  of  equitv  will  give  relief,  for  equity 
suffers  not  a  right  to  be  without  a  remedy.  3 
Atk.  3S2.  385.  But  it  is  only  where  the  legal 
remedy  is  inadequate  or  defective,  that  courts 
of  equity  interfere.  8  Yes.  163.  Equity  will 
not  enforce  an  agreement  for  the  transfer  of 
atook,  10  Ves.  161 ;  bur  it  has  been  held  that 
a  bill  will  lie  for  performance  of  agreement 
for  purchase  of  government  stock,  where  il 
pnyB  for  the  delivery  of  the  certijicatet  which 
give  the  le^l  title  to  stock.  ]  Sim.  &  Stu. 
590.  And  it  seems  the  ootirt  will  entertain  a 
suit  for  the  specific  performance  of  a  contract 
for  the  purchase  of  a  debt.  5  Price,  .325.  So 
to  sell  the  goodwill  of  a  trade,  and  the  exclu- 
sive use  of  a  secret  in  dyeing.  1  Sim.  6c  Stu. 
74.  but  not  without  great  caution.  See  1  P. 
Wms.  181. 

6th.  Tbcsts. — ^Trusts  may  be  created  of 
real  or  personal  estate,  and  are  either,  1st, 
JSspresc;  or,  2d,  Implied.  Under  the  head 
of  implied  trusts  may  be  included  all  resulting 
trusts,  and  all  such  trusts  as  are  not  express. 
Express  trusts  are  created  by  deed  or  wilL 
Implied  trusts  arise,  in  general,  by  construc- 
tion of  law,  upon  the  acts  or  situation  of  par* 
ties.    1  Mad.  Cha.  446. 

LimaticM, — ^The  custody  of  the  persons  snd 
estates  of  lunatics  was  a  power  not  originally 
in  the  crown,  but  was  ^iven  to  it  by  statute, 
for  the  benefit  of  the  subject.  1  Ridgw.  P.  C. 
224.  et  vid.  2  Inst.  14.  And  now,  by  the  su- 
tute  de  prerogativ4  regis,  17  Edw.  II.  c.  9  & 
10.  the  king  shall  have  the  real  estates  of  idi 
ots  to  his  own  use,  and  he  shall  provide  foi 
the  safe  keeping  of  the  real  estates  of  lunatics 
so  that  tbey  shall  have  a  competent  mainte- 
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chancery.    The  same  jurisdiction  is  exercised,  and  the  same  system  of 
redress  pursued,  in  the  equity  court  of  the  exchequer ;  with  a  distinction, 
however,  as  to  some  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.     And,  first,  of  those  peculiar  to  the  chancery. 
1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the  crown 
was  bound  to  take  as   guardian  of  its  infant  tenants,  was  to- 
tally extinguished  in  every  feodal  view ;  but  *resulted  to  the  king    [•42Y] 
in  his  court  of  chancenr,  together  with  the  general  protection  (c) 
of  all  other  infants  in  tne  kingdom  (2).     When  therefore  a  fatherless  child 
has  no  other  guardian,  thd   court  of  chancery  has  a  right  to  appoint 

(e)  F.  N.  B.  97. 


nance,  and  the  residae  is  to  be  kept  for  their 
use.  1  Ridg.  P.  C.  519.  535.t  A  liberal  ap- 
plication of  the  property  of  a  lanatio  is  made 
to  secure  e^eiy  comfort  his  situation  will  ad- 
mit, 6  Yes.  8,  without  regard  to  expectants 
on  esUte.  1  Ves.  J.  297.  The  power  of  the 
ehanoelior  extends  to  making  grants  from 
time  to  time  of  the  lunatic's  estate,  and  as  this 
power  is  derived  under  the  sign  manual,  in 
▼irtue  of  the  prerogative  of  the  crown,  the 
chancellor,  who  is  usually  invested  with  it,  is 
responsible  to  the  crown  alone  for  the  right  ex- 
ercise of  it,  per  Ld.  Hardw.  3  Atk.  635.  It 
is  said,  that  since  the  revolution  the  king  has 
always  granted  the  surplus  profits  of  the  es- 
tate  of  an  idiot  to  some  of  his  family.  Ridgw. 
P.  C.  519.  App.  note  (1). 

CAortfiM.— The  general  controlling  power 
of  the  court  over  charities,  does  not  extend  to 
a  charity  regulated  by  governors  under  a  char- 
ter, unless  they  have  also  the  management  of 
the  revenues,  and  abuse  their  trust ;  which  will 
not  be  presumed,  but  must  be  apparent,  and 
made  out  by  evidence.  2  Ves.  J.  42.  The 
intepial  management  of  a  charity  is  the  ex- 
clusive subject  of  visitorial  jurisdiction :  but 
under  a  trust  as  to  the  revenue,  abuse  by  mis- 
application is  controlled  in  chancery.  2  Ves. 
dt  B.  134. 

ExeaUoTM. — Where  an  executor  has  an  ex- 
press legacy,  the  court  of  chancery  looks 
upon  him  as  a  trustee  with  regard  to  the  sur- 
plus, and  will  make  him  account,  though  the 
spiritual  court  has  no  such  power.  1  P.  W.  7. 
And  where  an  executor,  who  was  directed  to 
lay  out  the  testator's  personalty  in  the  funds, 
unnecessarily  sold  out  stock,  kept  large  ba- 
lances in  his  hand,  and  resisted  payment  of 
debts  by  false  pretences  of  outstanding  de- 
mands, he  was  chained  with  five  per  cent,  in- 
terest and  costs,  but  the  court  refused  to  make 
rests  in  the  account.  1  Jao.  &  W.  586.  And 
see  on  this  subject,  ante,  2  book,  ch.  32. 

Marshalling  Asget$. — ^The  testator's  whole 
personal  property,  whether  devised  or  not,  is 
assets  boui  in  law  and  equity,  to  which  credi- 
ton  by  simple  contract,  or  of  any  higher  order, 
may  have  recourse  for  the  satisfaction  of  their 

t  In  NewTYork,  the  chancellor  is  guanlian  be  necessary  for  payment  of  his  debts,  or  for 

of  all  the  estate  of  the  lunatic  and  of  his  person,  his  support    Id.  53,  ^  1 1,  &c. 

but  exercises  this  charge  solely  for  the  bene-  t  See,  however,  now  in  New- York,  2 IL  S. 

fit  of  the  lunatic  and  of  his  family.   (2  R.  S.  52,  454,  ^  42,  dtc.  proceedings  against  him  by  era  • 

6te.)    He  may  direct  to  bo  sold  so  much  of  the  dilors  can  now  only  be  in  equity. 
estate  real  or  personal  of  the  lunatic  as  may 
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demands.  But  the  testator  may,  by  clear  and 
explicit  words,  exempt  his  personalty  from 
payment  of  debts  as  against  the  devisee  of 
Lis  realty,  though  not  as  against  creditors. 
The  rule  in  equity  is,  that  in  case  even  of  a 
specialty  debt,  the  personal  assets  shall  be 
first  applied,  and  if  deficient,  and  there  be  no 
devise  for  psyment  of  debts,  the  heir  shall 
then  be  chaixed  for  assets  descended.  2  Atk. 
426.  434.  For  lands  are  in  equity  a  favoured 
fund,  insomuch  that  the  heir  at  law,  or  devisee 
of  a  mortgagor,  may  demand  to  have  the  estate 
mortgaged  by  such  devisor  himself,  cleared 
out  of  the  personalty.  Vin.  Ab.  tit.  Heir,  U. 
pi.  35.  1  Atk.  487.  And  a  specific  devisee 
of  a  mortgaged  esute  is  entitled  to  have  it 
exonerated  out  of  real  assets  descended.  3 
Atk.  430.  439.  But  at  law  there  is  no  such 
distinction  of  favour  shewn  to  lands ;  a  bond 
creditor  maj,  if  he  please,  proceed  immedi- 
ately against  the  heir,  without  suing  the  per- 
sonal representative  of  his  deceased  debtor.^ 
As  to  the  order  in  which  real  assets  shall  be 
applied  in  equity  for  payment  of  debts  (after 
exhausting  the  personal  effects,  supposing 
them  not  exempted),  the  general  rule  is,  first, 
to  take  landa  devised  simply  for  that  purpose, 
then  lands  descended,  and  lastly  estates  spe- 
cifically devised,  even  though  they  are  gene* 
rally  charged  with  the  payment  of  deUe,  2  Bro. 
263. 

Equitable  assets  are  such  as  at  law  cannot 
be  reached  bv  a  creditor,  as  a  devise  in  trust  to 
pay  debts,  of  an  equity  of  redemption  subject 
to  a  mortage  m/e«,  or  where  tne  descent  is 
broke  by  a  devise  to  sell  for  the  payment  of 
debts.  1  Vera.  411.  1  Ch.  Ca.  128.  n.  2 
Atk.  290.  But  lands  so  devised,  subject  to  a 
mortgage  yor  yeare^  are  Xegal  assets. 

Bankruptcy. — See  the  consolidation  act,  0 
Geo.  IV.  0.  16,  commencing  its  operation 
with  the  present  jear,  and  the  decisions  appli- 
cable to  Its  several  enactments,  ante,  2  book,^ 
ch.  31.  in  notes. 

(2)  See  in  general,  ante,  1  book,  e.  XVI.  dc 
XVII.  in  notes.  Also  note  (1)  ante,  tit.  In- 
fants. 
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one  (3) :  and  from  all  proceedings  relatire  thereto,  an  appeal  lies  to  the 
house  of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian  ad 
litem,  to  manage  the  defence  of  the  infant  if  a  suit  be  commenced  against 
him ;  a  power  which  is  incident  to  the  jurisdiction  of  every  court  of  jus- 
tice {d) :  but  when  the  interest  of  a  minor  comes  before  the  court  judicial- 
ly, in  the  progress  of  a  cause,  or  upon  a  bill  for  that  purpose  filed,  either 
tribunal  indiscriminately  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idiots  and  lunatics  (4) :  the  king  himself  used  formerly  to  commit 
the  custody  of  them  to  proper  committees,  in  every  particular  case  ;  but 
now,  to  avoid  solicitations  and  the  very  shadow  of  undue  partiality,  a 
warrant  is  issued  by  the  king  {e)  under  lus  royal  sign  manual  to  the  chan- 
cellor or  keeper  of  his  seal  to  perform  this  office  for  him :  and,  if  he 
acts  improperly  in  granting  such  custodies,  the  complaint  must  be  made 
to  the  king  hims^f  in  council  (/)  (5).  But  the  previous  proceedings  on 
the  commission,  to  inquire  wheUier  or  no  the  party  be  an  idiot  or  a  luna- 
tic, are  on  the  law  side  of  the  court  of  chancery,  and  can  only  be  redressed 
(if  erroneous)  by  writ  of  error  in  the  regular  course  of  law  (6).** 

3.  The  king,  as  patera  patriae,  has  the  general  superintendence  of  all 
charities ;  which  he  exercises  by  the  keeper  of  his  conscience,  the  chan- 
cellor. And  therefore  whenever  it  is  necessary,  the  attorney-general,  at 
the  relation  of  some  informant  (who  is  usually  called  the  relator),  files  ex 
ojicio  an  information  in  the  court  of  chancery  to  have  the  charity  properly 
established.    By  statute  also  43  Eliz.  c.  4.  authority  is  given  to  the  lord 

chancellor  or  lord  keeper,  and  to  the  chancellor  of  the  duchy  of 
[*428]    Lancaster,  respectively,  to  grant  ^commissions  under  their  several 

seals,  to  inquire  into  any  abuses  of  charitable  donations,  and  rectify 
the  same  by  decree  ;  which  may  be  reviewed  in  the  respective  courts  of 
the  several  chancellors,  upon  exceptions  taken  thereto.  But,  though  this 
is  done  in  the  petty  bag  office  in  the  court  of  chancery,  because  the  com- 
mission is  there  returned,  it  is  not  a  proceeding  al  common  law,  but  treated 
as  an  original  cause  in  the  court  of  equity.  The  evidence  below  is  not  ta- 
ken down  in  writing,  and  the  respondent  in  his'  answer  to  the  exceptions 
may  allege  what  new  matter  he  pleases ;  upon  which  they  go  to  proof, 
and  examine  witnesses  in  writing  upon  all  the  matters  in  issue :  and  the 
court  may  decree  the  respondent  to  pay  all  the  costs,  though  no  such  au- 
thority is  given  by  the  statute.  And  as  it  is  tbus  considered  as  an  origi- 
nal cause  throughout,  an  appeal  lies  of  course  from  the  chancellor's  decree 

(d)  Cro.  Jac.  641.    9  Lev.  168.    T.  Jones,  00.  (/)  8  P.  Wmt.  108.    See  Reg.  Br.  967. 

(e)  See  book  I.  ch.  8. 

(3)  As  to  guardian  uid  ward  in  general,  see  ^st,  1828,  and  to  transmit  copies  thereof  with- 
ante,  1  book,  c.  XVll.  in'  note.  Also  note  in  five  days  to  the  office  of  metropolitan  com- 
(1)  ante,  til.  Infants.  missioners  in  lanac?,  to  be  marked  "  private 

(4)  See  1  book,  p.  302  to  306.  2  book,  p.  return,"  and  also  fprthwith  to  give  notice  of 
291.  n.  b.    Also  note  (1)  ante,  tit.  Lunatics.  the  death  or  removal  of  any  such  person. 

(5)  See  1  book  303.  n.  (24)  andS  Bro.  P.  C.  And  by  s.  36  of  the  same  stat.  the  persons 
320.  by  whose  authority  any  patient  shall  be  deli- 

(6)  By  Stat.  9  Geo.  IV.  c.  41,  s.  41,  all  per*  vered  into  the  care  of  the  Keeper  of  any  licens- 
sons  wheresoever  in  England,  (not  keeping  ed  house  for  the  reception  ot  the  insane,  are, 
licensed  houses  and  not  being  relatives,  or  a  under  like  pain,  recjuired  in  person,  or  by  some 
committee  appointed  by  the  lord  chancellor)  other  person  appointed  in  writing  under  hand 
receiving  into  their  exclusive  care  and  main-  and  seal,  to  visit  such  person  once  at  least 
tenance  any  insane  person  or  persons,  or  re-  every  six  months  during  nis  confinement,  and 
presented  or  alleged  to  be  insane,  are  required,  to  enter  in  the  journal  kept  at  such  houses  for 
under  pain  of  misdemeanor,  to  have  a  certi-  registering  the  visits  of  the  comimsaioaerSf 
ficate   of  insanity,  an  order  for  reception  of  the  date  of  such  visit. 

every  such  person  so  received  after  1st  of  Au- 

(05)  See  Hot.  b.  (05)  at  tbe  end  of  the  VoL  B.  m. 
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to  tlie  house  of  peers  ( g)^  notwithstanding  any  loose  opinions  to  the  con- 
trary (A). 

4.  By  the  several  statutes  relating  to  bankrupts^  a  summary  jurisdiction 
is  given  to  the  chancellor,  in  many  matters  consequential  or  previous  to 
the  commissions  thereby  directed  to  be  issued  ;  from  which  the  statutes 
give  no  appeal  (7). 

On  the  other  hand,  the  jurisdiction  of  the  court  of  chancery  doth  not 
extend  to  some  causes,  wherein  relief  may  be  had  in  the  exchequer.  No 
information  can  be  brought,  in  chancery,  for  such  mistaken  charities,  as 
are  given  to  the  king  by  the  statutes  for  suppressing  superstitious  uses. 
Nor  can  chancery  give  any  relief  against  the  king,  or  direct  any  act  to  be 
done  by  him,  or  make  any  decree  disposing  of  or  affecting  his  property ; 
not  even  in  cases  where  he  is  a  royal  trustee  (t)  (8).  Such  causes  must 
be  determined  in  the  court  of  exchequer,  as  a  court  of.  revenue  ; 
which  alone  has  power  *over  the  king's  treasure,  and  the  officers  [*429] 
employed  in  its  management :  unless  where  it  properly  belongs  to 
the  duchy  court  of  Lancaster,  which  hath  also  a  simUar  jurisdiction  as  a 
court  of  revenue  ;  and,  like  the  other,  consists  of  both  a  court  of  law  and 
a  court  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  chancery  will 
be  equally  applicable  to  the  other  courts  of  equity.  Whatever  difference 
there  may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitu* 
tion  of  their  officers  :  or,  if  they  differ  in  any  thing  more  essential,  one 
of  them  must  certainly  be  wrong ;  for  truth  and  justice  are  always  uni- 
form, and  ought  equally  to  be  adopted  by  them  all.  (9). 

Let  us  next  take  a  brief,  but  comprehensive,  view  of  the  general  na^ 
ture  of  equity^  as  now  understood  and  practised  in  our  several  courts  of 
judicature.  I  have  formerly  touched  upon  it  (A),  but  imperfectly  :  it  de- 
serves a  most  complete  explication.  Yet  as  nothing  is  hitherto  extant, 
that  can  give  a  stranger  a  tolerable  idea  of  the  courts  of  equity  subsisting 
in  England,  as  distinguished  from  the  courts  of  law,  the  compiler  of  these 
observations  cannot  but  attempt  it  with  diffidence  :  those  who  know  them 
best,  are  too  much  employed  to  find  time  to  write  ;  and  those  who  have 
attended  but  little  in  those  courts,  must  be  often  at  a  loss  for  materials. 

Equity  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of 

(f)  Dake'8  char,  uses,  0S.  1S8.    Corporation  of  34  Oct.  1740.  Reeve  v.  Attomey-generaL  Cone.  Sf 

Boifoid  «.  LenthaL  Cane.  9  May,  174S.  Nov.  1741.    Lightboonv.  Attomey-generaL  Cane 

(k)  9  Vein.  118.  «  May,  1743. 

(0  Haggios  V.  York  Boildinga'  Company.  Cmte.  (ft)  Book  I.  introd.  M  4-  3.  atf  ealc. 


(7)  The  summary  mrisdiction  of  the  court  is  in  possession,  or  any  title  is  vested  in  it 
of  eaoity,  in  cases  of  oankniptcy,  must  be  per-  which  the  suit  seeks  to  divest,  or  its  rights 
sonally  exercised  by  the  chancellor,  lord-keep-  are  the  immediate  and  sole  object  of  the  suit, 
«r,  or  the  lords  commissioners  of  the  great  the  application  must  be  to  the  king,  by  petition 
seal.    2  Woodd.  400.  of  rigDt,  Rewe  ▼.  AUomey-gtmral^  mentioned 

(8)  Where  the  rights  of  the  crown  are  con-  in  Penn,  v.  Lord  Baltimore^  1  Yea.  445,  446, 
eemed,  if  they  extend  only  io  the  superintend-  upon  which,  however,  the  crown  may  refer  it 
cnee  of  a  public  trust,  as  in  the  case  of  acfaa-  to  the  chancellor  to  do  right,  and  may  direct 
rity,  the  kmg's  attorney-general  may  be  made  that  the  attorney-general  snail  be  made  a  party 
a  party  to  sustain  those  rights  ;  and  in  other  to  a  suit  for  that  purpose.  The  queen  has  also 
cases  where  the  crown  is  not  in  possession,  a  the  same  prerogative.  2  Roll.  Abr.  213.  Mitf. 
tiUe  vested  in  it  is  not  impeached,  and  its  Treat,  on  Pleadings  in  Chan. 

rights  only  incidentally  concerned ;  it  has  ge-  (9)  The  court  of  chancery  in  New- York 

nerally  been  considered  that  the  king's  attor-  has  all  the  powers  above  enumerated,  except 

ziey-general  maybe  made  a  party  in  respect  of  as  to  bankrupts.    See  2  R.  S.  173,  ^  36 :  462, 

those  rights,  and  the  practice  has  been  accord-  4  ^^9  ^c. 
ingly.    1  P.Wms.445    But  where  the  crown 
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all  law :  positive  law  is  constraed,  and  rational  law  is  made  by  it.  In  this, 
equity  is  83monymous  to  justice  ;  in  that,  to  the  true  sense  and  sound  in- 
terpretation of  the  rule.  But  the  very  terms  of  a  court  of  equity ,  and  a 
court  of  lawj  as  contrasted  to  each  other,  are  apt  to  confound  and  mislead 
us :  as  if  the  one  judged  without  equity,  and  the  other  was  not  bound  by 
any  law.  Whereas  every  definition  or  illustration  to  be  met  with,  which 
now  draws  a  line '  between  the  two  jurisdictions,  by  setting  law 
[*430]  and  equity  *in  opposition  to  each  other,  will  be  found  either  to- 
tally erroneous,  or  erroneous  to  a  certain  degree. 

1.  Thus  in  the  first  place  it  is  said  (/),  that  it  is  the  business  of  a  court 
of  equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no 
such  power  is  contended  for.  Hard  was  the  case  of  bond-creditors  whose 
debtor  devised  away  his  real  estate ;  rigorous  and  unjust  the  rule,  which 
put  the  devisee  in  a  better  condition  than  the  heir  (m) ;  yet  a  court  of 
equity  had  no  power  to  interpose.  Hard  is  the  common  law  still  subsist- 
ing, that  land  devised,  or  descending  to  the  heir,  shall  not  be  liable  to  sim- 
ple contract  debts  of  the  ancestor  or  devisor  (n),  although  the  money  was 
laid  out  in  purchasing  the  very  land  ;  and  that  the  father  shall  never  im- 
mediately succeed  as  heir  to  the  real  estate  of  the  son  (o) :  but  a  coutt  of 
equity  can  give  no  relief  ;^though  in  both  these  instances  the  artificial  rea- 
son of  the  law,  arising  from  feodal  principles  has  long  ago  entirely  ceas- 
ed. The  like  may  be  observed  of  the  descent  of  lands  to  a  remote  relation 
of  the  whole  blood,  or  even  their  escheat  to  the  lord,  in  preference  to  the 
owner's  half  brother  (j9);^and  of  the  total  stop  to  all  justice,  by  causing 
the  parol  to  demur  (q),  whenever  an  infant  is  sued  as  heir,  or  is  party  to  a 
real  action.^*  In  all  such  cases  of  positive  law,  the  courts  of  equity,  as 
well  as  the  courts  of  law,  must  say  with  Ulpian  (r),  "  ?ioc  quidem  perquam 
durum  est,  sed  ita  lex  scripta  est  (10)." 

2.  It  is  said  {s),  that  a  court  of  equity  determines  according  to  the  spirit 
of  the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also 
does  a  court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally 
profess,  to  interpret  statutes  according  to  the  true  intent  of  the  legislature. 

In  general  law  all  cases  cannot  be  foreseen  ;  or,  if  foreseen,  can- 
[M31]    not  be  expressed  :  some  will  arise  that  will  fall  within  the  *mean 

ing,  though  not  within  the  words,  of  the  legislator ;  and  others, 
which  may  fall  within  the  letter,  may  be  contrary  to  his  meaning,  though 
not  expressly  excepted.  These  cases,  thus  out  of  the  letter,  are  often  said 
to  be  within  the  equity,  of  an  act  of  parliament ;  and  so  cases  within  the 
letter  are  frequently  out  of  the  equity.  Here  by  equity  we  mean  nothing 
but  the  sound  interpretation  of  the  law ;  though  the  words  of  the  law 
itself  may  be  too  general,  too  special,  or  otherwise  inaccurate  or  defective. 
These  then  are  the  cases  which,  as  Grotius  (t)  says, "  lex  non  exacte  definite 
sed  arhitrio  bom  viri  permittit;^*  in  order  to  find  out  the  true  sense  and  mean- 
ing of  the  lawgiver,  from  every  other  topic  of  construction.  But  there  is 
not  a  single  rule  of  interpreting  laws,  whether  equitably  or  strictly,  that 
is  not  equally  used  by  the  judges  in  the  courts  both  of  law  and  equity  : 

({)  Lord  Kaims,  prlnc.  of  equit.  44.  (p)  FbieL  page  227. 

(m)  See  book  11.  ch.  93,  page  378.  {q)  Sec  page  300. 

(n)  See  book  II.  ch.  15,  page  S43, 944.  chap.  23,        (r)  Ff.  40.  0.  IS. 
page  377.  (*)  Lord  Kaims,  princ.  of  oquit.  177. 

(0)  Ibid.  cb.  14,  page  90S.  {D  de  aeqmtote^  ^  3. 


(10)  These  rules  no  longer  exist  in  New.    in  England,  by  47  Geo.  HI.  ch.  74.  seas.  2: 
York :  and  those  as  to  creditors  are  removed    See  book  3,  p.  378. 

(00)  See  H<nr.  a.  (98)  at  the  end  of  Vol.  B.  lU.        (97)  lb.  (97)  B.  m.       (96)  lb.  (96)  B.  UL 


r 
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the  construction  must  in  both  be  the  same  :  or,  if  they  difler,  it  is  only  as 
one  court  of  law  may  also  happen  to  differ  from  another.  Each  endea^ 
TOurs  to  fix  and  adopt  the  true  sense  of  the  law  in  question  ;  neither  can 
enlarge,  diminish,  or  alter,  that  sense  in  a  single  title. 

3.  Again,  it  hath  been  said  (u),  that  fraudy  accident ,  and  trusty  are  the 
proper  and  peculiar  objects  of  a  court  of  equity.  But  every  kind  oi  fraud 
is  equally  cognizable,  and  equally  adverted  to,  in  a  court  of  law :  and 
some  frauds  are  cognizable  only  there  :  as  fraud  in  obtaining  a  devise  of 
lands,  which  is  always  sent  out  of  the  equity  courts,  to  be  there  determin- 
ed. Many  accidents  are  also  supphed  in  a  court  of  law  ;  as,  loss  of  deeds, 
mistakes  in  receipts,  or  accounts,  wrong  payments,  deaths  which  makes 
it  impossible  to  perform  a  condition  literally,  and  a  multitude  of  other  con- 
tingencies :  and  many  cannot  be  relieved  even  in  a  court  of  equity  ;  as,  if 
by  accident  a  recovery  is  ill  suffered,  a  devise  ill  executed,  a  contingent 
remainder  destroyed,  or  a  power  of  leasing  omitted  in  a  family  settlement. 
A  technical  trust,  indeed,  created  by  the  limitation  of  a  second 

use,  was  forced  into  *the  courts  of  equity  in  the  manner  formerly  [*432] 
mentioned  (w)  ;  and  this  species  of  trust,  extended  by  inference 
anSl  construction,  have  ever  since  remained  as  a  kind  of  peculium  in  those 
courts.  But  there  are  other  trusts,  which  are  cognizable  in  a  court  of 
law :  as  deposits,  and  all  manner  of  bailments  ;  and  especially  that  im- 
plied contract,  so  highly  beneficial  and  useful,  of  having  undertaken  to 
account  for  money  received  to  another's  use  (x),  which  is  the  ground  ^of 
an  action  on  the  case  almost  as  universally  remedial  as  a  bill  in  equity. 

4.  Once  more  ;  it  has  been  said  that  a  court  of  equity  is  not  bound  by 
rules  or  precedents,  but  acts  from  the  opinion  of  the  judge  (y),  founded  on 
the  circumstance  of  every  particular  case.  Whereas  the  system  of  our 
courts  of  equity  is  a  laboured  connected  system,  governed  by  established 
rules,  and  bound  down  by  precedents,  from  which  they  do  not  depart, 
although  the  reason  of  some  of  them  may  perhaps  be  liable  to  objection. 
Thus  the  refusing  a  wife  her  dower  in  a  trust-estate  ('?)i^^yet  allowing  the 
husband  his  courtesy :  the  holding  the  penalty  of  a  bond  to  be  merely  a 
security  for  the  debt  and  interest,  yet  considering  it  sometimes  as  the  debt 
itself,  so  that  the  interest  shall  not  exceed  that  penalty  (a),  the  distinguish- 
ing between  a  mortgage  at  Jive  per  cent,  with  a  clause  of  a  reduction  to 
four,  if  the  interest  be  regularly  paid,  and  a  mortgage  nifour  par  cent,  with 
a  clause  of  enlargement  to  Jive,  if  the  payment  of  the  interest  be  defened ; 
so  that  the  former  shall  be  deemed  a  conscientious,  the  latter  an  unrighte- 
ous bargain  (b) :  all  these,  and  other  cases  that  might  be  instanc- 
ed, are  plainly  rules  of  positive  law ;  supported  only  by  *the  re-  [•*433] 
verence  that  is  shewn,  and  generally  very  properly  shewn,  to  a 
series  of  former  determinations ;  that  the  rule  of  property  may  be  uniform 
and  steady.  Nay,  sometimes  a  precedent  is  so  strictly  followed,  that  a 
particular  judgment,  founded  upon  special  circumstances  (c),  gives  rise  to 
a  general  rule. 

(v)  1  Roll.  Abr.  374.    4  Inst.  84. 10.  *  Mod.  1.  foot.    What  an  uncertain  measure  wonld  tUs  be ! 

Cip)  Book  II.  ch.  90.  One  chancellor  has  a  long  foot,another  a  short  foot, 

(X)  See  page  103.  a  third  an  indifferent  foot.    It  is  the  same  thing 

(y)  This  is  stated  br  Mr.  Selden  (Table-talk,  tit.  with  the  chancellors's  conscience." 

Equity),  with  more  pleasantry  than  truth.    "  For  («)  8  P.  Wms.  040.    See  boolc  11.  page  337. 

2s»,  we  have  a  measure,  and  know  what  to  trust  (a)  Salk.  IM. 

to ;  emiity  is  according  to  the  conscience  of  him  (b)  2  Vero.  2d9,  310.    3  Atk.  520. 

that  is  chancellor ;  and.  as  that  is  larger  and  nar-  (c)  See  the  case  of  Foster  and  Munt,  1  Vem. 

rower,  so  is  equity.    Tis  all  one,  as  if  they  should  473.  with  regard  to  the  undisposed  rendmm  of 

make  the  standard  for  the  measure  a  chancellor's  personal  estates. 

(SO)  See  Hov.  n.  (09)  at  the  end  of  the  VoL  B.  III. 
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In  short,  if  a  court  of  equitj  in  England  did  really  act,  as  many  inge- 
nious  writers  have  supposed  it  (from  theory)  to  do,  it  would  rise  above  all 
law,  either  conunon  or  statute,  and  be  a  most  arbitrary  legislator  in  every 
particular  case.  No  wonder  they  are  so  often  mistaken.  Grotius,  or  Puf- 
fendorf,  or  any  other  of  the  great  masters  of  jurisprudence,  would  have 
been  as  little  able  to  discover,  by  their  own  light,  the  system  of  a  court  of 
equity  in  England,  as  the  system  of  a  court  of  law :  especially,  as  the 
notions  before  mentioned  of  the  character,  power,  and  practice  of  a  court 
of  equity  were  formerly  adopted  and  propagated  (though  not  with  ap- 
probation of  the  thing)  by  our  principal  antiquaries  and  lawyers ;  Spel- 
man  (J),  Coke  («),  Lambard  (/),  and  Selden  {g)j  and  even  the  great  fia- 
con  (A)  himself.  But  this  was  in  the  infancy  of  our  courts  of  equity,  be- 
fore their  jurisdiction  was  settled,  and  when  the  chancellors  themselves, 
partly  from  their  ignorance  of  law  (being  frequently  bishops  or  statesmen), 
partly  from  ambition  or  lust  of  power  (encouraged  by  the  arbitrary  prin- 
ciples of  the  age  they  lived  in),  but  principally  from  the  narrow  and  unjust 
decisions  of  the  courts  of  law,  had  arrogated  to  themselves  such  unlimited 
authority,  as  hath  totally  been  disclaimed  by  their  successors  for  now 
above  a  century  past.  The  decrees  of  a  court  of  equity  were  then  rather 
in  the  nature  of  awards,  formed  on  the  sudden  pro  ne  nata,  with 
[*434]  more  probity  of  intention  than  knowledge  of  the  subject,  ^founded 
on  no  settled  principles,  as  being  never  designed,  and  therefore 
neve/ used,  for  precedents.  But  the  systems  of  jurisprudence,  in  our  courts 
both  of  law  and  equity,  are  now  equally  artificial  systems,  founded  on  the 
same  principles  of  justice  and  positive  law ;  but  varied  by  different  usages 
in  the  forms  and  mode  of  their  proceedings  :  the  one  being  originally  de- 
rived (though  much  reformed  and  improved)  from  the  feodal  customs,  as 
they  prevailed  in  different  ages  in  the  Saxon  and  Norman  judicatures ; 
the  other  (but  with  equal  improvements)  from  the  imperial  and  pontifical 
formularies,  introduced  by  their  clerical  chancellors. 

The  suggestion  indeed  of  every  bill,  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times),  is  that  the  complainant  hath  no 
remedy  at  the  common  law.  But  he  who  should  from  thence  conclude, 
that  no  case  is  judged  of  in  equity  where  there  might  have  been  relief  at 
law,  and  at  the  same  time  casts  his  eye  on  the  extent  and  variety  of  the 
cases  in  our  equity  reports,  must  think  the  law  a  dead  letter  indeed.  The 
rules  of  property,  rules  of  evidence,  and  rules  of  interpretation  in  both 
courts  are,  or  should  be,  exactly  the  same  :  both  ought  to  adopt  the  best, 
or  must  cease  to  be  courts  of  justice.  Formerly  some  causes,  which  now 
no  longer  exist,  might  occasion  a  different  rule  to  be  followed  in  one  court, 
from  what  was  afterwards  adopted  in  the  other,  as  founded  in  the  nature 
and  reason  of  the  thing :  but,  the  instant  those  causes  ceased,  the  measure 
of  substantial  justice  ought  to  have  been  the  same  in  both.  Thus  the 
penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity  of  those 
monkish  constitutions  which  prohibited  taking  interest  for  money,  was 
therefore  very  pardonably  considered  as  the  real  debt  in  the  courts  of  law, 
when  the  debtor  neglected  to  perform  his  agreement  for  the  return  of  the 
loan  with  interest :  for  the  judges  could  not,  as  the  law  then  stood,  give 


(d)  Qmm  til  nmmu  trOmaHbut  amM  •  Jegym  d*Uta  frotd  mm  WMificr  pm^raftM.  {Glot.  198.) 
MMM  deufmmt  jwUcu,  Btibu  {ri.  rt»  exigtrii)  co-        {ti  See  pa^e  64,  9S. 
kih*t  eancellarhu  ear  arbitrioj  iwc  oHUr  decntis        If)  ilrMctoii,  71,  7S,  73. 
tauUtr  MMie  enn'M  v«l  mi  tpniUf  fnint  ehieentt        Or)  vbiiupira. 
«o«a  rutiomtf  netgmoatai  fuot  90biiritf  wmtet  tt       (S)  de  Avgwt.  Seitnt,  1. 6,  c  S« 


PRIVATE  WRONGS.  339 

judgment  that  tbe  interest  should  be  specifically  paid.  But  when  after- 
wards the  taking  of  interest  became  legal,  as  the  necessary  companion  of 
commerce  (t),  nay  after  tbe  statute  of  37  Hen.  YIIL  c.  9.  had  de- 
clared the  *debt  or  loan  itself  to  be  '*  the  just  and  true  intent"  for  [*435] 
which  the  obligation  was  given,  their  narrow-minded  successors 
still  adhered  wUfully  and  technically  to  the  letter  of  the  ancient  precedents, 
and  refused  to  consider  the  payment  of  principal,  interest,  and  costs,  as  a 
full  satisfaction  of  the  bond.  At  the  same  time  more  liberal  men,  who  sat 
in  the  courts  of  equity,  construed  the  instrument  according  to  its  **  just 
and  true  intent,**  as  merely  a  security  for  the  loan  :  in  which  light  it  was 
certainly  understood  by  the  parties,  at  least  after  these  determinations ; 
and  therefore  this  construction  should  have  been  universally  received.  So 
in  mortgages,  being  only  a  landed  as  the  other  is  a  personal  security  for 
the  money  lent,  the  payment  of  principal,  interest,  and  costs,  ought  at  any 
time,  before  judgment  executed,  to  have  saved  the  forfeiture  in  a  court  of 
law,  as  well  as  in  a  court  of  equity.  And  the  inconvenience,  as  well  as 
injustice,  of  putting  different  constructions  in  different  courts  upon  one  and 
the  same  transaction,  obliged  the  parliament  at  length  to  interfere,  and  to 
direct  by  the  statutes  4  <&  5  Ann.  c.  16.  and  7  Geo.  II.  c.  20.  that,  in  the 
cases  of  bonds  and  mortgages,  what  had  long  been  the  practice  of  the 
courts  of  equity  should  albo  for  the  future  be  universally  followed  in  the 
courts  of  law ;  wherein  it  had  before  these  statutes  in  some  degree  obtain- 
ed a  footing  (j). 

Again ;  neither  a  court  of  equity  nor  of  law  can  vary  men's  wills  or 
agreements,  or  (in  other  words)  make  wills  or  agreements  for  them.  Both 
are  to  understand  them  truly,  and  therefore  both  of  them  uniformly.  One 
court  ought  not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deli- 
berately settled  by  the  parties,  contrary  to  its  just  intent.  A  court  of  equity, 
no  more  than  a  court  of  law,  can  relieve  against  a  penalty  in  the  nature 
of  stated  damages ;  as  a  rent  of  5Z.  an  acre  for  ploughing  up  ancient 
meadow  {k) :  nor  against  a  lapse  of  time,  where  the  time  is  material  to 
the  contract ;  as  in  covenants  for  renewal  of  leases.  Both  courts  will 
equitably  construe,  but  neither  pretends  to  control  or  change,  a  lawful 
stipulation  or  engagement. 

•The  rules  of  decision  are  in  both  courts  equally  apposite  to  [•436] 
the  subjects  of  which  they  take  cognizance.  Where  the  subject- 
matter  is  such,  as  requires  to  be  determined  secundum  aequum  et  honum,  as 
generally  upon  actions  on  the  case,  the  judgments  of  the  courts  of  law 
are  guided  -by  the  most  liberal  equity.  In  matters  of  positive  right,  both 
courts  must  submit  to  and  follow  those  ancient  and  invariable  maxims 
"  quiB  relicta  sunt  et  tradita  (/).**  Both  follow  the  law  of  nations,  and  collect 
it  from  history  and  the  most  approved  authors  of  all  countries,  where  the 
question  is  the  object  of  that  law :  as  in  the  case  of  the  privileges  of 
embassadors  (m),  hostages,  or  ransom-bills  (n)  (11).  In  mercantile  trans- 
actions they  follow  the  marine  law  (o),  and  argue  from  the  usages  and 

(0  See  book  II.  page  456.  et  traiUta.    (Clc.  de  Leg,  1. 3,  ad  eoie.) 

(»  9  Keb.  S93.  &55.    Salk.  597.    6  Mod.  11.  60.        (m)  See  book  1.  page  358. 
101.  (ft)  Ricord  «.  Bettenham,  Tr.  5  Qto.  ni.  B.  R. 

(Jk)  3  Atk.  S30.  (0)  See  book  I.  page  75.    Book  n.  page  450. 461. 

(J)  Dejure  nmttmu  colore  per  not  e^fM  dieere  467. 
debemiu  ;  de  jure  popuh  Romania  quae  reiieta  svni 

(11)  By  the  22  Geo.  III.  c.  25,  all  oontnots  on  board,  are  rendered  absolutely  roid.  Not 
far  the  ranaom  of  a  eaptured  ship,  or  the  goods    so  in  U.  S. 
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authorities  received  in  all  maritime  comitries.  Where  they  exercise  a 
concurrent  jurisdiction,  they  both  follow  the  law  of  the  proper  ybnim  (/>) : 
in  matters  originally  of  ecclesiastical  cognizance,  they  both  equally  adopt 
the  canon  or  imperial  law,  according  to  the  nature  of  the  subject  (q) ;  and, 
if  a  question  came  before  either,  which  was  properly  the  object  of  a  fo- 
reign municipal  law,  they  would  both  receive  information  what  is  the  rule 
of  the  country  (r),  and  would  both  decide  accordingly. 

Such  then  being  the  parity  of  law  and  reason  which  governs  both  spe- 
cies of  courts,  wherein  (it  may  be  asked)  does  their  essential  difference 
consist  ?  It  principally  consists  in  the  different  modes  of  administering 
justice  in  each ;  in  the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of 
relief.  Upon  these,  and  upon  two  other  accidental  grounds  of  jurisdiction, 
which  were  formerly  driven  into  those  courts  by  narrow  decisions  of  the 

courts  of  law,  viz.  the  true  construction  of  securities  for  money 
[*437]    lent,  and  the  form  and  effect  *of  a  trust  or  second  use ;  upon  these 

main  pillars  hath  been  gradually  erected  that  structure  of  juris- 
prudence, which  prevails  in  our  courts  of  equity,  and  is  inwardly  bottomed 
upon  the  same  substantial  foundations  as  the  legal  system  which  hath 
hitherto  been  delineated  in  these  commentaries ;  however  different  they 
may  appear  in  their  outward  form,  from  the  different  taste  of  their  archi- 
tects. 

1.  And,  first,  as  to  the  mode  o(  proof.  When  facts,  or  their  leading  cir- 
cumstances, rest  only  in  the  knowledge  of  the  party,  a  court  of  equity 
applies  itself  to  his  conscience,  and  purges  him  upon  oath  with  regard  to 
the  truth  of  the  transaction ;  and,  that  being  once  discovered,  the  judg- 
ment is  the  same  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  this  discovery  at  law,  the  courts  of  equity  have  acquired  a  concurrent 
jurisdiction  with  every  other  court  in  all  matters  of  account  (s)  As  inci- 
dent to  accounts,  they  take  a  concurrent  cognizance  of  the  administration 
of  personal  assets  (/),  consequently  of  debts,  legacies,  the  distribution  of 
the  residue,  and  the  conduct  of  executors  and  administrators  (u).  As  inci- 
dent to  accounts,  they  also  take  the  concurrent  jurisdiction  of  tithes,  and 
all  questions  relating  thereto  {w) ;  of  all  dealings  in  partnership  (x),  and 
many  other  mercantile  transactions ;  and  so  of  bailiffs,  receivers,  factors, 
and  agents  (y).  It  would  be  endless  to  point  out  all  the  several  avenues 
in  human  affairs,  and  in  this  conunercial  age,  which  lead  to  or  end  in  ac- 
counts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the 
courts  of  equity  have  acquired  a  jurisdiction  over  almost  all  matters  of 
fraud  (z) ;  all  matters  in  the  private  knowledge  of  the  party,  which,  though 

concealed,  are  binding  in  conscience ;  and  all  judgments  at  law,  ob- 
[*438]    tained  through  such  fraud  or  concealment.     And  this,  not  by  *im- 

peaching  or  reversing  the  judgment  itself,  but  by  prohibiting  the 
plaintiff  from  taking  any  advantage  of  a  judgment,  obtained  by  suppress- 
ing the  truth  (a) ;  and  which,  had  the  same  facts  appeared  on  the  trial 
as  now  are  discovered,  he  would  never  have  attained  at  all  (12). 

(p)  See  book  II.  page  518.  (to)  ]  Equ.  Gas.  abr.  807. 

iq)  Jbid.  504.  («)  S  Vem.  277. 

(r)  Ibid.  403.  (y)  Ibid.  088. 

(«)  I  Chan.  Caa.  57.  (s)  2  Chan.  Gas.  40. 

(0  S  P.  Wma.  145  (a)  3  P.  Wms.  148.    Year-book,  22  Eiw,  lY.  87. 

(a)  2  Chan.  Gas.  152.  pi.  21. 

(12)  One   material  difference    between  a    mode  of  proof,  ia  thus  deacribed  bj  lord  chan* 
court  of  equity  and  a  court  of  law  aa  to  the    cellor  Elaon :  **  A  defendant  in  a  court  of  eqiii* 
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2.  As  to  the  mode  of  tried.  This  is  by  interrogatories  administered  to  • 
the  witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever 
they  happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country, 
and  the  witnesses  reside  upon  the  spot ;  if,  in  causes  arising  in  England, 
the  witnesses  are  abroad,  or  shortly  to  leave  the  kingdom ;  or  if  witnesses 
residing  at  home  are  aged  or  infirm  ;  .any  of  these  cases  lays  a  ground 
for  a  court  of  equity  to  grant  a  commission  to  examine  them,  and  (in 
consequence)  (13)  to  exercise  the  same  jurisdiction,  which  might  have 
been  exercised  at  law,  if  the  witnesses  could  probably  attend. 

3.  With  respect  to  the  mode  of  relief.  The  want  of  a  more  specific 
remedy,  than  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  ju- 
risdiction to  a  court  of  equity  in  a  great  variety  of  cases.  To  instance  in 
executory  agreements.  A  court  of  equity  will  compel  them  to  be  carried 
into  strict  execution  (5),  unless  where  it  is  improper  or  impossible :  instead 
of  giving  damages  for  their  non-performance.  And  hence  a  fiction  is  esta- 
blished, that  wfait  ought  to  be  done  shall  be  considered  as  being  actually 
done  (c),  and  shall  relate  back  to  the  time  when  it  ought  to  have  been 
done  originally :  and  this  fiction  is  so  closely  pursued  through  all  its  con- 
sequences, that  it  necessarily  branches  out  into  many  rules  of  jurispru- 
dence, which  form  a  certain  regular  system.  So  of  waste,  and  other  simi- 
lar injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order  to 
prevent  them  by  injunction  (d).  Over  questions  that  may  be  tried  at  law, 
in  a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a 
^'urisdiction,  to  prevent  the  expense  and  vexation  of  endless  liti-  [M39] 
gations  and  suits  (e).  In  various  kinds  of  frauds  it  assumes  a 
concurrent  (/)  jurisdiction,  not  only  for  the  sake  of  a  discovery,  but  of  a 
more  extensive  and  specific  relief:  as  by  setting  aside  fraudulent  deeds  (g)^ 
decreeing  re-conveyances  (A),  or  directing  an  absolute  conveyance  merely 
to  stand  as  a  security  (t).  And  thus,  lastly,  for  the  sake  of  a  more  bene- 
ficial and  complete  relief  by  decreeing  a  sale  of  lands  (^),  a  court  of  equi- 
ty holds  plea  of  all  debts,  incumbrances,  and  charges,  that  may  afiect  it 
or  issue  thereout. 

4.  The  true  construction  of  securities  for  money  lent  is  another  fountain 
of  jurisdiction  in  courts  of  equity.  When  ihey  held  the  penalty  of  a 
bond  to  be  the  form,  and  that  in  substance  it  was  only  as  a  pledge  to  se- 
cure the  repayment  of  the  sum  bona  fide  advanced,  with  a  proper  com- 
pensation for  the  use,  they  laid  the  foundation  of  a  regular  series  of  deter- 

(»}  Equ.  Cag.  abr.  16.  (/)  9  P.  Wms.  IM. 

(cj  3P.  Wms.  215.  (r)  1  Vem.  82.    I  P.  Wms.  239. 

{<i)  1  Ch.  Rep.  14.    2  Chan.  Cas.  82.  (A)  1  Vera.  237. 

(e>  1  Vem.  306.    Prec.  Chan.  261.    IP.  Wms.  (»)  2  Vera.  84. 

679.    Str.  404.  (i)  1  Eqa.  Cas.  abr.  837. 

ty  has  the  protection  arising  from  hit  own  con-  (13)  It  is  not  correct,  that  where  a  court  of 

science  in  a  degree  in  which  the  law  does  not  e<^uity  will  grant  a  commission  to  examine 

affect  to  give  him  protection.    If  he  positivelyi  witnesses,  whose  attendance  cannot  be  pro- 

plainly,  and  precisely,  denies  the  assertion,  cured  to  ^ve  testimony  in  a  court  of  common 

and  one  witness  only  proves  it  as  positively,  law,  it  will  in  such  case  also  grant  relief.  For 

clearly,  and  precisely,  as  it  is  denied,   and  though  it  is  very  usual  to  file  a  bill  praying  a 

there  is  no  cireumstance  attaching  credit  to  disooveiy,  and  that  a  commission  may  be  is- 

the  assertion,  overfoalancin|(  the  credit  due  to  sued  to  examine  witnesses  who  live  abroad, 

the  denial,  as  a  positive  denial,  a  court  of  equi-  no  doubt  can  be  entertained  that  if  the  bill 

ty  will  not  act  upon  the  testimony  of  that  wit-  proceeded  to  pray  relief,  and  that  relief  was 

ness.    Not  so  at  law.    There  the  defendant  is  such  as  a  court  of  law  was  ixkWj  competent  to 

not  heard.    One  witness  proves  the  case ;  and,  administer,  a  demurrer  to  the  bill  would  hold, 

however  strongly  the  defendant  may  be  in-  unless  it  was  a  case  where  the  courts  exercise 

clined  to  deny  it  upon  oath,  there  must  be  a  a  concurrent  jurisdiction, 
recovery  against  him."    6  Ves.  Jun.  184. 

Vol  IL  46 
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nunations,  which  have  settled  the  doctrine  of  personal  pledges  or  secmi- 
ties,  and  are  equally  applicable  to  mortgages  of  real  property.  The  mort- 
gagor continues  owner  of  the  land,  the  mortgagee  of  the  money  lent  upon 
it ;  but  this  ownership  is  mutually  transferred,  and  the  mortgagor  is  bar- 
red from  redemption,  if,  when  called  upon  by  the  mortgagee,  he  does  not 
redeem  within  a  time  limited  by  the  court ;  or  he  may  when  out  of  pos- 
session be  barred  by  length  of  time,  by  analogy  to  the  statute  of  limita- 
tion8.i«» 

5.  The  form  of  a  trust,  or  second  use,  gives  the  courts  of  equity  an  exclu- 
sive jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises  in 
that  form,  and  of  all  the  long  terms  created  in  the  present  complicated  mode 
of  conveyancing.     This  is  a  very  ample  source  of  jurisdiction :  but  the  trust 

is  governed  by  very  nearly  the  same  rules,  as  would  govern  the 
[*440J    estate  in  a  court  of  law  (Q,  if  no  trustee  was  interposed  :  and  *by 

a  regular  positive  system  established  in  the  courts  of  equity,  the 
doctrine  of  trusts  is  now  reduced  to  as  great  a  certainty  as  that  of  legal 
estates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  of  the  jurisdic- 
tion at  present  exercised  in  our  courts  of  equity :  which  differ,  we  see,  very 
considerably  from  the  notions  entertained  by  strangers,  and  even  by  those 
courts  themselves  before  they  arrived  to  maturity ;  as  appears  from  the 
principles  laid  down,  and  the  jealousies  entertained  of  their  abuse,  by  our 
early  juridical  writers  cited  in  a  former  page  (m) ;  and  which  have  beea 
implicitly  received  and  handed  dowi>  by  subsequent  compilers,  without  at- 
tending to  those  gradual  accessions  and  derelictions,  by  which  in  the 
course  of  a  century  this  mighty  river  hath  imperceptibly  shifted  its  chan- 
nel. Lambard  in  particular,  in  the  reign  of  queen  Elizabeth,  lays  it  down 
(n),  that  *'  equity  should  not  be  appealed  unto,  but  only  in  rare  and  extra- 
ordinary matters :  and  that.a  good  chancellor  will  not  arrogate  authority  in 
every  complaint  that  shall  be  brought  before  him  upon  whatsoever  sugges- 
tion :  and  thereby  both  overthrow  the  authority  of  the  courts  of  common 
law,  and  bring  u|K)n  men  such  a  confusion  and  uncertainty,  as  hardly  any 
man  should  know  how  or  how  long  to  hold  his  own  assured  to  him."  And 
certainly,  if  a  court  of  equity  were  still  at  sea,  and  floated  upon  the  occa- 
sional opinion  which  the  judge  who  happened  to  preside  might  entertain  of 
conscience  in  every  particular  case,  the  inconvenience  that  would  ahse  from 
this  uncertainty,  would  be  a  worse  evil  than  any  hardship  that  could  fol- 
low from  rules  too  strict  and  inflexible.  Its  powers  would  have  become  too 
arbitrary  to  have  been  endured  in  a  country  like  this  (o),  which  boasts  of 
being  governed  in  all  respects  by  law  and  not  by  will.  But  since  the  time 
when  Lambard  wrote,  a  set  of  great  and  eminent  lawyers  {p),  who  have 

successively  held  the  great  seal,. have  by  degrees  erected  the  sys- 
[*441]   tem  of  relief  administered  by  a  court  of  equity  into  a  regular  *sci- 

ence,  which  cannot  be  attained  without  study  and  experience,  any 
more  than  the  science  of  law :  but  from  which,  when  understood,  it  may 
be  known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of 
suit,  as  readily  and  with  as  much  precision,  in  a  court  of  equity  as  in  a 
court  of  law. 

It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice, 
that  each  court  would  as  far  as  possible  follow  the  other,  in  the  best  and 

(0  3  p.  Wms.  645.  668, 660.  (o)  S  P.  Wms.  685, 688 

(at)  See  pafo  433.  (ji)  See  pages  54,  55, 56. 

(»)  JtcJUmm,  71. 78. 

(100)  See  Hot.  n.  (100}  at  Uie  cad  of  the  VoL  B.  m. 
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most  effectual  rules  for  attaining  those  desirable  ends.  It  is  a  maxim  that 
equitj  follows  the  law ;  and  in  former  days  the  law  had  not  scrupled  to  fol- 
low even  that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one  who  is  conversant  in  our  ancient  books,  knows  that  many  va- 
luable improvements  in  the  state  of  our  tenures  (especially  in  leaseholds 
{q)  and  copyholds)  (r)  and  the  forms  of  administering  justice  (s),  have 
arisen  from  this  single  reason,  that  the  same  thing  was  constantly  effected 
by  means  of  a  subpoena  in  the  chancery.  And  sure  there  cannot  be  a  greater 
solecism,  than  that  in  two  sovereign  independent  courts  established  in  the 
same  country,  exercising  concurrent  jurisdiction,  and  over  the  same  sub- 
ject-matter, there  should  exist  in  a  single  instance  two  different  rules  of  pro- 
perty, clashing  with  or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  gO  fur- 
ther into  this  matter.  I  have  been  tempted  to  go  so  far,  because  strangers 
are  apt  to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded 
expressions  to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form 
erroneous  ideas  of  the  separate  jurisdictions  now  existing  in  England,  but 
which  never  were  separated  in  any  other  country  in  Uie  universe.  It 
hath  also  afforded  me  an  opportunity  to  vindicate,  on  the  one  hand, 
the  justice  of  our  ^courts  of  law  from  being  that  harsh  and  illi-  [*442] 
beral  rule,  which  many  are  too  ready  to  suppose  it ;  and  on  the 
other,  the  justice  of  our  courts  of  equity  from  being  the  result  of  mere  ar- 
bitrary opinion,  or  an  exercise  of  dictatorial  power,  which  rides  over  the  law 
of  th^  land,  and  corrects,  amends,  and  controls  it  by  the  loose  and  fluctuat- 
ing dictates  of  the  conscience  of  a  single  judge.  It  is  now  high  time  to 
proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus 
understood. 

The  first  commencement  of  a  suit  in  chanceiy  is  by  preferring  a  bill  to 
the  lord  chancellor,  in  the  style  of  a  petition  ;  '*  humbly  complaining  shew- 
eth»to  your  lordship  your  orator  A.  B.  that,  ^c."  This  is  in  the  nature  of 
a  declaration  at  conunon  law,  or  a  libel  and  allegation  in  the  spiritual 
courts :  setting  forth  the  circumstances  of  the  case  at  length  as,  some 
fraud,  trust,  or  hardship ;  "  in  tender  consideration  whereof,**  (which  is  the 
usual  language  of  the  bill,)  '^  and  for  that  your  orator  is  wholly  without 
remedy  at  the  common  law,"  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  also  process  of  subpoena  against  the  defendant,  to  compel  him 
to  answer  upon  oath  to  all  the  matter  charged  in  the  bill.  And,  if  it  be  to 
quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop  proceedings  at  law, 
an  injunction  is  also  prayed,  in  the  nature  of  an  interdictum  by  the  civil  law, 
commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in 
interest,  before  the  court,  otherwise  no  decree  can  be  made  to  bind  them ; 
and  must  be  signed  by  counsel,  as  a  certificate  of  its  decency  and  proprie- 
ty, For  it  must  not  contain  matter  either  scandalous  or  impertinent :  if  it 
does,  the  defendant  may  refuse  to  answer  it,  till  such  scandal  or  imperti- 
nence is  expunged,  which  is  done  upon  an  order  to  refer  it  to  one  of  the 
officers  of  the  court,  called  a  master  in  chancery ;  of  whom  there  are  in 
number  twelve,  including  the  master  of  the  rolls,  all  of  whom,  so  late 
as  the  reign  of  queen  Elizabeth,  were  commonly  doctors  of  the 
civil  *law  (t).    The  master  is  to  examine  the  propriety  of  the    [*443] 

iq)  Gilbert  of  ejectment,  S.    S  Bac.  Abr.  160.  («)  See  page  SOO. 

Ir)  Bro.  Atr,  t,  tmant  ptr  eopU.    10  Lltt.  ^  77.  (t)  Smith*!  Commonw.  b.  S,  e.  It. 
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bill :  and  if  he  reports  it  scandalous  or  impertinent,  such  matter  must  be 
struck  out,  and  the  defendant  shall  have  his  costs ;  which  ought  of  right 
to  be  paid  by  the  counsel  who  signed  the  bill  (14). 

When  the  bill  is  filed  in  the  office  of  the  six  clerks  (who  originally  were 
all  in  orders  ;  and  therefore,  when  the  constitution  of  the  court  began  to 
alter,  a  law  (t)  was  made  to  permit  them  to  marry),  when,  I  say,  the  bill 
is  thus  filed,  if  an  injunction  be  prayed  therein,  it  may  be  had  at  various 
stages  of  the  cause,  according  to  the  circumstances  of  the  case  (15).  If 
the  bill  be  to  stay  execution  upon  an  oppressive  judgment,  and  the  de- 
fendant does  not  put  in  his  answer  within  the  stated  time  allowed  by  the 
rules  of  the  court,  an  injunction  will  issue  of  course :  and,  when  the  an- 
swer comes  in,  the  injunction  can  only  be  continued  upon  a  sufficient 
ground  appearing  from  the  answer  itself.  But  if  an  injunction  be  wanted 
to  stay  waste,  or  other  injuries  of  an  equally  urgent  nature,  then  upon  the 
filing  of  the  bill,  and  a  proper  case  supported  by  affidavits,  the  court  will 
grant  an  injunction  immediately  to  continue  till  the  defendant  has  put  in 
his  answer,  and  till  the  court  shall  make  some  farther  order  concerning  it : 
and  when  the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  con- 
tinued till  the  hearing  of  the  cause,  is  determined  by  the  court  upon  ar- 
gument, drawn  from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  process  of  subpoena  is 
taken  out :  which  is  a  writ  commanding  the  defendant  to  appear  and  an- 
swer to  the  bill,  on  pain  of  100/.  (16).  But  this  is  not  all ;  for  if  the  de- 
fendant, on  service  of  the  subpoena^  does  not*appear  within  the  time  limited 
by  the  rules  of  the  court,  and  plead,  demur  or  answer  to  the  bill,  he  is  then 
said  to  be  in  contempt ;  and  the  respective  processes  of  contempt  are  in  suc- 
cessive order  awarded  against  him.  The  first  of  which  is  an  at- 
[*444]  tachmentf  which  is  a  writ  *in  the  nature  of  a  capias,  directed  to  the 
sherifif,  and  commanding  him  to  attach,  or  take  up,  the  defendant, 
and  bring  him  into  court.  If  the  sheriff  returns  that  the  defendant  isjion 
est  inventus^  then  an  attachment  with  proclamations  issues ;  which,  besides 
the  ordinary  form  of  attachment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made,  throughout  the  county,  to  summon  the  de- 
fendant, upon  his  allegiance,  personally  to  appear  and  answer.  If  this  be 
also  returned  with  a  non  est  inventus ,  and  he  still  stands  out  in  contempt,  a 
commission  of  rebellion  is  awarded  against  him,  for  not  obeying  the  king's 
proclamations  according  to  his  allegiance ;  and  four  commissioners  therein 
named,  or  any  of  them,  are  ordered  to  attach  him  wheresoever  he  may  be 
ipund  in  Great  Britain,  as  a  rebel  and  contemner  of  the  king^s  laws  and 
government,  by  refusing  to  attend  his  sovereign  when  thereunto  required  : 
since,  as  was  before  observed  (u),  matters  of  equity  were  originally  deter- 
mined by  the  king  in  person,  assisted  by^his  council ;  though  that  business 
is  now  devolved  upon  his  chancellor.  If  upon  this  commission  of  rebel- 
lion a  non  est  inventus  is  returned,  the  court  then  sends  a  serjeant  at  arms  in 
quest  of  him ;  and  if  he  eludes  the  search  of  the  serj'eant  also,  then  a  ^e- 

(0  Stat.  14  6  15  Hen.  YIIl.  c.  8.  («)  page  dO. 

(14)  Rules  and  orders  of  Cha.  93.    1  Ch.    tion,  and  execution  is  only  stayed ;  but  if  no 
Rep.  194.  declaration  has  been  deltrered,  all  proeeedingB 

(15)  An  injunction  in  the  court  of  ezche-    at  law  are  restrained.    3  Woodd.  411. 

quer  stays  all  further  proceedings  in  whatever  (16)  As  to  the  practice  in  New-Yoik,  sea 

stage  the  cause  may  be ;  bat  in  chancery,  if  a  the  rules  of  the  court  and  the  Retiied  8ta* 

declaration  be  delivered,  the  party  may  pro-  tutes. 
coed  to  judgment  notwithstanding  an  injunc- 
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questration  issues  to  seize  all  his  personal  estate,  and  the  profits  of  his  real, 
and  to  detain  them,  subject  to  the  order  of  the  court.  Sequestrations  were 
first  introduced  by  sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of  queen 
Elizabeth ;  before  which  the  court  found  some  difficulty  in  enforcing  its 
process  and  decrees  (v).  After  an  order  for  a  sequestration  issued,  the 
plaintiff's  bill  is  to  be  taken  pro  confesso^^^^  and  a  decree  to  be  made  accord* 
ingly.  So  that  the  sequestration  does  not  seem  to  be  in  the  nature  of  pro- 
cess to  bring  in  the  defendant,  but  only  intended  to  enforce  the  performanco 
of  the  decree.    Thus  much  if  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed 
to  the  Fleet,  or  other  prison,  till  he  puts  in  his  appearance,  or  an- 
swer, or  performs  whatever  else  this  ^process  is  issued  to  enforce,  [*44d] 
and  abo  clears  his  contempts  by  paying  the  costs  which  the  plain- 
tiff has  incurred  thereby.  For  the  same  kind  of  process  (which  was  also 
the  process  of  the  court  of  stigr-chamber  till  its  dissolution)  (w)  is  issued  out 
in  all  sorts  of  contempts  during  the  progress  of  the  cause,  if  the  parties  in 
iny  point  refuse  or  neglect  to  obey  the  order  of  the  court. 

The  process  against  a  body  corporate  is  by  distringas,  to  distrain  them 
by  their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the  sum- 
mons or  directions  of  the  court.  And,  if  a  peer  is  a  defendant,  the  lord 
chancellor  sends  a  U.Uer  missive  to  him  to  request  his  appearance,  together 
with  a  copy  of  the  bill ;  and,  if  he  neglects  to  appear,  then  he  may  be 
serred  with  a  subpoena ;  and,  if  he  continues  still  in  contempt,  a  seques- 
tration issues  out  immediately  against  his  lands  and  goods,  without  any 
of  the  mesne  process  of  attachments,  ^c.  which  are  directed  only  against 
the  person,  and  therefore  cannot  affect  a  lord  of  parliament.  The  same 
process  issues  against  a  member  of  the  house  of  commons,  except  only  that 
the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after  the 
service  of  the  subpoena^  for  then  the  contempt  begins ;  otherwise  he  is  not 
presumed  to  have  notice  of  the  bill :  and  therefore  by  absconding  to  avoid 
the  subpoena  a  defendant  might  have  eluded  justice,  till  the  statute  5  Geo. 
II.  c.  25.  which  enacts  that,  where  the  defendant  cannot  be  found  to  be 
served  with  process  of  subpoena^  and  absconds  (as  is  believed)  to  avoid  be- 
ing served  therewith,  a  day  shall  be  appointed  him  to  appear  to  the  bill  of 
the  plaintiff;  which  is  to  be  inserted  in  the  London  gazette,  read  in  the 
parish  church  where  the  defendant  last  lived,  and  fixed  up  at  the  royal 
exchange ;  and,  if  the  defendant  doth  not  appear  upon  that  day,  the  bill 
shall  be  taken  pro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill,  he 
is  next  to  demur ,  plead^  or  ansioer. 

*A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  de-  [*446] 
murrer  in  law ;  being  an  appeal  to  the*  judgment  of  the  court, 
whether  the  defendant  shall  be  bound  to  answer  the  plaintifi*'s  bill ;  as, 
for  want  of  sufficient  matter  of  equity  therein  contained ;  or  where  the 
plaintiff,  upon  his  own  shewing,  appears  to  have  no  right ;  or  where  the 
bill  seeks  a  discovciy  of  a  thing  which  may  cause  a  forfeiture  of  any  kind, 
or  may  convict  a  man  of  any  criminal  misbehaviour.  For  any  of  those 
causes  a  defendant  may  demur  to  the  bill.     And  if,  on  demurrer,  the  de- 

(«)  1  Tern.  «U  («^  18  Rym  Foed  105. 

(101)  Bee  Hov.  n.  (101)  at  tlie  end  of  the  Vol.  B.  m. 
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fendant  prevails,  the  plaintiff's  bill  shall  be  dismissed :  if  the  demurrer  oe 
over-ruled,  the  defendant  is  ordered  to  answer  (17). 

A  plea  may  be  either  to  the  jurisdiction ;  shewing  that  the  court  bas 
no  cognizance  of  the  cause  :  or  to  the  person ;  shewing  some  disability  in 
the  plaintiff,  as  by  outlawry,  excommunication,  and  the  like  :  or  it  is  in 
bar ;  shewing  some  matter  wherefore  the  plaintiff  can  demand  no  relief, 
as  an  act  of  parliament,  a  fine,  a  release,  or  a  former  decree.  And  the 
truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put  upon  it  by  the 
plaint!^.  But  as  bills  are  often  of  a  complicated  nature,  and  contain  va- 
rious matter,  a  man  may  plead  as  to  part,  demur  as  to  part,  and  answer  to 
the  residue.  But  no  exceptions  to  formal  minutiae  in  the  pleadings  will  be 
here  allowed ;  for  the  parties  are  at  liberty,  on  the  discovery  of  any  errors 
in  form,  to  amend  them  (a;). 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  biH. 
It  is  given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress  :  but  where 
there  are  amicable  defendants,  their  answer  is  usually  taken  without  oath 
by  consent  of  the  plaintiff.  This  method  of  proceeding  is  taken  from  the 
ecclesiastical  courts,  like  the  rest  of  the  practice  in  chancery :  for 
[*447]  there,  in  almost  every  case,  the  plaintiff  may  demand  the  *oath 
of  his  adversary  in  supply  of  proof.  Formerly  this  was  done  in 
those  courts  with  compurgators,  in  the  manner  of  our  waging  of  law;  ^^^but 
this  has  been  long  disused ;  and  instead  of  it  the  present  kind  of  purga- 
tion, by  the  single  oath  of  the  party  himself,  was  introduced.  This  oath 
was  made  use  of  in  the  spiritual  courts,  as  well  in  criminal  cases  of  eccle- 
siastical cognizance,  as  in  matters  of  civil  right ;  and  it  was  then  usually 
denominated  the  oath  ex  officio :  whereof  the  high  commission  court  in 
particular  made  a  most  extravagant  and  illegal  use ;  forming  a  court  of 
inquisition,  in  which  all  persons  were  obliged  to  answer  in  cases  of  bare 
suspicion,  if  the  commissioners  thought  proper  to  proceed  against  them  ex 
officio  for  any  supposed  ecclesiastical  enormities.  But  when  the  high  com- 
mission court  was  abolished  by  statute  16  Car.  I.  c.  11.  this  oath  ex  officio 
was  abolished  with  it ;  and  it  is  also  enacted  by  statute  13  Car.  II.  st.  1. 
c.  12.  "  that  it  shall  not  be  lawful  for  any  bishop  or  ecclesiastical  judge  to 
tender  to  any  person  the  oath  ex  officio ,  or  any  other  oath  whereby  the  par- 
ty may  be  charged  or  compelled  to  confess,  accuse,  or  purge  himself,  of 
any  criminal  matter."  But  this  does  not  extend  to  oaths  in  a  civil  suit, 
and  therefore  it  is  still  the  practice,  both  in  the  spiritual  courts  and  in 
equity,  to  demand  the  personal  answer  of  the  party  himself  upon  oath. 
Yet  if  in  the  bill  any  question  be  put,  that  tends  to  the  discovery  of  any 
crime,  the  defendant  may  thereupon  demur,  as  was  before  observed,  and 
may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  must  be  sworn 
before  one  of  the  masters  of  the  court :  if  farther  off,  there  may  be  a  dedi- 
mus  potestatem  or  commission  to  take  his  answer  in  the  country,  where  the 
commissioners  administer  him  the  usual  oath  ;  and  then,  the  answer  being 
sealed  up,  either  one  of  the  commissioners  carries  it  up  to  the  court ,-  or  it 
is  sent  by  a  messenger,  who  swears  he  received  it  from  one  of  the  commis- 

(x)  En  cut  court  de  chcamcerie,  home  ne  terra  agnrder  oohnque  consdenSf  et  nemi  ex  rigore  juris, 

prejudice  par  eon  miepledgittg  ou  pur  defaut   d$  (Dyvereite  des  eourttf  edit.  1934,/92. 296,  S97.  Bro^ 

jorwu,  met  eotouque  le  veryte  del  mater,  car  U  doit  Abr.  t.  jurisdietion.  60.) 

>— ^— ^—                                                     '  -^^— —                      ■                                                 '  ■ 

(17)  If  a  demuirer  be  orerruled,  the  defend-    not  where  he  pleads  to  the  bill     1  Sim.  <Sc 
ant  may  at  the  hearing  demur  ore  tenus,  though    Stu.  227.  et  rid.  Mitf.  PI.  178.  et.  aeq. 

(108)  Bee  Bov.  n.  (103)  at  the  end  of  the  Vol.  B.  Hi. 
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sionerSy  and  that  the  same  hzs  not  been  opened  or  altered  since  he  receiyed 
it.  An  answer  must  be  signed  bj  counsel,  and  must  either  deny 
or  confess  all  the  *material  parts  of  the  bill ;  or  it  may  confess  and  [*448] 
avoid,  that  is,  justify  or  palliate  the  facts.  If  one  of  these  is  not 
done,  the  answer  may  be  excepted  to  for  insufficiency,  and  the  defendant 
be  compelled  to  put  in  a  more  sufficient  answer.  A  defendant  cannot  pray 
any  thing  in  this  his  answer,  but  to  be  dismissed  the  court ;  if  he  has  any 
relief  to  pray  against  the  plaintiff,  he  must  do  it- by  an  original  bill  of  his 
own,  which  is  called  a  eross-bill. 

After  answer  put  in,  the  plaintiff  upon  payment  of  costs  may  amend  his 
bill,  either  by  adding  new  parties,  or  new  matter,  or  both,  upon  the  new 
lights  given  him  by  the  defendant ;  and  the  defendant  is  obliged  to  answer 
afresh  to  such  amended  bill.  But  this  must  be  before  the  plaintiff  has  re- 
plied to  the  defendant's  answer,  whereby  the  cause  is  at  issue ;  for  after- 
wards, if  new  matter  arises,  which  did  not  exist  before,  he  must  set  it  forth 
by  a  suppUmentaUhUl.  There  may  be  also  a  bill  of  revivor  when  the  suit  is 
abated  by  the  death  of  any  of  the  parties ;  in  order  to  set  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  stand.  And  there  is  like- 
wise a  bill  of  tn/6f7>^aier;^^^where  a  person  who  owes  a  debt  or  rent  to  one 
of  the  parties  in  suit,  but,  till  the  determination  of  it,  he  knows  not  to  which, 
desires  that  they  may  interplead,  that  he  may  be  safe  in  the  payment.  In 
this  last  case  it  is  usual  to  order  th»  money  to  be  paid  into  court  for  the 
benefit  of  such  of  the  parties,  to  whom  upon  hearing  the  court  shall  decree 
it  to  be  due.  But  this  depends  upon  circumstances ;  and  the  plaintiff  must 
also  annex  an  affidavit  to  his  bill,  swearing  that  he  does  not  collude  with 
either  of  the  parties  (18). 

If  the  plaintiff  finds  sufficient  matter  confessed  in  the  defendant's  answer 
to  ground  a  decree  upon,  he  may  proceed  to  the  hearing  of  the  cause  up^ 
on  bill  and  answer  only.  But  in  that  case  he  must  take  the  defendant's 
answer  to  be  true,  in  every  point.  Otherwise  the  course  is  for  the  plaintiff 
to  reply  generally  to  the  answer,  averring  his  bill  to  be  true,  cer- 
tain, and  sufficient,  and  the  defendant's  answer  to  be  Mirectly  the  [*449] 
reverse  ;  which  he  is  ready  to  prove  as  the  court  shall  award  ; 
upon  which  the  defendant  rejoins,  averring  the  like  on  his  side  ;  which  is 
joining  issue  upon  the  facts  in  dispute.  To  prove  which  facts  is  the  next 
concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositions  in 
writing,  according  to  the  mannet  of  the  civil  law.  And  for  that  purpose 
inUrrogcUories  are  framed,  or  questions  in  writing ;  which,  and  which  only, 
are  to  be  proposed  to,  and  asked  of,  the  witnesses  in  the  cause  (19).  These 
interrogatories  must  be  -short  and  pertinent :  not  leading  ones  ;  (as,  "  did 
not  you  see  this,  or,  did  not  you  hear  that !")  for  if  they  be  such,  the  depo- 
sitions taken  thereon  will  be  suppressed  and  not  suffered  to  be  read.  For 
the  purpose  of  examining  witnesses  in  or  near  London,  there  is  an  e!xami- 
ner's  office  appointed ;  but  for  such  as  live  in  the  coimtry,  a  commission  to 
examine  witnesses  is  usually  granted  to  four  commissioners,  two  named  of 
each  side,  or  any  three  or  two  of  them,  to  take  the  depositions  there.  And 
if  the  witnesses  reside  beyond  sea,  a  commission  may  be  had  to  examine, 
them  there  upon  their  own  oaths,  and  (if  foreigners)  upon  the  oaths  of  skil- 

(18)  And  must  bring  the  money  (if  any  is  (19)  In  New  York,  witnesses  may  be  exa- 

doe)  into  coart,  or  at  least  offer  to  do  so  by  his  mined  before  examiners  in  the  presence  of  the 

bill.    Prac.  Reg.  39.    Bunb.  303.    Baxgard.  parties  and  their  counsel,  and  without  inter- 

Ch.  250.  Mitf.  PI.  40.  rogatories.    (2  R.  S.  180,  4  83.) 

(103)  See  flov.  n.  (103)  at  the  end  of  the  Vol.  B.  ni. 
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All  interpreters.  And  it  hath  been  established  (y)  that  the  deposition  of  an 
Heathen  who  believes  in  the  Supreme  Being,  taken  bj  commission  in  the 
most  solemn  manner  according  to  the  custom  of  his  own  country,  may  be 
read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  with- 
out partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chan- 
cery ;  and  their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  com- 
pellable by  process  of  subpoena^  as  in  the  courts  of  common  law,  to  appear 
and  submit  to  examination.  And  when  their  depositions  are  taken,  they 
are  transmitted  to  the  court  with  the  same  care  that  the  answer  of  a  de- 
fendant is  sent. 
[*450]  *If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very 
usual  to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses, 
although  no  suit  is  depending ;  for,  it  may  be,  a  man's  antagonist  only 
waits  for  the  death  of  some  of  them  to  begin  his  suit.  This  is  most  fre- 
quent when  lands  are  devised  by  will  away  from  the  heir  at  law  ;  and 
the  devisee,  in  order  to  perpetuate  the  testimony  of  the  witnesses  to  such 
will,  exhibits  a  bill  in  chancery  against  the  heir,  and  sets  forth  the  will 
verbatim  therein,  suggesting  that  the  heir  is  inclined  to  dispute  its  validity  : 
and  then,  the  defendant  having  answered,  they  proceed  to  issue  as  in 
other  cases,  and  examine  the  witnesses  to  the  will ;  after  which  the  cause 
is  at  an  end,  without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  but  the  heir  is  entitled  to  his  costs,  even  though  he  contests  the 
will.     This  is  what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  deposi- 
tions may  be  published,  by  a  rule  to  pass  publication ;  after  which  they 
are  open  for  the  inspection  of  all  the  parties,  and  copies  may  be  taken  of 
them.  The  cause  is  then  ripe  to  be  set  down  for  hearing,  which  may  be 
done  at  the  procurement  of  the  plaintiff,  or  defendant,  before  either  the 
lord  chancellor  or  the  master  of  the  rolls,  according  to  the  discretion  of  the 
clerk  in  court,  regulated  by  the  nature  and  importance  of  the  suit,  and 
the  arrear  of  causes  depending  before  each  of  them  respectively.  Con- 
cerning the  authority  of  the  master  of  the  rolls,  to  hear  and  determine 
causes,  and  his  general  power  in  the  court  of  chancery,  there  were  (not 
many  years  since)  divers  questions,  and  disputes  very  warmly  agitated  ; 
to  quiet  which  it  was  declared  by  statute  3  Geo.  II.  c.  30.  that  all  orders 
and  decrees  by  him  made,  except  ^uch  as  by  the  course  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid  ;  sub- 
ject nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor,  and 
so  as  they  shall  not  be  enrolled,  till  the  same  are  signed  by  his 
[*451]  lordship.  Either  party  may  be  subpoena' d  to  hear  judgment  *on 
the  day  so  fixed  for  the  hearing  :  and  then,  if  the  plaintiff  does 
not  attend,  his  bill  is  dismissed  with  costs  ;  or,  if  the  defendant  makes  de- 
fault, a  decree  will  be  made  against  him,  which  will  be  final,  unless  he 
pays  the  plaintiff's  cost  of  attendance,  and  phews  good  cause  to  the  con- 
trary on  a  day  appointed  by  the  court.  A  plaintiff's  bill  may  also  at  any 
time  be  dismissed  for  want  of  prosecution,  which  is  in  the  nature  of  a  non- 
suit at  law,  if  he  suffers  three  terms  to  elapse  without  moving  forward  in 
the  cause. 

When  there  are  cross  causes,  on  a  cross  bill  filled  by  the  defendant 
against  the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to 

(f)  Omidraiid  v.  Baiker.    I  Atk.  tl. 
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be  brought  on  together,  that  the  same  hearing  and  the  same  decree  may 
serve  for  both  of  them.  The  method  of  hearing  causes  in  court  is  usually 
this.  The  parties  on  both  sides  appearing  by  their  counsel,  the  plaintifTs 
bill  is  first  opened,  or  briefly  abridged,  and  the  defendant's  answer  also,  by 
the  junior  counsel  on  each  side :  afler  which  the  plaintiffs  leading  counsel 
states  the  case  and  the  matters  in  issue,  and  the  points  of  equity  arising 
therefrom :  and  then  such  depositions  as  are  called  for  by  the  plaintiff  are 
read  by  one  of  the  six  clerks,  and  the  plaintiff  may  also  read  such  part  of 
the  defendant's  answer,  as  he  thinks  material  or  convenient  [z) :  and  after 
this  the  rest  of  the  counsel  for  the  plaintiff  make  their  observations  and 
arguments.  Then  the  defendant's  counsel  go  through  the  same  process 
for  him,  except  that  they  may  not  read  any  part  of  his  answer ;  and  the 
counsel  for  the  plaintiff  are  heard  in  reply.  When  all  are  heard,  the  court 
pronounces  the  decree,  adjusting  every  point  in  debate  according  to  equity 
and  good  conscience ;  which  decree  being  usually  very  long,  the  minutes 
of  it  are  taken  down,  and  read  openly  in  court  by  the  registrar  (20).  The 
matter  of  costs  to  be  given  to  eidier  party,  is  not  here  held  to  be  a  point  of 
right,  but  merely  discretionary  (by  the  statute  17  Ric.  II.  c.  6.) 
according  to  the  circumstances  of  the  case,  as  they  ^appear  [*452] 
more  or  less  favourable  to  the  party  vanquished.  And  yet  the 
statute  15  Hen.  YI.  c.  4.  seems  expressly  to  direct,  that  as  well  dama- 
ges as  costs  shall  be  given  to  the  defendant,  if  wrongfully  vexed  in  this 
court. 

The  chancellor's  decree  is  either  interlocutory  ox  final.  It  very  seldom . 
happens  that  the  first  decree  can  be  final,  or  conclude  the  cause ;  for,  if 
any  matter  of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the 
deficiency  of  trial  by  written  depositions,  that  it  will  not  bind  the  parties 
thereby,  but  usually  directs  the  matter  to  be  tried  by  jury ;  especially 
such  important  facts  as  the  validity  of  a  will,  or  whether  A  is  the  heir  at 
law  to  B,  or  the  existence  of  a  modus  dedmandi,  or  real  and  immemorial 
composition  for  tithes.  But,  as  no  jury  can  be  summoned  to  attend  this 
court,  the  fact  is  usuallv  directed  to  be  tried  at  the  bar  of  the  court  of 
king's  bench  or  at  the  assises,  upon  2l  feigned  issue.  For,  (in  order  to  bring 
it  there,  and  have  the  point  in  dispute,  and  that  only,  put  in  issue,)  an  ac- 
tion is  brought,  wherein  the  plaintiff  by  a  fiction  declares  that  he  laid  a 
wager  of  5/.  with  the  defendant,  that  A  was  heir  at  law  to  B  ;  and  then 
avers  that  he  is  so ;  and  therefore  demands  the  51.  The  defendant  admits 
the  feigned  wager,  but  avers  that  A  is  not  the  heir  to  B  ;  and  thereupon 
that  issue  is  joined,  which  is  directed  out  of  chancery  to  be  tried ;  and 
thus  the  verdict  of  the  jurors  at  law  determines  the  fact  in  the  court  of 
equity.  These  feigned  issues  seem  borrowed  from  the  sponsiojudicialis  of 
the  Romans  {a) :  and  are  also  frequently  used  in  the  courts  of  law,  by 
consent  of  the  parties,  to  determine  some  disputed  rights  without  the  for- 

U)  On  a  trial  at  law  if  the  plaintiff  reads  any  part  (a)  Nolo  est   sponsio  judicialu  :  "  tpondetne 

of  tbe  defendant's  answer,  lie  must  read  the  whole  quingentos  si  meus  sit  T  spondeo  si  tuus  sit.    Et  iu 

ol  it :  for  by  reading  any  of  it  he  shews  a  reliance  91/oyue  spotutesne  guingentosy  ni  tuus  sit  ?  spondeo, 

on  the  truth  of  the  defendant's  testimony,  and  m  mens  sit.».   Vide  Heinec.  Antiquitat.  I  3,  t.  16, 

makes  tbe  whole  of  his  answer  evidence.  ^  3,  4  Sigon.  dejudiciis^  1. 21,  p.  4M.  cUtU.  Utid. 


(20)  It  is  not  now  the  practice  for  the  regis-    a  decree  has  been  drawn  up  and  entered,  no 
trar  to  read  the  minutea  of  the  decree  openly    errors  in  it  can  be  recti fiea  on  motion,  or  liy 
in  court;  but  any  party  to  the  suit  may  procure    any  other  proceeding  than  by  rehearing  the 
a  copy  of  them,  and  if  there  is  any  mistake,    cause, 
may  move  lo  have  them  amended.    But  after 
Vol.  II.  47 
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tnality  of  pleading,  and  thereby  to  save  muoli  time  and  expense  in  the  de- 
cision of  a  cause  (21). 

So  likewise,  if  a  question  of  mere  law  arises  in  the  course  ot 
[*453]  a  cause,  as  whether  by  the  words  of  a  will  an  estate  for  life  or  *in 
tail  is  created,  or  whether  a  future  interest  devised  by  a  testator 
shall  operate  as  a  remainder  or  an  ex^utory  devise,  it  is  the  practice  of  this 
court  to  refer  it  to  the  opinion  of  the  judges  of  the  court  of  king's  bench 
or  common  pleas,  upon  a  case  stated  for  that  purpose  (22),  (23) ;  wherein 
all  the  material  facts  are  admitted,  and  the  point  of  law  is  submitted  to 
their  decision  :  who  thereupon  hear  it  solemnly  argued  by  counsel  on  both 
sides,  and  certify  their  opinion  to  the  chancellor.  And  upon  such  certificate 
the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long 
accounts  are  to  be  settled,  incunibrances  and  debts  to  be  inquired  into,  and 
a  hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  full  and  suffi- 
cient justice.  These  matters  are  always  by  the  decree  on  the  first  hearing 
referred  to  a  master  in  chancery  to  examine ;  which  examinations  fre- 
quently last  for  years  :  and  then  he  is  to  report  the  fact,  as  it  appears  to 
him,  to  the  court.  This  report  may  be  excepted  to,  disproved,  and  over- 
ruled ;  or  otherwise  is  confirmed,  and  made  absolute,  by  order  of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master 
ended,  the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  re- 
served ;  and  a  final  decree  is  made  :  the  performance  of  which  is  enforced  (if 
necessary)  by  commitment  of  the  person,  or  sequestration  of  the  party's 
estate.  And  if  by  this  decree  either  party  thinks  himself  aggrieved,  he 
may  petition  the  chancellor  for  a  rehearing  ;  whether  it  was  heard  before 
his  lordship,  or  any  of  the  judges,  sitting  for  him,  or  before  the  master  of 
the  rolls.  For  whoever  may  have  heard  the  cause,  it  is  the  chancellor's 
decree,  and  must  be  signed  by  him  before  it  is  enrolled  {b) ;  which  is  done 
of  course  unless  a  rehearing  be  desired  Every  petition  for  a  rehearing 
must  be  signed  by  two  counsel  of  character,  usually  such  as  have  been 
concerned  in  the  cause,  certifying  that  they  apprehend  the  cause 
[•454]  is  proper  to  be  reheard.  And  upon  the  ^rehearing,  all  the  evi- 
dence taken  in  the  cause,  whether  read  before  or  not,  is  now  ad- 
mitted to  be  read ;  because  it  is  the  decree  of  the  chancellor  himself,  who 
only  now  sits  to  hear  reasons  why  it  should  not  be  enrolled  and  perfected  ; 
at  which  time  all  omissions  of  either  evidence  or  argument  may  be  sup- 
plied (c).  But,  afler  the  decree  is  once  signed  and  enrolled,  it  cannot  be 
reheard  or  rectified,  but  by  bill  of  review,  or  by  appeal  to  the  house  of 
lords. 

(b)  Stat.  8  Geo.  m.  c  S9.    See  p.  450.  (e)  GUb.  Rep.  151, 152. 


(21)  The  consent  of  the  ooart  ought  also  to  a  donbt  might  be  decided  in  that  soit,  and  he 
be  preTioosly  obtained,  for  a  trial  ota  feigned  suspended  bis  decree  till  the  court  of  law  had 
issue  without  such  consent  is  a  contempt,  given  its  judgment.  It  appears  that  the  irst 
which  will  authorize  the  court  to  order  the  pro-  case  sent  from  the  rolls  to  the  king's  bench,  is 
ceedings  to  be  stayed.    4.  T.  R.  402.  in  6  T.  R.  313.  where  lord  Kenyon  says,  "  I 

(22)  In  New-York,  the  practice  of  sending  believe  that  there  is  no  instance  in  which  this 
a  matter  from  chancery  to  a  court  of  law  for  court  ever  certified  their  opinion  on  a  case 
its  opinion,  does  not  prevail.  sent  here  from  the  master  of  the  rolls.    In  Col- 

(23)  Fonnerly,  when  a  case  was  heard  be-  son  v.  Colson  it  was  refused ;  but  I  think  it 
fore  the  master  of  the  rolls  sitting  in  his  own  was  an  idle  formality,  and  I  shall  feel  no  le 
court,  on  which  he  wished  to  have  the  opinion  luci^ince  in  certifying  in  such  cases,  because 
of  a  oouit  of  law,  he  directed  an  action  to  be  I  think  it  is  convenient  to  the  suitors  of  that 
commenced  l^  the  parties  in  a  court  of  law  in  court" 

such  a  foim,  Uiat  the  question  on  which  he  had 
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A  bill  of  review  (24)  may  be  had  upon  apparent  error  in  judgment,  ap- 
pearing on  the  face  of  the  decree ;  or,  by  special  leave  of  the  court,  upon 
oath  made  of  the  discovery  of  new  matter  or  evidence,  which  could  not 
possibly  be  had  or  used  at  the  time  when  the  decree  passed.  But  no  new 
evidence  or  matter  then  in  the  knowledge  of  the  parties,  and  which  might 
have  been  used  before,  shall  be  a  sufficient  ground  for  a  bill  of  review 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier 
resort  of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutor)' 
Older  or  final  determination  in  this  court :  and  it  is  effected  by  petition  to 
the  house  of  peers,  and  not  by  writ  of  error,  as  upon  judgments  at  com- 
mon law.  This  jurisdiction  is  said  {d)  to  have  begun  in  18  Jac.  I.,  and  it 
is  certain,  that  the  first  petition,  which  appears  in  the  records  of  parlia- 
ment, was  preferred  in  that  year  (e) ;  and  that  the  first  which  was  heard 
and  determined  (though  thi  name  of  appeal  was  then  a  novelty)  was  pre- 
sented in  a  few  months  afler  (/) ;  both  levelled  against  the  lord  chancel- 
lor Bacon  for  corruption  and  other  misbehaviour.  'It  was  afterwards  warm- 
ly controverted  by  the  house  of  commons  in  the  reign  of  Charles  the  Se- 
cond {g).  But  this  dispute  is  now  at  rest  (h) :  it  being  obvious  to  the  rea- 
son ofall  mankind,  that,  when  the  courts  of  equity  became  princi- 
pal tribunals  for  deciding  causes  of  property,  a  revision  of  their  *de-  [*455] 
trees  (by  way  of  appeal)  became  equally  necessary,  as  a  wiit  of 
error  from  the  judgment  of  a  court  of  law.  And,  upon  the  same  princi- 
ple, from  decrees  of  the  chancellor  relating  to  the  commissioners  for  the 
dissolution  of  chauntries,  ^c,  under  the  statute  37  Hen.  VIII.  c.  4.  (as 
well  as  for  charitable  uses  under  the  statute  43  Eliz.  c.  4.)  an  appeal  to 
the  king  in  parliament  was  always  unquestionably  allowed  (i).  But  no 
new  evidence  is  admitted  ia  the  house  of  lords  upon  any  account ;  this 
being  a  dictinct  jurisdiction  (k) :  which  differs  it  very  considerably  from 
those  instances,  wherein  the  same  jurisdiction  revises  and  corrects  its  own 
acts,  as  in  rehearings  and  bills  of  review.  For  it  is  a  practice  unknown 
to  our  law  (though  constantly  followed  in  the  spiritual  courts),  when  a 
superior  court  is  reviewing  the  sentence  of  an  inferior,  to  examine  the  jus- 
tice of  the  former  decree  by  evidence  that  was  never  produced  below. 
And  thus  much  for  the  general  method  of  proceeding  in  the  courts  o( 
equity. 


(d)  Com.  Joum.    13  Mar.  1704. 

(e)  Lords*  Joum.    S3  Mar.  1G80. 

(/)  Lords*  Jouin.  3. 11.    18  Dec.  1081. 
ii)  Com.  Jonxn.  19  Nov.  1075,  dsc. 


(A)  Show.  Pari.  C.  81. 

(t)  Duke's  Charitable  Uses,  OS 

(k)  GUb.  Rep.  155, 150. 


(24)  A  bill  of  review  is  only   necessaTT    years.    Id.  69.    1  Bro.  P.  C.  95.    5  Bra.  P 
where  a  decree  is  signed  vod  enrolled.    Mitl.    G.  4W.    6  Bro.  P.  C.  395. 
PL  71.    It  cannot  oe  brought  after  twenty 
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No.  I. 

.  Proceedings  on  a  Writ  of  Right  Patent. 

Sectl.  WrUofBxtsn  Patent  in  tktCoiiKtBAROft. 

GrcoRGs  the  Second,  by  the  flrrace  of  Gbd,  of  Great  Britain,  France,  and 
Ireland  King,  Defeuoer  of  the  Faith,  and  so  forth,  to  Willoughby,  Earl 
of  Abingdon^eeting.  We  command  you  that  without  delay  you  hold 
fall  righL  to  William  Kent,  Esquire,  of  one  messuage  and  twenty  acres 
of  land,  with  the  appurtenances,  in  Dorchester,  which  he  claims  to  hold 
of  jTou  bv  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of 
which  Richard  Allen  deforces  him.  And  unless  you  do  so,  let  the 
Sheriff  of  Oxfordshire  do  it,  that  we  no  longer  hear  complaint  thereof  , 

for  defect  of  richt.  Witnb88  ourself  at  Westminster,  the  twentieth  day 
of  August,  in  the  thirtieth  year  of  our  reign. 

Pledges  of  pr««:«tion.jS^»|„^ 

Sects.  Writ ef  "loia^ to rmemU into tkiCwarnCcfOS?. 

CBiRLEa  Morton,  Esquire,  Sheriff  of  Oxfordshire,  to  John  Long,  Bai- 
liff errant  of  oar  Lord  the  King  and  of  myself,  greeting.  Becadbb  ^sf 
the  complaint  of  William  Kent,  Esi^uire,  personally  present  at  my  Coun- 
ty Court,  to  wit,  on  Monday,  the  sixth  day  of  September  in  the  thirtieth 
year  of  tne  rei^  of  our  Lord  Georgs  the  Second,  by  the  rrace  of  Grod. 
of  Great  Britain,  France,  and  Ireland  King.  Defender  of  the  Faith,  ana 
so  forth,  at  Oxford,  in  the  shirehouse  there  nolden,  I  am  informed,  that 
although  he  himself  the  writ  of  our  said  lord  the  King  of  right  patent 
directed  to  Willou^hby,  Earl  of  Abingdon,  for  this  that  *he  should  hold  [  *ii  ] 
fall  right  to  the  said  William  Kent,  of  one  messuage  and  twenty  acres  *' 
of  land,  with  the  appurtenances,  in  Dorchester,  within  my  said  county, 
of  which  Richard  Allen  deforces  him,  hath  brought  to  the  said  Wil 
lou^hbv,  Earl  of  Abingdon ;  yet  for  that  the  said  Willoughbv,  Earl  of 
Abmgaon,  favoureth  the  said  Richard  Allen  in  this  part,  and  hath  hi- 
therto delayed  to  do  full  right  according  to  the  exigence  of  the  said 
writ,  I  command  you  on  the  part  of  our  said  Lord  the  King,  firmly  en- 
joining, that  in  your  proper  person  you  go  to  the  Court  Baron  of  the 
said  Willoughby,  Earl  of  Abm^on,  at  Dorchester  aforesaid,  and  take 
away  the  plaint,  which  there  is  between  the  said  William  Kent  and 
Richard  Allen  by  the  said  writ,  into  my  County  Court  to  be  next  holden ; 
and  summon  by  good  summoners  the  said  Richard  Allen,  that  he  be  at 
my  County  Court,  on  Monday,  the  fourth  day  of  October  next  coming, 
at  Oxford,  in  the  shirehouse  there  to  be  holden,  to  answer  to  the  said 
William  Kent  thereof.  And  have  you  there  then  the  said  plaint,  the 
summoners,  and  this  precept.  Given  in  my  County  Court,  at  Oxford,  in 
the  shirehouse,  the  sixth  day  of  September,  in  the  year  aforesaid. 

Sect.  3.  Writ  of  Pone,  to  remove  it  into  the  Court  of  Common  Pleab. 

Georoe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  ofthe  Faith,  and  so  forth,  to  the  Sheriff  of 
Oxfordshire,  greeting.  Fur  at  the  request  of  William  Kent,  before  our 
jostices  at  Westminster,  on  the  Morrow  of  All  Souls,  the  plaint  which 
is  in  your  County  Court  b^  our  writ  of  right,  between  the  said  William 
Kent,  demandant,  and  Richard  Allen,  tenant,  of  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester;  and  sum- 
mon by  good  summoners  the  said  Richard  Allen,  that  he  be  then  there, 
10  answer  to  the  said  William  Kent  thereof.  And  have  you  there  the 
summoners  and  this  writ.  Witness  ourself  at  Westminster,  the  tenth 
day  of  September,  in  the  thirtieth  year  of  our  reign. 
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No.  L 


[•iii] 


Witt. 


ml  curiam. 
Cofurt. 


Efpl66t. 

Defence, 


Wager  of 
bettel. 


[•iv] 

BepUcmtlon. 


Joinder  of 


Sect.  4.  WrU  of  Right,  quia  Dominus  remisit  Cariam. 

Geobge  the  Second,  by  the  grace  of  God,  of  Oreat  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of 
Oxfordshire,  greeting.  Combiano  Richard  Allen,  that  he  justly  and 
without  delay  render  unto  William  Kent  one  messuage  and  twenty  acres 
of  land,  with  the  a{)purtenance8,  in  Dorchester,  which  he  claims  to  be 
his  right  aad  inheritance,  and  whereupon  he  complains  that  the  afore- 
said Richard,  unjustly  deforces  him.  And  unless  he  shall  so  do.  and 
*if  the  said  William  shall  give  you  secarity  of  prosecuting  his  claim, 
then  summon  by  good  summoners  the  said  Kichard,  that  he  appear  be- 
fore our  justices  at  Westminster,  on  the  Morrow  of  All  Souls,  to  show 
wherefore  he  hath  not  done  it.  And  have  you  there  the  summoners 
and  this  writ.  Witness  ourself  at  Westminster,  the  twentieth  day  ot 
August,  in  the  thirtieth  year  of  our  reign.  Because  Willoughby,  Earl 
of  Abingdon,  the  chief  lord  of  that  fee,  nath  thereupon  remised  unto  us 
his  court. 


Pledges  of    (  John  Dob. 
prosecution,  (  Rich.  Roe. 


Summoners  of  the         ^  John  Dbh. 
within-named  Richard,  \  Rich.  Fen. 


Oxon 
to  wit 


Sect.  5.  T%e  Record^  vritk  tke  award  of  BaUa.f 

Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 
Justices  of  the  Bench  of  the  Lord  the  King  at  Westminster,  of  the 
term  of  Saint  Michael,  in  the  thirtieth  year  of  the  reign  of  the  Lord 
George  the  Second,  by  the  grace  of  Grod,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  d«. 

,  )  Wir.LiAM  Kent,  Esquire,  by  James  Parker,  his  attorney,  de- 
I.  >  mands  against  Richard  Allen,  Gentleman,  one  messaaj^e  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester,  as  his  rir ht 
and  inheritance,  by  writ  of  the  Lord  the  King  of  right,  because  Wil- 
loaghby,  Earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath  now  thereupon 
remised  to  the  Lord  the  King  his  conn.  And  whereupon  he  saith,  tnat 
he  himself  was  seised  of  the  tenements  aforesaid,  with  the  appurtenan- 
ces, in  his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time 
of  the  Lord  George  the  First,  late  Kin^  of  Great  Britain,  by  taking  the 
esplees  thereof  to  the  valued  |of  ten  shillings,  and  more,  in  rents,  com. 
and  grass.]  And  that  such  is  his  right  he  offers  [suit  and  good  proof.1 
And  the  said  Richard  Allen  J>^  Peter  Jones,  his  attorney,  comes  ana 
defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when  [and 
where  it  shall  behove  him,]  and  all  [that  concerns  it,]  and  whatsoever 
[he  ought  to  defend!  and  chiefly  the  tenements  aforesaid,  with  the  ap- 
purtenances, as  of  fee  and  rignt,  [namely,  one  messuage  and  twenty 
acres  of  land,  with  appurtenances  in  Dorchester.]  *  And  this  he  is  ready 
to  defend  by  the  boay  of  his  freeman,  George  Rumbold  bv  name,  who 
.  is  present  here  in  court,  ready  to  defend  the  same  by  his  body,  or  in  what 
manner  soever  the  Court  of  the  Lord  the  King  shall  consider  that  be 
ought  to  defend.  *  And  if  any  mischance  should  befal  the  said  George, 
(which  God  defend,^  he  is  ready  to  defend  the  same  by  another  man, 
who  [is  bounden  ana  able  to  defend  it.]  And  the  said  William  Kent 
saiih,  that  the  said  Richard  Allen  unjwftly  defends  the  right  of  him 
the  said  William,  and  his  seisin,  &c.  and  all,  dbc.  and  whatsoever,  Slc. 
and  chiefly  of  the  tenements  aforesaid  with  the  appurtenances,  as  of  fee 
and  right,  &c.  *,  because  he  saith,  that  he  himself  was  seised  of  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  in  the  time  of  peace,  in  the  time  of  the  said  Lord  George  the 
First,  late  King  of  Great  Britain,  by  taking  the  esplees  thereof  to  the 
value,  &c.  And  that  such  is  his  right,  he  is  prepared  to  prove  by  the 
body  of  his  freeman,  Henry  Brougbton  by  name^  who  is  present  here  in 
Court  ready  to  prove  the  same  by  his  bod^,  or  m  what  manner  soever 
the  Court  of  the  Ijord  the  King  shall  consider  that  he  ought  to  prove; 

t  As  to  battel,  see  page  337,  n.  7.       the  Appendix,  are  usually  no  other- 
t  N.B.  The  clauses  between  hooks,    wise  expii^ased  in  the  Records  than  Igr 
in  this  aad  the  subsequent  numbers  of    an  &c. 
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and  if  any  mischance  shonld  be&l  the  said  Henry,  (which  God  defend,)       No.  I. 

he  is  ready  to  prove  the  same  by  another  man,  who,  &c.    And  hereupon      ^^-v^ 

it  is  demanded  of  the  said  Qtotse  and  Henry,  whether  they  are  ready 

to  make  battel,  as  they  before  have  waged  it;  who  say  that  they  are. 

And  the  same  George  Rumbold  giveth  gage  of  defending,  and  the  said  Ga«;ee  giT6SL 

Henry  Broaghton  giveth  gage  of  proving ;  and  sach  engagement  being 

given  as  the  manner  is,  it  is  demanded  of  the  said  Wuliam  Kent  ana 

Kichard  AUen,  if  they  can  say  anything  wherefore  battel  onght  not  to 

be  awarded  in  this  case ;  who  say  that  they  cannot.    Thereforb  it  is  Award  of 

C0N8IDBKED,  that  battel  be  made  thereon,  &c.   And  the  said  George  Rum-  Battel. 


Reginald  Read  and  Simon  Tayler.    And  thereupon  day  is  here  given 
as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  to  wit, 
on  the  morrow  of  Saint  Martin  next  coming,  by  the  assent  as  well  of  the 
said  William  Kent  as  of  the  said  Richard  Allen.    And  it  is  commanded 
that  each  of  them  then  have  here  his  champion,  sufficiently  furnished 
with  competent  armour  as  becomes  him,  and  ready  to  make  the  battel 
aforesaid :  and  that  the  bodies  of  them  in  the  mean  time  be  safely  kept, 
on  peril  that  shall  fall  thereon.    At  which  dav  here  come  as  well  the  champioM 
saia  William  Kent  as  the  said  Richard  Allen  bv  their  attornies  afore-  aopear 
said,  and  the  said  George  Rumbold  and  Henry  monghton  in  their  pro- 
per persons  likewise  come,  sufficiently  furnished  with  competent  ar- 
mour as  becomes  them,  ready  to  make  the  battel  aforesaid,  as  they  had 
before  waged  it.    And  hereupon  day  is  further  given  by  the  court  here,  AdjouimneDi 
as  well  to  the  said  William  Kent  as  to  the  said  Richard  Allen,  at  Tot-  J»  T^^^ 
hill,  near  the  city  of  Westminster,  in  the  county  of  Middlesex,  to  v/it,  '^^*°*' 
on  the  Morrow  of  the  Purilication  of  the  Blessed  Virgin  Mary  next 
coming,  by  the  assent  as  well  of  the  said  *William  as  of  the  aforesaid      [  *v  ] 
Richard.    And  it  is  commanded,  that  each  of  them  have  then  there  his 
champion,  armed  in  the  form  aforesaid,  ready  to  nmke  the  battel  afore- 
said, and  that  their  bodies  in  the  mean  time,  &c.    At  which  day  here, 
to  wit,  at  Tothill  aforesaid,  comes  the  said  Richard  Allen  by  his  at- 
torney aforesaid,  and  the  said  Greorge  Rumbold  and  Henry  Boughton 
in  their  proper  persons  likewise  come,  sufficiently  furnished  with  com- 
petent armour  as  becomes  them,  read^  to  make  the  battel  aforesaid,  as 
thev  before  had  waged  it.    And  the  said  William  Kent  being  solemnly 
called  doth  not  come,  nor  hath  prosecuted  his  writ  aforesaid.    There-  -     •ndant 
FORE  rr  IS  considered,  that  the  same  William  and  bis  pledges  of  prose-  nonsuiL°^ 
cuting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  false 
complaint,  and  that  the  same  Richard  go  thereof  without  a  day,  &c. 
and  also  that  the  said  Richard  do  hold  the  tenements  aforesaid  with  the  Final  jad«>. 
appurtenances,  to  him  and  his  heirs,  quit  of  the  said  William  and  his  >^ent  for 
heirs,  ibr  ever,  &c.  ^^  ^^"^^ 

Sect.  6.     TVial  by  the  Grand  Assize. 

And  the  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  Defence. 

and  defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when, 
dtc.  and  all,  &c.  and  whatsoever,  &c.  and  chiefly  of  the  tenements  afore- 
said with  the  appurtenances,  as  of  fee  and  right,  &c.  and  puts  himself  Mise 
upon  the  grand  assize  of  the  Lord  the  King,  and  pravs  recognition  to  be 
made,  whether  he  himself  hath  greater  right  to  hold  tne  tenements  afore- 
said with  the  appurtenances  to  him  and  his  heirs  as  tenants  thereof  as  he 
now  holdeth  them,  or  the  said  William  to  have  the  snid  tenements  with 
the  appurtenances,  as  he  above  demandeih  them.    And  he  tenders  here  Tender  of  d«* 
in  Court  six  shillings  and  eight-pence  to  the  use  of  the  Lord  the  now  mi-mark. 
King,  &c.  for  that,  to  wit,  it  may  be  inquired  of  the  time  [of  the  seisin 
alleged  by  the  said  William.]    And  he  therefore  prays,  that  it  may  be 
inquired  by  the  assize,  whether  the  said  William  Keut  was  seised  of 
the  tenements  aforesaid  with  the  appurtenances  in  his  demesne  as  of  fee 
in  the  time  of  the  said  Lord  the  King  George  the  First,  as  the  said 
William  in  his  demand  before  hath  alleged.    Thkhkpork  it  is  com-  summons  of 
manded  the  sheriflT,  that  he  summon  by  good  summoueiN  four  lawful  the  knight*, 
knights  of  his  county,  girt  with  swords,  that  ihey  be  here  on  the  octaves 
of  §aint  Hilary  next  coming,  to  make  election  of  the  assi/.e  aforesaid. 
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No.  I. 

RetaxiL 

fvi] 


Election  of 
Sho  recofcni- 
tors. 


Vmmfaeias. 


Recognitors 
awocn. 


Veidict  for 
the  demand- 
ant. 


Judgment. 


[•vii] 


Siftetritt* 


SherllTi  re- 
turn. 


The  same  day  is  given  as  well  to  the  said  William  Kent  as  to  the  said 
Richard  Allen  here,  &c.  At  which  day  here  come  as  well  the  said 
William  Kent,  as  the  said  Richard  Allen ;  and  the  sheriff,  to  wit,  Sir 
Adam  Alstone,  Knight,  now  returns,  that  he  had  caused  to  be  summon- 
ed Charles  Stephens,  Randel  Wheler,  Toby  Coz,  and  Thomas  Mun- 
day,  four  lawful  knights  of  *his  county,  girt  with  swords,  by  John  Doe 
and  Richard  Roe  his  bailifis,  to  be  here  at  the  said  octaves  of  Saint 
Hilary,  to  do  as  the  said  writ  thereof  commands  and  requires:  and  that 
the  said  summoners,  and  each  of  them,  are  mainprized  by  John  Day 
and  James  Fletcher.  Whereupon  the  said  Charles  Stephens,  Randel 
Wheler,  Toby  Cox,  and  Thomas  Mnnday,  four  lawful  knights  of  the 
county  aforesaid,  girt  with  swords,  being  called,  in  their  proper  persons 
come,  and  being  sworn  upon  their  oath  in  the  presence  of  tbej)ariies 
aforesaid,  chose  of  themselves  and  others  twenty-four,  to  wit,  Charles 
Stephens,  Randel  Wheler,  Toby  Cox,  Thomas  Munday,  Oliver  Green- 
way,  John  Bop,  Charles  Price,  knights ;  Daniel  Prince,  William  Day, 
Roger  Lucas,  Patrick  Fleming,  James  Harris,  John  Richardson,  Alexan- 
der Moore,  Peter  Payne,  Eloberl  €luin,  Archibald  Stuart,  Bartholomew 
Norton,  and  Henry  Davis,  esquires ;  John  Porter,  Christopher  Ball, 
Benjamin  Robinson,  Lewis  Long,  William  Kirby,  gentlemen,  good  and 
lawful  men  of  the  county  aforesaid,  who  neither  are  of  kin  to  the  said 
William  Kent  nor  to  the  said  Richard  Allen,  to  make  recognition  of 
the  grand  assize  aforesaid.  Therefore  it  is  commanded  the  ^eriff, 
that  he  cause  them  to  come  here  from  the  day  of  Easter  in  fifteen  days, 
to  made  the  recognition  aforesaid.  The  same  day  is  there  ^iven  to  the 
parties  aforesaid.  At  which  day  here  come  as  well  the  said  William 
Elent  as  the  said  Richard  Allen,  by  their  attomies  aforesaid,  and  the 
recognitors  of  the  assize,  whereof  mention  is  made  above,  being  called 
come,  and  certain  of  them,  to  wit,  Charles  Stephens,  Randel  Wheler, 
Toby  Cox,  Thomas  Monday,  Charles  Price,  knights;  Daniel  Prince, 
Roger  Lucas,  William  Day,  James  Harris,  Peter  Payne,  Robert  Gluin, 
Henry  Davis,  John  Porter,  Christopher  Ball,  Lewis  Long,  and  William 
Kirby,  being  elected,  tried,  and  sworn  upon  their  oath  say,  that  the  said 
William  Kent  hath  more  right  to  have  the  tenements  aforesaid  with  the 
appurtenances  to  him  and  his  heirs,  as  he  demandeth  the  same,  than 
the  said  Richard  Allen  to  hold  the  same  as  he  now  holdeih  them,  ac- 
cording as  the  said  William  Kent  by  his  writ  aforesaid  haih  supposed. 
Therefore  it  is  considered,  that  the  said  William  Kent  do  recover  his 
seisin  against  the  said  Richard  Allen  of  the  tenements  aforesaid,  with 
the  appurtenances,  to  him  and  his  heirs,  quit  of  the  said  Richard  Allen 
and  his  heirs  for  ever :  and  the  said  Richard  Allen  in  nriercy,  &c. 

•No.  IL 

Proceedings  an  an  Action  of  Trespass  in  Ejectment,  by  Original, 

in  the  King's  Bench. 

Sect.  1.     7%«  Original  Writ. 

GEORGE  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  Kin^,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of 
Berkshire,  greetmg.  If  Richard  Smith  shall  give  you  security  of  prose- 
cuting his  claim,  then  put  by  gage  and  safe  pledges  William  Stiles,  late 
of  Newbury,  gentleman,  so  that  he  be  before  us  on  the  morrow  of  All- 
Souls,  wheresoever  we  shall  then  be  in  England,  to  show  wherefore 
with  force  and  arms  he  entered  into  one  messuage  with  the  appurten- 
ances, in  Sutton,  which  John  Rogers,  Esquire,  hath  demised  to  the 
aforesaid  Richard,  for  a  term  which  is  not  yet  expired,  and  ejected  him 
from  his  said  farm,  and  other  enormities  to  him  did,  to  the  great  da- 
mage of  the  said  Richard,  and  against  our  peace.  And  have  you  there 
the  names  of  the  pledges  and  this  writ.  Witness  ourself  at  West- 
minster, the  twelAh  dayof  October,  in  the  twenty-ninth  year  of  our  reign. 


Pledges  of   )  John  Doe. 
prosecution,  \  Richard  Roe. 


The   within-named 
William  Stiles  is 
tached  by  pledges 


led) 


John  Den. 
Richard  Fen. 
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Sect.  9l    Copy  of  the  Dedaration  against  the  casual  Ejector,  who  gives       No.  IL 
Notice  thereupon  to  the  Tenant  in  Possession.  ^^v^^ 

Michaelmas,  the  29th  of  Kmg  Gteorge  the  Second. 

Berks,  |  Wjllum  Stiles,  late  of  Newbory  in  the  said  county,  gentle-  Dedantton. 
to  wit.  4  man,  was  attached  to  answer  Richard  Smith,  of  a  plea,  where- 
fore witn  force  and  arms  he  entered  into  one  messnage,  with  the  appnr- 
teuances,  in  Sutton  in  the  county  aforesaid,  which  John  Rogers,  Esquire, 
demised  to  the  said  Richard  Smith  for  a  term  which  is  nocyet  expired, 
and  ejected  him  from  his  said  farm,  and  other  wiongs  to  him  did,  to  the 
great  damage  of  the  said  Richard,  and  against  the  peace  of  the  Lord  the 
King,  &c.  And  whereupon  the  said  Richard  by  ^Robert  Martin  his  [  *viii  1 
attorney  complains,  that  whereas  the  said  John  Rogers,  on  the  first  day 
of  October,  in  the  twenty-ninth  year  of  the  reign  of  the  Lord  the  King 
that  now  is.  at  Sutton  aforesaid,  had  demised  to  the  same  Richard  the 
tenement  aforesaid,  with  the  appurtenances,  to  have  and  to  hold  the  said 
tenement,  with  the  appurtenances,  to  the  said  Richard  and  his  assigns, 
from  the  Feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the  end 
and  term  of  five  years  from  thence  next  following  and  fully  to  be  com- 
plete and  ended,  by  virtue  of  which  demise  the  said  Richard  entered 
mto  the  said  tenement,  with  the  appurtenances,  and  was  thereof  possess- 
ed ;  and  the  said  Richard  being  so  possessed  thereof,  the  said  William 
afterwards,  that  is  to  say,  on  the  said  first  day  of  October  in  the  said 
twenty-ninth  year,  with  force  and  arms,  that  is  to  say,  with  swords, 
staves,  and  knives,  entered  into  the  said  tenement,  with  the  appurten- 
ances, which  the  said  John  Ro^rs  demised  to  the  said  Richard  in  form 
aforesaid  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
the  said  Richard  out  of  his  said  farm,  and  other  wrongs  to  him  did,  to 
the  great  dami^e  of  the  said  Richard,  and  against  the  peace  of  the  said 
Lord  the  Bong ;  whereby  the  said  Richard  saith.  that  he  is  injured  and 
damaged  to  the  value  of  twenty  pounds.  And  thereupon  he  brings 
suit,  &c. 

Martin,  for  the  plaintiff,   >  Pledges  of    >  John  Doe, 

Peters,  for  the  defendant. )  prosecution.  )  Richard  Roe. 

Mr.  George  Saunders, 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the  pre-  Notice, 
raises  mentioned  in  this  declaration  of  ejectment,  or  to  some  part  thereof; 
and  I,  being  sued  in  this  action  as  a  casual  ejector,  and  having  no  claim 
or  title  to  the  same,  do  ad  vise  vou  to  appear  next  Hilary  Term  in  his  Ma- 
jesty's Court  of  King's  Bencn  at  Westminster,  by  some  attorney  of  that 
Court,  and  then  and  there,  by  a  rule  to  be  made  of  the  same  Court,  to 
cause  yourself  to  be  made  defendant  in  my  stead ;  otherwise  I  shall  suffer 
judgment  to  be  entered  against  me,  and  you  will  be  turned  out  of  posses- 
sion. 

Your  loving  friend, 

William  Stiles. 

blk  January,  1756. 

♦Sect  3.     T%e  Rule  of  Court.  [  *i^  ] 

Hilary  Term,  in  the  twenty-ninth  Year  of  King  George  the  Second. 

Berks,  )  It  is  ordered  by  the  Court,  by  the  assent  of  both  parties,  and  Smith  against 
to  vfit.  )  their  attomies,  that  George  Saunders,  Gentleman,  may  be  made  ^^^*  '"^'SS. 
defendant,  in  the  place  of  the  now  defendant,  William  Siiles,*and  shall  SS'SST 
immediately  appear  to  the  plaintiff's  action,  and  shall  receive  a  declara-  nances  in  Sut- 
tion  in  a  plea  of  trespass  and  ejectment  of  the  tenements  in  question,  and  ton,  on  the  d»- 
shall  immediately  plead  thereto  Not  Guilty:  and,  upon  the  trial  of  the  r^S, 
issue,  shall  confess  lease,  entry,  and  oaster,  and  insist  upon  his  title  only. 
And  if  upon  the  trial  of  the  issue,  the  said  George  do  not  confess  lease, 
entry,  and  ouster,  and  by  reason  thereof  the  plaintiff  cannot  prosecute 
his  writ,  then  the  taxation  of  costs  upon  sachnon pros,  shall  cease,  and 
the  said  George  shall  pay  such  costs  to  the  plaintiff,  as  by  the  Court  of 
Vol.  IL  48 
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No.  II.  our  Lord  the  King  here  shall  be  taxed  and  adjudged,  for  such  his  default 
<,^v^^  in  non-performance  of  thif  role ;  and  judgment  shall  be  entered  against 
the  said  William  Stiles,  now  the  casual  ejector,  by  default.  And  it  is 
further  ordered,  that  if  upon  the  trial  of  the  said  issue  a  verdict  shall  be 
given  for  the  defendant,  or  if  the  plaintiff  shall  not  prosecute  his  writ 
upon  any  other  cause  than  for  tne  not  confessing  lease,  entry,  and 
ouster  as  aforesaid,  then  the  lessor  of  the  plaintiff  shall  pay  casts,  if  the 
plaintiff  himself  doth  not  pay  them* 

By  the  Court. 
Martin,  for  the  plaintiff, 
Newman,  for  the  defendant. 

Sect.  4.     Tke  Record, 

Pleas  before  the  Lord  the  King  at  Westminster,  of  (he  Term  of  Samt 
Hilary,  in  the  twenty-ninth  Year  of  the  Reign  of  the  Lord  George 
the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ire- 
land King,  Defender  of  the  Faith,  &c. 

Berks,  )  George  Saunders,  late  of  Sutton  in  the  county  aforesaid,  gen  lie- 
to  wU.  \  man,  was  attached  to  answer  Richard  Smith,  of  a  plea,  where- 
fore with  force  and  arms  he  entered  into  ooe  messuage,  witn  the  appur* 
tenances,  in  Sutton,  which  John  Rogers,  Esq.  hath  demised  to  the  said 
Richard  for  a  term  which  is  not  yet  expired,  and  ejected  him  from  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
[  *X  ]       Richard,  and  against  the  peace  of  the  Lord  the  King  that  *now  is.    And 
Declaration,  or  wbereopon  the  said  Richard  by  Robert  Martin,  his  attorney,  complains, 
tcfwX,  that  whereas  the  said  John  Rogers  on  the  first  day  of  October  in  the 

twentv-ninth  year  of  the  reign  of  the  Lord  the  King  that  now  is,  at  Sut- 
ton aforesaid,  had  demised  to  the  same  Richard  the  tenement  aforesaid, 
with  the  appurtenances,  to  have  and  to  hold  the  said  tenement,  with  the 
appurtenances,  to  the  said  Richard  and  his  assigns,  from  the  feast  of 
Samt  Michael  the  Archangel  then  last  past,  to  the  end  and  term  of  five 
years  from  thence  next  following  and  fully  to  be  complete  and  ended ; 
by  virtue  of  which  demise  the  said  Richard  entered  into  the  said  tene- 
ment, with  the  appurtenances,  and  was  thereof  possessed :  and,  the  said 
Richard  being  so  possessed  thereof,  the  said  George  afterwards,  that  is 
to  say,  on  the  first  da^  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  is  to  say,  with  swords,  staves,  and  knives,  entered 
into  the  said  tenement  with  the  apptirtenances,  which  the  said  John  Ro- 
gers demised  to  the  said  Richard  m  form  aforesaid  for  the  term  afore- 
said, which  is  not  yet  expired,  and  ejected  the  said  Richard  out  of  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said 
Richard,  and  against  the  peace  of  the  said  Lord  the  King;  whereby  the 
said  Richard  saith  that  he  is  iniured  and  endamaged  to  the  valae  of 
Defence.  twenty  pounds:  and  thereupon  he  brings  suit,  [and good  proof]    And 

the  aforesaid  Greorge  Saunders,  by  Charles  Newman,  his  attorney,  comes 
and  defends  the  force  and  injniy,  when  [and  where  it  shall  behove  him ;] 
Plea,  not  guil-  and  saith  that  he  is  in  no  wise  guilty  of  the  trespass  and  ejectment  afore- 
^^  said,  as  the  said  Richard  above  complains  agamst  him ;  and  thereof  he 

puts  himself  upon  the  country;  and  the  said  Richard  doth  likewise  the 
Yaan  awaid-  same ;  Therefore  let  a  jury  come  thereupon  before  the  Lord  the  King, 
ed.  on  the  octave  of  the  purification  of  the  blessed  Virgin  Mary,  whereso- 

ever he  shall  then  be  in  England,  who  neither  [are  of  kin  to  the  said 
Richard,  nor  to  the  said  George,]  to  recognize  [^whether  the  said  George 
be  ^ilty  of  the  trespass  and  ejectment  aforesaid ;]  because  as  well  [the 
said  George  as  the  said  Richard,  between  whom  the  differeoce  is,  have 
put  themselves  on  the  said  jury.]    The  same  day  is  there  given  to  the 
Be0pite,ford6-  parties  aforesaid.    Afterwards  the  process  therein,  being  continued 
fault  of  Jiiron.  between  the  said  parties  of  the  plea  aforesaid  by  the  jury,  w  put  between 
Nitifriut,       them  in  respite.  Wore  the  Lord  the  King,  until  the  day  of  Easter  in 
fifteen  days,  wheresoever  the  said  Lord  the  King  shall  then  be  in  Eng- 
land ;  unless  the  justices  of  the  Lord  the  King  assigned  to  take  assises 
in  the  county  aforesaid,  shall  have  come  before  that  time,  to  wit,  on 
Monday  the  eighth  day  of  March,  at  Reading  in  the  said  county,  by  the 
form  of  the  statute  [in  that  case  provided],  by  reason  of  the  default  of 
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the  mrors,  [snmmoaed  to  appear  as  aforesaid.]    At  which  day  before      No.  II. 
the  Lord  the  King,  at  Westminster,  come  the  parties  aforesaid  Dy  their      v^v^ 
attomies  aforesaid ;  and  the  aforesaid  justices  of  •assise,  before  whom      r  •^j  1 
[the  jury  aforesaid  came,]  sent  here  their  record  before  them,  had  in  theae      ••         ^ 
words,  to  wit,  Afterwards,  at  the  day  and  place  within  contained,  be-  PoiUa, 
fore  Heneage  Legger,  Esquire,  one  of  the  Barons  of  the  Exchequer  of 
the  Lord  the  King,  and  Sir  John  Eardley  Wilmot,  Knight,  one  of  the 
justices  of  the  said  Lord  the  King,  assigned  to  hold  pleas  before  the 
King  himself,  justices  of  the  said  Lord  the  King,  assisfned  to  take  assises 
in  the  county  of  Berks  by  the  form  of  the  statute  [in  that  case  provided,] 
come  as  well  the  within-named  Richard  Smith,  as  the  within-written 
George  Saanders,  by  their  attomies  within  contained :  and  the  jurors  of 
the  jury  whereof  mention  is  within  made  being  called,  certain  of  them, 
to  wit,  Charles  Holloway,  John  Hooke,  Peter  Graham,  Henry  Cox, 
William  Brown,  and  Francis  Oakley,  come,  and  are  sworn  upon  tha 
jury;  and  because  the  rest  of  the  jurors  of  the  same  jury  did  not  ap- 
pear, therefore  others  of  the  by-^tanders  being  chosen  by  the  sheriff,  at  y^^  ^  ^^ 
the  request  of  the  said  Richard  Smith,  and  by  the  command  of  the  amstaiitibut 
justices  aforesaid,  are  appointed  anew,  whose  names  are  affixed  to  the 
panel  within  written,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  which  said  jurors  so  appointed  anew,  to  wit,  Roger 
Bacon,  Tnomas  Small,  Charles   Pye,  Eg  ward    Hawkins,  Samuel 
Roberts,  and  Daniel  Parker,  bein?  likewise  called,  come ;  and  together 
with  the  other  jurors  aforesaid  before  impanelled  and  sworn,  being 
elected,  tried,  and  sworn,  to  speak  the  truth  of  the  matter  within  con- 
tained, upon  their  oath  say,  that  the  aforesaid  Georj^  Saunders  is  Verdict  for  the 
guilty  of  the  trespass  and  ejectment  within-written,  m  manner  and  plaintiff, 
form  as  the  aforesaid  Richard  Smith  within  complains  against  him ; 
and  assess  the  damages  of  the  said  Richard  Smith,  on  occasion  of  that 
trespass  and  ejectment,  besides  his  costs  and  charges  which  he  hath  been 
put  unto  about  his  suit  in  that  behalf,  to  twelve  pence ;  and.  for  those 
costs  and  charges,  to  fortv  shillings.    Whereupon  the  said  Richard 
Smith,  bv  his  attorney  aforesaid,  prayeth  judgment  against  the  said 
George  Saunders,  in  and  upon  the  verdict  tubresaid  by  the  jurors  afore- 
said given  in  the  form  aforesaid :  and  the  said  Greorge  Saunders,  by      ^      . 
his  attorney  aforesaid  saith,  that  the  court  here  ought  not  to  proceed  to  ^^  ^f  j^^ 
give  judgment  upon  the  said  verdict,  and  prayeth  that  judgment  against  ment. 
him  the  said  George  Saunders,  in  and  upon  the  verdict  aforesaid  by  the 
jurors  aforesaid  given  in  the  form  aforesaid,  may  be  stayed,  by  reason 
that  the  said  verdict  is  insufficient  and  erroneous,  and  that  the  same 
verdict  may  be  quashed,  and  that  the  issue  aforesaid  may  be  tried  anew 
by  other  jurors  to  be  airesh  impanelled.    And,  because  the  court  of 
the  Lord  the  King  here  is  not  yet  advised  of  giving  their  judgment  of  Continuance, 
and  upon  the  premises,  therefore  day  thereof  is  given  as  well  to  the  said 
Richard  Smitn  as  the  said  Gkorge  Saunders,  before  the  Lord  the  Kin^, 
until  the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  the  said  . 

Lord  *the  King  shall  then  be  in  England,  to  hear  their  judgment  of     [   jUI  J 
and  upon  the  premises,  for  that  the  court  of  the  Lord  the  King  is  not 
yet  advised  thereof    At  which  day  before  the  Lord  the  King  at  West- 
minster, come  the  parties  aforesaid  by  their  attomies  aforesaid ;  upon 
which,  the  record  and  matters  aforesaid  having  been  seen,  and  by  the 
court  of  the  Lord  the  King  now  here  fully  understood,  and  all  and 
singular  the  premises  having  been  examined,  and  mature  deliberation 
being  had  thereupon,  for  that  it  seems  to  the  court  of  the  Lord  the  Opinion  of  tl  •- 
King  now  here  tnat  the  verdict  aforesaid  is  in  no  wise  insufficient  or  *'**"*• 
erroneous,  and  that  the  same  ought  not  to  be  quashed,  and  that  no  new 
trial  ought  to  be  had  of  the  issue  aforesaid,  Therefore  it  is  considered,  Judgm«nUft>r 
that  the  said  Richard  do  recover  against  the  said  George  his  term  yet  ^^  piamttfc 
to  come,  of  and  in  the  said  tenements^  with  the  appurtenances,  and  the 
said  damages  assessed  by  the  said  jury  in  form  aforesaid,  and  also  Costs, 
twenty-seven  pounds  six  shillings  and  eight-pence  for  his  costs  and 
charges  aforesaid,  by  the  court  of  the  Lord  the  King  here  awarded  to 
the  said  Richard,  with  his  assent,  by  way  of  increase ;  which  said 
damages  in  the  whole  amount  to  twenty-nine  pounds,  seven  shillings  capiatur    i-o 
and  eight-pence.    "  And  let  the  said  George  be  taken,  [until  he  maketh  fau. 
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"  fine  lo  the  Lord  the  Kiiig]."t  And  b£reupon  the  said  Richard,  by  his 
attorney  aforesaid,  prayeu  a  writ  of  the  Lord  the  King,  to  be  directed 
to  the  sheriff  of  ^e  county  aforesaid,  to  cause  him  to  have  possession  of 
his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid,  vitb 
the  appurtenances ;  and  it  is  granted  unto  him,  returnable  before  the 
Lord  tne  King  on  the  morrow  of  the  Holy  Trinity,  wheresoever  he 


»UC    BUCIUI,    VUCM     ma     i.vr  »wj,     ««*»        *  MVMiiwp     ..^w*^,   **.>*AQU»,     uvn      »%«m«>w>m, 

that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the  ninth 
day  of  June  last  past,  did  cause  the  said  Richard  to  have  his  possession 
of  his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  as  he  was  commanded. 

•No.  Ill 

Proceedings  on  an  Action  of  Debt  in  the  Court  of  Common  Pleas; 
removed  into  the  King's  Bench  hy  Writ  of  Error.   • 

Sect.  1.  Original. 

Georcue  the  Second,  by  the  erace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of 
Oxfordshire,  greeting.  Command  Charles  Long,  late  of  Burford,  gen- 
tleman, that  justly  and  without  delay  he  render  to  William  Burton 
two  hundred  pounds,  which  he  owes  him  and  unjustly  detains,  as  he 
saith.  And  unless  he  shall  so  do,  and  if  the  said  wiiuam  shall  make 
you  secure  of  prosecuting  his  claim,  then  summon  by  good  summoners 
the  aforesaid  Charles,  that  he  be  before  our  justices,  at  Westminster, 
on  the  octave  of  Saint  Hilary,  to  show  wherefore  be  hath  not  done  it. 
And  have  you  there  then  the  summoners,  and  this  writ.  Witness  oar- 
self  at  Westminster,  the  twenty-fourth  day  of  December,  in  the  twenty- 
eighth  year  of  our  reign. 


P!;^  °f  hoHK  DOK. 

^i^      \  RicHABD  Rob. 
tion.       J 


Summoners  of  the  )  u^„„  Ti>r«««.- 
within  named  J  S??.^A^^.*"- 
Charles  Long,  ) 


Henrt  Johnson. 


Sect.  9.  Process. 


George  the  Second,  by  the  grace  of  God,  of  Great  Britain.  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff 
of  Oxfordshire,  greeting.  Put  by  gage  and  safe  pledges  Charles 
Long,  late  of  Burford,  gentleman,  that  he  be  before  our  justices  at 
Westminster,  on  the  octave  of  the  purification  of  the  blessed  Mary,  to 
answer  to  William  B^irton  of  a  plea,  that  he  render  to  him  two  hundred 
pounds  which  he  owes  him  and  unjustly  detains,  as  he  saith ;  and  to 
show  wherefore  he  was  not  before  our  justices  at  Westminster  on  the 
octave  of  Saint  Hilarv,  as  he  was  summoned.  And  have  there  then 
the  names  of  the  pledges  and  this  writ.  Witness.  Sir  John  Willes, 
Knight,  at  Westminster,  the  twenty-third  day  or  January,  in  the 
twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  )  Edward  Leigh. 
is  attached  by  Pledges,  )  Robert  Tanner. 

•George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff 
of  Oxfordshire,  greeting.  We  command  you,  that  yon  distrein  C  harles 
Long,  late  of  Burford,  gentleman,  by  all  his  lands  and  chattels  within 

Cr  bailiwick,  so  that  neither  he  nor  any  one  through  him  may  lay 
ds  on  the  same,  until  you  shall  receive  from  us  another  com- 
mand thereupon;  and  that  you  answer  to  us  of  the  issues  of  the  same; 
■nd  that  you  have  his  body  before  our  justices  at  Westminster  from 

t  Now  omitted.    See  par?  398. 
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the  day  of  Easter  in  fifteen  days,  to  answer  to  William  Bnrton  of  a     No.  III. 
plea,  tnat  he  render  to  him  two  handred  pounds  which  he  owes  him      ^^v^/ 
and  onjustly  detains,  as  he  saith.  and  to  hear  his  judgment  of  his  many 
defaults.    Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the 
twelfth  day  of  February,  in  the  twenty-eighth  year  of  our  reign. 

The  wiihin  named  Charles  Long  hath  nothing  in  my  bailiwick,  tuml^'j^a?^ 
whereby  he  may  be  distreined. 

Georob  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  c^puu  ad  n- 
and  Ireland  King,  Defender  or  the  Faith,  and  so  forth;  to  the  Sheriff  vo«*<i*w. 
of  Oxfordshire  greeting.  We  command  you,  that  jrou  take  Charles 
Long,  late  of  Harford,  gentleman,  if  he  may  be  found  in  your  bailiwick, 
and  him  safely  keep,  so  that  you  may  hare  his  body  before  our  justices 
at  Westminster  from  the  day  of  Easter  in  five  weeks,  to  answer  to 
William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hun- 
dred pounds,  which  he  owes  him  and  unjustly  detains,  as  he  saith; 
and  whereupon  you  have  returned  to  our  justices  at  Westminster,  that 
the  said  Charles  hath  nothing  in  your  bailiwick,  whereby  he  may  be 
distreined.  And  have  you  there  then  this  writ  Witness,  Sir  John 
Willes,  Knight,  at  Westminster,  the  sixteenth  day  of  April,  in  the 
twenty-eightn  year  of  our  reign. 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.  ^S^itJ^^  '^ 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  TtMUOum  c«- 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  Sheriff  F^. 
of  Berkshire,  greeting.    We  command  you,  that  yon  take  Charles 
Long,  late  of  Burford,  gentleman,  if  he  may  be  foTuyd  in  your  baili- 
wick, and  him  safely  keep,  so  that  you  mav  have  his  body  before  our 
justices  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer 
to  William  Burton.  Gentleman,  of  a  plea,  that  he  render  to  him  two 
hundred  poonds,  wnich  he  owes  him  and  unjustly  detains,  as  he  saith; 
and  whereupon  our  Sheriff  of  Oxfordshire  nath  made  a  return  to  our 
justices  at  Westminster,  at  a  certain  day  now  past,  that  the  ^aforesaid     [    ^^   ] 
Charles  is  not  found  in  his  bailiwick;  and  thereupon  it  is  testified  in 
our  said  Conrt,  that  the  aforesaid  Charles  lurks,  wanders,  and  runs 
about  in  your  county.    And  have  you  there  then  this  writ.    WrrNEsa, 
Sir  John  Willes.  Knight,  at  Westminster,  the  seventh  day  of  May, 
in  the  twenty-eighth  year  of  our  reign. 

Bjr  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  Shcriff'g  »• 
within  named  Charles  Long;  which  I  have  ready  at  the  dav  and  place  ^^l^^  ^^ 
within  contained,  according  as  by  this  writ  it  is  commanded  me.  ^^ 

Off  upon  the  Return  of  Non  est  inventus  tt^on  tJU  firti  Capias,  tke 
Plaintiff  may  sue  otUan  Alias  and  a  Plunes,  aruL  thence  proceed  to 
OuUatory:  &us: 

George  the  Second,  by  the  gnce  of  God,  of  Great  Britain,  France,  AKm  c^iv. 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff 
of  Oxfordshire  greeting.  We  command  you  as  formerly  we  com- 
manded you,  that  vou  take  Charles  Long,  late  of  Burford,  Gentleman, 
if  he  may  be  found  in  vour  bailiwick,  and  him  safely  keep,  so  that  yon 
may  have  his  body  before  our  justices  at  Westminster,  on  the  morrow 
of  the  Holy  Trinity,  to  answer  to  William  Burton,  Gentleman,  of  a 
plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes  him 
and  unjustly  detains,  as  he  saith.  And  have  you  there  then  this  writ. 
WrrNEss,  Sir  John  Willes,  Knight,  at  Westnunster,  the  seventh  day  of 
May,  in  the  twenty-eighth  year  of  our  reign. 

Thc  within  named  Charles  Long  is  not  found  in  my  bailiwick.  *"™*  ^^  *** 


Georoe  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  ptmies 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff  pw. 
of  Oxfordshire  greeting.    We  command  you,  as  we  have  more  than 
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No.  ni.  once  commanded  you,  that  you  take  Charles  Long,  late  of  Burford  . 
Gentleman,  if  he  maybe  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  our  justices  at  Westminster,  from 
the  day  of  the  Holy  Trinity  in  three  weeks,  to  answer  to  William  Bur- 
ton, Gentleman,  of  a  plea,  that  he  render  to  him  two  hundred  pounds, 
which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  have  you 
there  then  this  writ.    Witness,  Sir  John  Willes,  Knight,  at  Westmin- 

^_^^,  ster,  the  thirtieth  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

ShAnff '■  re- 

tnvMtM.  1*^®  within  named  Charles  Long  is  not  found  in  my  bailiwick. 

[  *xvi  ]  *Georg£  the  Second,  by  the  gjrace  of  God,  of  Great  Britain,  France, 
ExigifaeiM,  and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff 
of  Oxfordshire  greeting.  We  command  you,  that  you  cause  Charles 
Long,  late  of  Burford,  Grentleman,  to  be  required  from  county  court  to 
county  court,  until,  according  to  the  law  and  custom  of  our  realm  of 
England,  he  be  outlawed,  if  he  doth  not  appear:  and  if  he  doth  appear, 
then  take  him  and  cause  him  to  be  safel^  kept,  so  that  you  may  have 
his  body  before  ourjnstices  at  Westminster,  on  the  morrow  of  All 
Souls,  to  answer  to  William  Burton,  Gentleman,  of  a  plea,  that  he  ren- 
der to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly  de- 
tains, as  he  saith;  and  wnereupon  you  have  returned  to  our  justices  at 
Westminster,  from  the  day  of  the  Holy  Trinity  in  three  weeKs,  that  he 
is  not  found  in  vour  bailiwick.  And  have  you  there  then  this  writ. 
Witness.  Sir  John  Willes,  Knight,  at  Westminster,  the  eighteenth  day 
of  June,  in  the  twenty-eighth  year  of  our  reign. 

Sheriff's  re-  By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at 
FrSHo  naetuu  Oxford,  in  the  county  of  Oxford,  on  Thursday  the  twenty-first  day  of 
'  June,  in  the  twenty-ninth  year  of  the  reign  of  the  Lord  the  King  within 
written,  the  within  named  Charles  Long  was  required  the  first  time, 
Swtmdo  •xaet'  and  did  not  appear :  and  at  my  county  court  held  at  Oxford  aforesaid, 
**'  on  Thursday  tne  twenty-fourth  day  of  July  in  the  year  aforesaid,  the 

said  Charles  Long  was  required  the  second  time,  and  did  not  appear : 
TnHo  9xaetus,  and  at  my  coanty  court  held  at  Oxford  aforesaid,  on  Thursday  the 
twenty-first  day  of  August  in  the  year  aforesaid,  the.  said  Charles 
Long  was  required  the  third  time,  and  did  not  appear:  and  at  mv 
Quarto  naet"    county  court  held  at  Oxford  aforesaid,  on  Thursday  the  eighteenth 
"*'  day  of  September  in  the  year  aforesaid,  the  said  Charles  Long  was  re- 

quired the  fourth  time,  and  did  not  appear:  and  at  my  county  court 
Qirimto  txaet'  ]ieid  at  Oxford  aforesaid,  on  Thursday  the  sixteenth  day  of  October 
***  in  the  year  aforesaid,  the  said  Charles  Lon^  was  required  the  fiAh 

Idto  utlagatus.  time,  and  did  not  appear :  therefore  the  shid  Charles  Long,  by  the 
judgment  of  the  coroners  of  the  said  Lord  the  Kin^,  of  the  county 
aforesaid,  according  to  the  law  and  custom  of  the  kmgdom  of  Eng- 
land, is  outlawed. 

Writ  of  pro.  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
"•™"****^  and  Irebind  King,  Defender. of  the  Faith,  and  so  forth ;  to  the  Sheriff 
.  of  Oxfordshire,  greeting.  Whereas  by  our  writ  we  have  lately  com- 
manded you  that  you  should  cause  Charles  Long,  late  of  Buriord,  €ren- 
tleman,  to  be  required  from  county  court  to  county  court,  until,  ac- 
[  *xyii  J  cording  to  *the  law  and  custom  of  our  realm  of  England  he  should  be 
outlawed,  if  he  did  not  appear:  and  if  he  did  appear,  then  that  you 
should  take  him  and  cause  him  to  be  safely  kept,  so  that  you  might 
have  his  body  before  our  justices  at  Westminster,  on  the  morrow  of 
All  Souls,  to  answer  to  William  Burton,  Gentleman,  of  a  plea,  that  he 
render  to  him  two  hundred  pounds,  which  be  owes  nim  and  unjustly 
detains,  as  he  saith :  Therefore  we  command  you,  by  virtue  of  the 
statute  in  the  thirty-first  year  of  the  Lady  Elizabeth,  late  Glueen  of 
England,  made  ana  provided,  that  you  cause  the  said  Charles  Long 
to  be  proclaimed  upon  three  several  days  according  to  the  form  of  that 
Itatnte ;  (whereof  one  proclamation  shall  be  made  at  or  near  the  most 
usual  door  of  the  church  of  the  parish  wherein  he  inhabits)  that  he 
render  himself  unto  you;  so  that  you  may  have  his  body  before  our 
iustices  at  Westminster  at  the  day  aforesaid,  to  answer  the  said  Wil- 
liam Burton  of  the  plea  aforesaid.    And  have  you  there  then  this  writ 
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WmcBM,  Sir  John  Willes,  Knight,  at  WesHninsler,  tbe  dghjteeiUh     No.  IIL 
day  of  Jfune,  in  the  twenty-eighth  year  of  our  reign.  "^v^^ 

By  virtne  of  this  writ  to  me  directed,  at  my  county  conrt  held  at  Ox-  Sheriff's  re- 
ford,  in  the  county  of  Oxford,  on  Thursday  the  twenty-sixth  day  of  SSf--„_< 
June,  in  the  twenty-ninth  year  of  the  reig^i  of  the  Lord  the  King  with-  £3^^**"^ 
in  written,  I  caused  to  be  proclaimed  the  first  time ;  and  at  thegeneral 
quarter  sessions  of  the  peace,  held  at  Oxford  aforesaid,  on  Tuesday 
the  fifteenth  day  of  July  m  the  year  aforesaid,  I  caused  to  be  proclaimed 
the  second  time ;  and  at  the  most  usual  door  of  the  church  of  Burford 
within  written,  on  Sunday  the  third  day  of  August  in  the  year  afore- 
said, immediately  after  divine  service,  one  month  at  the  least  before 
the  within  named  Charles  Ijong  was  required  the  fifth  time,'  I  caused 
to  be  proclaimed  the  third  time,  that  the  said  Charles  Long  should 
render  himself  unto  me,  as  within  it  is  commanded  me. 

George  the  Second,  by  the  grace  of  Gk)d,  of  Great  Britain,  France,  Capiat  «<to- 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  Sheriff  ^"^^^ 
of  Berkshire  greeting.    Ws  command  you,  that  yon  omit  not  by  rea- 
son of  any  liberty  of  your  county,  but  that  yon  take  Charles  Long,  late 
of  Burford  in  the  county  of  Oxford,  Gentleman,  (being  outlawed  in  the 
.said  county  of  Oxford,  on  Thursday  the  sixteenth  day  of  October  last 
past,  at  the  suit  of  William  Burton,  Gentleman,  of  a  plea  of  debt,  as  the 
sheriff  of  Oxfordshire  aforesaid  returned  to  our  justices  at  Westmin- 
ster on  the  morrow  of  All  Souls  then  next  ensuing)  if  the  said  Charles 
Long  may  be  found  in  your  bailiwick ;  and  him  safely  keep,  so  that 
yon  may  ^have  his  body  before  our  justices  at  Westminster  from  the     [  ^xriiil 
day  of  St.  Martin  in  fifteen  days  to  do  and  receive  what  our  Court 
shall  consider  concerning  him  in  this  behalf.    Witnebs,  Sir  John  WiV- 
les,  Knight,  at  Westminster,  the  sixth  day  of  November,  in  the  twenty- 
ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  Sheriff's  re- 
within  named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  ^'^ 
within  contained,  according  as  by  this  writ  it  is  commanded  me.  ^  «»?« 

Sect.  3.   tJ?tZ{  ^y/*  Middlesex,  and  Latitat  ihergupon  in  the  Court  of 

King's  Bench. 

Middlesez,  >     The  Sbcrifp  is  commanded  that  he  take  Charles  Long,  BOl  of  Middle* 

to  wU.    ^  late  of  Burford,  in  the  county  of  Oxford,  if  he  may  be  *«*  f<w  *»•- 

found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  may  have  his  ^^^ 

body  before  the  Lord  the  King  at  w  estmmster,  on  Wednesday  next 

after  fifteen  days  of  Easter,  to  answer  William  Burton,  Gentleman,  of 

a  plea  of  trespass ;  f  and  also  to  a  bill  of  the  said  William  against  the  Ac  ttiam 

aforesaid  Charles,  for  two  hundred  pounds  of  debt,  according  to  the  In  dobt. 

custom  of  the  court  of  the  said  Lord  the  King,  before  the  King  himself 

10  be  exhibited ;]  and  that  he  have  there  then  this  precept  ^.  _^ 

Shonff^s  Ttt" 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.  w«mta«. 

George  the  Second,  by  the  jrrace  of  Gk>d,  of  Great  Britain,  France,  LtHM, 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  Sheriff  of 
Berkshire,  greeting.  Whereas  we  lately  commanded  our  Sheriff  of 
Middlesex  that  he  should  take  Charles  Long,  late  of  Burford,  in  the 
county  of  Oxford,  if  he  might  be  found  in  his  bailiwick,  and  him  safely 
keep,  so  that  he  might  be  before  us  at  Westminster,  at  a  certain  day 
now  past,  to  answer  unto  William  Burton,  Gkntleman,  of  a  plea  of 
trespass;  [and  also  to  a  bill  of  the  said  William  against  the  aforesaid  Ae 
Charles,  for  two  hundred  pounds  of  debt,  according  to  the  custom  of  our 
court,  before  us  to  be  exhibited;]  and  our  said  Sheriff  of  Middlesex  at 
that  day  returned  to  us  that  the  aforesaid  Charles  was  not  found  in  his 

f  Note,  that  sect.  3.  and  4.  are  the  pAlly  differ  from  that  of  the  Court  of 

naaal  method  of  process,  to  compel  an  Common  Pleas ;  the  ■nbeequent  stages 

Mpearance  in  the  Courts  of  Kins's  of  proceeding  being  nearly  alike  in 

Bench  and  Exchequer ;  in  which  the  them  all. 
nnictiee  of  those  courts  does  princi- 


364r 
No.nL 


[•zix] 


ShenlPtm- 

tuxn. 

Ctficorfm$» 


Sha]iflr*are- 
tuxn. 


BaUbondto 
theshflriff. 


[•xx] 


APPENDIX. 

• 

bailiwick;  whereupon  on  the  behalf  of  the  aforesaid  William  in  oar 
court  before  as  it  is  sofficiently  attested  that  the  aforesaid  Charles  lurks 
and  runs  aJx>ut  in  your  county :  Therefore  we  command  yoa,  that 
YOU  take  him,  if  he  may  be  found  in  ^our  bailiwick,  and  him  safely 
keep,  so  that  you  may  hare  his  body  before  us  at  Westminster,  on 
Tuesday  next  after  five  weeks  of  Easter,  to  answer  the  aforesaid  Wil- 
liam of  the  plea  [and  bill]  aforesaid ;  and  have  you  there  then  this  writ. 
Witness,  Sir  Dudley  Ryder,  Knight,  at  Westminster,  the  eighteenth 
day  of  April,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
within  named  Charles  Long;  which  I  have  ready  at  the  day  and  place 
within  contained,  according  as  by  this  writ  it  is  commanded  me. 

Sect.  4.     Writ  ofQivo  Minus  in  the  Exchequer. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France, 
and  Ireland  Kin^,  Defender  oithe  Faith,  and  so  forth ;  to  the  Sheriff  of 
Berkshire,  greeting.  We  command  you,  that  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and  take 
Charles  Lon^,  late  of  Buriord,  in  the  county  of  .Oxford,  Gentleman, 
wheresoever  ne  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  the  Barons  of  our  Excbeaaer  at 
Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer  William 
Burton,  our  debtor  of  a  plea,  that  he  render  to  him  two  hundred  pounds 
which  he  owes  him  and  unjustly  detains,  whereby  he  is  the  less  able  to 
satisfy  us  the  debts  which  he  owes  us  at  our  said  Exchequer,  as  he  saith 
he  can  reasonably  show  that  the  same  he  ought  to  render:  and  have 
you  there  this  writ.  WrrNSss,  Sir  Thomas  rarker,  Knight,  at  West- 
minster, the  sixth  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
within  named  Charles  Long ;  which  I  have  ready  before  the  barons 
within  written,  according  as  within  it  is  commanded  me. 

Sect.  5.    Special  Bail^  on  the  ArreU  of  ike  Defendant^  pursuant  to  the 

Testatum  Capus,  in  page  xiv. 

Know  all  Men  b^  these  presents,  that  we  Charles  Long,  of  Burford. 
in  the  county  of  Oxford,  Gentleman,  Peter  Hamond,  of  Bix,  in  the  said 
county,  Yeoman,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said 
county,  innholder,  are  held  and  firmly  bound  to  Christopher  Jones, 
Elsquire,  Sheriff  of  the  County  of  Berks,  in  four  hnndrcd  pounds  of 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  cer- 
tain attorney,  executors,  administrators,  or  assigns;  for  which  parent 
well  and  truly  to  be  made,  we  bind  ourselves  and  each  of  us  by  himself 
*for  the  whole  and  in  gross,  our  and  every  of  our  heirs,  executors,  and 
administrators,  firmly  by  these  presents,  sealed  with  our  seals.  Dated 
the  fifteenth  day  of  May,  in  the  twenty-eighth  year  of  the  reign  of  our 
sovereign  Lord  George  the  Second,  by  the  grace  of  God,  King  of  Great 
Britain,  France,  and  Ireland,  Defender  of  the  Faith,  and  so  fohh,  and 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  fifty-five. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
Charles  Long  do  appear  before  the  justices  of  our  sovereign  Lord  the 
King,  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer- 
William  Burton,  Gentleman,  of  a  plea  of  debt  of  two  hunared  pounds, 
then  this  obligation  shall  be  void  and  of  none  effect,  or  else  shall  be  ana 
remain  in  fuU  force  and  virtue. 


Sealed  and  delivered,  being  first 
duly  stamped,  in  tne  presence 
of 

Henry  Shaw. 

Timothy  Griffith. 


Charles  Long.  (L.  S.) 
Peter  Hamond.  (L.  S.) 
Edward  Thomlinson.    (L.  B.) 


^••ogiitoiice       You  Charles  Long  do  acknowledge  to  owe  onto  the  plaintiff  foar 
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hundred  poands,  and  yon  John  Rose  and  Peter  Hamond  do  seyerally     No.  IIL 
acknowledge  to  owe  unto  the  same  person  the  sum  of  two  hnndred      ^^v-^^ 
pounds  a  piece,  to  be  levied  upon  your  several  goods  and  chattels,  lands  of  bail,  befora 
and  tenements,  upon  condition  that,  if  the  defendant  be  condemned  in  the  conuoii- 
the  action,  he  shall  pay  the  condemnation,  or  render  himself  a  prisoner  *ionv- 
in  the  Fleet  for  the  same ;  and,  if  he  fail  so  to  do,  you  John  Rose  and 
Peter  Hamond  do  undertake  to  do  it  for  him. 

Trinity  Term,  28  Geo.  IL 

■ 

Berks, )  On  a  T^stai^im  Capias  from  Oxfordshire  against  Charles  Lonff,  Ban  ptoce. 
to  wU. )  late  of  Burford  in  the  county  of  Oxford,  Gentleman,  returnable 
on  the  morrow  of  the  Holy  Trinity,  at  the  suit  of  William  Burton,  of  a 
plea  of  debt  of  two  hundred  pounds : 

The  bail  are,  John  Rose,  of  Witney,  in  the  county  of  Oxford,  Esquire, 
Peter  Hamond  of  Bix,  in  the  said  county,  yeoman. 

Richard  Price,  attorney  { 
for  the  defendant,        ) 

The  party  himself  in  4002. 
Each  of  the  bail  in  20(W. 
Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifly-^ve,  de 
bene  esse,  before  me, 

Robert  Grove, 
one  of  the  commissioners. 

«Sect.  6.     7%e  Record,  as  removed  by  Writ  of  Error.  [  *zxi  ] 

The  Lord  the  King  hath  given  in  charge  to  his  trusty  and  beloved  Writ  of 
Sir  John  Willes,  Knight,  his  writ  closed  in  these  words :— GEORGE  mw 
the  Second,  bv  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland 
King.  Defender  of  the  Faith,  and  so  forth ;  to  our  trusty  and  beloved 
Sir  John  Willes,  Knight,  greeting.  Because  in  the  record  and  pro- 
cess, and  also  in  the  giving  of  judgment  of  the  plaint,  which  was  in 
our  Court  before  yon  and  your  fellows,  our  justices  of  the  bench,  by 
our  writ,  between  William  Burton,  Gentleman,  and  Charles  Long, 
late  of  Burford  in  the  county  of  Oxford,  Gfentleman,  of  a  certain  debt 
of  two  hundred  pounds,  which  the  said  William  demands  of  the  said 
Charles,  manifest  error  hath  intervened,  to  the  great  damage  of  him 
the  said  William,  as  we  from  his  complaint  are  informed ;  we  being 
willing  that  the  error,  if  any  there  be,  should  be  corrected  in  due  man- 
ner, and  that  full  and  speedy  justice  should  be  done  to  the  parties 
aforesaid  in  this  behalf,  ao  command  you,  that  if  judgment  thereof  be 
given,  then  under  your  seal  you  do  distinctly  and  openly  send  the  re-  . 
cord  and  process  of  the  plaint  aforesaid,  with  all  tnlngs  concerning 
them,  and  this  writ ;  so  tnat  we  may  have  them  from  the  day  of  Easter 
in  fifteen  days,  wheresoever  we  shall  then  be  in  England ;  that  the  re- 
cord and  process  aforesaid  being  inspected,  we  may  cause  to  be  done 
thereupon  for  correcting  that  error,  what  of  ria^ht  and  according  to  the 
law  and  custom  of  our  realm  of  England  ought  to  be  done.  Witness 
ourself  at  Westminster,  the  twelfth  day  of  February,  in  the  twenty- 
ninth  year  of  our  reign. 

The  record  and  process  whereof  in  the  said  writ  mention  above  is  Chief  jus- 
made,  follow  in  these  words  to  wit :—  ^^*  "*''™' 

Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  breth-  The  record, 
ren,  justices  of  the  bench  of  the  Lord  the  King  at  Westminster,  of 
the  term  of  the  Holy  Trinity,  in  the  twenty-eighth  year  of  the  reign 
of  the  Lord  George  the  Second,  by  the  grace  of  God,  of  Great  Bri- 
tain, France,  and  Ireland  King,  Defender  of  the  Faith,  &c. 

Oxon,  ^  Charles  Lono,  late  of  Burford  in  the  county  aforesaid,  Gen-  writ 
to  wit.  S    tleman,  was  summoned  to  answer  William  Barton,  of  Yam- 
VoL.  II.  49 
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No.  in.      ton  in  tbe  said  county,  Gentleman,  of  a  plea  that  he  render  unto  him 
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[•xxiii] 

Plea;  No 
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Replication, 
•etting  forth 
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two  hundred  pounds,  which  he  owes  him  and  unjustly  detains,  Ibs  he 
saith.]  And  wbercupon  the  said  William,  hy  Thomas  Gough,  bis  at- 
torney, complains,  that  whereas  on  the  first  day  of  December,  in  ihe 
year. of  our  Lord  ^ne  thousand  seven  hundrea  and  fifty-four,  at  Ban- 
bury in  this  county,  the  said  Charles  by  his  writing  obligato^  did  ac- 
knowledge himself  to  be  bound  to  the  said  William  in  the  said  sum  of 
two  hundred  poonds  of  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  William,  whenever  after  the  said  Charles  should  be  thereto 
required ;  nevertheless  the  said  Charles  (although  often  required)  hath 
not  paid  to  the  said  William  the  said  sum  of  two  himdred  nounds,  nor 
any  part  thereof,  but  hitherto  altogether  hath  refused,  ana  doth  still 
refuse  to  reader  the  same ;  wherefore  he  saith  that  he  is  injured,  and 
hath  damage  to  the  value  of  ten  pounds :  and  thereupon  he  brings 
suit,  [and  good  proof.]  And  he  brings  here  into  Court  the  writing 
obligatoiy  aforesaid;  which  testifies  the  debt  aforesaid  in  form  afore- 
said; the  date  whereof  is  the  day  and  yeat  before  mentioned.  And 
the  aforesaid  Charles,  by  Richard  Price  his  attorney,  comes  and  defends 
the  force  and  injury  when  [and  where  it  shall  behove  him,]  and  craves 
oyer  of  the  said  writing  obligatory,  and  it  is  read  unto  him  [in  tbe  form 
aforesaid :]  he  likewise  craves  oyer  of  the  condition  of  the  said  writing, 
and  it  is  read  unto  him  in  these  words:—"  The  condition  of  this  obli- 
gation is  such,  that  if  the  above  bounden  Charles  Long,  his  heirs,  ex- 
ecutors, and  administrators,  and  every  of  them,  shall  and  do  from  time 
to  time,  and  at  all  times  hereafter,  well  and  truly  stand  to,  obey,  observe, 
fulfil,  and  keep,  the  award,  arbitrament,  order,  rule,  judgment,  final 
end,  and  determination,  of  David  Siiles,  of  Woodstock,  m  the  said 
county,  clerk,  and  Henry  Bacon,  of  Woodstock  aforesaid.  Gentleman, 
(arbitrators  indifferently  nominated  and  chosen  by  and  between  the 
said  Charles  Long  and  the  above-named  William  Burton,  to  arbitrate, 
award,  order,  rule,  judge,  and  determine,  of  all  and  all  manner  of  ac- 
tions, cause  or  causes  of  action,  suits,  plaints,  debts,  duties,  reckonings, 
accounts,  controversies,  trespasses,  and  demands  whatsoever  had, 
moved,  or  depending,  or  whicn  might  have  been  had,  moved,  or  de- 
pending, by  and  between  the  said  parties,  for  any  matter,  cause,  or 
thing,  from  the  beginning  of  the  world  until  the  day  of  the  dale  hereof,) 
which  the  said  arbitrators  shall  make  and  publish,  of  or  in  the  premises, 
in  writing  under  their  hands  and  seals,  or  otherwise  by  word  of  mouth, 
in  the  presence  of  two  credible  witnesses,  on  or  before  the  first  day  ot 
January  next  ensuing  the  date  hereof;  then  this  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  and  remain  in  ftill  force  and  virtue." 
Which  being  read  and  heard,  the  said  Charles  prays  leave  to  imparl 
therein  here  until  the  octave  of  the  Holy  Trinity ;  and  it  is  granted 
unto  him.  The  same  day  is  given  to  the  said  William  Burton,  here, 
&c  At  which  day,  to  wil,  on  the  octave  of  the  Holy  Trinity,  here 
come  as  well  the  said  William  Burton  as  the  said  Charles  Long,  by 
their  attorneys  aforesaid :  and  hereupon  the  said  William  *prays  that 
the  said  Charles  may  answer  to  his  writ  and  count  aforesaid.  And 
the  aforesaid  Charles  defends  the  force  and  injury,  when^  &c.  and 
saith,  that  the  said  William  ought  not  to  have  or  maintain  his  said  ac- 
tion against  him;  because  he  saith,  that  the  said  David  Stiles  and 
Henry  Bacon,  the  arbitrators  beforenamed  in  the  said  condition,  did 
not  make  any  such  award,  arbitrament,  order,  rule,  judraient,  final 
end,  or  determination,  of  or  in  the  premises  above  specified  in  the  said 
condition,  on  or  before  the  first  day  of  January,  in  the  condition  afore- 
said above  mentioned,  according  to  the  form  and  effect  of  the  said  con- 
dition :  and  this  he  is  ready  to  verify.  Wherefore  he  prays  judgifient, 
whether  the  said  William  ought  to  have  or  maintain  his  said  action 
thereof  against  him  [and  that  he  may  go  thereof  without  a  day.]  And 
the  aforesaid  William  saith,  that  for  any  thing  above  alleged  by  the 
said  Charles  in  pleadings,  he  ought  not  to  be  precluded  from  having 
his  said  action  thereof  against  hini;  because  he  saith,  that  after  the 
making  of  the  said  writing  obligatory,  and  before  the  said  first  day  of 
January,  to  wit,  on  the  twenty-sixth  day  of  December,  in  the  year 
aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nesses, namely,  John  Dew,  of  Chalbury,  in  the  coimty  aforesaid,  and 
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Richard  Morris,  of  Wjtham,  in  the  county  of  Berks,  the  said  arbitra-  No.  Hi. 
tors  undertook  the  charge  of  the  award,  arbitrament,  order,  rule,  judg- 
ment, final  end,  and  determination  aforesaid,  of  ana  in  the  premises 
specified  in  the  condition  aforesaid;  and  then  and  there  made  and  pub- 
lished their  award  by  word  of  mouth  in  manner  and  form  following, 
that  is  to  say,  the  said  arbitrators  did  award,  order,  and  adjudge,  that 
he  the  said  Charles  Long  should  forthwith  pay  to  the  said  William 
Burton  the  sum  of  seventy-five  pounds,  and  that  thereupon  all  dififeren- 
ces  between  them  at  the  time  of  the  maJcing  the  said  writing  obligatory 
should  finally  cease  and  determine.  And  the  said  William  farther 
saith,  that  although  he  afterwards,  to  wit,  on  the  sixth  day  of  January, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and  fifty-five,  at 
Banbury  aforesaid,  requested  the  said  Charles  to  pay  to  him  the  said 
William  th^said  seventy-five  pounds,  yet  (by protestation  that  the  said 
Charles  hath  not  stood  to,  obeyed,  obiserved,  fulfilled,  or  kept  any  part 
of  the  said  award,  which  by  him  the  said  Charles  ought  to  have  been 
stood  to,  obeyed,  observed,  uilfilled,  and  kept,)  for  further  plea  therein 
he  saith,  that  the  said  Charles  the  said  seventy-five  pounds  to  the  said 
William  hath  not  hitherto  paid;  and  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment,  and  his  debt  aforesaid,  together  with 
his  damages  occasioneu  by  the  detention  of  the  said  debt,  to  be  adjudged 
unto  him,  &c.  And  the  aforesaid  Charles  saith,  that  the  plea  afore-  Demuifer. 
said,  by  him  the  said  William  in  manner  and  form  aforesaid  above  in 
his  replication  pleaded,  and  the  matter  in  the  same  contained,  are  in  no 
wise  sufficient  in  «law  for  the  said  William  to  have  or  maintain  his  [  *xxiv  1 
action  aforesaid  thereupon  against  him  the  said  Charles ;  to  which  the 
said  Charles  hath  no  necessity,  neither  is  he  obliged  by  the  law  of  the 
land,  in  any  manner  to  answer;  and  thu  he  is  ready  to  verify. 
Wherefore,  for  want  of  a  sufficient  replication  in  this  behalf,  the  said 
Charles,  as  aforesaid,  prays  judgment,  and  that  the  aforesaid  William 
may  be  precluded  from  having  his  action  aforesaid  thereupon  against 
him^  &c.  And  the  said  Charles,  according  to  the  form  of^  the  statute  Causes  of 
in  that  case  made  and  provided,  shows  to  the  court  here  the  causes  of  d«n>«n«r- 
demurrer  following:  to  wit,  that  it  doth  not  appear,  by  the  replication 
aforesaid,  that  the  said  arbitrators  made  the  same  award  in  the  presence 
of  two  credible  witnesses  on  or  before  the  said  first  day  of  January,  as 
they  ought  to  have  done,  according  to  the  form  and  enect  of  the  condi- 
tion aforesaid;  and  that  the  replication  aforesaid  is  uncertain,. insuffi- 
cient, and  wants  form.  And  the  aforesaid  William  saith,  that  the  plea  Jobider  tai 
aforesaid  by  him  the  said  William  in  manner  and  form  aforesaid  above  denrarrer. 
in  his  replication  pleaded,  and  the  matter  in  the  same  contained,  are 
good  ana  sufficient  in  law  for  the  said  William  to  have  and  maintain 
the  said  action  of  him  the  said  William  thereupon  against  the  said 
Charles ;  which  said  plea,  and  the  matter  therein  contained,  the  said 
William  is  ready  to  verify  and  prove  as  the  coart  shall  award :  and 
because  the  aforesaid  Charles  hath  not  answered  to  that  plea,  nor  hath 
he  hitherto  in  any  manner  denied  the  same,  the  said  William  as  before 
prays  judgment,  and  his  debt  aforesaid,  together  with  his  dami^es  oc- 
casioned by  the  detention  of  that  debt,  to  be  adjudged  unto  him,  Ac. 
And  because  the  justices  here  will  advise  themselves  of  and  upon  the  Conttnuancat 
premises  before  they  ^ive  judgment  thereupon,  adav  is  thereupon  given 
to  the  parties  aforesaid  here,  until  the  Morrow  or  All  Souls,  to  hear 
their  judgment  thereupon,  for  that  the  said  justices  here  are  not  yet 
advised  thereof.  At  which  day  here  come  as  well  the  said  Charles  as 
the  said  William,  bv  their  said  attomies;  and  because  the  said  justices 
here  will  farther  advise  themselves  of  and  upon  the  premises  before 
they  give  judgment  thereupon,  a  day  is  farther  given  to  the  parties 
aforesaid  here  until  the  octave  of  Saint  Hilary,  to  near  their  mdgment 
thereupon,  for  that  the  said  justices  here  are  not  yet  advised  thereof. 
At  which  day  here  come  as  well  the  said  William  Burton  as  the  said 
Charles  Long,  by  their  said  attomies.  Whsrefore,  the  record  and  Opinion  of 
matters  aforesaid  having  been  seen,  and  by  the  justices  here  fallv  un-  ^°*  ^™^ 
derstood,  and  all  and  singular  the  premises  bdng  examined,  ana  ma- 
ture deliberation  being  had  thereupon ;  for  that  it  seems  to  the  said  RepUeatloa 
iiistices  here,  that  the  said  plea  of  the  said  William  Burton  before  in  fawfietoi*- 
his  replication  pleaded,  and  the  matter  therein  contained,  are  not  suffi- 
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cient  in  law,  to  have  and  maintain  the  action  of  the  aforesaid  William 
asainst  the  aforesaid  Charles;  thcrefore  rr  is  considered,  that  tlie 
aforesaid  William  •take  nothing  by  his  writ  aforesaid,  but  that  he  and 
his  pledges  of  prosecating,  to  wit,  John  Doe  and  Richard  Roe,  be  in 
mercy  for  his  false  complaint ;  and  that  the  aforesaid  Charles  go  there- 
of without  a  day,  dx.  And  rr  u  farther  C0NnDKR£D,that  the  aforesaid 
Charles  do  recover  against  the  aforesaid  William  eleven  poands  and 
seven  shillings,  for  his  costs  and  charges  by  him  abont  his  defence  in 
this  behalf  sustained,  adjudged  by  the  court  here  to  the  said  Charles 
with  his  consent,  accordmg  to  the  form  of  the  statute  in  that  case  made 
and  provided :  and  that  the  aforesaid  Charles  may  have  execution 
thereof,  9ic. 

Afterwards,  to  wit,  on  Wednesday  next  after  fifteen  days  of  Easter 
in  this  same  term  before  the  Lord  the  King,  at  Westminster,  comes 
the  aforesaid  William  Burton,  by  Peter  Manwaring,  his  attorney,  and 
saith,  that  in  the  record  and  process  aforesaid,  and  also  In  the  giving 
of  the  judgment  in  the  plaint  aforesaid,  it  is  manifestly  erred  in  this; 
to  wit,  that  the  judgment  aforesaid  was  ^iven  in  form  aforesaid  for  the 
said  Charles  Lone  against  the  aforesaid  William  Burton,  where  by 
the  law  of  the  land  judgment  should  have  been  given  for  the  said  Wil- 
liam Burton  acainst  the  said  Charles  Long ;  and  this  he  is  ready  to 
verify.    And  tne  said  William  prays  the  writ  of  the  said  Lord  the 
King,  to  warn  the  said  Charles  Long  to  be  before  the  said  Lord  the 
King,  to  hear  the  record  and  process  aforesaid ;  and  it  is  granted  unto 
him ;  by  which  the  sheriff  aforesaid  is  commanded  that  by  good  [and 
lawful  men  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long  to 
know,  that  he  be  before  the  Lord  the  King^  from  the  day  of  Easter  in 
five  weeks,  wheresoever  [he  shall  then  be  in  England,]  to  hear  the  re- 
cord and  process  aforesaid,  if  fit  shall  have  happened  that  in  the  same 
any  error  shall  have  intervenea ;]  and  farther  [to  do  and  receive  what 
the  court  of  the  Lord  the  King  shall  consider  in  this  behalf.]    The 
same  day  is  given  to  the  aforesaid  William  Burton.    At  which  pay 
before  the  Lord  the  King,  at  Westminster,  comes  the  aforesaid  Wil- 
liam Burton,  by  his  attorney  aforesaid ;  and  the  sheriff  returns,  that  by 
virtue  of  the  writ  aforesaid  to  him  directed,  he  had  caused  the  said 
Charles  Long  to  know,  that  he  be  before  the  Lord  the  Kin^  at  the  time 
aforesaid  in  Uie  said  writ  contained,  by  John  Den  and  Richard  Fen, 
good,  &€.,  as  by  the  same  writ  was  commanded  him ;  which  said 
Charles  Lone,  according  to  the  warning  given  him  in  this  behalf,  here 
cometh  by  Thomas  Webb,  his  attorney.    Whereupon  the  said  William 
saith,  that  in  die  record  and  process  aforesaid,  and  also  in  the  giving  of 
the  judCTient  aforesaid,  it  is  manifestly  erred,  alleging  the  error  afore- 
said by  him  in  the  form  aforesaid  alleged,  ana  prays,  that  the  judgment 
aforesaid  for  the  error  aforesaid,  and  others,  in  the  record  and  process 
aforesaid  being,  may  be  reversed,  annulled|  and  entirely  for  nothing 
esteemed,  and  that  the  said  Charles  *may  rejoin  to  the  errors  aforesaid, 
and  that  the  court  of  the  said  Lord  the  &ing  here  maj  proceed  to  the 
examination  as  well  of  Ihe  record  and  process  aforesaid,  as  of  the  mat- 
ter aforesaid  above  for  error  assigned.    And  the  said  Charles  saith, 
that  neither  in  the  record  and  process  aforesaid,  nor  in  the  giving  ot 
the  judgment  aforesaid,  in  any  thing  is  there  erred;  and  he  prays  in 
like  manner  that  the  court  oi  the  said  Lord  the  King  here  ma^r  pro- 
ceed to  the  examination  as  well  of  the  record  and  process  aforesaia,  as 
of  the  matters  aforesaid  above  for  error  assignea.    And  because  the 
court  of  the  Lord  the  King  here  is  not  yet  advised  what  judgment  to 
give  of  and  upon  the  premises,  a  day  is  thereof  given  to  the  parties 
aforesaid  until  the  morrow  of  the  Holy  Trinity,  hefore  the  Lord  the 
King,  wheresoever  he  shall  then  be  in  England,  to  hear  their  judgment 
of  and  upon  the  premises,  for  that  the  court  of  the  Lord  the  Kinghere 
is  not  yet  advised  thereof.    At  which  day  before  the  Lord  the  King, 
at  Westminster,  come  the  parties  aforesaid  by  their  attomies  aforesaia : 
Whereupon,  as  well  the  record  and  process  aforesaid,  and  the  judg- 
ment thereupon  given,  as  the  matters  aforesaid  by  the  said  William 
above  for  error  assigned,  being  seen,  and  by  the  court  of  the  Lord  the 
King  here  being  mlly  understood,  and  mature  deliberation   being 
thereupon  had,  for  that  it  appears  to  the  court  of  the  Lord  the  King 


APPENDIX.  369 

here,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giviog     No.  III. 
of  the  judgment  aforesaid,  it  Ls  manifestly  erred,  therefore  rr  is  con-      ^^^^*^' 
aiDEBEDj  that  the  judgment  aforesaid,  for  the  error  aforesaid,  and  judgment  of 
others,  m  the  record  and  process  aforesaid,  be  reversed,  annulled,  and  the  Common 
entirely  for  nothing  esteemed ;  and  that  the  aforesaid  William  recover  PJeaa  re- 
against  the  aforesaid  Charles  his  debt  aforesaid,  and  also  fifty  pounds  juS^^nt 
for  his  damages  which  he  hath  sustained,  as  well  on  occasion  of  the  for  the 
detention  of  the  said  debt,  as  for  his  costs  and  charges  unto  which  he  Plaintiff.  ' 
hath  been  put  about  his  suit  in  this  behalf,  to  the  said  William  with  ^^**' 
his  consent  by  the  court  of  the  Lord  the  King  here  adjudged.    And  Defendant 
the  said  Charles  in  mercy.  wnereed. 

'    Sect.  7.  Process  ofExectUum. 

George  the  Second,  by  the  nace  of  Gk)d,  of  Great  Britain,  France,  Writ  of  capiat 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of  5f«tf«*/fl«i»- 


Oxfordshire  greeting.    We  command  you.  that  you  take  Charles  Long. 

late  of  Burford,  gentleman,  if  he  may  he  round  in  your  bailiwick,  ana 

him  safely  keep,  so  that  you  may  have  his  body  before  us  in  three  weeks 

from  the  day  of  the  Holy  Trmity,  wheresoever  we  shall  then  be  in 

En^^land,  to  satisfy  William  Burton,  for  two  hundred  pounds  debt, 

which  the  said  William  Burton  hath  lately  recovered  against  him  in 

our  court  before  us,  and  also  fifty  pounds,  which  were  ^adjudged  in    [*zxvii  1 

our  said  court  before  us  to  the  said  .William  Burton,  for  his  damages 

which  he  hath  sustained,  as  well  by  occasion  of  the  detention  of  the 

said  debt,  as  for  his  costs  and  charges  to  which  he  hath  been  put  about 

his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  convicted,  as 

it  appears  to  us  of  record ;  and  have  you  there  then  this  writ.    Wrr- 

nesb.  Sir  Thomas  Deni8on,-rKnight,  at  Westminster,  the  nineteenth 

day  of  June,  in  the  twenty-ninth  year  of  our  reign.  i 

By  virtue  of  this  writ  to  me  directed.  I  have  taken  the  body  of  the  Sheriff'!  re- 
within  named  Charles  Long;  which  I  nave  ready  before  the  Lord  the  ^!!^t  Cepi 
King  at  Westminster,  at  the  day  within  written,  as  within  it  is  com-  ^^''T*''* 
manded  me. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  Writ  of  Fieri 
and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  Sheriff  of  Z''^'*^- 
Oxfordshire  greeting:.  We  command  you  that  of  the  goods  and  chat- 
tels within  your  bailiwick  of  Charles  Long,  late  of  Burford,  gentleman, 
you  cause  to  be  made  two  hundredpouods  debt,  which  William  Burton 
lately  in  our  court  before  us  at  Westminster  hath  recovered  against 
him,  and  also  fifty  pounds,  which  were  adjudged  in  our  court  before  us 
to  the  said  William,  for  his  damages  which  he  hath  sustained,  as  well 
by  occasion  of  the  detention  of  his  said  debt,  as  for  his  costs  and  char- 
ges to  which  he  hath  been  put  about  his  suit  in  this  behalf,  whereof  the 
said  Charles  Long  is  convicted,  as  it  appears  to  us  of  record ;  and  have 
that  money  before  us  in  three  weeks  from  the  day  of  the  Holy  Trinity, 
wheresoever  we  shall  then  be  in  England,  to  render  to  the  said  William 
of  his  debt  and  damages  aforesaid;  and  have  there  then  this  writ. 
WrrNEss,  Sir  Thomas  Denison.  Knight,  at  Westminster,  the  nineteenth 
day  of  June,  in  the  twenty-ninth  year  of  our  reign. 

Br  virtue  of  this  writ  tome  directed,  I  have  caused  to  be  made  of  the  S?*fJi'J' 
goods  and  chattels  of  the  within  written  Charles  Long,  two  hundred  2^'  ^^ 
and  fifty  pounds ;  which  I  have  ready  before  the  Lord  the  King  at 
Westminster,  at  the  day  within  written,  as  it  is  within  commanded  me. 

t  The  senior  puianft  justice ;  there  being  no  chief  justice  that  teim. 
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CHAPTER  L 

OF  THE  NATURE  OF  CRIMES,. AND  THEIR 

PUNISHMENT. 

We  are  now  arrived  at  the  fourth  and  last  branch  of  these  Commenta- 
ries ;  which  treats  of  public  wrongs^  or  crimes  and  misdemesnors.  For  we 
may  remember  that,  in  the  beginning  of  the  preceding  book  (a),  wrongs 
were  divided  into  two  species :  the  one  private  and  the  other  public.  Pri- 
vate wrongs,  which  are  frequently  termed  civil  injuries,  were  the  subject 
of  that  entire  book :  we  are  now  therefore,  lastly,  to  proceed  to  the  con- 
sideration of  public  wrongs,  or  crimes  and  misdemeanors ;  with  the  means 
of  their  prevention  and  punishment.  In  the  pursuit  of  which  subject  I 
shall  consider,  in  the^r^^  place,  the  general  nature  of  crimes  and  punish- 
ments ;  secondly  yihe  persons  capable  of  committing  crimes ;  thirdly^ 
their  several  degrees  of  guilt,  as  principals,  or  accessaries ;  ^fourthly,  [  *2  ] 
the  several  species  of  crimes,  with  the  punishment  annexed  to 
each  by  the  laws  of  England ;  fifthly ,  the  means  of  preventing  their  per- 
petration ;  and,  sixthly y  the  method  of  inflicting  those  pimishments,  which 
the  law  has  annexed  to  each  several  crime  and  misdemesnor. 

First,  as  to  the  general  nature  of  crimes  and  their  punishment ;  the  dis- 
cussion and  admeasurement  of  which  forms  in  every  country  the  code  of 
criminal  law ;  or,  as  it  is  more  usually  denominated  with  us  in  England, 
the  doctrine  of  the  pleas  of  the  erovon  ;  so  called,  because  the  king,  in 
whom  centers  the  majesty  of  the  whole  community,  is  supposed  by  the 
law  to  be  the  person  injured  by  every  infraction  of  the  public  rights,  be- 
longing to  that  community,  and  is  therefore  in  all  cases  the  proper  prose- 
cutor for  every  public  offence  {b). 

(a)  Book  m.  ch.  1.  (*)  See  book  L  pu  906. 


Cr.  C. ;  RusseU  wnd  Ry.  Cr.  C. ;  Russell  and  all  the  criminal  laws.  Congross  passes  such 
Mood.  Cr.  C.;  Burn  J.;  Williams  J.;  and  as  relate  to  the  laws  of  nations,  and  as  are  ne* 
Dick.  J. ;  Dickenson's  Sessions ;  Russell  on  cessary  to  enforce  its  powers  under  the  coo- 
Crimes;  8tarkie*s  Crim.  L.;  Chitty's  Crim.  stitution. 
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The  knowledge  of  this  branch  of  jurisprudence,  which  teaches  the  na- 
ture, extent,  and  degrees  of  every  crime,  and  adjusts  to  it  its  adequate  and 
necessary  penalty,  is  of  the  utmost  importance  to  every  individual  in  the 
state.  For  (as  a  very  great  master  of  the  crown  law  (c)  has  observed 
upon  a  similar  occasion)  no  rank  or  elevation  in  life,  no  uprightness  of 
heart,  no  prudence  or  circumspection  of  conduct,  should  tempt  a  man  to 
conclude,  that  he  may  not  at  some  time  or  other  be  deeply  interested  in 
these  researches.  The  infirmities  of  the  best  among  us,  the  vices,  and 
ungovernable  passions  of  others,  the  instabili^  of  all  human  affairs,  and 
the  numberless  unforeseen  events,  which  the  compass  of  a  day  may  bring 
forth,  will  teach  us  (upon  a  moment's  reflection)  that  to  know  with  pre- 
cision what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a  matter 
of  universal  concern. 

In  proportion  to  the  importance  of  the  criminal  Jaw  ought  also  to  be 
the  care  and  attention  of  the  legislature  in  properly  forming  and  enforcing 

it.     It  should  be  founded  upon  principles  that  are  permanent,  uni- 
[  *3  ]*  form,  *and  universal ;  and  always  conformable  to  the  dictates  of 

truth  and  justice,  the  feelings  of  humanity,  and  the  Indelible  rights 
of  mankind :  though  it  sometimes  (provided  there  be  no  transgression  of 
these  external  boundaries)  may  be  modified,  narrowed,  or  enlarged,  accord- 
ing to  the  local  or  occasional  necessities  of  the  state  which  it  is  meant  to 
govern.  And  yet,  either  from  a  want  of  attention  to  these  principles  in 
the  first  concoction  of  the  laws,  and  adopting  in  their  stead  the  impetuous 
dictates  of  avarice,  ambition,  and  revenge  ;  from  retaining  the  discordant 
political  regulations,  which  successive  conquerors  or  factions  have  esta- 
blished, in  the  various  revolutions  of  government ;  from  giving  a  lasting 
efiicacy  to  sanctions  that  were  intended  to  be  temporary,  and  made  (as 
lord  Bacon  expresses  it)  merely  upon  the  spur  of  the  occasion ;  or  from, 
lastly,  too  hastily  employing  such  means  as  are  greatly  disproportionate 
to  their  end,  in  order  to  check  the  progress  of  some  very  prevalent  ofifence : 
from  some,  or  from  all,  of  these  causes,  it  hath  happened,  that  the  crimi- 
nal law  is  in  every  country  of  Europe  more  rude  and  imperfect  than  the 
civil.  I  shall  not  here  enter  into  any  minute  inquiries  concerning  the 
local  constitutions  of  other  nations  :  the  inhumanity  and  mistaken  policy 
of  which  have  been  sufiiciently  pointed  out  by  ingenious  writers  of  their 
own  {d).  But  even  with  us  in  England,  where  our  crown  law  is  with 
justice  supposed  to  be  more  nearly  advanced  to  perfection  ;  where  crimes 

are  more  accurately  defined,  and  penalties  less  uncertain  and 
[  *4  ]   arbitrary  ;  where  all  our  accusations  are  public  (2),  and  our  ^trials 

in  the  face  of  the  world ;  where  torture  is  unknown,  and  every 
delinquent  is  judged  by  such  of  his  equals,  against  whom  he  can  form  no 
exception  nor  even  a  personal  dislike  ; — even  here  we  shall  occasionally 
find  room  to  remark  some  particulars  that  seem  to  want  revision  and 
amendment.  These  have  chiefly  arisen  from  too  scrupulous  an  adherence 
to  some  rules  of  the  ancient  common  law,  when  the  reasons  have  ceased 
upon  which  those  rules  were  founded ;  from  not  repealing  such  of  the  old 
penal  laws  as  are  either  obsolete  or  absurd ;  and  from  too  little  care  and 


(c)  Sir  Michael  Foster,  pref.  to  rop.  (i)  Baron  Mont6sq;uieu,in8rqnls  Beccaria,  ftc. 

that] 


(2)  Some  of  tbe  proceedings  prior  to  an  indictment  mnit  be,  others  may  be,  private :  after 
lat  period  they  are  public. 
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attention  in  framing  and  passing  new  ones.  The  enacting  of  penalties, 
to  which  a  whole  nation  should  be  subject,  ought  not  to  be  left  as  a  mat- 
ter of  indifference  to  the  passions  or  interests  of  a  few,  who  upon  tempo* 
rary  motives  may  prefer  or  support  such  a  bill ;  but  be  calmly  and  mature- 
ly considered  by  persons  who  know  what  provisions  the  laws  have  already 
made  to  remedy  the  mischief  complained  of,  who  can  from  experience 
foresee  the  probable  consequences  of  those  which  are  now  proposed,  and 
who  will  judge  without  passion  or  prejudice  how  adequate  they  are  to 
the  evil.  It  is  never  usual  in  the  house  of  peers  even  to  read  a  private  bill, 
which  may  affect  the  property  of  an  individual,  without  first  referring  it 
to  some  of  the  learned  judges,  and  hearing  their  report  thereon  (e).  And 
surely  equal  precaution  is  necessary,  when  laws  are  to  be  established, 
which  may  affect  the  property,  the  liberty,  and  perhaps  even  the  lives  of 
thousands.  Had  such  a  reference  taken  place,  it  is  impossible  that  in  the 
eighteenth  century  it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (however  maliciously)  the  mound  of  a  fishpond,  whereby  any  fish 
shall  escape ;  or  to  cut  down  a  cherry-tree  in  an  orchard  (/)  (3).  Were 
even  a  committee  appointed  but  once  in  an  hundred  years  to  revise  the 
criminal  law,  it  could  not  have  continued  to  this  hour  a  felony,  without 
benefit  of  clergy,  to  be  seen  for  one  month  in  the  company  of  persons 
who  call  themselves,  or  are  called,  Egyptians  (g)  (4). 

It  is  true,  that  these  outrageous  penalties,  being  seldom  or  never 
inflicted,  are  hardly  known  to  be  law  by  the  public :  *but  that  ra-  [*5] 
ther  aggravates  the  mischief,  by  laying  a  snare  for  the  unwary.  ^ 
Yet  they  cannot  but  occur  to  the  observation  of  any  one,  who  hath  under- 
taken the  task  of  examining  the  great  outlines  of  the  English  law,  and 
tracing  them  up  to  their  principles :  and  it  is  the  duty  of  such  a  one  to 
hint  them  with  decency  to  those,  whose  abilities  and  stations  enable  them 
to  apply  the  remedy.  Having  therefore  premised  this  apology  for  some  of 
the  ensuing  remarks,  which  might  otherwise  seem  to  savour  of  arrogance, 
I  proceed  now  to  consider  (in  the  first  place)  the  general  nature  of 
crimes, 

I.  A  crime,  or  misdemeanor,  is  an  act  committed,  or  omitted,  in  violation 
of  a  public  law,  either  forbidding  or  commanding  it.  This  general  defini- 
tion comprehends  both  crimes  and  misdemeanors  ;  which,  properly  speak- 
ing, are  mere  synonymous  terms ;  though,  in  common  usage,  the  word 
**  crimes*'  is  made  to  denote  such  offences  as  are  of  a  deeper  and  more 
atrocious  dye  ;  while  smaller  faults,  and  omissions  of  less  consequence,  are 
comprised  under  the  gentler  names  of  "  misdemeanors"  only  (5),  (6). 

(e)  See  book  11.  p.  3S5.  (g)  Stat.  5  Eliz.  c.  90. 

(/ )  SUt.  9  Geo.  I.  c.  23.    31  Geo.  11.  c.  43. 

(3)  The  two  Acts  inflicting  this  severe  pa-  is  repealed  by  1  Oeo.  IV.  c.  116. 
nishnient  are  repealed,  as  far  as  regards  the  (5)  In  the  English  law,  mitdemeanor  is  ge- 
benelit  of  clergy,  by  4  Geo.  IV.  c.  54,  §  1  and  nerally  ased  in  contradistinction  to /eiony,  and 
2;  and  the  offender  or  offenders,  together  with  misdemeanors  comprehend  all  indict-able  of- 
their  accessaries,  are  liable,  at  the  discretion  fences  which  do  not  amoant  to  felony  ;  as 
of  the  court,  to  be  transported  or  imprisoned,  penury,  battery,  libels,  conspiracies,  attempts, 
And  see  still  more  recent  enactments  with  re-  and  solicitations  to  commit  felonies,  Aco. 
spect  to  these  offences,  in  7  and  8  Geo.  IV.  c.  (6)  By  the  Revised  Statutes  of  New- York, 
30,  H  5, 19,  and  20.  post  232, 234,  and  246.  "  felony,"  or  '*  infamous  crime,*'  when  used  in 

(4)  The  5  Eliz.  c.  20,  which  introduced  this  a  statute,  includes  every  offence  punishable 
crime  and  its  severe  punishment,  is  repealed  with  death  or  imprisonment  in  a  state  prison  : 
by  the  23  Geo.  III.  c.  51.  Also  the  1  &  2  Ph.  "  crime,  **or  "  offence,"  includes  every  offence 
&  M.  c.  4,  as  far  as  it  made  it  a  capital  felonv  punishable  criminally.  2  R.  S.  702.  But  by 
for  gypsies  to  remain  one  month  in  Englana,  the  amendments  to  those  statutes,  the  adjee- 
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The  distinction  of  pi^lic  wrongs  from  private,  of  crimes  and  misdemea- 
nors from  civil  injuries,  seems  principally  to  consist  in  this :  that  private 
wrongs,  or  civil  injuries,  are  an  infringement  or  privation  of  the  civil  rights 
which  belong  to  individuab,  considered  merely  as  individuals:  public 
wrongs,  or  crimes  and  misdemeanors,  are  a  breach  and  violation  of  the 
public  rights  and  duties,  due  to  the  whole  community,  considered  as  a  com- 
munity, in  its  social  aggregate  capacity.  As  if  I  detain  a  field  from  ano- 
ther man,  to  which  the  law  has  given  him  a  right,  this  is  a  civil  injury, 
and  not  a  crime :  for  here  only  the  right  of  an  individual  is  concerned,  and 
it  is  immaterial  to  the  public,  which  of  us  is  in  possession  of  the  land  ;  but 
treason,  murder,  and  robbery  are  properly  ranked  among  crimes ;  since,  be- 
sides the  injury  done  to  individuals,  they  strike  at  the  very  being  of  society, 
which  cannot  possibly  subsist  where  actions  of  this  sort  are  suffered  to  es- 
cape with  impunity  (7). 

In  all  cases  the  crime  includes  an  injury ;  every  public  offence  is  also  a 
private  wrong,  and  somewhat  more ;  it  affects  the  individual,  and 
[*6]  it  likewise  affects  the  community.  *Thus  treason  in  imagining  the 
king's  death  involves  in  it  conspiracy  against  an  individual,  which  is 
also  a  civil  injury ;  but,  as  this  species  of  treason  in  its  consequences  prin- 
cipally tends  to  the  dissolution  of  government,  and  the  destruction  thereby 
of  the  order  and  peace  of  society,  this  denominates  it  a  crime  of  the  high- 

tives  **  felonious"  and  "  criminal,"  and  the  ad-  crime  wilfully  to  do  an  injury  to  anolher^K  per- 
v^6«"feloniou8ly"and" criminally,"  are  made  son  or  property  without  making  him  a  satis- 
synonymous.  3  R.  S.  App.  p.  158.  faction.  To  destroy  another's  property  wil- 
(7)  The  distinction  between  public  crimes  fully,  without  making  the  owner  a  coropenfts- 
and  private  injuries  seems  entirely  to  be  creat*  tion,  is,  in  all  cases,  a  worse  crime  in  reason 
ed  by  positive  laws,  and  is  referable  only  to  than  theft;  because  the  individual  deprived  of 
civil  institutions.  £very  violation  of  a  moral  his  property  suffers  precisely  the  same  injury* 
law,  or  natural  obligation,  is  sn  injury,  for  and  the  public  loses  the  benefit  of  that  proper- 
which  the  offender  ou^ht  to  make  retribution  ty,  whicn  contributes  to  the  support  of  no  one ; 
to  the  individuals  who  immediately  suffer  from  and  he,  who  does  the  injury,  has  not  the  temp- 
it  ;  and  it  is  also  a  crime  for  which  he  ought  talion  of  him  who  steals  to  supply  his  wants» 
to  l>e  punished  to  that  extent,  which  would  In  the  case  of  those  actions  which  are  only 
deter  both  him  and  others  from  a  repetition  of  civil  injuries,  and  to  which  no  legal  punish- 
the  offence.  In  positive  laws  those  acts  are  ment  is  annexed,  the  law  has  supposed  that 
denominated  injuries,  for  which  the  legisla-  retribution  will  be  sufficient  to  deter  the  com- 
ture  has  provided  only  retribution,  or  a  com-  mission  of  them.  But  the  wilful  and  malicious 
pensation  in  damages :  but  when  from  expe-  destruction  of  another's  property  by  lire,  in 
rieoce  it  is  discovered  that  this  is  not  sufficient  noany  cases,  is  punished  with  death ;  so  also 
to  restrain  within  moderate  bonnds  certain  is  the  malicious  killing  and  maiming  of  ano> 
classes  of  injuries,  it  then  becomes  necessary  ther's  cattle :  yet  these  detestable  and  diabo- 
for  the  legislative  power  to  raise  them  into  lical  acts  were  not  crimes  by  the  common  law 
crimes,  and  to  endearour  to  repress  them  by  of  England :  but  experience  discovered  the 
the  terror  of  punishment,  or  the  sword  of  the  necessity  of  rendering  them  subject  to  public 
public  magistrate.  The  word  crime  has  no  and  severe  punishment.  Yet  to  set  fire  to  a 
technical  meaning  in  the  law  of  England.  It  field  of  ripe  standing  corn  is  still  only  a  pri- 
seems,  when  it  has  a  reference  to  positive  law,  vate  injury,  though  Uiis  is  an  act  wki^  gtnktB 
to  comprehend  those  acts  which  subject  the  at  tht  very  being  of  eodety^  but  the  legislature 
offender  to  punishment.  When  the  words  k^h  have  not  yet  found  it  necessary  to  repress  it  by 
en'mes  arid  nUademetmorB  are  used  in  prosecu-  the  terror  of  penal  laws.f 
tiona  by  impeachment,  the  words  high  crimet  The  0  Geo.  I.  e.  22,  relating  to  killinc  and 
have  no  definite  signification,  but  are  used  maiming  cattle,  is  repealed  bv  4  Geo.  IV.  c 
merely  to  give  greater  solemnity  to  the  ckaige.  54,  by  which  the  punistmient  of  that  offenc^  ia 
When  the  wora  crime  is  used  with  a  reference  altered  to  transportation  or  imprisonment,  and 
to  moral  law,  it  iinplies  every  deviation  from  the  neeessfly  of  proving  malice  against  the 
moral  rectitude.  Hence  we  say,  it  is  a  crime  owner  is  removed.  See  post  246. 
to  refuse  the  payment  of  a  just  debt ;  it  is  a 

t  This  has  now  been  done.     By  7  and  8  felony,  and  be  liable  to  be  transported  for  seven 

Geo.  IV.  c.  30, 1 17,  "  if  any  person  shall  un-  yean,  or  to  be  imprisoned  not  exceeding  two 

lawfully  and  maliciouslv  set  fire  to  any  crop  of  years ;  and,  if  a  male,  to  be  once,  twice,  or 

oom,  grain,  or  pulse,  whether  standing  or  cut  thrioe,  publicly  or  privately  whipped.*' 
down,  every  such  offender  shall  be  guilty  of 
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est  magnitude.  Mnrder  is  an  injury  to  the  life  of  an  individual ;  but  the 
law  of  society  considers  principally  the  loss  which  the  state  sustains  by  be- 
ing  deprived  of  a  member,  and  tlie  pernicious  example  thereby  set  for 
others  to  do  the  like.  Robbery  may  be  considered  in  the  same  view :  it  is 
an  injury  to  private  property  ;  but  were  that  all,  a  civil  satisfaction  in  da- 
mages might  atone  for  it :  the  public  mischief  is  the  thing,  for  the  prevention 
of  which  our  laws  have  made  it  a  capital  offence.  In  these  gross  and 
atrocious  injuries  the  private  wrong  is  swallowed  up  in  the  public :  we  sel- 
dom hear  any  mention  made  of  satisfaction  to  the  individual ;  the  satisfac- 
tion to  the  community  being  so  very  great.  And  indeed,  as  the  public 
crime  is  not  otherwise  avenged  than  by  forfeiture  of  life  and  property,  it  is 
impossible  afterwards  to  make  any  reparation  for  the  private  wrong :  which 
can  only  be  had  from  the  body  or  goods  of  the  aggressor  (8),  (9).  But 
there  are  crimes  of  an  inferior  nature,  in  which  the  public  punishment  is  not 
so  severe,  but  it  affords  room  for  a  private  compensation  also  (10) ;  and 
herein  the  distinction  of  crimes  from  civil  injuries  is  very  apparent  For 
instance ;  in  the  case  of  battery,  or  beating  another,  the  aggressor  may  be 
indicted  for  this  at  the  suit  of  the  king,  for  disturbing  the  public  peace,  and 
by  punished  criminally  by  fine  and  imprisonment ;  and  the  party  beaten 
may  also  have  his  private  remedy  by  action  of  trespass  for  the  injury  which 
he  in  particular  sustains,  and  recover  a  civil  satisfaction  in  damages  (11). 
So  also,  in  case  of  a  public  nuisance,  as  digging  a  ditch  across  a  highway, 
this  is  punishable  by  indictment,  as  a  common  offence  to  the  whole  king- 
dom and  all  his  majesty's  subjects  ;  but  if  any  individual  sustains 
any  special  ^damage  thereby,  as  laming  his  horse,  breaking  his  [  *7  ] 
carriage,  or  the  like,  the  offender  may  be  compelled  to  make  am- 
ple satisfaction,  as  well  for  the  private  injury  as  for  the  public  wrong  (12). 
Upon  the  whole  we  may  observe,  that  in  taking  cognizance  of  all 
wrongs,  or  unlawful  acts,  the  law  has  a  double  view  :  viz,  not  only  to  re- 
dress the  party  injured,  by  either  restoring  to  him  his  right,  if  possible ;  or 
by  giving  him  an  equivalent ;  the  manner  of  doing  which  was  the  object 
of  our  inquiries  in  the  preceding  book  of  these  Commentaries ;  but  also 
to  secure  to  the  public  the  benefit  of  society,  by  preventing  or  punishing 

(6)  The  civil  right  to  sue  for  the  injurj  the  other  profwrty.    A^  person  injured  by  a  felo« 

party  has  received  in  a  case  of  felony  is  not  in  ny  for  which  the  offender  is  committed  to  the 

general  merged  or  destroyed,  but  only  ni$j>end-  state  prison,  can  recover  damages  in  a  suit 

«i  until  he  has  performed  his  duty  to  society,  against  the  trustees  of  the  felon's  estate.    (Id 

by  an  endeavour  to  bring  the  offender  to  jus-  700.) 

Uce  :  and  after  the  party  on  whom  suspicion  (10)  See  6  East,  158. 

was  fixed  has  been  convicted  or  acquitted,  (11)  The  court  of  Common  Pleas  will  not 

without  collusion,  the  prosecutor  may  support  compel  a  party  who  has  proceeded  both  bv  in- 

an  action  for  the  same  cause  as  that  on  which  dictment  and  action  for  the  same  assault,  to 

the  criminal  prosecution  was  founded.   Styles,  make  his  election  upon  which  he  will  rely, 

348.     12  East,  409.    Rep.  T.  Hardw.  350.    17  Jones  v.  Clay,  1   Bos.  and  Pul.  191;   and. 


Ves.  329.    No  action  can  be  broosht,  or  bill    though  it  was  formerly  held,  that  in  general, 

quity  field,  in  relation  to  a  fel 
the  offender  has  been  duly  tried  for  the  offence,    he  must  abandon  any  action,  that  doctrine 


in  equity  field,  in  relation  to  a  felony,  until    if  the  party  moved  for  a  criminal  information, 


id.  ibid. ;  or  that  every  exertion  has  been  made  seems  to  have  been  broken  in  upon  by  a  very 

to  bring  him  to  justice.    See  further  on  this  recent  case  in  the  court  of  King's   Bench, 

point,  ante,  3  bonk,  119.  note.  Caddy  v.  Barlow,  1  Man.  and  Ryl.  275,  where 

(9)  In  New-York,  stolen  property  in  the  it  was  held  in  an  action  by  A.  for  the  malicious 

possession  of  any  officer,  is  to  be  returned  to  prosecution  by  C.  of  an  indictment  ai^inst  A. 

the  owner  on  his  paying  the  expenccs  incurred  and  B.,  and  that  a  rule  for  a  criminal  informa- 

in  its  preservation,  at  any  time  within  six  tion  obtained  by  A.,  and  made  atfsolute,  was 

months  after  the  conviction  of  the  offender,  or  no  bar  to  the  action.  See  also  the  note  to  that 

before  such  conviction.    If  not  claimed  in  that  oase.  Id.  278.                                 * 

time,  it  is  applied  to  the  use  of  the  poor.  (2  R.  (12)  6  East,  158.  See  eases  of  actions,  note, 

S.  746,  747.)     If  in  possession  of  any  other  3  book  200,  note, 
person,  it  may  be  claimed  the  same  as  any 
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every  breach  and  violation  of  those  laws,  which  the  sovereign  power  has 
thought  proper  to  establish  for  the  government  and  tranquillity  of  the 
whole.  What  those  breaches  are,  and  how  prevented  or  punished,  are.  to 
be  considered  in  the  present  book. 

II.  The  nature  of  crimes  and  misdemeanors  in  general  being  thus  ascer- 
tained and  distinguished,  I  proceed,  in  the  next  place,  to  consider  the  gene- 
ral nature  of  punishments :  which  are  evils  or  inconveniences  consequent 
upon  crimes  and  misdemeanors  ;  being  devised,  denounced,  and  inflicted  by 
human  laws,  in  consequence  of  disobedience  or  misbehaviour  in  those,  to 
regulate  whose  conduct  such  laws  were  respectively  made.  And  herein 
we  will  briefly  consider  the  power,  the  end^  and  the  measure  of  human 
punishment. 

1 .  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal 
legislator  to  inflict  discretionary  penalties  for  crimes  and  misdemeanors  (h). 
It  is  clear,  that  the  right  of  punishing  crimes  against  the  law  of  nature, 
as  murder  and  the  like,  is  in  a  state  of  mere  nature  vested  in  every  indivi- 
dual. For  it  must  be  vested  in  somebody ;  otherwise  the  laws  of  nature 
would  be  vain  and  fruitless,  if  none  were  empowered  to  put  them  in  exe- 
cution :  and  if  that  power  is  vested  in  any  one,  it  must  also  be 
[  •S  ]  vested  in  all  mankind  ;  •since  all  are  by  nature  equal.  Whereof 
the  first  murderer  Cain  was  so  sensible,  that  we  find  him  (t)  ex- 
pressing his  apprehensions,  that  whoever  should  find  him  would  slay  him. 
In  a  state  of  society  this  right  is  transferred  from  individuals  to  the  sove- 
reign power ;  whereby  men  are  prevented  from  being  judges  in  their  own 
causes,  which  is  one  of  the  evils  that  civil  government  was  intended  to 
remedy.  Whatever  power  therefore  individuals  had  of  punishing  offences 
against  the  law  of  nature,  that  is  now  vested  in  the  magistrate  alone ; 
who  bears  the  sword  of  justice  by  the  consent  of  the  whole  community. 
And  to  this  precedent  natural  power  of  individuals  must  be  referred  that 
right,  which  some  have  argued  to  belong  to  every  state  (though,  in  fact, 
never  exercised  by  any),  of  punishing  not  only  their  own  subjects,  but 
also  foreign  ambassadors,  even  with  death  itself;  in  case  they  have  of- 
fended, not  indeed  against  the  municipal  laws  of  the  country,  but  against 
the  divine  laws  of  nature,  and  become  liable  thereby  to  forfeit  their  lives 
for  their  guilt  {k). 

As  to  offences  merely  against  the  laws  of  society,  which  are  only  mala 
prohibita,  and  not  mala  in  se ;  the  temporal  magistrate  is  also  empowered 
to  inflict  coercive  penalties  for  such  transgressions  ;  and  this  by  the  con- 
sent of  individuals ;  who,  in/orming  societies,  did  either  tacitly  or  express- 
ly invest  the  sovereign  power  with  the  right  of  making  laws,  and  of  en- 
forcing obedience  to  them  when  made,  by  exercising,  upon  their  non- 
observance,  severities  adequate  to  the  evil.  The  lawfulness  therefore  of 
punishing  such  criminals  is  founded  upon  this  principle,  that  the  law  by 
which  they  suffer  was  made  by  their  own  consent ;  it  is  a  part  of  the  ori- 
ginal contract  into  which  they  entered,  when  first  they  engaged  in  society  ; 
it  was  calculated  for,  and  has  long  contributed  to,  their  own  security. 

This  right  therefore,  being  thus  conferred  by  universal  consent,  gives  to 

the  state  exactly  the  same  power,  and  no  more,  over  all  its  members,  as 

each  individual  member  had  naturally  over  himself  or  others. 

[  *9  ]    Which  has  ^occasioned  some  to  doubt,  how  fax  a  human  le- 

(h)  See  QToHuMftUj,  b,  4-  p.  I.  S,  c.  80.    Paffen-        (t)  Gen.  It.  14. 
dorf.  L.  of  Nat.  A  N.  h,  8,  c  3.  (Jfc)  See  book  I.  p.  SS4. 
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gislature  ought  to  inflict  capital  punishments  for  positive  offences ;  of- 
fences against  the  municipal  law  only,  and  not  against  the  law  of  na- 
ture :  since  no  individual  has,  naturally,  a  power  of  inflicting  death  upon 
himself  or  others  for  actions  in  themselves  indifferent.  With  regard  to 
offences  male  in  se,  capital  punishments  are  in  some  instances  inflicted  by 
the  immediate  command  of  God  himself  to  all  mankind ;  as  in  the  case  of 
murder,  by  the  precept  delivered  to  Noah,  their  common  ancestor  and  re- 
presentative, "  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be 
shed  (/)."  In  other  instances  they  are  inflicted  after  the  example  of  the 
Creator,  in  his  positive  code  of  laws  for  the  regulation  of  the  Jewish  re- 
public :  as  in  the  case  of  the  crime  against  nature.  But  they  are  some- 
times inflicted  without  such  express  warrant  or  example,  at  the  will  and 
discretion  of  the  human  legislature ;  as  for  forgery,  for  theft,  and  some- 
times for  offences  of  a  lighter  kind.  Of  these  we  are  principally  to  speak  ; 
as  these  crimes  are,  none  of  them,  offences  against  natural,  but  only 
againsl  social  rights ;  not  even  theft  itself,  unless  it  be  accompanied  with 
violence  to  one's  house  or  person :  all  others  being  an  infringement  of  that 
right  of  property,  which,  as  we  have  formerly  seen  (m),  owes  its  origin 
not  to  the  law  of  nature,  but  merely  to  civil  society  (13). 

The  practice  of  inflicting  capital  punishments,  for  offences  of  human 
institution,  is  thus  justified  by  that  great  and  good  man,  sir  Matthew 
Hale  (n) :  "  When  offences  grow  enormous,  frequent,  and  dangerous  to 
a  kingdom  or  state,  destructive  or  highly  pernicious  to  civil  societies,  and 
to  the  great  insecurity  and  danger  of  the  kingdom  or  its  inhabitants,  se- 
vere punishment  and  even  death  itself  is  necessary  to  be  annexed  to  laws 
in  many  cases  by  the  prudence  of  lawgivers."  It  is  therefore  the  enormity 
or  dangerous  tendency,  of  the  crime  that  alone  can  warrant  any 
earthly  legislature  in  putting  him  to  death  that  commits  it.  *It  [  *10  ] 
is  not  its  frequency  only,  or  the  difficulty  of  otherwise  preventing 
it,  that  will  excuse  our  attempting  to  prevent  it  by  a  wanton  effusion  of 
human  blood.  For,  though  the  end  of  punishment  is  to  deter  men  from 
offending,  it  never  can  follow  from  thence,  that  it  is  lawful  to  deter  them 
at  any  rate  and  by  any  means ;  since  there  may  be  unlawful  methods  of 
enforcing  obedience  even  to  the  justest  laws.  Every  humane  legislator 
will  be  therefore  extremely  cautious  of  establishing  laws  that  inflict  the 
penalty  of  death,  especially  for  slight  offences,  or  such  as  are  merely  posi- 
tive. He  will  expect  a  better  reason  for  his  so  doing,  than  that  loose  one 
which  generally  is  given ;  that  it  is  found  by  former  experience  that  no 
lighter  penalty  will  be  effectual.  For  it  is  found  upon  farther  experience, 
that  capital  punishments  are  more  effectual  ?  Was  the  vast  territory  of 
all  the  Russias  worse  regulated  under  the  late  empress  Elizabeth,  than 
under  her  more  sanguinary  predecessors  ?  Is  it  now,  under  Catherine  II. 
less  civilized,  less  social,  less  secure  ?  And  yet  we  are  assured,  that  nei- 
ther of  these  illustrious  princesses  have,  throughout  their  whole  adminis- 

(0  Gen.  Iz.  6.  (»}  1  Hsl.  P.  C.  13. 

(m)  Book  II.  c.  1. 

(13)  It  is  strange  that  the  learned  Judge's  If  theft  be  not  a  violation  of  the  law  of  nature 

conclusion,  Tiz.  that  tAfft  itee//'tff  no/ on  o^ence  and  reason*  it  would  follow  that  there  is  no 

agaxn$t  natural  righu,  did  not  lead  him  to  sus-  moral  turpitude  in  dishonesty.    "  Non  igitur 

uect  the  fallacy  of  the  position,  that  th*  right  magis  est  contra  naturam  morbus  aut  eeestas 


and  which  I  have  there  prosumed  to  controvert,    ture  and  religion 
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tration,  inflicted  the  penalty  of  death :  and  the  latter  has,  upon  full  persua- 
sion of  its  being  useless,  nay  eren  pernicious,  given  orders  for  abolishing  it 
entirely  throughout  her  extensive  doniinions  (o).  But  indeed,  were  capi- 
tal punishments  proved  by  experience  to  be  a  sure  and  effectual  remedy, 
that  would  not  prove  the  necessity  (upon  which  the  justice  and  propriety 
depend)  of  inflicting  them  upon  all  occasions  when  other  expedients  fail. 
I  fear  this  reasoning  would  extend  a  great  deal  too  far.  For  instance,  the 
damage  done  to  omr  public  roads  by  loaded  wagons  is  universally  allow- 
ed, and  many  laws  have  been  made  to  prevent  it ;  none  of  which  have 
hitherto  proved  effectual.  But  it  does  not  therefore  follow  that  it  would  be 
just  for  the  legislature  to  inflict  death  upon  every  obstinate  carrier,  who 
defeats  or  eludes  the  provision  of  former  statutes.  Where  the  evil  to  be 
prevented  is  not  adequate  to  the  violence  of  the  preventive,  a  sovereign 
that  thinks  seriously  can  never  justify  such  a  law  to  the  dictates 
[•11]  of  •conscience  and  humanity.  To  shed  the  blood  of  our  fellow- 
creature  is  a  matter  that  requires  the  greatest  deliberation  and  the 
fullest  conviction  of  our  own  authority  :  for  life  is  the  immediate  gift  of 
God  to  man ;  which  neither  he  can  resign,  nor  can  it  be  taken  from  him, 
unless  by  the  command  or  permission  of  him  who  gave  it ;  either  express- 
ly revealed,  or  collected  from  the  laws  of  nature  or  society  by  clear  and 
indisputable  demonstration. 

I  would  not  be  understood  to  deny  the  right  of  the  legislature  in  any 
country  to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though 
persons  of  some  abilities  have  doubled  it ;  but  only  to  suggest  a  few  hints 
for  the  consideration  of  such  as  are,  or  may  hereafter  become,  legislators. 
When  a  question  arises,  whether  death  may  be  lawfully  inflicted  for  this 
or  that  trangression,  the  wisdom  of  the  laws  must  decide  it ;  and  to  this 
public  judgment  or  decision  all  private  judgments  must  submit ;  else  there 
is  an  end  of  the  first  principle  of  all  society  and  government.  The  guilt 
of  blood,  if  any,  must  lie  at  their  doors,  who  misinterpret  the  extent  of 
their  warrant ;  and  not  at  the  doors  of  the  subject,  who  is  bound  to  receive 
the  interpretations  that  are  given  by  the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments.  This  is  not  by 
way  of  atonement  or  expiation  for  the  crime  committed ;  for  that  mnst  be 
left  to  the  just  determination  of  the  Supreme  Being :  but  as  a  precaution 
against  future  offences  of  the  same  kind.  This  is  effected  three  ways  : 
either  by  the  amendment  of  the  offender  himself;  for  which  purpose  all 
corporal  punishments,  fines,  and  temporary  exile  or  imprisonment  are  in- 
flicted :  or,  by  deterring  others  by  the  dread  of  his  example  from  offending 
in  the  like  way,  '*  vt  poena  (as  TuUy  {p)  expresses  it)  ad  paucos,  metus  ad 
omnes,  perveniat  ;^*  which  gives  rise  to  all  ignominious  punish- 
[  •12  ]  ments,  and  to  such  executions  of  justice  as  are  open  and  public :  •or, 
lastly,  by  depriving  the  party  injuring  of  the  power  to  do  future 
mischief;  which  is  effected  by  either  putting  him  to  death,  or  condemning 
him  to  perpetual  confinement,  slavery,  or  exile.  The  same  one  end,  of 
preventing  future  crimes,  is  endeavoured  to  be  answered  by  each  of  these 
three  species  of  punishment.  The  public  gains  equal  security,  whether 
the  offender  himself  be  amended  by  wholesome  correction,  or  whether  he 
be  disabled  from  doing  any  farther  harm :  and  if  the  penalty  fails  of  both 
these  effects,  as  it  may  do,  still  the  terror  of  his  example  remains  as  a  warn- 

(o)  Grand  instrtictions  for  fnuzilnf  a  xievf  code       (;»)  Pro  ChtentiOf  46. 
«f  lawi  for  the  Ronsian  empire,  k  810. 
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ing  to  other  citizens.  The  method  however  of  inflicting  punishment  ought 
always  to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serire, 
and  by  po  means  to  exceed  it:  therefore  the  pains  of  death,  and  perpetual 
disability  by  exile,  slavery,  or  imprisonment,  ought  never  to  be  inflicted,  but 
when  the  oflender  appears  incorrigible :  which  may  be  collected  either  from 
a  repetition  of  minuter  oflences ;  or  from  the  perpetration  of  some  one  crime 
of  deep  malignity,  which  of  itself  demonstrates  a  disposition  without  hope 
or  probability  of  amendment :  and  in  such  cases  it  would  be  cruelty  to  the 
public  to  defer  the  punishment  of  such  a  criminal,  till  he  had  an  opportu- 
nity of  repeating  perhaps  the  worst  of  villanies. 

3.  As  to  the  measure  of  human  punishments.  From  what  has  been  ob- 
served in  the  former  articles  we  may  collect,  that  the  quantity  of  punish- 
ment can  never  be  absolutely  determined  by  any  standing  invariable  rule ; 
but  it  must  be  left  to  the  arbitration  of  the  legislature  to  inflict  such  penal- 
ties as  are  warranted  by  the  laws  of  nature  and  society,  and  such  as  ap- 
pear to  be  the  best  calculated  to  answer  the  end  of  precaution  against  fu- 
ture oflences. 

Hence  it  will  be  evident,  that  what  some  have  So  highly  extolled  for  its 
equity,  the  lex  talionis,  or  law  of  retaliation,  can  never  be  in  all  cases  an 
adequate  or  permanent  rule  of  punishment.  In  some  cases  indeed  it  seems 
to  be  dictated  by  natural  reason ;  as  in  the  case  of  conspiracies  to  do  an  in- 
jury, or  false  accusations  of  the  innocent :  to  which  we  may  add 
that  law  of  the  Jews  and  Egyptians,  mentioned  by  *Josephus  and  [  *13  ] 
Diodorus  Siculus,  that  whoever  without  sufficient  cause  was 
found  with  any  mortal  poison  in  his  custody,  should  himself  be  obliged  to 
take  it.  But,  in  general,  the  diflerence  of  persons,  place,  time,  provocation, 
or  other  circumstances,  may  enhance  or  mitigate  the  ofience ;  and  in  such 
cases  retaliation  can  never  be  a  proper  measure  of  justice.  If  a  nobleman 
strikes  a  peasant,  all  mankind  will  see,  that  if  a  court  of  justice  awards  a 
return  of  the  blow,  it  is  more  than  a  just  compensation.  On  the  other 
hand,  retaliation  may,  sometimes,  be  too  easy  a  sentence ;  as,  if  a  man 
maliciously  should  put  out  the  remaining  eye  of  him  who  had  lost  one  be* 
fore,  it  is  too  slight  a  punishment  for  the  maimer  to  lose  only  one  of  his :  and 
therefore  the  law  of  the  Locrians,  which  demanded  an  eye  for  an  eye,  was 
in  this  instance  judiciously  altered  by  decreeing,  in  imitation  of  Solon^s 
laws  (q),  that  he  who  struck  out  the  eye  of  a  one-eyed  man,  should  lose 
both  his  own  in  return.  Besides,  there  are  very  many  crimes,  that  will  in- 
no  shape  admit  of  these  penalties,  without  manifest  absurdity  and  wicked- 
ness. Theft  cannot  be  punished  by  theft,  defamation  by  defamation,  forge- 
ry by  forgery,  adultery,  by  adultery,  and  the  like.  And  we  may  add,  that 
those  instances,  wherein  retaliation  appears  to  be  used,  even  by  the  divine 
authority,  do  not  really  proceed  upon  the  rule  of  exact  retribution,  by  doing 
to  the  criminal  the  same  hurt  he  has  done  to  his  neighbour,  and  no  more ; 
but  this  correspondence  between  the  crime  and  punishment  is  barely  a  con- 
sequence from  some  other  principle.  Death  is  ordered  to  be  punished  with 
death ;  not  because  one  is  equivalent  to  the  other,  for  that  would  be  expi- 
ation, and  not  punishment.  Nor  is  death  always  an  equivalent  for  death : 
the  execution  of  a  needy  decrepit  assassin  is  a  poor  satisfaction  for  the 
murder  of  a  nobleman  in  the  bloom  of  his  youth,  and  full  enjoyment  of  his 
friends,  his  honours,  and  his  fortune  (14).     But  the  reason  upon  which 

(q)  Pott.  Ant,  b.  1,  c.  SO. 
(14)  Is  it  possible  that  the  commentator  meant  to  flatter  an  audience  of  the  sons  of  no- 
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this  sentence  is  grounded  seems  to  be,  that  this  is  the  highest 
[  *14  ]    penalty  that  man  can  inflict,  *and  tends  most  to  the  security  of 

mankind ;  by  removing  on^  murderer  from  the  earth,  and  setting 
a  dreadful  example  to  deter  others :  so  that  even  this  grand  instance  pro- 
ceeds upon  other  principles  than  those  of  retaliation.  And  truly,  if  any 
measure  of  punishment  is  to  be  taken  from  the  damage  sustained  by  the 
suflerer,  the  punishment  ought  rather  to  exceed  than  equal  the  injury : 
since  it  seems  contrary  to  reason  and  equity,  that  the  guilty  (if  convicted) 
should  suffer  no  more  than  the  innocent  has  done  before  him ;  especially  as 
the  suflering  of  the  innocent  is  past  and  irrevocable,  that  of  the  guilty  is  fu- 
ture,  contingent,  and  liable  to  be  escaped  or  evaded.  With  regard  indeed 
to  crimes  that  are  incomplete,  which  consist  merely  in  the  intention,  and 
are  not  yet  carried  into  act,  as  conspiracies  and  the  like  ;  the  innocent  has 
a  chance  to  frustrate  or  avoid  the  villany,  as  the  conspirator  has  also  a 
chance  to  escape  his  punishment :  and  this  may  be  one  reason  why  the 
lex  talionis  is  more  proper  to  be  inflicted,  if  at  all,  for  crimes  that  consist  in 
intention,  than  for  such  as  are  carried  into  act.  It  seems  indeed  .consonant 
to  natural  reason,  and  has  therefore  been  adopted  as  a  maxim  by  several 
theoretical  writers  (r),  that  the  punishment  due  to  the  crime  of  which  one 
falsely  accuses  another,  should  be  inflicted  on  the  perjured  informer. 
Accordingly,  when  it  was  once  attempted  to  introduce  into  England  the 
law  of  retaliation,  it  was  intended  as  a  punishmeut  for  such  only  as  pre- 
ferred malicious  accusations  against  others  ;  it  being  enacted  by  statute  37 
Edw.  III.  ch.  18.  that  such  as  preferred  any  suggestions  to  the  king's  great 
council  should  put  in  sureties  of  taliation  ;  that  is,  to  incur  the  same  pain 
that  the  other  should  have  had,  in  case  the  suggestion  were  found  untrue. 
But,  after  one  year*s  experience,  this  punishment  of  taliation  was  rejected, 
and  imprisonment  adopted  in  its  stead  (s). 

But  though  from  what  has  been  said  it  appears,  that  there 
[  *15  ]    cannot  be  any  regular  or  determinate  method  of  rating  the  *quan- 

tity  of  punishments  for  crimes,  by  any  one  uniform  rule  ;  but  they 
must  be  referred  to  the  will  and  discretion  of  the  legislative  power :  yet 
there  are  some  general  principles,  drawn  from  the  natu^  and  circum- 
stances of  the  crime,  that  may  be  of  some  assistance  in  allotting  it  an 
adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it ;  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that  in- 
jury, and  of  course  under  this  aggravation  the  punishment  should  be  more 
severe.  Therefore  treason  in  conspiring  the  hinges  death  is  by  the  English 
law  punished  with  greater  rigour  than  even  actually  killing  any  private 
subject.  And  yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an 
enormity  as  the  actual  completion  of  that  design.  For  evil,  the  nearer  we 
approach  it,  is  the  more  disagreeable  and  shocking ;  so  that  it  requires 
more  obstinacy  in  wickedness  to  perpetrate  an  unlawful  action,  than  barely 
to  entertain  the  thought  of  it :  and  it  is  an  encouragement  to  repentance 
and  remorse,  even  till  the  last  stage  of  any  crime,  that  it  never  is  too  late  to 
retract ;  and  that  if  a  man  stops  even  here,  it  is  better  for  him  than  if  he 
proceeds :  for  which  reason  an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far 

(r)  Beccar.  c.  15.  («)  Stat.  8S  Edw.  m.  c.  9 

blemen  by  intimating  that  it  was  a  less  crime   'eveiy  sound  moralist  there  can  be  no  differ 
to  kill  a  poor  old  man,  than  to  kill  a  nobleman    ence. 
«Yen  in  the  bloom  of  youth  T    In  the  eye  of 
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lests  penal  than  the  actual  robbery,  rape,  or  murder.  But  in  the  case  of  a 
treasonable  conspiracy,  the  object  whereof  is  the  king's  majesty,  the  bare 
intention  will  deserve  the  highest  degree  of  severity  ;  not  because  the  in« 
tention  is  equivalent  to  the  act  itself:  but  because  the  greatest  rigour  is  no 
more  than  aidequate  to  a  treasonable  purpose  of  the  heart,  and  there  is  no 
greater  left  to  inflict  upon  the  actual  execution  itself. 

Again :  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate 
a  crime ;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than 
when  committed  through  avarice,  or  to  supply  one  in  luxurious  excesses. 
To  kill  a  man  upon  sudden  and  violent  resentment,  is  less  penal  than  upon 
cool  deliberate  malice.  The  age,  education,  and  character  of  the 
ofifender :  the  repetition  (or  otherwise)  *of  the  offence ;  the  time,  [  *16  ] 
the  place,  the  company  wherein  it  was  committed ;  all  these,  and 
a  thousand  other  incidents,  may  aggravate  or  extenuate  the  prime  (j). 

Farther :  as  punishments  are  chiefly  intended  for  the  prevention  of  fu- 
ture crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures 
those  should  be  most  severely  punished,  which  are  the  most  destructive  of 
the  public  safety  and  happiness  (u) ;  and,  among  crimes  of  an  equal  ma- 
lignity, those  which  a  man  has  the  most  frequent  and  easy  opportunities  of 
committing,  which  cannot  be  so  easily  guarded  against  as  others,  and 
which  therefore  the  oflender  has  the  strongest  inducement  to  commit ;  ac- 
cordingto  what  Cicero  observes  (i^), "  ea  sunt  animadvertendapeccata  maxime, 
quae  difficillime praecaventur"  Hence  it  is,  that  for  a  servant  to  rob  his  mas- 
ter is  in  more  cases  capital,  than  for  a  stranger :  if  a  servant  kills  his 
master,  it  is  a  species  of  treason  (15);  in  another  it  is  only  murder :  to  steal 
a  handkerchief,  or  other  trifle  of  above  the  value  of  twelve  pence,  privately 
from  one's  person,  is  made  capital  (16) ;  but  to  carry  off  a  load  of  com  from 
an  open  field,  though  of  fifty  times  greater  value,  is  punished  with  transpor- 
tation only.  And,  in  the  island  of  Man,  this  rule  was  formerly  carried  so  far, 
that  to  take  away  an  horse  or  an  ox  was  there  no  felony,  but  a  trespass, 
because  of  the  difficulty  in  that  little  territory  to  conceal  them  or  carry  them 
ofl":  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  was  a  capital  misde- 
meanor, and  the  oflender  was  punished  with  death  (w). 

Lastly :  as  a  conclusion  to  the  whole,  we  may  observe  that  punish- 
ments of  unreasonable  severity,  especially  when  indiscriminately  inflicted, 
have  less  eflfect  in  preventing  crimes,  and  amending  the  manners  of  a  peo- 
ple, than  such  as  are  more  merciful  in  general,  yet  properly  inter- 
mixed with  due  ^distinctions  of  sevexity.     It  is  the  sentiment  of   [  •IT  ] 

«)  ThuB  Demosthenes  (in  hU  oration  against  strangen  as  weU  as  citizens ;  and  that  In  th^ 

Midlas)  finely  works  up  the  aggrayatioQS  of  the  in-  temple,  whjther  the  duty  of  my  office  called  .me.'* 

salts  he  had  received.    *'  I  was  abiued,'*  says  ye,  («)  Beccar  c.  C. 

"  by  my  enemy,  in  cold  blood,  out  of  malice,  not  iv)  pro  Sexi»  RtNtcio^i.0. 

by  heat  of  wine,  in  the  morning,  publicly,  before  (»)  4  Inst.  865. 

( 1 5)  This  is  no  longer  law.  By  9  Geo.  IV.  c.  29, 6  6,  which  enacts,  "  that  if  any  person  shall 
31,  ^  2,  repealing  25  Ed,  III.  st  5,  c.  2,  respect-  steal  any  chattel,  money,  or  ▼aluable  securitvt 
ing  petit  treason,  it  is  enacted,  "  that  every  of-  from  the  person  of  anoUier,  or  shall  assaulti 
fence  which  before  the  commencement  of  that  any  other  person  with  intent  to  nob  him,  or 
Act  would  have  amounted  to  petit  treason,  shall  shall  with  menaces  or  by  force  demand  any 
be  deemed  to  be  murder  only,  and  no  greater  such  property  of  any  other  penon  with  intent  to- 
offence ;  and  that  all  i>ersons  guilty  in  respect  steal  the  same,  he  shall  be  guilty  of  felony,  andi 
thereof,  whether  as  principals  or  accessaries,  liable  to  be  transported  for  life,  or  for  not  les* 
ahall  be  dealt  with,  indicted,  tried  and  punish-  than  seven  years,  or  to  be  imprisoned  for  not 
ed  as  principals  and  accessaries  in  murder.'*  exceeding  four  years ;  and,  if  a  male,  to  be 
See  1  Hawk.  P.  C.  6th  edit.  105.  5  Burn's  X  once,  twice,  or  thrice,  publicly  or  priTatelj 
last  edit  551 ;  post  75,  203.  whipped." 

(16)  This  is  altered  by  7  and  8  Geo.  lY.  c. 
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an  ingenious  writer,  who  seems  to  have  well  studied  the  springs  of  hu- 
man action  (x),  that  crimes  are  more  effectually  prevented  by  the  cer^ 
tainty^  than  by  the  severity,  of  punishment.  For  the  excessive  severity  of 
laws  (says  Montesquieu)  (y)  hinders  their  execution :  when  the  punish- 
ment surpasses  all  measure,  the  public  will  frequently  out  of  humanity 
prefer  impunity  to  it.  Thus  also  the  statute  1  Mar.  st.  1 .  c.  1 .  recites  in  its 
preamble,  '*  that  the  state  of  every  king  consists  more  assuredly  in  the  love 
of  the  subject  towards  their  prince,  than  in  the  dread  of  laws  made  with 
rigorous  pains ;  and  that  laws  made  for  the  preservation  of  the  common- 
wealth without  great  penalties  are  more  often  obeyed  and  kept,  than  laws 
made  with  extreme  punishments."  Happy  had  it  been  for  the  nation,  if 
the  subsequent  practice  of  that  deluded  princess  in  matters  of  religion,  had 
been  correspondent  to  these  sentiments  of  herself  and  parliament,  in  mat^ 
ters  of  state  and  government !  We  may  further  observe  that  sanguinary 
laws  are  a  bad  symptom  of  the  distemper  of  any  state,  or  at  least  of  its 
weak  constitution.  Tbe  laws  of  the  Roman  kings,  and  the  twelve  tables 
of  the  decemviri,  were  full  of  cruel  punishments :  the  Porcian  law,  which 
exempted  all  citizens  from  sentence  of  death,  silently  abrogated  them  all. 
In  this  period  the  republic  flourished :  under  the  emperors  severe  punish- 
ments were  revived  ;  and  then  the  empire  fell  (17). 

It  is  moreover  absurd  and  impolitic  to  apply  the  same  punishment  to 
crimes  of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the 
doubt  that  may  be  entertained  concerning  the  right  of  making  them)  do 
likewise  prove  a  manifest  defect  either  in  the  wisdom  of  the  legislative,  or 
the  strength  of  the  executive  power.  It  is  a  kind  of  quackery  in  go- 
vernment, and  argues  a  want  of  solid  skill,  to  apply  the  same  universal  re- 
medy, the  ultimum  supplidum,  to  every  case  of  difficulty.  It  is,  it  must 
be  owned,  much  easier  to  extirpate  than  to  amend  mankind :  yet 
[  *18  ]  *that  magistrate  must  be  esteemed  both  a  weak  and  a  cruel  sur- 
geon, who  cuts  off  every  limb,  which  through  ignorance  or  in- 
dolence he  will  not  attempt  to  cure.  It  has  been  therefore  ingeniously  pro- 
posed {z)y  that  in  every  state  a  scale  of  crimes  should  be  formed,  with  a  cor- 
responding scale  of  punishments,  descending  from  the  greatest  to  the  least : 
but,  if  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator  will  mark 

(■T)  Beccar.  c.  7.  (s)  fieccar.  c.  6. 

(y)  Sp.  L.  b.  6,  c.  13. 

(17)  The  most  admirable  and  excellent  ata-  parliament  (the  time  so  reqairing),  in  a  more 

tnte  ever  passed  by  the  English  legislature  is  calm  and  quiet  reign  of  another  prince  by  the 

the  1   Eaw.  VI.  c.  12.     In  the  preamble  it  like  authority  and  parliament  taken  away," 

states,  in  a  beautiful  and  simple  strain  of  elo-  &c.    It  therefore  repeals  every  statute  which 

quence,  that  **  Nothine  is  more  godly,  more  has  created  any  treason  since  the  25  Edw.  III. 

sure,  more  to  be  wished  and  desired  betwixt  a  st.  5.  c.  2.    It  repeals  "  all  and  every  act  of 

prince,  the  supreme  head  and  ruler,  and  the  parliament  concerning  doctrine  or  matters  of 

subjects  whose  governor  and  head  he  is,  than  relision."    It  repeals  every  felony  created  by 

on  the  prince's  part  great  clemency  and  indul-  the  legislature,  (Turing  the  preceding  long  and 

gency,  and  rather  too  much  forgiveness  and  cruel  reign  of  Henry  vHI.    It  repeals  the  sta- 

remissioa  of  his  royal  power  and  just  punish-  tute  31  Hen.  Till,  "that  proclamations  made 

ment,  than  exact  severity  and  justice  to  be  by  the  kings,  highness,  by  the  advice  of  his  ho- 

shewed;  and  on  the  subjects*  behalf,  that  they  nourable  council,  should  be  made  and  kept 

should  obey  rather  for  love,  and  for  the  neces-  as  though  they  were  made  by   authority  of 

sity  and  love  of  a  king  and  prince,  than  for  parliament."    It  repeals  also  the  extraordina- 

fear  of  his  strait  and  severe  laws.    But  as  in  ry  statute  de  bigamu,  4  Edw.  I.  st.  3.  c.  5. 

tempest  or  winter  one  course  and  garment  is  which  enacted,  that  if  any  man  married  a  wi' 

convenient,  in  calm  or  warm  weather  a  more  dow,  or  married  a  second  wife  after  the  death 

liberal  case  or  lighter  garment  both  may  and  of  the  first,  he  should  be  deprived  of  the  bene- 

ought  to  be  followed  and  used  ;  so  we  have  fit  of  clergy,  if  he  was  convicted  of  ta\j  cler- 

seen  divers  strait  and  sore  laws  made  in  one  gyable  felony  whatever. 
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the  principal  divisions,  and  not  assign  penalties  of  the  first  degree  to  offences 
of  an  inferior  rank.  Where  men  see  no  distinction  made  in  the  nature  and 
gradations  of  punishment,  the  generality  will  be  led  to  conclude  there 
is  no  distinction  in  the  guilt.  Thus  in  France  the  punishment  of  robbery, 
either  with  or  without  murder,  is  the  same  {a) :  hence  it  is,  that  though  per- 
haps they  are  therefore  subject  to  fewer  robberies,  yet  they  never  rob  but 
they  also  murder  (18).  In  China,  murderers  are  cut  to  pieces,  and  robbers 
not :  hence  in  that  country  they  never  murder  on  the  highway,  though 
they  often  rob.  And  in  England,  besides  the  additional  terrors  of  a  speedy 
execution,  and  a  subsequent  exposure  or  dissection,  robbers  have  a  hope 
of  transportation,  which  seldom  is  extended  to  murderers.  This  has  the 
same  effect  here  as  in  Cbina ;  in  preventing  frequent  assassination  and 
slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom  of  the  En- 
glish law,  we  shall  find  it  more  difficult  to  justify  the  frequency  of  capital 
punishment  to  be  found  therein ;  inflicted  (perhaps  inattentively)  by  a  mul- 
titude of  successive  independent  statutes,  upon  crimes  very  different  in 
their  natures.  It  is  a  melancholy  truth,  that  among  the  variety  of  ac- 
tions which  men  are  daily  liable  to  commit,  no  less  than  a  hundred  and  six- 
ty have  been  declared  by  act  of  parliament  (b)  to  be  felonies  without  bene- 
fit of  clergy  ;  or,  in  other  words,  to  be  worthy  of  instant  death  (19).  So 
dreadful  a  list,  instead  of  diminishing,  increases  the  number  of  of- 
fenders. *Th6  injured  through  compassion,  will  often  forbear  to  [  *19  ] 
prosecute ;  juries,  through  compassion,  will  sometimes  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the  of- 
fence :  and  judges,  through  compassion,  will  respite  one  half  of  the  con- 
victs, and  recommend  them  to  the  royal  mercy.  Among  so  many  chances 
of  escaping,  the  needy  and  hardened  offender  overlooks  the  multitude 
that  suffer :  he  boldly  engages  in  some  desperate  attempt,  to  relieve  his 
wants  or  supply  his  vices  :  and,  if  unexpectedly  the  hand  of  justice  over- 
takes him,  he  deems  himself  peculiarly  unfortunate,  in  falling  at  last  a  sa- 
crifice to  those  laws,  which  long  impunity  has  taught  him  to  contemn. 


CHAPTER  II. 


OP  THE  PERSONS  CAPABLE  OP  COMMITTING 

CRIMES. 

Having,  in  the  preceding  chapter,  considered  in  general  the  nature  of 
crimes  and  punishments,  we  are  led  next,  in  the  order  of  our  distribution, 

(«)  Sp.  L.  b.  0,  c  10.  lony),  and  the  acts  which  have  since  been  made. 

(b)  See  Ruffhead's  index  to  the  statutes  (tit.  Fe- 

(IS)  This  is  not  now  the  law  of  France.  (19)  Many  of  those  rigoroas  Acts,  through 

By  the  present  Criminal  Code,  founded  on  the  well  ascertained  policy  and  humanity  oi 

the  Code  Napoleon,  robbery  without  murder  the  legislature,  have  lately  been  repealed,  and 

has  ceased  to  be  a  capital  offence.    And  the  milder  punishments  have  been  substituted, 

result  mentioned  by  the  learned  judge  has  Throughout  the  United   States  generally 

ceased  also ;  nothing  is  more  common  now  the  criminal  code  has  been  a  subject  of  great 

than  instances  of  robberies  without  murder,  attention,  and  has  been  much  ameliorated 
in  France. 
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to  inquire  what  persons  are,  or  are  not,  a^nxble  of  committing  crimes ;  or, 
which  is  all  one,  who  are  exempted  from  the  censures  of  the  law  upon  the 
commission  of  those  acts,  which  in  other  persons  would  be  severaly  punish- 
ed. In  the  process  of  which  inquiry,  we  must  have  recourse  to  particular 
and  special  exceptions :  for  the  general  rule  is,  that  no  person  sludl  be  ex- 
cused from  punishment  for  disobedience  to.  the  laws  of  his  country,  ex- 
cepting such  as  are  expressly  defined  and  exempted  by  the  laws  them- 
selves. 

All  the  several  pleas  and  excuses,  which  protect  the  committer  of  a  for- 
bidden act  from  the  punishment  which  is  otherwise  annexed  thereto,  may 
be  reduced  to  this  single  consideration,  the  want  or  defect  of  wiU.  An 
involuntary  act,  as  it  has  no  claim  to  merit,  so  neither  can  it  induce  any 
guilt:  the  concurrence  of  the  will,  when  it  has  its  choice  either  to 
[  *21  ]  do  or  to  avoid  the  fact  in  question,  being  the  only  thing  *that  ren- 
ders human  actions  eithe]:  praiseworthy  or  culpable.  Indeed,  to 
make  a.  complete  crime  cognizable  by  human  laws,  there  must  be  both  a 
will  and  an  act.  For,  though,  in  foro  eonsctentiaej  a  fixed  design  or  will 
to  do  an  unlawful  act  is  almost  as  heinous  as  the  commission  of  it,  yet,  as 
no  temporal  tribunal  can  search  the  heart,  or  fathom  the  intentions  of  the 
mind,  otherwise  than  as  they  are  demonstrated  by  outward  actions,  it  there- 
fore cannot  punish  for  what  it  cannot  know.  For  which  reason  in*  all 
temporal  jurisdictions  an  overt  act,  or  some  open  evidence  of  an  intended 
crime,  is  necessary  in  order  to  demonstrate  the  depravity  of  the  will,  be- 
fore the  man  is  liable  to  punishment.  And,  as  a  vicious  will,  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  unwarrantable  act 
without  a  vicious  will  is  no  crime  at  all.  So  that  to  constitute  a  crime 
against  human  laws,  there  must  be,  first,  a  vicious  will ;  and,  secondly,  an 
unlawful  act  consequent  upon  such  vicious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join  with  the 
act :  1.  Where  there  is  a  defect  of  understanding.  For  where  there  is  no 
discernment,  there  is  no  choice ;  and  where  there  is  no  choice,  there  can 
be  no  act  of  the  will,  which  is  nothing  else  but  a  determination  of  one's 
choice  to  do  or  to  abstain  from  a  particular  action  :  he,  therefore,  that  has 
no  understanding,  can  have  no  will  to  guide  his  conduct.  2.  Where  there 
is  understanding  and  will  sufficient,  residing  in  the  party ;  but  not  called 
forth  and  exerted  at  the  time  of  the  action  done  ;  which  is  the  case  of  all 
offences  committed  by  chance  or  ignorance.  Here  the  will  sits  neuter ;  and 
neither  conciu^  with  the  act,  nor  disagrees  to  it.  3.  Where  the  action  is 
constrained  by  some  outward  force  and  violence.  Here  the  will  counter- 
acts the  deed;  and  is  so  far  from  concurring  with,  that  it  loaths  and  dis- 
agrees to,  what  the  man  is  obliged  to  perform.  It  will  be  the  business  of 
the  present  chapter  briefiy  to  consider  all  the  several  species  of  defect  in 
will,  as  they  fall  under  some  one  or  other  of  these  general  heads  :  as  in- 
fancy, idiocy,  lunacy,  and  intoxication,  which  fall  imder  the  first 
[  *22  ]  class  ;  misfortune,  and  ignorance,  which  *may  be  refetred  to  the 
second ;  and  compulsion  or  necessity,  which  may  properly  rank 
in  the  third. 

I.  First,  we  will  consider  the  case  of  infancy ^  or  nonage  ;  which -is  a  de- 
fect of  the  understanding.  Infants,  under  the  age  of  discretion,  ought  not  to 
be  punished  by  any  criminal  prosecution  whatever  (a).  What  the  age  of 
discretion  is,  in  various  nations,  is  matter  of  some  variety.    The  civil  law 

(a)  1  Uawk.  P.  C.  S. 
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distmguished  the  age  of  muiors,  or  those  under  twenty-five  years  old,  into 
three  stages  :  infantia,  from  the  birth  till  seven  years  of  age  ;  pueriixay  from 
seven  to  fourteen  \  and  pubtrtcis^  from  fourteen  upwards.  The  period  of 
pueritioy  or  childhood,  was  again  subdivided  into  two  equal  parts :  from 
seven  to  ten  and  an  half  was  aetas  infantiae  praxma ;  from  ten  and  an  half 
to  fourteen  was  aetas  pubertaii  proxima.  During  the  first  stage  of  infancy, 
and  the  next  half  stage  of  childhood,  infantiae  proxima^  they  were  not  pu- 
nishable for  any  crime  {b).  During  the  other  half  stage  of  childhood, 
approaching  to  puberty,  from  ten  and  an  half  to  fourteen,  they  were  in- 
deed punishable,  if  found  to  be  doli  capaces^  or  capable  of  mischief:  but 
with  many  mitigations,  and  not  with  the  utmost  rigour  of  the  law  (c). 
During  the  last  stage  (at  the  age  of  puberty,  and  afterwards),  minors 
were  liable  to  the  punished,  as  well  capitally,  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant,  under  the 
age  of  twenty-one,  as  to  common  misdemeanors,  so  as  to  escape  fine,  im- 
prisonment, and  the  like :  and  particularly  in  cases  of  omission,  as  not 
repairing  a  bridge,  or  a  highway,  and  other  similar  ofiences  {d) ;  for,  not 
having  &e  command  of  his  fortune  till  twenty-one,  he  wants  the  capacity 
to  do  those  things  which  the  law  requires.  But  where  there  is  any  noto- 
rious breach  of  the  peace,  a  riot,  battery,  or  the  like  (which  infants,  when 
full  grown,  are  at  least  as  liable  as  others  to  commit),  for  these  an 
infant,  above  *the  age  of  fourteen,  is  equally  liable  to  suffer,  as  a  [  *23  ] 
person  of  the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  circum- 
spect ;  distinguishing  with  greater  nicety  the  several  degrees  of  age  and 
discretion.  By  the  ancient  Saxon  law,  the  age  of  twelve  years  was  esta- 
blished for  the  age  of  possible  discretion,  when  first  the  understanding 
might  open  (e) ;  and  fiom  thence  till  the  offender  was  fourteen,  it  was 
aetas  pubertati  proxima,  in  which  he  might  or  might  not  be  guilty  of  a 
crime,  according  to  his  natural  capacity  or  incapacity.  This  was  the  du- 
bious stage  of  discretion :  but,  under  twelve  it  was  held  that  he  could  not 
be  guilty  in  will,  neither  after  fourteen  could  he  be  supposed  innocent,  of 
any  capital  crime  which  he  in  fact  committed.  But  by  the  law,  as  it  now 
Stands,  and  has  stood  at  least  ever  since  the  time  of  Edward  the  Third, 
the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured  by 
years  and  days,  as  by  the  streng(lh  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunning 
as  another  of  fourteen ;  and  in  these  cases  our  maxim  is,  that,  '*  malitia 
supplet  aetatem,*'  Under  seven  years  of  age  indeed  an  infant  cannot  be 
guilty  of  felony  (/) ;  for  then  a  felonious  discretion  is  almost  an  impossi- 
bility in  nature  :  but  at  eight  years  old  he  may  be  guilty  of  felony  {g). 
Also,  under  fourteen,  though  an  infant  shall  be  primA  facie  adjudged  to  be 
doJi  incapax ;  yet  if  it  appear  to  the  court  and  jury,  that  he  was  doli  eapax, 
and  could  discern  between  good  and  evil,  he  may  be  convicted  and  suffer 
death.  Thus  a  girl  of  thirteen  has  been  burnt  for  killing  her  mistress : 
and  one  boy  of  ten,  and  another  of  nine  years  old,  who  had  killed  their 
companions,  have  been  sentenced  to  death,  and  he  of  ten  years  actually 
hanged  ;  because  it  appeared  upon  their  trials,  that  the  one  hid  himself, 
and  the  other  hid  the  body  he  had  killed,  which  hiding  manifested 
a  consciousness  of  guilt,  and  a  discretion  *to  discern  between    [  ^4  ] 

(h)  Tnst.  S.  90. 10.  (c)  LL.  Athelstun.  Wilk.  85. 

(c)  Ff.  SO.  9. 14.  50. 17.  111.  47.  S  S3.  (/)  Mir.  c.  4,  «  10.    1  Hal.  P.  C.  S7. 

r^  1  HaL  P.  C.  90  91, 99.  (g)  Dalt.  Jast.  e.  147. 
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good  and  evil  (g).  And  there  was  an  instance  in  the  last  century  where 
a  boy  of  eight  years  old  was  tried  at  Abingdon  for  firing  two  bams  ;  and, 
it  appearing  that  he  had  malice,  reyenge,  and  cnnning,  he  was  found 
guilty,  condemned,  and  hanged  accordin^y  {h).  Thus  also,  in  very  mo- 
dem times,  a  boy  of  ten  years  old  was  convicted  on  his  own  confession  of 
murdering  his  bedfellow,  there  appearing  in  his  whole  behaviour  plain 
tokens  of  a  mischievous  discretion ;  and,  as  the  sparing  this  boy  merely  on 
account  of  his  tender  years  might  be  of  dangerous  consequence  to  the 
public  by  propagating  a  notion  that  children  might  commit  such  atrocious 
crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges  that 
he  was  a  proper  subject  of  capital  punishment  (t).  But,  in  all  such  cases, 
the  evidence  of  that  malice  which  is  to  supply  age,  ought  to  be  strong 
and  clear  beyond  all  doubt  and  contradiction  (1)  (2). 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  from  the 
guilt  of  crimes,  arises  also  from  a  defective  or  vitiated  understanding,  vis. 
in  an  idiot  or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may 
easily  be  adapted  also  to  the  former,  is,  that,  "  furiostts  farare  solum  punp- 
tur."  In  criminal  cases  therefore  idiots  and  lunatics  are  not  chargeable 
for  their  own  acts,  if  committed  when  under  these  incapacities :  no,  not 
even  for  treason  itself  (A:)  (3).  Also,  if  a  man  in  his  sound  memory  com- 
mits a  capital  ofience,  and  before  arraignment  for  it,  he  becomes  mad,  he 
ought  not  to  be  arraigned  for  it ;  because  he  is  not  able  to  plead  to  it  with 
that  advice  and  caution  that  he  ought.  And  if,  after  he  has  pleaded,  the 
prisoner  becomes  mad,  he  shall  not  be  tried :  for  how  can  he  make  his  de- 
fence ?  If,  afler  he  be  tried  and  found  guilty,  he  loses  his  senses  before 
judgment,  judgment  shall  not  be  pronounced ;  and  if,  after  judgment,  he 

(g)  1  HaL  P.  C.  86, 27.  (t)  Foster,  73. 

(A)  Emlyn  on  1  Hal.  P.  C.  S5.  {k)  8  Inst.  0. 

^ » 

(1)  By  2  R.  S.  701.  Any  person  under  of  a  man  that  will  exempt  hun  from  justice, 
sixteen  years  of  age  convicted  of  any  felony,  and  the  punishment  of  the  law.  When  a  man 
instead  of  being  sentenced  to  imprisonment  is  ^iity  of  a  great  offence,  it  must  be  very 
in  a  State  Prison  may  be  sent  to  the  house  plain  and  clear  before  he  is  allowed  such  an 
of  refuge  for  the  reformation  of  juTcnile  de*  exemption  on  the  ground  of  lunacy  ;  therefore, 
Unquents  in  the  city  of  New-York.  it  is  not  something  unaccountable  in  a  man's 

(2)  Where  an  act  is  made  felony  or  treason,  actions,  that  points  him  out  to  be  such  a  mad- 
it  extends  as  well  to  infants,  if  above  the  age  man  as  is  to  be  exempted  from  punishment, 
of  fourteen,  as  to  others,  see  Co.  Lit  247.  It  must  be  a  man  that  is  totally  deprived  o  f 
Hal.  Hist.  P.  C.  21,  22 ;  and  this  appears  by  his  understanding  and  memory ;  one  who  doth 
several  acts  of  parliament,  as  by  1  J  ac.  I.  ch.  not  know  what  he  is  doin^  any  more  than  an 
11,  of  felony  for  marrying  two  wives,  where  infant,  or  a  wild  beast ;  it  is  only  such  a  one 
there  is  a  special  exception  of  marriages  be-  who  is  never  the  object  of  punishment.  16 
low  the  age  of  consent ;  which  in  fenudes  is  How.  St.  Tr.  764.  If  there  be  a  total  want  of 
twelve  and  males  fourteen :  so  that  if  the  mar-  reason,  it  will  acquit  the  prisoner ;  if  there  be 
riage  were  above  the  age  of  consent,  though  an  absolute  temporary  want  of  it,  when  the 
witnin  the  age  of  twenty-one  years,  it  is  not  offence  was  committed,  it  will  acquit  the  pii- 
exempted  from  the  penalty.  See  Bing.  on  eoner ;  but  if  there  be  only  a  partial  degree 
Inf.  99. 190.  So,  bj  the  21  Hen.  YIII.  c.  7,  of  insanity,  mixed  with  a  partial  degree  of 
concerning  felony,  by  servants  that  embezzle  reason,  not  a  full  and  complete  use  of  reason 
their  masters'  goods  delivered  to  them,  there  (as  Lord  Hale  carefully  and  emphatically  ex- 
is  a  special  proviso  that  it  shall  not  extend  to  presses  himselO*  by  a  «omoefcnl  use  of  it,  suf- 
servants  unaer  the  age  of  eighteen,  who  cer-  ficient  to  have  restrained  tnose  passions  which 
tainly  would  have  been  within  the  penalty,  if  produce  the  crime ;  if  there  be  thought  and 
above  the  age  of  fourteen,  though  under  ei^h-  design,  a  faculty  to  distinguish  the  nature  of 
teen  years,  unless  thus  excluded  br  a  special  actions,  to  discern  the  difference  between 
proviso,  Hale  Hist.  P.  C.  22.  So,  the  12  Ann.  moral  good  and  evil,  then  upon  the  fact  of  the 
c.  7,  for  punishing  robberies  in  dwelling-  offence  proved,  the  judgment  of  the  law  must 
houses  excepts  apprentices  under  the  age  of  take  place.  Per  Yorke,  Solicitor  Gen.  in 
fifteen,  who  shall  rob  their  masters,  from  the  Lord  Ferrer's  case,  19  How.  St.  Tr.  947,  8, 
act.  et  per  Lawrence,  J.,  3  Bum.  J.  24.  ed.  312  3. 

(3)  It  is  not  every  frantic  and  idle  humour 
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becomes  of  nonsane  memory,  execution  shall  be  stayed :  for  peradyenture, 
says  the  humanity  of  the  English  law,  had  the  prisoner  been  of 
sound  memory,  he  might  have  alleged  ^something  in  stay  of  judg-  [  *25  ] 
ment  or  execution  (i)  (4).  Indeed,  in  the  bloody  reign  of  Henry 
the  Eighth,  a  statute  was  made  (m),  which  enacted,  that  if  a  person,  be- 
ing compos  mentis,  should  commit  high  treason,  and  after  fall  into  madness, 
he  might  be  tried  in  his  absence,  and  should  suffer  death,  as  if  he  were  of 
perfect  memory.  But  this  savage  and  inhuman  law  was  repealed  by  the 
statute  I  &  2  Ph.  <&  M.  c.  10.  For,  as  is  observed  by  sir  Edward  Coke  (n), 
"  the  execution  of  an  offender  is  for  example,  ut  poena  ad  paucos,  metus  ad 
amnes  perveniat :  but  so  it  is  not  when  a  madman  is  executed  ;  but  should 
be  a  miserable  spectacle,  both  against  law,  and  of  extreme  inhumanity 
and  cruelty,  and  can  be  no  example  to  others."  But  if  there  be  any  doubt, 
whether  the  party  be  compos  or  not,  this  shall  be  tried  by  a  jury  (5).  And 
if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity,  excuses  from  the 
guilt,  and  of  course  from  the  punishment,  of  any  criminal  action  commit- 
ted under  such  deprivation  of  the  senses :  but,  if  a  lunatic  hath  lucid  in- 
tervals of  understanding,  he  shall  answer  for  what  he  does  in  those  inter- 
vals as  if  he  had  no  deficiency  (o).  Yet  in  the  c^e  of  absolute  madmen, 
as  they  are  not  answerable  for  their  actions,  they  should  not  be  permitted 
the  liberty  of  acting  unless  under  proper  control ;  and,  in  particular,  they 
ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects. 
It  was  the  doctrine  of  our  ancient  law,  that  persons  deprived  of  their  rea- 
son might  be  confined  till  they  recovered  their  senses  (/>),  without  wanting 
for  the  forms  of  a  commission  or  other  special  authority  from  the  crown : 

(t)  1  Hal.  T.  C.  34.  (o)  1  Hal.  P.  C.  81. 

(m)  33  H.  VIII.  c.  SO.  (•)  Bxo.  Abr,  I.  Cttnme,  101. 

(A)  8  Inst.  6. 

(4)  See  accordingly,  2  R.  S.  697,  698 :  and  and,  if  they  sboald  recover  before  the  time  of 
for  the  mode  of  trying  the  queation  of  in-  their  impnaonment  shall  have  expired,  they 
sanity  nfter  sentence,  see  id.  6d8.  may  be  remanded  to  prison ;  so,  if  their  im- 

(5)  The  roost  of  the  previous  Acts  are  now  prisonment  shall  have  expired,  they  are  to  be 
repealed  by  9  Geo.  IV.  c.  40,  which  enacts,  in  4lischaiged. 

section  36,  that  justices  at  their  petty  ses-  By  section  56,  the  visitors  of  county  asy- 

sions,  held  nest  after  the  15th  day  of  August  lums  are  directed  to  orepare  annual  reports  of 

in  eve^  year,  shall  call  upon  the  overseers  to  the  patients  confined  therein,  and  to  furnish 

make  returns  of  insane  persons,  under  a  pe-  the  Secretary  of  Sute,  and  the  Clerk  to  the 

Ottlty  of  161.  for  neglect.  Commissioners,  under  9  Geo.  IV.  c.  41,  with 

Section  38  authorizes  the  justices  of  the  a  copy, 
peace  to  call  upon  the  overseers  co  bring  any  Vide  also  9  Goo.  IV.  c.  41,  intttled  **  An 
poor  person  deemed  to  be  insane  before  two  Act  to  regulate  the  Care  and  Treatment  of 
justices,  who,  upon  due  examination,  may  Insane  Persons  in  England  ;*'  which,  by  sec- 
cause  the  party  to  be  sent  to  the  lunatic  asy-  tion  21,  makes  it  a  misdemeanor  in  the  keeper 
lum  or  licensed  house,  and  make  an  order  for  or  other  superintendant  of  any  licensed  house 
his  allowance  ;t  no  person  to  be  removed,  un-  concealing  any  insane  person  from  the  inspec- 
less  under  a  justice's  order,  or,  when  cured,  tion  of  the  commissioners  or  visitors, 
overseers  are  to  deliver  to  the  keeper  a  certi-  An  idiot,  or  person  born  deaf  and  dumb,  or 
ficate  of  examination.  any  one  who  is  non  camvoa  at  the  time,  cannot 

By  section  44,  persons  wandering  about,  be  an  approver.    H.  P.  C.  282,  ^  5,  vol.  2. 

deemed  to  be  insane,  though  not  chargeable.  But,  if  he  who  wants  discretion,  commit  a 

two  justices  may  make  an  order  for  mainte-  trespass  against  the  person  or  possession  of 

nance,  as  in  cases  of  oersons  actually  charge-  another,  he  shall  be  compelled  in  a  civil  action 

able.    If  the  estate  or  the  party  shall  be  suffi-  to  sivo  satisfaction  for  tne  damage.    Id.  vol.  1 

cient,  overseers  may  recover  their  expenses  by  and  3,  ^  5.    3  Bac.  Abr.  131.    So  he  who  in- 

lerr.  vites  a  madman  to  commit  murder,  or  other 

By  section  55,  persons  convicted  of  any  of-  crime,  is  a  principal  offender,  and  as  much 

fence  becoming  insane  whilst  under  imprison-  punishable  as  if  he  had  done  it  himself.    Id. 

ment,  may  be  removed  by  an  order  of  the  *  4,  6  7.     1  Hale,  647. 

Secretary-  of  State  to  any  county  asylum ;  See  also  10  Geo.  IV.  c.  18. 

t  As  to  the  form  and  extent  of  such  orders,  see  Rem  ▼.  Mauldaif  2  M.  tnd  R. 
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and  now,  by  the  yagrant  acts  (9),  a  method  is  chalked  out  for  imprisonhify 
chaining,  and  sending  them  to  their  proper  homes  (7). 

III.'  Thirdly ;  as  to  artificial,  volmitarily  contracted  madness,  by  drunken" 
ness  or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a 
temporary  frenzy ;  our  law  looks  upon  this  as  an  aggravation  of 
[  *26  ]  the  offence,  rather  *than  as  an  excuse  for  any  criminal  misbe- 
haviour. A  drunkard,  says  sir  Edward  Coke  (r),  who  is  voluu' 
iarius  daemon^  hath  no  privilege  thereby ;  but  what  hurt  or  ill  soever  he 
doth,  his  drunkenness  doth  aggravate  it :  nam  omne  crimen  ebrietas,  et  tn- 
cenditf  et  detegit.  It  hath  been  observed,  that  the  real  use  of  strong  li- 
quors, and  the  abuse  of  them  by  drinking  to  excess,  depend  much  upon 
the  temperature  of  the  climate  in  which  we  live.  The  same  indulgence, 
which  may  be  necessary  to  make  the  blood  move  in  Norway,  would  make 
an  Italian  mad.  A  German  therefore,  says  the  president  Montesquieu  (^), 
drinks  through  custom,  founded  upon  constitutional  necessity ;  a  Spaniard 
drinks  through  choice,  or  out  of  the  mere  wantonness  of  luxury :  and 
drunkenness,  he  adds,  ought  to  be  more  severely  punished,  where  it  makes 
men  mischievous  and  msd,  as  in  Spain  and  Italy,  than>  where  it  only  ren- 
ders them  stupid  and  heavy,  as  in  Germany  and  more  northern  countries. 
And  accordingly,  in  the  warm  climate  of  Greece,  a  law  of  Pittacus  en- 
acted, *^that  he  who  committed  a  crime  when  ^unk,  should  receive  a 
double  punishment ;"  one  for  the  crime  itself,  and  the  other  for  the  ebriety 
which  prompted  him  to  commit  it  (/).  The  Roman  law  indeed  made 
great  allowances  for  this  vice  :  *^per  vinum  delapsis  eapitaUs  poena  remit' 
titur  («).''  But  the  law  of  England,  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  excuse  it  is  (though  real),  will  not 
suffer  any  man  thus  to  privilege  one  crime  by  another  (w). 

IV.  A  fourth  deficiency  of  will,  is  where  a  man  commits  an  unlawful 
,  act  by  misfortune  or  chance,  and  not  by  design.     Here  the  will  observes  a 
total  neutrality,  and  does  not  co-operate  with  the  deed ;  which  therefore 
wants  one  main  ingredient  of  a  crime.     Of  this,  when  it  affects  the  life  of 
another,  we  shall  find  mor^  occasion  to  speak  hereafter ;  at  pre- 
[  *27  ]    sent  only  observing,  that  if  any  accidental  mischief  ^happens  to 
follow  from  the  performance  of  a  lawful  act,  the  party  stands  ex- 
cused from  all  guilt :  but  if  a  man  be  doing  any  thing  unlawful,  and  a 
consequence  ensues  which  he  did  not  foresee  or  intend,  as  the  death  of  a 
man  or  the  like,  his  want  of  foresight  shall  be  no  excuse ;  for,  being  guilty 
of  one  offence,  in  doing  antecedently  what  is  in  itself  unlawful,  he  is 
criminally  guilty  of  whatever  consequence  may  follow  the  first  misbeha- 
viour (jp)  (8). 

(g)  17  Geo.  TI.  e.  S.  («}  Ff.  40. 18. 6. 

(r)  1  Inst.  947.  («)  Plowd.  10. 

(«)  Sp.  L.  b.  14.  c.  10.  («)  1  Hal  P.  C.  89. 
(f)  Faff.  L.  of  N.  b.  8,  e.  9. 

(7)  Se«  1  R.  S.  634.  P.  C.  475. 

(6)  But  a  very  important  dietioetion  is  made  A  person  eommitting  or  attempting  a  tree- 
in  such  cases,  viz.  whether  the  unlawful  act  pass,  or  other  injury  to  private  rights  or  pro- 
is  also  in  its  original  nature  wrong  and  mis«  perty,  and  while  so  doing  htvoivtiianly  kining 
chievous,  for  a  person  is  not  answerable  for  another,  is  guilty  of  manslaughter  in  the  third 
the  accidental  consequences,  though  fatal,  of  degree,  and  punishable  with  imprisonment  for 
an  act,  which  is  merely  a  mahm.  prohilnhm. ;  not  more  than  four  nor  less  than  two  years ;  (3 
as  where  any  unfortunate  accident  hap]>ens  •R.S.  661):  if  the  killbg  were  by  one  actuallT 
from  an  unqualified  person  being  in  pursuit  of  committing  feloBy>  it  seems  to  be  murder.  (Id. 
game,  he  is  amenable  only  to  the  same  extent  657). 
as  a  man  duly  qualified.    Fost.  250.    2  Hal. 
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V.  FiftUy ;  ignorance  or  mistake  is  another  defect  of  will ;  when  a 
man,  intending  to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here 
the  deed  and  the  will  acting  separately)  there  is  not  that  conjunction  be- 
tween them,  which  is  necessary  to  form  a  criminal  act.  But  this  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an  eiror  in  point  of  law.  As  if 
a  man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house,  by  mis- 
take kills  one  of  his  own  family,  this  is  no  criminal  action  (y) :  but  if  a 
man  thinks  he  has  a  right  to  lull  a  person  excommunicated  or  outlawed, 
wherever  he  meets  him,  and  does  so ;  this  is  wilful  murder.  For  a  mis- 
take in  point  of  law,  which  every  person  of  discretion  not  only  may,  but  is 
bound  and  presumed  to  know,  is  in  criminal  cases  no  sort  of  defence. 
Ignorantia  juris,  quod  quisque  tenetur  scire,  neminem  excusat,  is  as  well  the 
maxim  of  our  own  law  [z),  as  it  was  of  the  Roman  (a)  (9). 

VI.  A  sixth  species  of  defect  of  will  is  that  arising  from  compulsion 
and  inevitable  necessity.  These  are  a  constraint  upon  the  will,  whereby 
a  man  is  urged  to  do  that  which  his  judgment  disapproves  ;  and  which, 
it  is  to  be  presumed,  his  will  (if  left  to  itself)  would  reject.  As  punish- 
ments are  therefore  only  inflicted  for  the  abuse  of  that  free  will,  which  God 
has  given  to  man,  it  is  highly  just  and  equitable  that  a  man  should  be  ex- 
cused for  those  acts  which  are  done  through  unavoidable  force  and  com- 
pulsion. 

*1.  Of  this  natmre,  in  the  first  place,  is  the  obligation  of  civil  [  "'28  ] 
subjection,  whereby  the  inferior  is  constrained  by  thcT  superior  to 
act  contrary  to  what  his  own  reason  and  inclination  would  suggest :  as 
when  a  legislator  establishes  iniquity  by  a  law,  and  commands  the  subject 
to  do  an  act  contrary  to  religion  or  sound  morality.  How  far  this  excuse 
will  be  admitted  inforo  conscientiae,  or  whether  the  inferior  in  this  case  is 
not  bound  to  obey  the  divine,  rather  than  the  human  law,  it  is  not  my 
business  to  decide ;  though  Uie  question,  I  believe,  among  the  casuists, 
will  hardly  bear  a  doubt.  But,  however  that  may  be,  obedience  to  the 
laws  in  being  is  undoubtedly  a  sufficient  extenuation  of  civil  guilt  before 
the  municipal  tribunal.  The  sheriff,  who  burnt  Latimer  and  Ridley,  in  the 
bigoted  days  of  queen  Mary,  was  not  liable  to  punishment  from  Elizabeth, 
for  executing  so  horrid  an  office  ;  being  justified  by  the  commands  of  that 
magistracy,  which  endeavoured  to  restore  superstition  under  the  holy  au- 
spices of  its  merciless  sister,  persecution. 

(y)  Cro.  Car.  538.  (a)  TJ,  9S.  6.  9. 

(«)  Plowd.  343. 

(9)  "  Ignorance  of  the  law,  which  every  man  6i7i,  part  2,  sect.  2,  art.  3.    In  Vemon^a  case, 

is  bound  to  know,  excuses  no  man.'*  It  may  be  Mich.  20  Hen.  VII.  fo.  2,  pi.  4,  the  defendants 

a  ground  for  pardon.    i2e«  v.  Bai2ey,  R.  and  R.  justified  taking  away  the  plaintiff's  wife,  on 

C.  C.  1.    The  rule  is  borrowed  from  the  civil  the  ground  that  they  were  accompanying  her 

law,  (D.   lib.   22,   tit.  6,}  without,  however,  to  Westminster,  to  sue  for  a  divorce  in  ease 

adopting  with  it  those  equitable  modifications  of  her  conscience.  It  was  objected  to  the  plea, 

by  which  the  rule  was  originally  accompanied,  that  the  defendants  ought  to  have  taken  her 

tome  of  which  it  maybe  proper  to  state.  '*/«•  to  the  ordinary  or  the  metropolitan  ;  but  the 

rU  ignorantin  non  prvdest  aaqvarere  voUntibua,  plea  was  held  good,  **for  perhaps  they  had  not 

tuum  vero  petentibus  non  nocet"  D.  22, 6, 7 ;  or,  knowledge  of  the  law  as  to  where  the  divorce 

as  it  is  expressed  by  the  commentators,  "  Ju-  should  be  sued."    And  see  Manta'e  case,  2 

fit  error^  u^i  de  damno  evitando  agitvr^  non  no-  Co.  Rep.  4  ;  Doctor  and  Student,  book  2,  cap. 

eet :  ubt  de  lucro   captando,  noeet :  -error  faeti  46, 47 ;  Eiehhom  v.  Le  Maitre^  2  Wills.  368. 

neutro  caau  nocet.**    "  Minoribus  25  annU  jut  To  prevent  the  ignorance  of  a  recent  act 

ignorare  pemdasum  est :  quod  et  in  faminis  in  from  injuring  a  party,  the  act  does  not  take 

ptibutdam  causis  propter  serut  infrmitatem  di-  effect  in  New-York  till  twenty  days  after  it 

dtur;  et  ideOf  aicubi  non  est  delictum^  sed  juris  is  passed,  unless  there  be  a  special  provision 

fgnormtia^  non  laduntur :"   D.  22,  6,  9.    And  to  the  contrary.     1  R.  S.  157,  $  12. 
see  Pothier,  Traiti  de  C Action,  Condictio  inde- 

Vol.  II.  52 
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As  to  persons  in  private  relatiodb  ;  the  principal  case,  where  constraint 
of  a  superior  is  allowed  as  an  excuse  for  criminal  misconduct,  is  with  re- 
gard to  the  matrimonial  subjection  of  the  wife  to  her  HUsband ;  for  nei- 
ther a  son  nor  a  servant  are  excused  for  the  commission  of  any  crime, 
whether  capital  or  otherwise,  by  the  command  or  coercion  of  the  parent 
or  master  (b) ;  though  in  some  cases  the  command  or  authority  of  the 
husband,  either  expressed  or  implied,  will  privilege  the  wife  from  punish- 
ment, even  for  capital  offences.  And  therefore  if  a  woman  commit  theA, 
burglary,  or  other  civil  offences  against  the  laws  of  society,  by  the  coer- 
cion of  her  husband ;  or  even  in  his  company,  which  the  law  construes  a 
coercion ;  she  is  not  guilty  of  any  crime  ;  being  considered  as  acting  by 
compulsion  and  not  of  her  own  will  (c)  (10).     Which  doctrine  is  at  least 

a  thousand  years  old  in  this  kingdom,  being  to  be  fouad  among  the 
[  *29  ]    laws  of  king  *Ina,  the  West  Saxon  (J).     And  it  appears  that 

among  the  northern  nations  on  the  continent,  this  privilege  ex- 
tended to  any  woman  transgressing  in  concert  with  a  man,  and  to  any 
servant  that  committed  a  joint  offence  with  a  freeman  ;  the  male  or  free- 
man only  was  punished,  the  female  or  slave  dismissed :  '*  procul  duhio  quod 
alterum  libertas,  alterum  necessiias  impelleret  (<;)."  But  (besides  that  in  our 
law,  which  is  a  stranger  to  slavery,  no  impunity  is  given  to  servants,  who 
are  as  much  free  agents  as  their  masters)  even  with  regard  to  wives  this 
rule  admits  of  an  exception  in  crimes  that  are  mala  in  se,  and  prohibited 
by  the  law  of  nature,  as  murder  and  the  like  (11):  not  only  because  these 
are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is  in  sub- 
jection to  another,  it  would  be  unreasonable  to  screen  an  offender  from  the 
punishment  due  to  natural  crimes,  by  the  refinements  and  subordinations 
of  civil  society.  In  treason  also  (the  highest  crime  which  a  member  of 
society  can,  as  such,  be  guilty  of),  no  plea  of  coverture  shall  excuse  the 
wife;  no  presumption  of  the  husband's  coercion  shall  extenuate  her 
guilt  (/) :  as  well  because  of  the  odiousness  and  dangerous  consequences 
of  the  crime  itself,  as  because  the  husband,  having  broken  through  the 
most  sacred  tie  of  social  community  by  rebellion  against  the  state,  has  no 
right  to  that  obedience  from  a  wife,  which  he  himself  as  a  subject  has  for- 
gotten to  pay.  In  inferior  misdemeanors  also  we  may  remark  another 
exception ;  that  a  wife  may  be  indicted  and  set  in  the  pillory  with  her  hus- 
band, for  keeping  a  brothel ;  for  this  is  an  offence  touching  the  domestic 
economy  or  government  of  the  house,  in  which  the  wife  has  a  principal 
share  ;  and  is  also  such  an  offence  as  the  law  presumes  to  be  generally 
conducted  by  the  intrigues  of  the  female  sex  {g)  (12).     And  in  all  cases, 

(b)  I  Hawk.  P.  C.  S.  (e)  Stiemh.  dejurt  Sueon.  I.  3,  c.4. 

(c)  1  Hal.  P.  C.  45.  (/)  1  Hal.  P.  C.  47. 

(d)  cap.  57.  ig)  1  Hawk.  P.  C.  3.  8. 

(10)  The  husband,  however,  must  be  pre-  (11)  The  law  seems  to  protect  the  wife  in 

sent  when  the  offence  is  committed,  or  the  oUA/eUmies  committed  by  her  in  company  with 

presumption  of  coercion  by  him  does  not  arise,  her  husband,  except  murder  and  manslangh- 

iisx  y.  Morris,  R.  and  R.  C.  C.  270.     The  ter.    Hal.  P.  C.  47. 

wife  is  not  treated  as  an  accessary  to  a  felony  (12)  In  all  misdemeemora  it  appears  that  the 

for  receiving  her  husband  who  has  been  guilty  wife  may  be  found  guilty  with  the  husband, 

of  it,  though,  on  the  contrary,  it  appears  the  It  is  said,  the  reason  why  she  was  excused  in 

husDand  would  be  for  receiving  his  wife.    H.  burglary,  larceny,  &c.  was  because  she  could 

P.  C,  vol.  1,  ^  10,  I  Haht  44.    And  if  an  of-  not  tell  what  property  the  husband  might  claim 

fence  be  committed  by  the  wife  alone,  without  in  the  goods.     10  Mod.  63.  &  335.     But  the 

the  husband's  concurrence,  she  may  be  pu-  better  reason  seems  to  be,  that  by  the  ancient 

nished  by  way  of  indictment,  without  nim.  Id.  law  the  husband  had  the  benefit  of  the  clergy, 

and  see  Moor,  613.  if  he  could  read,  but  in  no  case  could  women 
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where  the  wife  offends  alone,  without  the  company  or  coercion  of  her  hus- 
band, she  is  responsible  for  her  offence,  as  much  as  any  feme-sole. 

*2.  Another  species  of  compulsion  or  necessity  is  what  our  Jaw  [  *30  ] 
calls  duress  per  minas  (A) :  or  threats  and  menaces,  which  induce  a  ^ 

fear  of  death  or  other  bodily  harm,  and  which  take  away  for  that  reason 
the  guilt  of  many  crimes  and  misdemeanors  ;  at  least  before  the  human 
tribunal.  But  then  that  fear  which  compels  a  man  to  do  an  unwarrant* 
able  action,  ought  to  be  just  and  well-grounded ;  such  "  qui  caderepossit  in 
virum  constantem,  non  timidum  et  meiieulosum,^*  as  Bracton  expresses  it  (t), 
in  the  words  of  the  civil  law  (A).  Therefore,  in  time  of  war  or  rebellion,  a 
man  may  be  justified  in  doing  many  treasonable  acts  by  compulsion  of  the 
enemy  or  rebels,  which  would  admitof  noexcuse  in  the  time  of  peace  {I)  (13.) 
This  however  seems  only,  or  at  least  principally  to  hold  as  to  positive 
crimes,  so  created  by  the  laws  of  society ;  and  which  therefore  society 
may  excuse  ;  but  not  as  to  natural  offences  so  declared  by  the  law  of  God, 
wherein  human  magistrates  are  only  the  executioners  of  divine  punish- 
ment. And  therefore  though  a  man  be  violently  assaulted,  and  hath  no 
other  possible  means  of  escaping  death,  but  by  killing  an  innocent  person  ; 
this  fear  and  force  shall  not  acquit  him  of  murder ;  for  he  ought  rather  to 
die  himself,  than  escape  by  the  murder  of  an  innocent  (m).  But  in  such 
a  case  he  is  permitted  to  kill  the  assailant ;  for  there  the  law  oT  nature, 
and  self-defence,  its  primary  canon,  have  made  him  his  own  protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be  distinguished 
from  the  actual  compulsion  of  external  force  or  fear ;  being  the  result  of 
reason  and  reflection,  which  act  upon  and  constrain  a  man's  will,  and 
oblige  him  to  do  an  action,  which  without  such  obligation  would  be  crimi- 
nal. And  that  is,  when  a  man  has  his  choice  of  two  evils  set  before 
him,  and,  being  imder  a  necessity  of  choosing  one,  he  chooses  the 

Meast  pernicious  of  the  twd.  Here  the  will  cannot  be  said  freely  [  *31  ] 
to  exert  itself,  being  rather  passive  than  active  ;  or,  if  active,  it  is 
rather  in  rejecting  the  greate  evil  than  in  choosing  the  less.  Of  this  sort 
is  that  necessity,  where  a  man  by  the  commandment  of  the  law  is  bound 
to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resistance 
is  made  to  his  authority :  it  is  here  justifiable  and  even  necessary  to  beat, 
to  wound,  or  perhaps  to  kill  the  offenders,  rather  than  permit  the  murderer 
to  escape,  or  the  riot  to  continue  (14).  For  the  preservation  of  the  peace  of 
the  kingdom,  and  the  apprehending  of  notorious  malefactors,  are  of  the 
utmost  consequence  to  the  public ;  and  therefore  excuse  the  felony,  which 
the  killing  would  otherwise  amount  to  {n). 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  spe- 
culation among  the  writers  upon  general  law ;  viz,  whether  a  man  in  ex- 

(A)  See  book.  I.  p.  131.  0)  1  Hal.  P.  C.  50. 

(t)  /.  2,/.  10.  (m)  1  Hal.  P.  C.  51. 

(A)  Ff.  4.  S.  5d^  6.  (a)  1  HaL  P.  a  58. 

hare   that  benefit;  it  would  therefore  bare  The  only  force  that  doth  excuse,  is  a  force 

been  an  odious  proceeding  to  hare  executed  upon  the  person,  and  present  fear  of  death ; 

the  wife,  and  to  hare  dismissed  the  husband  and  this  force  and  fear  must  continue  all  the 

with  a  slight  punishment :  to  avoid  this,  it  was  time  the  party  remains  with  the  rebels.    It  is 

thought  better  that  in  such  cases  she  should  incumbent  upon  men,  who  make  force  their 

be  altoeether  acquitted;  but  this  re«son  did  defence,  to  shew  an  actual  force,  and  that  they 

not  apply  to  misdemeanors.  joined  pro  timore  nwrtU,  et  reeeteerunt  qtuim  eUo 

(13)  The  fear  of  having  bouses  burnt,  or  potuenaU,    FosL  14.  216. 

floods  spoiled,  is  no  excuse  in  the  eye  of  the  (14)  See  2  R.  S.  600. 
aw,  for  jouing  and  marching  with  rebels. 
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treme  want  of  food  or  clotlung  may  justify  stealing  either,  to  relieve  his 
present  necessities  ?  And  this  both  Grotius  (o)  and  Pufiendorf  {p),  together 
with  many  other  of  the  foreign  jurist^ hold  in  the  affirmative  ;  maintaining 
by  many  ingenious,  humane,  and  plausible  reasons,  that  in  such  cases  the 
community  of  goods  by  a  kind  of  tacit  confession  of  society  is  revived. 
And  some  even  of  our  own  lawyers  have  held  the  same  (9),  though  it 
seems  to  be  an  unwarranted  doctrine,  borrowed  from  the  notions  of  some 
civilians :  at  least  it  is  now  antiquated,  the  law  of  England  admitting  no 
such  excuse  at  present  (r).  And  this  its  doctrine  is  agreeable  not  only  to 
the  sentiments  of  many  of  the  wisest  ancients,  particularly  Cicero  (s\  who 
holds  that  ^*suum  euique  inoonunodumferehdum  est^potius  quam  de  alterius 
commodis  deirahendum ;"  but  also  to  the  Jewish  law,  as  certified  by  king 
Solomon  himself  {t) :  *'  if  a  thief  steal  to  satisfy  his  soul  when  he 
[  *32  ]  is  hungry,  he  shall  restore  *seven-fold,  and  shall  give  all  the  sub- 
stance of  his  house  :"  which  was  the  ordinary  punishment  for  theft 
in  that  kingdom.  And  this  is  founded  upon  the  highest  reason :  for  men's 
properties  would  be  under  a  strange  insecurity,  if  liable  to  be  invaded  ac- 
cording to  the  wants  of  others,  of  which  wants  no  man  can  possibly  be  an 
adequate  judge,  but  the  party  himself  who  pleads  them.  In  this  country 
especially,  there  would  be  a  peculiar  impropriety  in  admitting  so  dubious  an 
excuse  ^  for  by  our  laws  such  sufficient  provision  is  made  for  the  poor  by 
the  power  of  the  civil  magistrate,  that  it  is  impossible  that  the  most  needy 
stranger  should  ever  be  reduced  to  the  necessity  of  thieving  to  support  na- 
ture. This  case  of  a  stranger  is,  by  the  way,  the  strongest  instance  put 
by  baron  Pufiendorf,  and  whereon  he  builds  his  principal  arguments: 
which,  however  they  may  hold  upon  the  continent,  where  the  parsimo- 
nious industry  of  the  natives  orders  every  one  to  work  or  starve,  yet  must 
lose  all  their  weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  system,  and  interwoven  in  our  very  constitution.  Therefore  our  laws 
ought  by  no  means  to  be  taxed  with  being  unmerciful  for  denpng  this  pri- 
vilege to  the  necessitous ;  especially  whei\  we  consider,  that  the  king,  on 
the  representation  of  his  ministers  of  justice,  hath  a  power  to  soften  the 
law,  and  to  extend  mercy  in  cases  of  peculiar  hardship.  An  advantage 
which  is  wanting  in  many  states,  particularly  those  which  are  democrati- 
cal ;  and  these  have  in  its  stead  introduced  and  adopted,  in  the  body  of  the 
law  itself,  a  multitude  of  circumstances  tending  to  alleviate  its  rigour. 
But  the  founders  of  our  constitution  thought  it  better  to  vest  in  the  crown 
the  power  of  pardoning  particular  objects  of  compassion,  than  to  counte- 
nance and  establish  theft  by  one  general  undistinguishing  law. 

YII.  To  these  several  cases,  in  which  the  incapacity  of  committing 
crimes  arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which 
tile  law  supposes  an  incapacity  of  doing  wrong,  from  the  excel- 
[  *33  ]  lence  and  perfection  of  the  ^person ;  which  extend  as  well  to  the 
will  as  to  the  other  qualities  of  his  mind.  I  mean  the  case  of  the 
king ;  who,  by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 
power  of  the  law  (u) ;  which  will  not  suppose  him  capable  of  committing  a 
folly,  much  less  a  crime  (15)'.  We  are  therefore,  out  of  reverence  and  decen- 

(0)  dejure h.  ^  p.  7.  t,  e.  S.  («)  de  9§.  I.  3.  t.  9. 

(p)  L.  of  Nat.  and  N.  1 . 1,  c  d.  (<)  Prov.  t1.  30. 

(f )  Britton.  c.  10.    Miir.  c.  4,  « 16.  (k)  1  Hal.  P.  C.  44. 

(r)  1  Hal.  P.  C.  54.  _ 

(15)  In  the  XT.  S.  the  highest  officer  hat  no  such  exemption. 
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cy,  to  forbear  any  idle  inquiries,  of  what  would  be  the  consequence  if  the 
king  were  to  act  tlyis  and  thus :  since  the  law  deems  so  highly  of  bis  wis- 
dom and  rirtue,  as  not  even  to  presume  it  possible  for  him  to  do  any  thing 
inconsistent  with  his  station  and  dimity  ;  and  therefore  has  made  no  pro- 
vision to  remedy  such  a  grievance.  But  of  this  sufficient  was  said  in  a 
former  volume  (v),  to  which  I  must  refer  the  reader. 


CHAPTER  III. 
OF  PRINCIPALS  AND  ACCESSARIES  (I). 

It  having  been  shewn  in  the  preceding  chapter  what  persons  are,  or  are 
not,  upon  account  of  their  situation  and  circumstances,  capable  of  com- 
mitting crimes,  we  are  next  to  make  a  few  remarks  on  the  different  de- 
grees of  guilt  among  persons  that  are  capable  of  offending ;  viz.  as  prin- 
cipalf  and  as  accessary. 

1.  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  principal, 
in  the  first  degree,  is  he  that  is  the  actor,  or  absolute  perpetrator  of  the 
crime  ;  and,  in  the  second  degree,  he  is  who  is  present,  aiding,  and  abet- 
ting the  fact  to  be  done  (a).  Which  presence  need  not  always  be  an  actual 
immediate  standing  by,  within  sight  or.  hearing  of  the  fact ;  but  there  may 
be  al.so  a  constructive  presence,  as  when  one  commits  a  robbery  or  murder, 
and  another  keeps  watch  or  guard  at  some  convenient  distance  (b)  (2). 

(V)  Book  I.  ch.  7.  page  S44.  (b)  Foster,  390. 

(a)  1  Hal.  P.  C.  616. 


(1)  See  in  general,  1  Chitty  Crioi.  L.  255  to  Hale,  439.  2  Hawk.  c.  29.  s.  10 ;  but  if  seve. 
275.  3  ed.  id.  uidexi  tit.  Accessaries,  and  tit.  ral  come  with  intent  to  do  mischief,  though 
Principals.  only  one  does  it,  all  the  rest  are  principals  in 

(2)  Where  a  person  stood  outside  a  house,  the  second  degree.  1  Hal9,440.  2  Hawk.  c. 
to  receive  goodfs  which  a  confederate  was  29.  s.  8.  So,  if  one  present  command  another 
stealing  within  it,  he  was  held  a  principal,  1  to  kill  a  third,  both  the  agent  and  contriver  are 
Ry.  &  Af.  C.  C.  96 ;  and  in  the  case  of  pri-  guilty.  Id. ;  and  see  1  Hale,  442,  3,  4.  2 
▼ately  stealing  in  a  shop,  if  several  are  acting  Hawk.  c.  29.  s.  8.  In  a  late  singular  case  it 
together,  some  in  the  shop  and  some  out  of  it,  was  held,  that  if  a  man  eocburage  a  woman 
and  the  property  is  stolen  by  the  hands  of  one  to  murder  herself,  and  is  present  abetting  her 
of  those  who  are  in  the  shop,  those  who  are  while  she  does  so,  suoh  person  is  guilty  of 
outside  are  equally,  guiltv  as  principals,  Russ.  murder  as  a  principal;  and  that  if  two  en- 
&  R.  C.  C.  343 ;  and  if  several  combine  to  courage  each  other  to  murder  themselves  to> 
forge  an  instrument,  and  each  executes  by  gether,  and  one  does  so,  but  the  other  fails  in 
himself  a  distinct  part  of  the  forgery,  and  they  the  attempt  upon  himself,  he  is  a  principal  in 
are  not  together  when  the  instrument  is  com-  the  murder  of  the  other ;  but  if  it  be  uncertain 
pleted,  they  are  nevertheless  all  guilty  as  whether  the  deceased  really  killed  herself,  or 
principals.  Russ.  &  R.  C.  C.  446.  But  whether  she  came  to  her  death  by  accident  be- 
where  a  man  incites  a  Kuilty  agent  to  commit  fore  the  moment  when  she  meant  to  destroy 
murder,  and  he  is  neither  actualljr  nor  con-  herself,  it  will  not  be  murder  in  either.  Russ 
Btmctively  present,  the  perpetrator  is  the  prin*  &  R.  G.  C.  523. 

cipal  felon,  and  the  former  only  an  accessary        Besides  presence,  and  aiding  and  abetting 

before  the  fact.     1  Hale,  435.     3  Inst.  49.  the  principal,  there  must  be  a  participation  in 

Persons  not  present  nor  sufficiently  near  to  thefdonious  design^  or  at  least  the  offence  must 

S've  assistance,  are  not  principals.  •Russ.  dc  be  within  the  compass  of  the  original  inten* 

.  C.  0. 363.  421.  tion;  to  constitute  a  principal  in  the  second 

Mere  presence  is  not  sufficient  to  constitute  degree.    Thus,  if  a  master  assaults  another 

the  party  a  principal,  without  he  aidst  assists^  with  malice  prepense,  and  the  servant  being 

and  abets.     Thus  if  two  are  fighting  and  a  ignorant  of  nis  master^s  malignant  design, 

third  comes  by  and  looks  on,  but  assists  nei-  takes  part  with  him,  the  servant  is  not  an  abet- 

ther,  he  is  not  guilty  if  homicide  ensue,  1  tor  of  murder  but  manslaughter  only.    See  I 
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And  this  rule  hath  also  other  exceptions :  for,  in  case  of  murder  by  poi* 
soning,  a  man  may  be  a  principal  felon  by  preparing  and  laying  the  poison, 
or  persuading  another  to  drink  it  (c)  who  is  ignorant  o^its  poisonous  qua- 
lity (i),  or  giving  it  to  him  for  that  purpose ;  and  yet  not  administer  it  him- 
self, nor  be  present  when  the  yery  deed  of  poisoning  is  committed  (e). 
And  the  same  reasoning  will  hold,  with  regard  to  other  murders 
[  *35  ]  committed  in  the  absence*  of  the  murderer,  by  means  which  he 
had  prepared  beforehand,  and  which  probably  could  not  fail  of 
their  mischievous  effect.  As  by  laying  a  trap  or  pitfall  for  another,  where- 
by he  is  killed :  letting  out  a  wild  beast,  with  an  intent  to  do  mischief,  or 
inciting  a  madman  to  commit  murder,  so  that  death  thereupon  ensues  ;  in 
every  of  these  cases  the  party  offending  is  guilty  of  murder  as  a  principal, 
in  the  first  degree.  For  he  cannot  be  called  an  accessary,  that  necessarily 
pre-supposing  a  principal :  and  the  poison,  the  pitfall,  the  beast,  or  the 
madman,  cannot  be  held  principals,  being  only  the  instruments  of  death. 
As  therefore  he  must  be  certainly  guilty  either  as  principal  or  accessary, 
and  cannot  be  so  as  accessary,  it  follows  that  he  must  be  guilty  as  princi- 
pal, and  if  principal,  then  in  the  first  degree  ;  for  there  is  no  other  crimi- 
nal, much  less  a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or 
assist  (/). 

II.  An  accessary  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  pre- 
sent at  its  performance,  but  is  some  way  concerned  therein,  either  before  or 
after  the  fact  committed.  In  considering  the  nature  of  which  degree  of 
guilt,  we  will,  first,  examine,  what  offences  admit  of  accessaries,  and  what 
not :  secondly,  who  may  be  an  accessary  before  the  fact :  thirdly,  who 
may  be  an  accessary  after  it :  and,  lastly,  how  accessaries,  considered 
merely  as  such,  and  distinct  from  principals,  are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessaries,  and  what  not. 
In  high  treason  there  are  no  accessaries,  but  all  are  principals  :  the  same 
acts,  that  make  a  man  accessary  in  felony,  making  him  a  principal  in  high 
treason,  upon  account  of  the  heinousness  of  the  crime  [e).  Besides  it  is 
to  be  considered,  that  the  bare  intent  to  commit  treason  is  many  times  ac- 
tual treason :  as  imagining  the  death  of  the  king,  or  conspiring  to  take 
away  his  crown:  And,  as  no  one  can  advise  and  abet  such  a  crime  with- 
out an  intention  to  have  it  done,  there  can  be  no  accessaries  before 
[  *36  ]  the  fact ;  since  the  *very  advice  and  abetment  amount  to  principal 
treason.  But  this  will  not  hold  in  the  inferior  species  of  high 
treason,  which  do  not  amount  to  the  legal  idea  of  compassing  the  death  of 
the  king,  queen,  or  prince.  For  in  those  no  advice  to  commit  them,  unless 
the  thing  be  actually  performed,  will  make  a  man  a  principal  traitor  (A). 

(c)  Kel.  53.  (/)  I  Hal.  P.  C.  617.    9  Haw.  P.  C.  315. 

(d)  Foster,  340.  (g)  3  Inst.  138.    1  Hal.  P.  C.  613. 
(«)  3  Inst,  isa  (A)  Foster,  342. 


Hale,  446.     Ross.  &  R.  C.  C.  99.     And  in  guilty,  under  the  statute,  and  aiders  and  abet- 

order  to  render  persons  liable  as  principals  in  ters  are  only  principals  in  a  simple  larceny, 

the  second  degree,  the  killing  or  other  set  1  Hale,  529.    So  on  an  indictment  on  the  sta* 

must  be  in  pursuance  of  some  original  unlaw-  tute  against  stabbing,  only  the  party  who  ac- 

ful  purpose,  and  not  collateral  to  it.    i  East,  tually  stabs  is  ousted  of  clergy.    1  Jac.  I.  c. 

P.C.  358.  8.    I  East,  P.  C.  348.  350.    1  Hale,  468. 

The  jnmiahmeni  of  principals  in  the  second        Principals,  in  the  second  decree,  may  be 

degree,  is  in  general  the  same  as  principals  arraigned  and  tried,  before  the  principal  in  the 

in  the  first  degree.     I  Leach,  64.     4  Burr,  first  degree  has  been  outlawed  or  found  guilty. 

2076.    But  where  the  act  is  necessarily  per-  1  Hale,  437.     4  Burr.  2076.    2  Hale,  223.     9 

sonal,  as  in  stealing  privately  from  the  person,  Co.  67. 
be  whose  hand  took  the  property  can  alone  be 
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In  petit  treason,  murder,  and  felonies  with  or  without  benefit  of  clergy  (3), 
there  may  be  accessaries  :  except  only  in  those  offences,  which  by  judg- 
ment  of  law  are  sudden  and  unpremeditated,  as  manslaughter  and  the 
like  ;  which  therefore  cannot  have  afiy  accessaries  before  the  fact  (i).  So 
too  in  petit  larceny,  and  in  all  crimes  under  the  degree  of  felony,  there  are 
no  accessaries  either  before  or  after  the  fact ;  but  all  persons  concerned 
therein,  if  guilty  at  all,  are  principals  (k) :  the  same  rule  holding  with  re- 
gard to  the  highest  and  lowest  offences,  though  upon  different  reasons. 
In  treason  all  are  principals,  propter  odium  delicti ;  in  trespass  all  are  prin- 
cipals, because  the  law,  quae  de  minimis  non  curat,  does  not  descend  to  dis- 
tinguish the  different  shades  of  guilt  in  petty  misdetaeanors.  It  is  a  maxim, 
that  accessorius  sequitur  naturam  sui  principalis  {l) :  and  therefore  an  acces- 

.  sary  cannot  be  guilty  of  a  higher  crime  than  his  principal ;  being  only 
punished  as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a 
stranger  to  kill  his  master,  this  being  murder  in  the  stranger  as  principal, 
of  course  the  servant  is  accessary  only  to  the  crime  of  murder ;  though, 
had  he  been  present  and  assisting,  he  would  have  been  guilty  as  principal 
of  petit  treason,  and  the  stranger  of  murder  (m). 

2.  As  to  the  second  point,  who  may  be  an  accessary  before  the  fact ;  sir 
Matthew  Hale  (n)  defines  him  to  be  one,  who  being  absent  at  the  time  of 
the  crime  committed,  doth  yet  procure,  counsel,  or  command  another  to 
commit  a  crime.  Herein  absence  is  necessary  to  make  him  an  accessary : 
for  if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the 
crime  as  principal.  If  A  then  advises  B  to  kill  another,  and  *B  [  *37  ] 
does  it  in  the  absence  of  A,  now  B  is  principal,  and  A  is  accessa- 
ry in  the  murder.  And  this  holds,  even  though  the  party  killed  be  not  in 
rerum  nalurd  at  the  time  of  the  advice  given.     As  if  A,  the  reputed  father, 

•  advises  B,  the  mother  of  a  bastard  child,  unborn,  to  strangle  it  when  bom, 
and  she  does  so  ;  A  is  accessary  to  this  murder  (o).  And  it  is  also  set- 
tled (/i),  that  whoever  procureth  a  felony  to  be  committed,  though  it  be  by 
the  intervention  of  a  third  person,  is  an  accessary  before  the  fact.  It  is 
likewise  a  rule,  that  he  who  in  any  wise  commands  or  counsels  another  to 
commit  an  unlawful  act,  is  accessary  to  all  that  ensues  upon  that  unlaw- 
ful act ;  but  is  not  accessary  to  any  act  distinct  from  the  other.  And  if  A 
commands  B  to  beat  C,  and  B  beats  him  so  that  he  dies  :  B  is  guilty  of 
murder  as  principal,  and  A  as  accessary  (4).  But  if  A  commands  B  to 
burn  C's  house  ;  and  he,  in  so  doing,  commits  a  robbery ;  now  A,  though 
accessary  to  the  burning,  is  not  accessary  to  the  robbery,  for  that  is  a  thing 
of  a  distinct  and  unconsequential  nature  {q)  (5).     But  if  the  felony  com- 

(0  1  Hal.  p.  C.  619.  (N)  ]  Hal.  P.  C.  0I& 

(Jb)  Ibid.  618.  (o)  Dyer,  186. 

</)  3  Inst.  139.  (p)  Foster,  195. 

(m)  9  Hawk.  P.  C.  315.  (f }  1  Hal.  P.  C.  617. 


(3)  This  seems  to  apply  merely  to  felonies,  plexion,  and  not  on  a  different  object  than  that 
where,  by  the  law,  judement  of  death  ought  to  which  the  agent  was  instigated.  Thus  if 
regularly  to  ensue,  1  Hale,  618.  1  Burn,  5.  A.  commands  B.  to  bum  a  certain  house  with 
The  crime  of  petit  treason  is  now  abolished,  which  he  is  well  acquainted,  and  he  burns  an- 
See  ante  16,  note  (15).  other,  or  to  steal  a  certain  horse,  and  he  steaU 

Petit  treason  is  also  abolished  in  New-York,  a  different  one  A.,  will  not  be  liable  to  be  in- 

(2  R.  S,  657.)  »  dieted  as  accesaar^  to  the  crimes  committpd, 

(4)  This  must  be  understood  to  have  refer-  because  B.  acting  in  contradiction  to  the  rom- 
ence  to  a  case  where  the  command  is  to  beat  mands  of  A.,  and  that  knowingly,  it  is  on  his 
Tiolently.  1  Hale,  442,  3,  and  4.  1  East,  P.  part  a  mere  ineffectual  temptation,  and  the 
C.  257, 8,  and  9.  Kel.  109,  117.  See  note  8.  specific  crime  he  planned  was  never  complet- 
p.  27.  ed.      Plowd.  475.      Hawk.  B.  2,  c.  29,  $  18. 

(5)  The  crime  must  be  of  the  same  com-  1  Hale,  617.  Com.  Dig.  Justices,  T.  1  Fost.  360. 
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mitted  be  the  same  in  substance  with  that  which  is  commanded,  and  only 
varying  in  some  circumstantial  matters ;  as  if,  upon  a  command  to  poison 
Titius,  he  is  stabbed  or  shot,  and  dies  :  the  commander  is  still  accessary  to 
the  murder,  for  the  substance  of  the  thing  coounanded  was  the  death  of 
Titius,  and  the  manner  of  its  execution  is  a  mere  collateral  circum 
stance  (r).  • 

3.  An  accessary  after  the  fact  may  be,  where  a  person,  knowing  a  felo- 
ny to  have  been  committed,  receives,  relieves,  comforts,  or  assists  the 
felon  (s).  Therefore  to  make  an  accessary  ex  post  facto^  it  is  in  the  first 
place  requisite  that  he  knows  of  the  felony  committed  (t)  (6).  In  the 
next  place  he  must  receive,  relieve,  comfort,  or  assist  him.  And  generally, 
any  assistance, whatever  given  to  a  felon,  to  hinder  his  being  apprehended, 

tried,  or  suffering  punishment,  makes  the  assistor  an  accessary. 
[  *38  ]    As  furnishing  him  with  a  horse  to  escape  his  ^pursuers,  money 

or  victuals  to  support  him,  a  house  or  other  shelter  to  conceal  him, 
or  open  force  and  violence  to  rescue  or  protect  him  (u).  So  likewise  to 
convey  instruments  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe  the 
gaoler  to  let  him  escape,  makes  a  man  an  accessary  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  clothes  or  other  necessaries,  is  no  offence ; 
for  the  crime  imputable  to  this  species  of  accessary  is  the  hinderance  of 
public  justice,  by  assisting  the  felon  to  escape  the  vengeance  of  the  law  (v). 
To  buy  or  receive  stolen  goods,  knowing  them  to  be  stolen,  falls  under 
none  of  these  descriptions ;  it  was  therefore  at  common  law  a  mere  mis- 
demeanor, and  made  not  the  receiver  accessary  to  the  theft,  because  he  re- 
'  ceived  the  goods  only,  and  not  the  felon  («?) :  but  now  by  the  statutes  5 
Ann.  c.  31.  and  4  Geo.  I.  c.  1 1.  (7)  all  such  receivers  are  made  accessaries 
(where  the  principal  felony  admits  of  accessaries)  (a;),  and  may  be  tran- 
sported for  fourteen  years ;  and,  in  the  case  of  receiving  linen  goods  stolen  . 
from  the  bleaching-grounds,  are  by  statute  18  Geo.  xl.  c.  27.  declared 
felons  without  benefit  of  clergy  (8).  In  France  such  receivers  are  punish- 
ed with  death:  and  the  Gothic  constitutions  distinguished  also  three  sorts 
of  thieves,  '*  unutn  qui  consilium  daret^  allerum  qui  contractaret,  tertium  qui 
receptor et  et  occuleret ;  pari  poenae  singulos  obnoxios  (y)." 

The  felony  must  be  complete  at  the  time  of  the  assistance  given ;  else 
it  makes  not  the  assistant  an  accessary.  As  if  one  wounds  another  mor- 
tally, and  after  the  wound  given,  but  before  death  ensues,  a  person  assists 
or  receives  the  delinquent :  this  does  not  make  him  accessary  to  the  homi- 
cide ;  for,  till  death  ensues,  there  is  no  felony  committed  («).    But  so  strict 

(r)  2  Hawk.  P.  C.  S16.  (w)  1  Hal.  P.  C.  020. 

(«}  I  Hal.  P.  C.  618.  (x)  Foster,  73. 

(/)  2  Hawk.  P.  C.  319.  (y)  Stiernhook,  dejurt  G&tk.  I.  3.  c.  9. 

(«)  Ibid.  P.  C.  317,  318.  (s)  2  Hawk.  P.  C.  320. 

(V)  1  Hal.  P.  C.  680, 621. 

S})  He  must  know  that  the  felon  is  guilty ;  e.  29,  such  receivers  may  be  indicted  as  ac- 

it  seems  to  be  the  better  opinion,  that  an  cessaries  after  the  fact,  or  for  a  substantive 

Implied  notice  is  not  sufficient.    1  Hale,  323  felony ;  and  in  the  latter  case,  whether  the 

and  622.  principal  shall  or  shall  not  have  been  prerious- 

In  New- York,  one  who  conceals  an  oflfender,  ly  convicted,  or  shall  not  be  amenable  f  o  jus- 
knowing  that  be  has  commited  a  felony,  or  tice,  and  are  liable  to  transportation  or  impri- 
gives  him  any  other  aid  that  he  may  avoid  ar-  sonment. 

rest,  trial,  conviction,  or  punishment,  is  an  ac-       (8)  By  7  and  8  Geo.  IV.  c.  29,  ^16,  this 

cessary  after  the  fact,  and  no  others  are.    (2  offence  is  punishable  by  transportation  for  life, 

R.  S.  699.)  or  for  any  term  not  less  than  seven  years,  or 

(7)  5  Ann.  c.  31,  is  repealed  by  7  Geo.  IV.  by  imprisonment  not  exceeding  four  years, 

c.  31,  as  relating  to  this  subject,  and  4  Geo.  I.  with  public  or  private  whippings  for  male 

e.  11,  as  to  this  offence,  is  repealed  by  7  and  8  offenders. 
Geo.  IV.  c.  27:  and  now  by  7  and  8  Geo.  IV. 
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is  the  law  where  a  felony  is  actually  complete,  in  order  to  do  effectoal  jus- 
tice, that  the  nearest  relations  are  not  suffered  to  aid  or  receive  one  an- 
other (9).  If  the  parent  assists  his  child,  or  the  child  the  parent,  if  the 
brother  receives  the  brother,  the  master  his  servant,  or  the  servant  his  mas- 
ter, or  even  if  the  husband  relieves  his  wife,  who  have  any  of 
them  committed  a  ^felony,  the  receivers  become  accessaries  ex  post  [  *39  ] 
facto  (s).  But  a  feme-covert  cannot  become  an  accessary  by  the 
receipt  and  concealment  of  her  husband ;  for  she  b  presumed  to  act  under 
his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to  discover 
her  lord  (a).  • 

4.  The  last  point  of  inquiry  is,  how  accessaries  are  to  be  treated,  con- 
sidered distinct  from  principals.  And  the  general  rule  of  the  ancient  law 
(borrowed  from  the  Gothic  constitutions)  (b)  is  this,  that  accessaries  shall 
suffer  the  same  punishment  as  their  principals  :  if  one  be  liable  to  death, 
the  other  is  also  liable  (e):  as,  by  the  laws  of  Athens,  delinquents  and 
their  abettors  were  to  receive  the  same  punishment  ( J).  Why  then,  it 
may  be  asked,  are  such  elaborate  distinctions  made  between  accessaries 
and  principals,  if  both  are  to  suffer  the  same  punishment?  For  these 
reasons  :  1.  To  distinguish  the  nature  and  denomination  of  crimes,  that 
the  accused  may  know  how  to  defend  himself  when  indicted  ;  the  com- 
mission of  an  actual  robbery  being  quite  a  different  accusation  from  that 
of  harbouring  the  robber.  2.  Because,  though  by  the  ancient  common 
law  the  rule  is  as  before  laid  down,  that  both  shall  be  punished  alike,  yet 
now  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinction  is  made 
between  them  :  accessaries  after  the  fact  being  still  allowed  the  benefit  of 
clergy  in  all  cases,  except  horse-stealing  (e)  and  stealing  of  linen  from 
bleaching-grounds  (/)  (10) :  which  is  denied  to  the  principals  and  acces- 
saries before  the  fact,  in  many  cases  ;  as,  among  others,  in  petit  treason, 
murder,  robbery,  and  wilful  burning  (g).  And  perhaps  if  a  distinction 
were  constantly  to  be  made  between  the  punishment  of  principals  and  ac- 
cessaries, even  before  the  fact,  the  latter  to  be  treated  with  a  little  less  seve- 
rity than  the  former,  it  might  prevent  the  perpetration  of  many  crimes,  by 
increasing  the  difficulty  of  finding  a  person  to  execute  the  deed 
itself ;  as  his  danger  would  be  greater  *than  that  of  his  accom-  [  *40  ] 
plices,  by  reason  of  the  difference  of  his  punishment  (A).  3.  Be- 
cause formerly  no  man  could  be  tried  as  accessary  till  after  the  principal 
was  convicted,  or  at  least  he  must  have  been  tried  at  the  same  time  with 

(c)  S  Inst.  106.    S  Hawk.  P.  O.  930.  («)  Stat.  3i  EUz.  c.  IS. 

(a)  1  Hal.  P.  C.  621.  (/)  Stat.  18  Geo.  II.  c.  37. 

(b)  See  Sliernhook,  Hid,  (r)  1  Hal.  P.  C.  61». 
(e)  3  Inst.  188.  (*}  Beccv.  c.  87. 

(d)  Pott.  Antiq.  b.  1»  c.  30^ 


(9)  That  it  (as  slated  in  the  last  sectioD)  if  to  any  felony  punishable  under  this  Act,  (ex- 
done  in  order  to  prevent  an  arrest,  dec.  cept  only  a  receiver  of  stolen  property,)  shall 

(10)  See  ante  36  innotis.  on  conviction  Be  liable  to-be  imprisoned  for 
By  St.  9  Geo.  IV.  e.  31,  accessaries  before  any  term  not  exceeding  two  years  ;  and  everyi* 

the  fact  in  cases  of  murder,  are  rendered  person  who  shall  aid,  abet,  counsel; rtr  procure 
equidly  guilty  with  the  principal.  the  commission  of  anv  misdemeanor  punish- 
By  St.  7  and  8  Geo.  iV.  c.  29,  it  is  enacted,  able  under  this  Act,  shall  be  liable  to  be  in* 
in  the  Slst  section,  "  That  in  every  case  of  dieted  and  punished  as  a  principal  offendeik"* 
felony  punishable  under  this  Act,  every  prin-  And  bjr  7  and  8  Geo.  IV.  c.  30^  a  similar  en- 
cipal  in  the  second  degree,  and  every  acces-  actment  is  made  in  f  26  to  the  above. 
sary  before  the  fact,  shall  be  punishable  with  These  three  Acts  incorporate  nearly  every 
death,  or  otherwise  in  the  same  manner  as  the  offence  of  murder,  felony,  and  misdemeanor 
principal  in  the  first  degree  is  by  this  Act  pu-  mentioned  and  adverted  to  by  the  learned 
ttishable ;  and  every  accessary  after  the  fact  Commentator. 
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him :  though  that  law  is  now  much  altered,  as  will  be  shewn  more  folly 
in  its  proper  place  (11).  4.  Because,  though  a  man  be  indicted  as  acces- 
sary and  acquitted,  he  may  afterwards  be  indicted  as  principal :  for  an  ac- 
quittal of  receiving  or  counselling  a  felon,  is  no  acquittal  of  the  felony 
itself:  but  it  is  matter  of  some  doubt,  wheUier,  if  a  man  be  acquitted  as 
principal,  he  can  be  afterwards  indicted  as  accessary  before  the  fact ;  since 
those  offences  are  frequently  very  nearly  allied,  and  therefore  an  acquittal 
of  the  guilt  of  one  may  be  an  acquittal  of  the  other  also  (t).  But  it  is 
clearly  held,  that  one  acquitted  as  principal  may  be  indicted  as  an  acces- 
sary after  the  fact ;  since  that  is  always  an  offence  of  a  different  species 
of  guilt,  principally  tending  to  evade  the  public  justice,  and  is  subsequent 
in  its  commencement  to  the  other.  Upon  these  reasons  the  distinction  of 
principal  and  accessary  will  appear  to  be  highly  necessary ;  though  the 
punishment  is  still  much  the  same  with  regard  to  principals,  and  such  ac- 
cessaries as  offend  before  the  fact  is  committed  (12). 


CHAPTER  IV. 

OP  OFFENCES  AGAINST  GOD  AND  RELIGION  (l;. 

In  the  present  chapter  we  are  to  enter  upon  the  detail  of  the  several 
species  of  crimes  and  misdemeanors,  with  the  punishments  annexed  to 
each  by  the  law  of  England.  It  was  observed  in  the  beginning  of  this 
book  (a),  that  crimes  and  misdemeanors  are  a  breach  and  violation  of  the 
public  rights  and  duties  owing  to  the  whole  community,  considered  as  a 
community,  in  its  social  aggregate  capacity.  And  in  the  very  entrance 
of  these  Commentaries  (6)  it  was  shewn  that  human  laws  can  have  no 
concern  with  any  but  social  and  relative  duties,  being  intended  only  to  re- 
gulate the  conduct  of  man,  considered  under  various  relations,  as  a  mem- 
ber of  civil  society.  All  crimes  ought  therefore  to  be  estimated  merely 
according  to  the  mischiefs  which  they  produce  in  civil  society  (c) ;  and  of 
consequence  private  vices  or  breach  of  mere  absolute  duties,  which  man 
is  bound  to  perform  considered  only  as  an  individual,  are  not,  cannot  be, 
the  object  of  any  municipal  law,  any  farther  than  as  by  their  evil  example, 
or  other  pernicious  effects,  they  may  prejudice  the  community,  and  there- 
by becomes  a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if 
committed  privately  and  alone,  is  beyond  the  knowledge,  and  of  course 
beyond  the  reach  of  human  tribunals  :  but  if  committed  publicly,  in  the 
face  of  the  world,  its  evil  example  makes  it  liable  to  temporal  censures. 
The  vice  of  l3ring,  which  consists  (abstractedly  taken)  in  a  criminal  vio- 

(0  I  Hal.  p.  C.  63S,  096.    9  Hawk.  P.  C.  373.        (*)  Seo  book  I.  pages  1S3, 124. 
Foster.  361.  (e)  Beccar.  ch.  8. 

(a)  See  page  5. 

* 

(U)  See  post,  323.  ivarda  be  tried  for  the  same  offence  onder  the 

(12)  Bat  if  the  principal  felony  is  commit-  other  jurisdiction, 

ted  on  the  hial*  teas,  then  the  accessary  shall  See  ante  3S  in  notit. 

be  tried  like  tre  principal  onder  the  2S  Hen.  (1)  See  in  general,  1  East  P.  C.  1  to  36. 

VIII.  c.  15,  which  provides  for  the  trial  of  fe-  2  Chitty's  Cr.  L.  13  to  34.  and  id  14.  as  to 

lonies  npon  the  high  seas ;  but  no  one  tried  libels,  d&c.  against  the  christian  religion,  dcoi 
lor  an  offence  hy  one  jurisdiction  shall  after- 
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lalion  of  truth,  and  therefore  in  any  ^ahape  is  derogatory  from  [  *42  ] 
sound  morality,  is  not  however  taken  notice  of  by  our  law,  un- 
less it  carries  with  it  some  public  inconvenience,  as  spreading  false  news ; 
or  some  social  injury,  as  slander  and  malicious  prosecution,  for  which  a 
private  recompense  is  given.  And  yet  drunkenness  and  malevolent  lying 
are  inforo  conscientiae  as  thoroughly  criminal  when  they  are  not,  as  when 
they  are  attended  with  public  inconvenience.  The  only  difference  is,  that 
both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jus- 
tice ;  and  public  vices  are  besides  liable  to  the  temporal  punishment  of 
human  tribunals. 

On  the  other  hand ;  there  are  some  misdemeanors  which  are  punished 
by  the  municipal  law,  that  have  in  themselves  nothing  criminal,  but  are' 
made  unlawful  by  the  positive  constitutions  of  the  state  for  public  incon- 
venience ;  such  as  poaching  exportation  of  wool,  and  the  like.  These  axe 
naturally  no  offences  at  all ;  but  their  whole  criminality  consists,  in  their 
disobedience  to  the  supreme  power  which  has  an  undoubted  right,  for  the 
well-being  and  peace  of  the  community  to  make  some  things  unlawful 
which  are  in  themselves  indifferent.  Upon  Che  whole,  therefore  though 
part  of  the  offences  to  be  enumerated  in  the  following  sheets  are  offences 
against  the  revealed  law  of  God,  others  against  the  law  of  nature,  and 
some  are  offences  against  neither  ;  yet  in  a  treatise  of  municipal  law  we 
must  consider  them  all  as  deriving  their  particular  guilt  here  punishable, 
from  the  law  of  man. 

Having  premised  this  caution  I  shall  next  proceed  to  distribute  the  se- 
veral offences,  which  are  either  directly  or  by  consequence  injurious  to 
civil  society  and  therefore  punishable  by  the  laws  of  £ngland  under  the 
following  general  heads  :  first,  those  which  are  more  immediately  inju- 
rious to  God  and  his  holy  religion ;  secondly,  such  as  violate  and  trans- 
gress the  law  of  nations ;  thirdly,  such  as  more  especially  affect  the  sove- 
reign executive  power  of  the  state,  or  the  king  and  his  govern- 
ment ;  fourthly,  such  as  more  directly  *infringe  the  rights  of  the  [  *43  ] 
public  or  commonwealth ;  and,  lastly,  such  as  derogate^  from 
those  rights  and  duties,  which  are  owing  to  particular  individuals,  and  in 
the  preservation  and  vindication  of  which  the  community  is  deeply  inte- 
rested. 

First  then,  of  such  crimes  and  misdemeanors,  as  more  immediately  of- 
fend Almighty  God,  by  openly  transgressing  the  precepts  of  religion  either 
natural  or  revealed  ;  and  mediately  by  their  bad  example  and  consequence, 
the  law  of  society  also  :  which  constitutes  that  guilt  in  the  action,  which 
human  tribunals  are  to  censure. 

I.  Of  this  species  the  first  is  that  of  apostasy,  or  a  total  renunciation  of 
Christianity,  by  embracing  either  a  false  religion,  or  no  religion  at  all.  This 
offence  can  only  take  place  in  such  as  have  once  professed  the  true  reli- 
gion. The  perversion  of  a  christian  to  Judaism,  paganism,  or  other  false 
religion,  was  punished  by  the  emperors  Constantius  and  Julian  with  con- 
fiscation of  goods  (d) ;  to  which  the  emperors  Theodosius  and  Valentinian 
added  capital  punishment,  in  case  the  apostate  endeavoured  to  pervert 
others  to  the  same  iniquity  (e)  :  a  punishment  too  severe  for  any  temporal 
laws  to  inflict  upon  any  spiritual  offence  ;  and  yet  the  zeal  of  our  ances- 

(«r)  Cod.  1.  7. 1.  (e)  Und.  6. 

(2)  See  reference  ante  41.  note  1. 


30  PUBLIC  WRONGS. 

tors  imported  it  into  this  country ;  for  we  find  by  Bracton  (/),  that  in  his 
time  apostates  were  to  be  burnt  to  death.  Doubtless  the  preservation  of 
Christianity,  as  a  national  religion,  is,  abstracted  from  its  own  intrinsic  truth, 
of  the  utmost  consequence  to  the  civil  state  :  which  a  single  instance  will 
sufficiently  demonstrate.  The  belief  of  a  future  state  of  rewards  and 
punishments,  the  entertaining  just  ideas  of  the  moral  attributes  of  the 
Supreme  Being,  and  a  firm  persuasion  that  he  superintends  and  will  final- 
ly compensate  every  action  in  human  life  (all  which  are  clearly  revealed 
in  the  doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our  Saviour 
Christ),  these  are  the  grand  foundation  of  all  judicial  oaths  ;  which  call 

God  to  witness  the  truth  of  those  facts,  which  perhaps  may  be  only 
[  *44  ]    known  to  him  and  the  party  attesting :  all  moral  evidence,  *there- 

fore,  all  confidence  in  numan  veracity,  must  be  weakened  by  apos- 
tasy, and  overthrown  by  total  infidelity  {g).  Wherefore  all  afironts  to 
Christianity,  or  endeavours  to  depreciate  its  efficacy,  in  those  who  have 
once  professed  it,  are  highly  deserving  of  censure.  But  yet  the  loss  of 
life  is  a  heavier  penalty  than  the  ofience,  taken  in  a  civil  light,  deserves  : 
and  taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction  over  it.  This 
punishment  therefore  has  long  ago  become  obsolete ;  and  the  ofience  of 
apostasy  was  for  a  long  time  the  object  only  of  the  ecclesiastical  courts, 
which  corrected  the  ofiender  pro  salute  animae.  But  about  the  close  of 
the  last  century,  the  civil  liberties  to  which  we  were  then  restored  being 
used  as  a  cloke  of  maliciousness,  and  the  most  horrid  doctrines  subversive 
of  all  religion  being  publicly  avowed  both  in  discourse  and  writings,  it  was 
thought  necessary  again  for  the  civil  power  to  interpose,  by  not  admitting 
those  miscreants  {h)  to  the  privileges  of  society,  who  maintained  such 
principles  as  destroyed  all  moral  obligation.  To  this  end  it  was  enacted 
by  statute  9  &  10  W.  III.  c.  32,  that  if  any  person  educated  in,  or  hav- 
ing made  profession  of,  the  christian  religion,  shall,  by  writing,  printing, 
teaching,  or  advised  speaking,  deny  the  christian  religion  to  be  true,  or  the 
holy  scriptures  to  be  of  divine  authority,  he  shall  upon  the  first  ofience  be 
rendered  incapable  to  hold  any  office  or  place  of  trust;  and,  for  the-  second, 
be  rendered  incapable  of  bringing  any  action,  being  guardian,  executor, 
legatee,  or  purchaser  of  lands,  and  shall  sufier  three  years'  imprisonment 
without  bail.  To  give  room  however  for  repentance,  if,  within  four  months 
after  the  first  conviction,  the  delinquent  will  in  open  court  publicly  renounce 
his  error,  he  is  discharged  for  that  once  from  all  disabilities. 

II.  A  second  ofience  is  that  of  heresy,  which  consists  not  in 
[  *45  ]    a  total  denial  of  Christianity,  but  of  some  of  its  essential  *doc- 

trines,  publicly  and  obstinately  avowed ;  being  defined  by  sir 
Matthew  Hale,  "sententia  rerum  divinarum  kumano  sensu  excogitata,  palam 
docta  et  pertinaciter  defensa  (t).''  And  here  it  must  also  be  acknowledged 
that  particular  modes  of  belief  or  unbelief,  not  tending  to  overturn  Chris- 
tianity Itself,  or  to  sap  the  foundations  of  morality,  are  by  no  means  the 
object  of  coercion  by  the  civil  magistrate.  What  doctrines  shall  therefore 
be  adjudged  heresy,  was  left  by  our  old  constitution  to  the  determination 
of  the  ecclesiastical  judge  ;  who  had  herein  a  most  arbitrary  latitude  al- 
lowed him.    For  the  general  definition  of  an  heretic  given  by  Lynde- 

if)  t.  3,  c.  0.  Wnts  interpotiti*  tumjudieilms,  ttan  teitibtut    Cic. 

(g)  UtiUs  €MM«  opinionet  has^  qvi*  negat,  etan  in-  ie  LL,  ii.  v. 

telUgat^  ^uam  muUa  firmentvr  ^urejurando ;   quan-  (h)  MeieroyoHtg  in  ovur  ancient  law  booka  ii  tlM 

to*  salutu  sint  foederum  religtonet ;  <fuam  pudto$  name  of  unbelievers. 

dMtU  ntpplicii  mthu  a  tetUr*  revocamt ;  ^amque  («)  1  Hal.  P.  C.  384. 
MMte  ni  iOcuUu  civtMM  M/er  t/MMi  Diit  tmmorta- 
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wode  {k)y  extends  to  the  smallest  deviation  from  the  doctrines  of  holy 
church  :  '*  ha^reticus  est  qui  duhitat  defide  catholica^  et  qui  negligit  servare  ea, 
quae  Romana  ecchsia  statuit,  seu  servare  decreverat."  Or,  as  the  statute  2 
Hen.  IV.  c  15.  expresses  it  in  English,  "  teachers  of  erroneous  opinions, 
contrary  to  the  faith  and  blessed  determinations  of  the  holy  church."  Very 
contrary  this  to  the  usuage  of  the  first  general  councils,  which  defined  all 
heretical  doctrines  with  the  utmost  precision  and  exactness.  And  what 
ought  to  have  alleviated  the  punishment,  the  uncertainty  of  the  crime, 
seems  to  have  enhanced  it  in  those  days  of  blind  zeal  and  pious  cruelty. 
It  is  true  that  the  sanctimonious  hypocrisy  of  the  canonists  went  at  first 
no  farther  than  enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation,  for  heresy ;  though  aflerwards  they  proceeded  boldly  to  im- 
prisonment by  the  ordinary,  and  confiscation  of  goods  in  pios  uses.  But 
in  the  mean  time  they  had  prevailed  upon  the  weakness  of  bigotted  prin- 
ces, to  make  the  civil  power  subservient  to  their  purposes,  by  making 
heresy  not  only  a  temporal,  but  even  a  capital  ofience  :  the  Romish  eccle- 
siastics determining,  without  appeal,  whatever  they  pleased  to  be  heresy, 
and  shifting  off  to  the  secular  arm  the  odium  and  drudgery  of  executions  ; 
with  which  they  themselves  were  too  tender  and  delicate  to  intermeddle. 
Nay,  they  pretended  to  intercede  and  pray,  on  behalf  of  the  convicted 
heretic,  ut  citra  mortis periculum  sententia  circa  eum  moderatur  (/) : 
well  ^knowing  at  the  same  time  that  they  were  delivering  the  [*46r] 
unhappy  victim  to  certain  death.  Hence  the  capital  punishments 
inflicted  on  the  ancient  Donatists  and  Manichaeans  by  the  emperors  Theo- 
dosius  and  Justinian  (m) :  hence  also  the  constitution  of  the  emperor 
Frederic  mentioned  by  Lyndewode  (n),  adjudging  all  persons  without  dis- 
tinction to  be  burnt  with  fire,  who  were  convicted  of  heresy  by  the  eccle- 
siastical judge.  The  same  emperor,  in  another  constitution  (o),  ordained 
that  if  any  temporal  lord,  when  admonished  by  the  church,  should  neglect 
to  clear  his  territories  of  heretics  within  a  year,  it  should  be  lawful  for  good 
catholics  to  seize  and  occupy  the  lands,  and  utterly  to  exterminate  the 
heretical  possessors.  And  upon  this  foundation  was  built  that  arbitrary 
power,  BO  long  claimed  and  so  fatally  exerted  by  the  pope,  of  disposing 
even  of  the  kingdoms  of  refractory  princes  to  more  dutiful  sons  of  the 
church.  The  immediate  event  of  this  constitution  was  something  singu- 
lar, and  may  serve  to  illustrate  at  once  the  gratitude  of  the  holy  see,  and 
the  just  punishment  of  the  royal  bigot :  for  upon  the  authority  of  this 
very  constitution,  the  pope  aflerwards  expelled  this  very  emperor  Frederic 
from  his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  ip), 

Christianity  being  thus  deformed  by  the  daemon  of  persecution  upon  the 
continent,  we  cannot  expect  that  our  own  island  should  be  entirely  free 
from  the  same  scourge.  And  therefore  we  find  among  our  ancient  prece- 
dents {q)  a  writ  de  haeretico  comburendo,  which  is  thought  by  some  to  be  as 
ancient  as  the  common  law  itself.  However  it  appears  from  thence,  that 
the  conviction  of  heresy  by  the  common  law  was  not  in  any  petty  ecclesi- 
astical court,  but  before  the  archbishop  himself  in  a  provincial  synod ;  and 
that  the  delinquent  was  delivered  over  to  the  king  to  do  as  he  should 
please  with  him:  so  that  the  crown  had  a  control  over  the  spiritual 
power,  and   might  pardon  the  convict  by  issuing  no  process   against 

Ik)  cap.  de  kaereticu.  (o)  Cod.  1. 9. 4. 

(I)  Dteretal.  I  9,  t.  40,  «.  S7.  (p)  Baldas  in  Cod.  1.  5.  4. 

(M)  Cod.  1. 1,  tit.  5.  it)  F.  N.  B.  960. 

(»)  c.  do  kfoeretieii. 
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[  *47  ]  him ;  the  writ  de  haeretico  comhurendo  being  not  a  writ  *of  course, 
but  issuing  only  by  the  special  direction  of  the  king  In  council  (r). 

But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of  the  christian 
world  began  to  open,  and  the  seeds  of  the  protestant  religion  (though  un- 
der the  opprobrious  name  of  lollardy)  (s)  took  root  in  this  kingdom  ;  the 
clergy  taking  advantage  from  the  king's  dubious  title  to  demand  an  in> 
crease  of  their  own  power,  obtained  an  act  of  parliament  (f),  which  sharp- 
ened the  edge  of  persecution  to  its  utmost  keenness.  For,  by  that  statute, 
the  diocesan  alone,  without  the  interrention  of  a  synod,  might  convict  of 
heretical  tenets ;  and  unless  the  convict  abjured  his  opinions,  or  if  after  ab- 
juration he  relapsed,  the  sheriff  was  bound  ex  officio,  if  required  by  the  bi- 
shop, to  commit  the  unhappy  victim  to  the  flames,  without  waiting  for  the 
consent  of  the  crown.  By  the  statute  2  Hen.  V.  c.  7.  lollardy  was  also 
made  a  temporal  offence,  and  indictable  in  the  king's  courts ;  which  did 
not  thereby  gain  an  exclusive,  but  only  a  concurrent  jurisdiction  with  the 
bishpp's  consistory.. 

Afterwards,  when  ihe  final  reformation  of  religion  began  to  advance,  the 
power  of  the  ecclesiastics  was  somewhat  moderated :  for  though  what 
heresy  is,  was  not  then  precisely  defined,  yet  we  were  told  in  some  points 
what  it  is  not:  the  statute  25  Hen.  YIII.  c.  14.  declaring  that  ofifences 
against  the  see  of  Rome  are  not  heresy  ;  and  the  ordinary  being  thereby 
restrained  from  proceeding  in  any  case  upon  mere  suspicion ;  that  is,  un- 
less the  party  be  accused  by  two  credible  witnesses,  or  an  indictment  of 
heresy  be  first  previously  found  in  the  king's  courts  of  common  law.  And 
yet  the  spirit  of  persecution  was  not  then  abated,  but  only  diverted  into  a 
lay  channel.  For  in  six  years  afterwards,  by  statute  31  Hen.  YHI.  c.  14. 
the  bloody  law  of  the  six  articles  was  made,  which  established 
[  *48  ]  the  six  most  contested  points  of  *popery,  transubstantiation,  com- 
munion in  one  kind,  the  celibacy  of  the  clergy,  monastic  vows, 
the  sacrifice  of  the  mass,  and  auricular  confession ;  which  points  were 
"  determined  and  resolved  by  the  most  godly  study,  pain,  and  travail  of  his 
majesty :  for  which  bis  most  humble  and  obedient  subjects,  the  lords  spi- 
ritual  and  temporal,  and  the  commons,  in  parliament  assembled,  did  not 
only  render  and  give  unto  his  highness  their  most  high  and  hearty  thanks," 
but  did  also  enact  and  declare  all  oppugners  of  the  first  to  be  heretics,  and 
to  be  burnt  with  fire ;  and  of  the  five  last  to  be  felons,  and  to  suffer  death. 
The  same  statute  established  a  new  and  mixed  jurisdiction  of  clergy  and 
laity  for  the  trial  and  conviction  of  heretics  ;  the  reigning  prince  being  then 
equally  intent  on  destroying  the  supremacy  of  the  bishops  of  Rome,  and 
establishing  all  other  their  corruptions  of  the  christian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and  revivals  of 
these  sanguinary  laws  in  the  two  succeeding  reigns  ;  but  shall  proceed 
directly  to  the  reign  of  queen  Elizabeth  ;  when  the  reformation  was  finally 
established  with  temper  and  decency,  unsullied  with  party  rancour,  or  per- 
sonal caprice  and  resentment.  By  statute  1  Eliz.  c.  1 .  all  former  statutes 
relating  to  heresy  are  repealed,  which  leaves  the  jurisdiction  of  heresy  as 
it  stood  at  common  law ;  viz,  as  to  the  infliction  of  common  censure's,  in 
the  ecclesiastical  courts  ;  and  in  case  of  burning  the  heretic,  in  the  pro« 
vincial  senate  only  (u).     Sir  Matthew  Hale  is  indeed  of  a  difierent  opinion, 

(r)  I  Hal.  P.  C.  395.  one  Walter  Lolhaxd,  a  German  rofoimer,  A.  O. 

(*)  So  called  not  from  ZeUim,  or  tares,  (an  ety>  1315.  Mod.  Un.  Hist.  xx?i.  13.   Spelm.  (72om.371. 

mology  which  waa  afterwards  devised  in  order  to  (I)  8  Hen.  IV.  c.  15. 

jostily  the  foratjvof  them.  Matth.  ziU.  30.)  fafat  from  («)  5  Rep.  SS.    IS  Rep.  66.  9S. 
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and  holds  that  such  power  resided  in  the  diocesan  also,  though  he  agrees, 
that  in  either  case  the  writ  de  kaeretico  eomburendo  was  not  demandable  of 
common  right,  but  grantable  or  otherwise  merely  at  the  king's  discre- 
tion (u).  But  the  principal  point  now  gained  was,  that  by  this  statute  a 
boundary  is  for  the  first  time  set  to  what  shall  be  accounted  heresy  ;  no- 
thing for  the  future  being  to  be  so  determined,  but  only  such  tenets,  which 
have  been  heretofore  so  declared,  1.  By  the  words  of  the  canonical 
scriptures :  2.  By  the  first  four  general  councils,  or  such  '^^others  [  *49  ] 
as  have  only  used  the  words  of  the  holy  scriptures ;  or,  3.  Which 
shall  hereafter  be  so  declared  by  the  parliament,  with  the  assent  of  the 
clergy  in  convocation.  Thus  was  heresy  reduced  to  a  greater  certainty 
than  before ;  though  it  might  not  have  been  the  worst  to  have  defined  it 
in  terms  still  more  precise  and  particular  :  as  a  man  continued  still  liable 
to  be  burnt,  for  what  perhaps  he  did  not  understand  to  be  heresy  till  the 
ecclesiastical  judge  so  interpreted  the  words  of  the  canonical  scriptures. 

For  the  writ  de  kaeretico  eomburendo  remained  still  in  force ;  and  we  have 
instances  of  its  being  put  in  execution  upon  two  anabaptists  in  the  seven- 
teenth of  Elizabeth,  and  two  arians  in  the  ninth  of  James  the  First.  But 
it  was  totally  abolished,  and  heresy  again  subjected  only  to  ecclesiastical 
correction  pro  salute  animae,  by  virtue  of  the  statute  29  Car.  II.  c.  9.  For 
in  one  and  the  same  reign,  our  lands  were  delivered  from  the  slavery  of 
military  tenures,  our  bodies  from  arbitrary  imprisonment  by  the  habeas  cor- 
pus act ;  and  our  minds  from  the  tyranny  of  superstitious  bigotry,  by  de- 
molishing this  last  badge  of  persecution  in  the  English  law. 

In  what  I  have  now  said,  I  would  not  be  understood  to  derogate  from 
the  just  rights  of  the  national  church,  or  to  favour  a  loose  latitude  of  prp- 
pagating  any  rude  undigested  sentiments,  in  religious  matters.  Of  pro- 
pagating, I  s%y ;  for  the  bare  entertaining  them,  without  an  endeavour  to 
diffuse  them,  seems  hardly  cognizable  by  any  human  authority.  I  only 
mean  to  illustrate  the  excellence  of  our  present  establishment,  by  looking 
back  to  former  times.  Every  thing  is  now  as  it  should  be,  with  respect 
to  the  spiritual  cognizance,  and  spiritual  punishment,  of  heresy :  unless 
perhaps  that  the  crime  ought  to  be  more  strictly  defined,  and  no  prosecu- 
tion permitted,  even  in  the  ecclesiastical  courts,  till  the  tenets  in  question 
are  by  proper  authority  previously  declared  to  be  heretical.  Under  these 
restrictions  it  seems  necessary  for  the  support  of  the  national  religion,  that 
the  officers  of  the  church  should  have  power  to  censure  heretics  ;  yet  not 
to  harass  them  with  temporal  penalties,  much  less  to  exterminate 
or  ^destroy  them.  The  legislature  hath  indeed  thought  it  pro-  [  *50  ] 
per,  that  the  civil  ntagistrate  should  again  interpose,  with  regard 
to  one  species  of  heresy  very  prevalent  in  modern  times  ;  for  by  statute  9 
&;  10  W.  III.  c.  32.  if  any  person  educated  in  the  christian  religion,  or  pro- 
fessing the  same,  shall  by  writing,  printing,  teaching,  or  advised  speaking, 
deny  any  one  of  the  persons  of  the  holy  Trinity  to  be  God,  or  maintain  that 
there  are  more  gods  than  one,  he  shaU  undergo  the  same  penalties  and  in- 
capacities, which  were  just  now  mentioned  to  be  infiicted  on  apostacy  by 
the  same  statute  (3).     And  thus  much  for  the  crime  of  heresy. 

(«)  1  Hal.  p.  C.  405. 

■  III        .11      I.I      I  —•^•^^  I— — ^»    I  11      I  I       ■  » 

(3)  This  statute  has  been  repealed  as  far  on  the  construction  of  the  common  law.    The 

as  it  aifecU  unitarians  only,  by  the  A3  Geo.  9  &  10  W.  III.  has  not  altered  the  common 

III.  c.   160.     Prosecutions   for  reviling  the  law  as  to  the  offence  of  blasphemy,  but  only 

Trinity,  seem  to  have  been  generally  framed  giren  a  onmulatire  punishment     See  post» 
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III.  Another  species  of  offences  against  religion  are  those  which  affect 
the  established  church.  And  these  are  either  positive  or  negative :  positive, 
hy  reviling  its  ordinances ;  or  negative,  by  non-conformity  to  its  worship. 
Of  both  of  these  in  their  order. 

1 .  And,  first,  of  the  offence  c^  reviling  the  ordinances  of  the  church  (4). 
This  is  a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non- 
conformity :  since  it  carries  with  it  the  utmost  indecency,  arrogance,  and 
ingratitude ;  indecency,  by  setting  up  private  judgment  in  virulent  and 
factious  opposition  to  public  authority  :  arrogance,  by  treating  with  con- 
tempt and  rudeness  what  has  at  least  a  better  chance  to  be  right  than  the 
singular  notions  of  any  particular  man  :  and  ingratitude,  by  denying  thai 
indulgence  and  undisturbed  liberty  of  conscience  to  the  members  of  the 
national  church,  which  the  retainers  to  every  petty  conventicle  enjoy. 
However,  it  is  provided  by  statutes  1  Edw.  Yl.  c.  1.  and  1  Eliz.  c.  1. 
that  whoever  reviles  the  sacrament  of  the  Lord's  supper  shall  be  punished 
by  fine  and  imprisonment ;  and  by  the  statute  1  Eliz.  c.  2.  if  any  minister 
shall  speak  any  thing  in  derogation  of  the  book  of  common  prayer,  he 
shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first  offence,  and  for 
life  for  the  second :  and  if  he  be  beneficed,  he  shall  for  the  first  offence  be 
imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice  :  for  the 
second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprisonment : 
and,  for  the  third,  shall  in  like  manner  be  deprived,  and  suffer  im- 
[  *d  1  ]  prisonment  for  life.  *  And  if  any  person  whatsoever  shall,  in  plays, 
songs,  or  other  open  words,  speak  any  thing  in  derogation,  deprav- 
ing, or  despising  of  the  said  book,  or  shall  forcibly  prevent  the  reading  of 
it,  or  cause  any  other  service  to  be  used  in  its  stead,  he  shall  forfeit  for  the 
first  offence  an  hundred  marks ;  for  the  second,  four  hundred  ;  and  for  the 
third,  shall  forfeit  all  his  goods  and  chattels,  and  suffer  imprisonment  for 
life  (5).  These  penalties  were  framed  in  the  infancy  of  our  present  esta- 
blishment, when  the  disciples  of  Rome  and  of  Geneva  united  in  inveigh- 
ing with  ihe  utmost  bitterness  against  the  English  liturgy  ;  and  the  terror 
of  these  laws  (for  they  seldom,  if  ever,  were  fully  executed)  proved  a  prin- 
cipal means,  under  Providence,  of  preserving  the  purity  as  well  as  decency 
of  our  national  worship.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  least)  be  thought  too  severe  and  intolerant ;  so  far  as 
they  are  levelled  at  the  offence,  not  of  thinking  different  from  the  na^ 
tional  church,  but  of  ruling  at  that  church  and  obstructing  its  ordinances, 
for  not  submitting  its  public  judgment  to  the  private  opinion  of  others. 
For,  though  it  is  clear  that  no  restraint  should  be  laid  upon  rational  and 
dispassionate  discussions  of  the  rectitude  and  propriety  of  the  established 
made  of  worship ;  yet  contumely  and  contempt  are  what  no  establish- 
ment can  tolerate  (v).  A  rigid  attachment  to  trifles,  and  an  intemperate 
zeal  for  reforming  them,  are  equally  ridiculous  and  absurd ;  but  the  latter 
is  at  present  the  less  excusable,  because  from  political  reasons,  sufiiciently 

(v)  Bv  an  ordiiMDce  S3  Aug.  1645,  which  con-  subjected  the  offender  upon  indictment  to  a  discf«< 

tfimed  nil  the  restoration,  to  preach,  write,  or  print  tionary  fine,  not  exceeding  50  pounds.    (ScobeU. 

any  thing  In  derogation  or  depraving  of  the  diTeet<h  US.) 
ry,  for  the  then  established  presbTterian  worship, 

54.  n.  7.    And  it  teemi  also  the  53  Geo.  III.  o.  1  W.  &  M.  a.  1.  c.  18.    1  Bar.  A  Ores.  2<L 

160.  does  not  alter  the  common  law,  but  only  ^4)  See  3  B.  &  A.  161.    1  B.  &  C.  26. 

removes  the  penalties  imposed  anon  persons  (5)  This  statute  of  1  £lis.  c.  2.  was  repeal- 

denying  the  Trinity,  by  9  dc  10  W.  III.  c.  32.  ed,  as  far  as  relates  to  protestant  dissentsfs, 

•nd  extends  to  such  persons  the  benefits  oon-  by  the  31  Geo.  III.  o.  32.  s.  3. 
fisrrsd  upon  all  other  protestant  dissenters,  by 


^ 
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hinted  at  in  a  former  volume  (to),  it  would  now  be  extremely  unadnsable 
to  make  any  alterations  in  the  service  of  the  church  ;  unless  by  its  own 
consent,  or  unless  it  can  be  shewn  that  some  manifest  impiety  or  shocking 
absurdity  will  follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the  other,  or  nega- 
tive branch  of  this  offence.  And  for  this  there  is  much  more  to 
be  pleaded  than  for  the  former  ;  being  a  ^matter  of  private  con-  [  *52  ] 
science,  to  the  scruples  of  which  our  present  laws  have  shewn  a 
very  just  and  christian  indulgence.  For  undoubtedly  all  persecution  and 
oppression  of  weak  consciences,  on  the  score  of  religious  persuasions,  are 
highly  unjustifiable  upon  every  principle  of  natural  reason,  civil  liberty,  or 
sound  religion.  But  care  must  be  taken  not  to  carry  this  indulgence  into 
vuch  extremes,  as  may  endanger  the  national  church  :  there  is  always  a 
difference  to  be  made  between  toleration  and  establishment. 

Non-conformists  are  of  two  sorts :  first,  such  as  absent  themselves  from 
divine  worship  in  the  established  church,  through  total  irreligion,  and  at- 
tend the  service  of  no  other  persuasion.  These  by  the  statutes  of  1  Eliz. 
c.  2.  23  Eliz.  c.  1.  and  3  Jae.  I.  c.  4.  forfeit  one  shilling  to  the  poor  every 
Lord's  day  they  so  absent  themselves,  and  20/.  to  the  king  if  they  con- 
tinue such  default  for  a  month  together.  And  if  they  keep  any  inmate, 
thus  irreligiously  disposed,  in  their  houses,  they  forfeit  10/.  per  month. 

The  second  species  of  non-conformists  are  those  who  offend  through  a 
mistaken  or  perverse  zeal.  Such  were  esteemed  by  our  laws,  enacted 
since  the  time  of  the  reformation,  to  be  papists  and  protestant  dissenters : 
both  of  which  were  supposed  to  be  equally  schismatics  in  not  communi- 
cating with  the  national  church  ;  with  this  difference,  that  the  papists  di- 
vided from  it  upon  material,  though  erroneous,  reasons  ;  but  many  of  the 
dissenters  upon  matters  of  indifference,  or,  in  other  words,  upon  no  reason 
at  all.  Yet  certainly  our  ancestors  were  mistaken  in  their  plans  of  compul- 
sion and  intolerance.  The  sin  of  schism,  as  such,  is  by  no  means  the  object 
of  temporal  coercion  and  punishment.  If  through  weakness  of  intellect, 
through  misdirected  piety,  through  perverseness  and  acerbity  of  temper, 
or  (which  is  often  the  case)  through  a  prospect  of  secular  advantage  in 
herding  with  a  party,  men  quarrel  with  the  ecclesiastical  establishment, 
the  civil  magistrate  has  nothing  to  do  with  it,  unless  their  tenets  and  prac- 
tice are  such  as  threaten  ruin  or  disturbance  to  the  state.  He  is 
bound  indeed  to  protect  the  established  church ;  *and,  if  this  can  [  *53  ] 
be  better  effected,  by  admitting  none  but  its  genuine  members  to 
offices  of  trust  and  emolument,  he  is  certainly  at  liberty  so  to  do :  the  dis- 
posal of  offices  being  matter  of  favour  and  discretion.  But,  this  point 
being  once  secured,  all  persecution  for  diversity  of  opinions,  however  ridi- 
culous or  absurd  they  may  be,  is  contrary  to  every  principle  of  sound 
policy  and  civil  freedom.  The  names  and  subordination  of  the  clergy,  the 
posture  of  devotion,  the  materials  and  colour  of  the  minister's  garment, 
the  joining  in  a  known  or  unknown  form  of  prayer,  and  other  matters  of 
the  same  kind,  must  be  lef^  to  the  option  of  every  man's  private  judgment. 

With  regard  therefore  to  protestant  dissenters ,  although  the  experience  of 
their  turbulent  disposition  in  former  times  occasioned  several  disabilities 
and  restrictions  (which  I  shall  not  undertake  to  justify)  to  be  laid  upon 
them  by  abundance  of  statutes  (x),  yet  at  length  the  legislature,  with  a 

(M)  Book  I.  p.  8. 

(»)  93  EUz.  e.  1.    S9  EUz.  c.  0.    85  Eliz.  c.  1.    SS  Car.  U.  c.  1. 
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spirit  of  true  magnanimity,  extended  tliat  indulgence  to  these  sectaries, 
which  they  themselves,  when  in  power»  had  held  to  be  countenancing 
schism,  and  denied  to  the  church  of  England  (y).  The  penalties  are 
conditionally  suspended  by  the  statute  1  W.  &  M.  st.  I.e.  18.  "  for  ex- 
empting their  majesties'  protestant  subjects,  dissenting  from  the  church  of' 
England,  from  the  penalties  of  certain  laws,"  commonly  called  the  tolera- 
tion act ;  which  is  confirmed  by  the  statute  10  Ann.  c.  2.  and  declares  that 
neither  the  laws  above  mentioned,  nor  the  statutes  1  £liz.  c.  2.  ^  14.  3 
Jac  I.  c.  4  &  5.  nor  any  other  penal  laws  made  against  popish  recusants 
(except  the  test  acts),  shall  extend  to  any  dissenters,  other  than  papists 
and  such  as  deny  the  Trinity  :  provided,  1 .  that  they  take  the  oaths  of 
allegiance  and  supremacy  (or  make  a  similar  affirmation,  being  quakers) 
(0)  and  subscribe  the  declaration  against  popery ;  2.  that  they  repair  to 
some  congregation  certified  to  and  registered  in  the  court  of  the  bishop  or 
archdeacon,  or  at  the  county  sessions  ;  3.  that  the  doors  of  such  meeting- 
house shall  be  unlocked,  unbarred,  and  unbolted ;  in  default  of 
[  *54  ]  which  *the  persons  meeting  there  are  still  liable  to  all  the  penal- 
ties of  the  former  acts.  Dissenting  teachers,  in  order  to  be  ex- 
empted from  the  penalties  of  the  statutes  13  &  14  Car.  11.  c.  4.  15  Car. 
11.  c.  6.  17  Car.  11.  c.  2.  and  22  Car.  II.  c.  1.  are  also  to  subscribe  the  arti- 
cles of  religion  mentioned  in  the  statute  13  Eliz.  c.  12.  (which  only  con« 
cern  the  confession  of  the  true  christian  faith,  and  the  doctrine  of  the  sa- 
craments), with  an  express  exception  of  those  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  baptism  ;  or  if  they  scruple  sub- 
scribing the  same,  shall  make  and  subscribe  the  declaration  prescribed  by 
statute  19  Geo.  III.  c.  44.  professing  themselves  to  be  christians  and  pro- 
testants,  and  that  they  believe  the  scriptures  to  contain  the  revealed  will 
of  God,  and  to  be  the  rule  of  doctrine  and  practice.  Thus,  though  the 
crime  of  non-conformity  is  by  no  means  universally  abrogated,  it  is  sus- 
pended and  ceases  to  exist  with  regard  to  those  protestant  dissenters,  dur- 
ing their  compliance  with  the  conditions  imposed  by  these  acts  ;  and,  un- 
der these  conditions,  all  persons,  who  will  approve  themselves  no  papists 
or  oppugners  of  the  Trinity,  are  left  at  full  liberty  to  act  as  their  con- 
sciences shall  direct  them,  in  the  matter  of  religious  worship.  And  if  any 
person  shall  wilfully,  maliciously,  or  contemptuously  disturb  any  congre- 
gation, assembled  in  any  church  or  permitted  meeting-house,  or  shall 
misuse  any  preacher  or  teacher  there,  he  shall  (by  virtue  of  the  same  sta- 
tute, 1  W.  <&  M.)  be  bound  over  to  the  sessions  of  the  peace,  and  forfeit 
twenty  pounds  (6).  But  by  statute  5  Geo.  I.  c.  4.  no  mayor  or  principal 
magistrate  must  appear  at  any  dissenting  meeting  with  the  ensigns  of  his 
office  (a),  on  pain  of  disability  to  hold  that  or  any  other  office  :  the  legis- 

(y)  The  ordinance  of  1645  (before  cited)  Inflicted       («)  Sir  Humphrey  Edwin,  a  lord  mayor  of  Lour 

>ruae 


imprisoninent  for  a  year  on  the  third  offence,  and  don,  had  the  imprudence  soon  after  the  toleration 

peconiary  penalties  on  the  former  two,  in  case  of  act  to  go  to  a  presb^rterian  mceting^honse  in  his 

using  the  book  of  common  prayer  not  only  in  a  place  formalities ;  which  u  alluded  to  by  Dean  Swift,  in 

of  public  worship,  but  also  in  any  private  family,  his  tale  of  a  tuby  under  the  allegory  of  Jack  getting 

(z)  See  Stat.  8  Geo.  1.  c.  6.  on  a  great  horse,  and  eating  custard. 


(6)  To  constitute  an  oflfence  within  this  lion,  or  misuse  the  preacher,  per  Abbott,  C. 

act,  the  party  mutt  come  into  the  place  of  wor-  J.     2  B.  dc  C.  G09.  sed  vid.  Peake  R.   132. 

ship.    See  5  T.  R.  542.    The  enactment  is  5  T.  R.  542.    Each  defendant  is  liable  to  the 

repeated,  without  the  words,  "  come  tn<o,*'  in  penalty.    5  T.  R.  542.    An  indictment  found 

the  52  Geo.  III.  c.  155.  s.  12,  which  imposes  at  sessions  may  be  removed  into  K.  B.  by 

the'  heavier  penalty  of  401.    The  act  applies  nroseeotor  before  rerdiot.     5  T.  R.  542.    4 

only  where  the  thing  is  done  wilfully  and  of  M.  &  S.  506. 
purpose,  maliciously  to  disturb  the  congrega- 


PUBLIC  WRONGS.  37 

lature  judging  it  a  matter  of  propriety,  that  a  mode  of  worship,  set  up  in 
opposition  to  the  national,  when  allowed  to  be  exercised  in  peace,  should 
be  exercised  also  with  decency,  gratitude,  and  humility.  Dissenters  also, 
who  subscribe  the  declaration  of  the  act  19  Geo.  III.  are  exempted  (un- 
less in  the  case  of  endowed  schools,  and  colleges),  from  the  penalties  of 
the  statutes  13  &,  14  Car.  II.  c.  4.  and  17  Car.  II.  c.  2.  which  prohibit 
(upon  pain  of  fine  and  imprisonment  (all  persons  from  teaching 
school,  unless  they  be  licensed  by  the  ordinary,  and  ^subscribe  a  [  *55  ] 
declaration  of  conformity  to  the  liturgy  of  the  church,  and  re- 
verently frequent  divine  service,  estMished  by  the  laws  of  this  king- 
dom (7). 

As  to  papists,  what  has  been  said  of  the  protestant  dissenters  would  hold 
equally  strong  for  a  general  toleration  of  them ;  provided  their  separation 
was  founded  only  upon  difference  of  opinion  in  religion,  and  their  princi- 
ples did  not  also  extend  to  a  subversion  of  the  civil  government.  If  once 
they  could  be  brought  to  renounce  the  supremacy  of  the  pope,  they  might 
quietly  enjoy  their  seven  sacraments,  their  purgatory,  and  auricular  con- 
fession ;  their  worship  of  reliques  and  images ;  nay,  even  their  transub- 
stantiation.  But  while  they  acknowledge  a  foreign  power,  superior  to  the 
sovereignty  of  the  kingdom,  they  cannot  complain  if  the  laws  of  that  king- 
dom will  not  treat  them  upon  the  footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  pa- 
pists ;  who  may  be  divided  into  three  classes,  persons  professing  popery, 
popish  recusants  convict,  and  popish  priests.  1.  Persons  professing  the 
popish  religion,  besides  the  former  penalties  for  not  frequenting  their 
parish  church,  are  disabled  from  taking  their  lands  either  by  descent  or 
purchase,  aAer  eighten  years  of  age,  until  they  renounce  thei^  errors ; 
they  must  at  the  age  of  twenty-one  register  their  estates  before  acquired, 
and  all  future  conveyances  and  wills  relating  to  them ;  they  are  incapable 
of  presenting  to  any  advowson,  or  granting  to  any  other  person  any  avoid- 
ance of  the  same ;  they  may  not  keep  or  teach  any  school  under  pain  of 
perpetual  imprisonment;  and  if  they  willingly  say  or  hear  mass,  they 
forfeit  the  one  two  hundred,  the  other  one  hundred  marks,  and  each 
shall  suffer  a  year's  imprisonment.     Thus  much  for  persons,  who,  from  the 

(7)  The  13  &  14  Car.  II.  c.  1,  17  Car.  If.  residence  to  take  tach  oath.  And  by  sect.  0. 
e.  2.  and  22  Car.  II.  c.  1,  are  repealed  by  the  such  person  may  compel  a  justice  to  adminis- 
52  Geo.  III.  c.  155.  s.  1.  by  Which  all  places  of  ter  such  oath  to  him,  and  to  attest  his  sub- 
religious  worship  of  protestanta  must  be  cer-  scription  to  such  declunition,  and  give  him  a 
tified  to  the  bishoo  of  the  diocese,  or  the  arch>  certificate  thereof.  By  sect.  11.  no  place  of 
deacon  of  the  arcndeaconry,  or  to  the  justices  public  meeting  for  religions  worship  muat 
•t  the  general  or  quarter  sessions,  and  shall  have  the  doom  fastened,  so  as  to  prevent  per- 
be  also  registered,  and  a  penalty  to  the  amount  sons  entering  therein  during  the  time  of  such 
of  20/.  and  not  less  than  20».  may  be  inflicted  meeting,  under  a  penalty  to  the  teacher  of  not 
for  permitting  meetings  in  places  not  so  certi-  exceeding  20{.  nor  less  than  10».  By  sect, 
ficd  or  registered.  And  by  sect.  4.  every  per-  13.  thd  act  is  not  to  aflfect  the  celebration  of 
son  teaching  or  preaching  at,  or  being  in,  such  divine  service,  according  to  the  rights  of  the 
place  so  certified*  is  exempted  from  penalties,  church  of  England  and  Ireland,  by  ministers 
•a  a  person  who  has  taken  the  oath,  and  made  of  such  church,  in  places  before  then  used  for 
the  declaration  prescribed  by  the  1  W.  &  M.  that  purpose,  or  licensed  or  consecrated  by 
St.  1.  c.  18.  or  any  act  amending  the  same,  any  person  so  to  do,  nor  affect  the  jurisdiction 
By  sect.  5.  every  one  preaching  or  teaching  at  of  bishops,  or  others  exercising  lawful  autbo- 
soch  place  so  certified,  shall,  when  required  rity  in  the  church,  over  the  said  church,  ac- 
hy a  magistrate,  take  and  subscribe  the  oath  cording  to  the  rules  and  discipline  of  the  same, 
and  declaration  specified  in  the  10  Geo.  III.  c.  and  to  the  laws  of  the  realm.  And  by  sect. 
44;  and  if  he  refuse  to  take  it,  he  must  not  14.  the  act  is  not  to  extend  to  (Quakers,  nor  to 
teach  or  preach,  under  a  penalty  of  not  ex-  meetings  convened  by  them,  or  in  any  manner 
Deeding  102.  nor  less  than  \0s ;  but  he  need  to  affect  any  act  relating  to  them,  except  those 
not  go  more  than  five  miles  from  his  place  of  expressly  mbore  repealed. 
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misfortune  of  family  prejudices  or  otherwise,  have  conceived  an  unhappy 
attachment  to  the  Romisn  church  from  their  infancy,  and  publicly  profess 
its  errors.  But  if  any  evil  industry  is  used  to  rivet  these  errors  upon  them, 
if  any  person  sends  another  abroad  to  be  educated  in  the  popish  religion, 
or  to  reside  in  any  religious  house  abroad  for  that  purpose,  or  con- 
[  *56  ]  tributes  to  their  maintenance  when  there ;  *both  the  sender,  the 
sent,  and  the  contributor,  are  disabled  to  sue  in  law  or  equity,  to 
be  executor  or  administrator  to  any  person,  to  take  any  legacy  or  deed  of 
gif^,  and  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  their  goods  and 
chattels,  and  likewise  all  their  real  estate  for  life.  And  where  these  errors 
are  also  aggravated  by  apostasy,  or  perversion,  where  a  person  is  reconciled 
to  the  see  of  Rome,  or  procures  others  to  be  reconciled,  the  offence  amounts 
to  high  treason.  2.  Popish  recusants,  convicted  in  a  court  of  law  of  not  at- 
tending the  service  of  the  church  of  England,  are  subject  to  the  following 
disabilities,  penalties,  and  forfeitures,  over  and  above  those  before  men- 
tioned. They  are  considered  as  persons  excommunicated ;  they  can  hold  no 
office  or  employment ;  they  must  not  keep  arms  in  their  houses,  but  the 
same  may  be  seized  by  the  justices  of  the  peace ;  they  may  not  come 
within  ten  miles  of  London,  on  pain  of  100/. ;  they  can  bring  no  action  at 
law,  or  suit  in  equity ;  they  are  not  permitted  to  travel  above  five  miles 
from  home,  unless  by  licence,  upon  pain  of  forfeiting  all  their  goods  ;  and 
they  may-not  come  to  court  under  pain  of  1 00/.  No  marriage  or  burial  of 
such  recusant,  or  baptism  of  his  child,  shall  be  had  otherwise  than  by  the 
ministers  of  the  church  of  England,  under  other  severe  penalties.  A  mar- 
ried woman,  when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  join- 
ture, may  not  be  executrix  or  administratrix  to  her  husband,  nor  have  any 
part  of  his  goods ;  and  during  the  coverture  may  be  kept  in  prison,  unless 
her  husband  redeems  her  at  the  rate  of  10/.  a  month,  or  the  third  part  of 
all  his  lands.  And,  lastly,  as  a  feme-covert  recusant  may  be  imprisoned, 
80  all  others  must,  within  three  months  after  conviction,  either  submit  and 
renounce  their  errors,  or,  if  required  so  to  do  by  four  justices,  must  abjure 
and  renounce  the  realm :  and  if  they  do  not  depart,  or  if  they  return  with- 
out the  king's  licence,  they  shall  be  guilty  of  felony,  and  suffer  death  as 
felons  without  the  benefit  of  clergy.  There  is  also  an  inferior  species  of 
recusancy  (refusing  to  make  the  declaration  against  popery,  enjoined  by 
statute  30  Car.  11.  st.  2.  when  tendered  by  the  proper  magistrate),  which, 
if  the  party  resides  within  ten  miles  of  London,  makes  him  an  absolute  re- 
cusant convict.;  or  if  at  a  greater  distance,  suspends  him  from 
[  *57  ]  having  any  seat  in  *parliament,  keeping  arms  in  his  house,  or 
any  horse  above  the  value  of  &yQ  pounds.  This  is  the  state,  by 
the  laws  now  in  being  (6),  of  a  lay  papist.  But,  3.  The  remaining  spe- 
cies or  degree,  viz.  popish  priests,  are  in  a  still  more  dangerous  conditioa 
For  by  statute  11  <&  12  W.  III.  c.4.  popish  priests  or  bishops,  celebrating 
mass,  or  exercising  any  part  of  their  functions  in  England,  except  in  the 
houses  of  ambassadors,  are  liable  to  perpetual  imprisonment.  And  by  the 
statute  27  Eliz.  e.  2.  any  popish  priest,  bom  in  the  dominions  of  the  crown 
of  England,  who  shall  come  over  hither  from  beyond  sea  (unless  driven  by 
stress  of  weather,'  and  tarrying  only  a  reasonable  time)  (c),  or  shall  be 
in  Engls^nd  three  days  without  conforming  and  taking  the  oaths,  is  guilty 

(*)  Stat.  S3  EUz,  c.  1.    S7  Elis.  c. «.    S9  Eliz.  c.  W.  III.  c.  4.    IS  Ann.  tt.  9,  c.  14.    1  Geo.  L  it  1, 

S.    S5  Eliz.  c.  S.    1  Jac.  L  c.  4.    3  Jac.  I.  c.  4  ft  5.  e.  55.    3  Ooo.  I.  c.  18.    11  Geo.  11.  c.  17. 

7  Jac.  I.  c.  6.    3  Car.  I.  c.  3.  ja  Car.  11.  c.  S.    80  (e)  Raym.  377.    Latch.  1. 
Qtf.Il.ft.S.    1  W.  ft  M.  e.  ^».  A  9ft.    11  ft  19 
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of  high  treason :  and  all  persons  harbouring  him  are  gnilty  of  felony  with- 
out the  benefit  of  clergy. 

This  18  a  short  summary  of  the  laws  against  the  papists,  under  their 
three  sereral  classes,  of  persons  professing  the  popish  religion,  popish  re- 
cusants convict,  and  popish  priests.  Of  which  the  president  Montesquieu 
observes  {d)y  that  they  are  so  rigorous,  though  not  professedly  of  the  san- 
guinary kind,  that  they  do  all  the  hurt  that  can  possibly  be  done  in  cold 
blood.  But  in  answer  to  this  it  may  be  observed  (what  foreigners  who 
only  judge  from  our  statute-book  are  not  fully  apprized  of),  that  these  laws 
are  seldom  exerted  to  their  utmost  rigour :  and,  indeed,  if  they  were,  it 
would  be  very  difficult  to  excuse  them.  For  they  are  rather  to  be  ac- 
counted for  from  their  history,  and  the  urgency  of  the  times  which  pro- 
duced them,  than  to  be  approved  (upon  a  cool  review)  as  a  standing  sys- 
tem of  law.  The  restless  machinations  of  the  Jesuits  during  the  reign  of 
Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 
succession  of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  so 
dangerous  a  spirit  by  laws  of  a  great,  and  then  perhaps  necessary,  severity. 
The  powder-treason,  in  the  succeeding  reign,  struck  a  panic  into 
*James  I.  which  operated  in  different  ways :  it  occasioned  the  [  *5S  ] 
enacting  of  new  laws  against  the  papists ;  but  deterred  him  from 
putting  them  in  execution.  The  intrigues  of  queen  Henrietta  in  the  reign 
of  Charles  L,  the  prospect  of  a  popish  successor  in  that  of  Charles  II.  thd 
assassination-plot  in  the  reign  of  king  Williani,  and  the  avowed  claim  of  a 
popish  pretender  to  the  crown  in  that  and  subsequent  reigns,  with  account 
for  the  extension  of  these  penalties  at  those  several  periods  of  our  history. 
But  if  a  time  shall  ever  arrive,  and  perhaps  it  is  not  very  distant,  when 
all  fears  of  a  pretender  shall  have  vanished,  and  the  power  and  influence  of 
the  pope  shall  become  feeble,  ridiculous,  and  despicable,  not  only  in  Eng- 
land, but  in  every  kingdom  of  Europe ;  it  probably  would  not  then  be 
amiss  to  review  and  soften  these  rigorous  edicts  ;  at  least  till  the  civil  prin- 
ciples of  the  Roman  catholics  called  again  upon  the  legislature  to  renew 
them :  for  it  ought  not  to  be  left  in  the  breast  of  every  merciless  bigot,  to 
drag  down  the  vengeance  of  these  occasional  laws  upon  inoffensive,  though 
mistaken  subjects  ;  in  opposition  to  the  lenient  inclination  of  the  civil  ma- 
gistrate, and  to  the  destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  60.  with  regard  to 
such  papists  as  duly  take  the  oath  therein  prescribed,  of  allegiance  to  his 
majesty,  abjuration  of  the  pretender,  renimciation  of  the  pope's  civil  power, 
and  abhorrence  of  the  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  deposing  or  murdering  princes  excommunicated  by  authority 
of  the  see  of  Rome :  in  respect  of  whom  only  the  statute  of  11  &  12  W. 
III.  is  repealed,  so  far  as  it  disables  them  from  purchasing  or  inheriting,  or 
authorizes  the  apprehending  or  prosecuting  the  popish  clergy,  or  subjects 
to  perpetual  imprisonment  either  them  or  any  teachers  of  youth  (8). 

(d)  Sp.  L.  b.  19,  c.  S7. 

(8)  Bat  DOW  by  the  statute  31  Geo.  III.  c.  by  the  learned  Judge,  are  remored  from  those 

32.  (amended  and  explained  by  the  43  Geo.  Roman  catholics  who  are  willing  to  comply 

III.  c.  30),  which  may  be  called  the  toleration  with  the  requisitions  of  that  statute ;  which 

act  of  the  Roman  catholics,  all  the  seyere  and  are,  that  they  must   appear  at  some  of  the 

eniel  restrctiona  and  penalties,  enumerated  courts  of  Westminster,  or  at  the  quarter-ses- 


40  PUBWC  WRONGS. 

In  order  the  better  to  secure  the  established  church  against  perils  from 
non-conformists  of  all  denominations,  infidels,  turks,  jews,  heretics,  pa- 
pists, and  sectaries,  there  are  however  two  bulwarks  erected  (10) ;  called 

lions  held  for  the  county,  citj,  or  p!mce  where  protestaot  fether,  id.  n.  13,  14,  15;  nor  ehall 

they  ehall  reside,  and  shall  make  and  sab-  any  Roman  catholic  keep  a  school  until  his, 

son  be  a  declaration,  that  they  profess  the  Ro-  or  her,*  name  be  recorded  as  a  teacher  at  the 

man  catholic  religion,  and  also  an  oath  which  sessions.    Id.  s.  16. 

is  exactly  similar  to  that  required  by  the  18  But  no  religious  order  is  to  be  established  ; 
Geo.  III.  c.  60,  the  substance  of  which  is  and  every  endowment  of  a  school  or  college 
stated  above  in  the  text.  On  this  declaration  by  a  Roman  catholic  shall  still  be  superstitious 
and  oath  being  duly  made  by  any  Roman  ca-  and  unlawful,  id.  s.  17.  And  no  person 
tholie,  the  officer  of  the  court  shall  grant  him  henceforth  shall  be  summoned  to  take  the  oath 
a  certificate ;  and  such  officer  shall  vearly  of  supremacy,  and  the  declaration  asainst 
transmit  to  the  privy  council  lists  of  all  jier-  transubstantiation.  Id.  s.  18.  Nor  shall  Ro- 
sens who  have  thus  qualified  themselves  with-  man  catholics,  who  have  qualified,  be  remov- 
in  the  year  in  his  respective  court.  The  sta-  able  from  London  and  Westminister,  id.  s.  11^; 
tute  (sect.  4.)  then  provides,  that  a  Roman  ca-  neither  shall  any  peer,  who  has  qualified,  be 
tholie,  thus  qualified,  shall  not  be  prosecuted  punishable  for  coming  into  the  presence,  or 
under  any  statute  for  not  repairing  to  a  parish  palace,  of  the  king  or  queen.  Id.  s.  20.  And 
church,  nor  shall  he  be  prosecuted  for  being  a  no  papist  whatever  shall  be  any  longer  obliged 
papist,  nor  for  attending  or  performing  mass  to  reigister  their  names  and  estates,  or  enrol 
or  other  ceremonies  of  the  church  of  Rome ;  their  deeds  and  wills.  Id.  s.  21.  And  eveiy 
provided  (by  sect.  5.)  that  no  place  shall  be  Roman  catholic,  who  has  qaalified,  may  bie 
allowed  for  an  assembly  to  celebrate  suchwor-  permitted  to  act  as  a  barrister,  attorney,  and 
ship  until  it  is  certified  to  the  sessions ;  nor  notary.    Id.  s.  22. 

shall  any  minister  officiate  in  it,  until  bis  name  By  the  43  Geo.  III.  c.  30.  Roman  catholics, 
and  description  are  recorded  there.  And  (by  taking  the  oath,  and  making  the  declaration 
•ect.  6.  of  31  Geo.  III.  c.  32.)  no  such  place  of  prescribed  by  31  Geo.  III.  c.  32.  shall  be  enti- 
assembly  shall  have  its  doors  locked  or  barred  tied  to  all  the  benefits  given  by  10  Geo.  III.  c. 
during  the  time  of  meeting  or  divine  wor-  60.  as  fuUv  as  if  they  had  taken  the  oath  there- 
ship,  in  prescribed. 

If  any  Roman  catholic  whatever  is  elected  The  Roman  catholics  cannot  sit  in  eithw 
oonstable,  churchwarden,  overseer,  or  into  any  house  of  parliament,  oecause  every  member  of 
parochial  office,  he  may  execute  the  same  by  parliamenl  must  take  the  oath  of  supremacy, 
$  deputy,  to  be  approved  as  if  he  were  to  act  and  repeat  and  subscribe  the  declaration 
f)r  bimself  as  principal.  (Id.  s.  7.)  But  against  transubstantiation :  see  I  book,  162. 
every  minister,  who  has  qualified,  snail  be  Nor  can  they  vote  at  elections  for  the  mem- 
exempt  from  serving  upon  juries,  and  from  hers  of  the  house  of  commons,  because,  before 
being  elected  into  any  parochial  office.  (Id.  they  vote,  they  must  take  the  oath  of  supro- 
■•8.}    And  all  the  laws  for  frequenting  divine  macv.    Ibid.  180. 

service  on  Sundays,  shall  continue  in  force.  The  Roman  catholics  in  Ireland  are  permit- 

except  where  persons  attend  some  place  of  ted  to  vote  at  elections,  but  they  cannot  sit  in 

worahip  allowed  by  this  statute,  or  the  tolera-  either  house  of  psrliament.t 

tion  act  of  the  dissenters.    1  W.  dc  M.  s.  1.  A  bequest  or  disposition  for  the  purpose  of 

c.  18.    id.  s.  9.  educating  children  in  the  Roman  catholic  re- 

If  sny  person  disturb  a  congregation  allow-  ligion  is  unlawful.    But  the  fund  will  not  pass 

ed  under  this  met,  he  shall,  as  for  disturbing  a  to  the  testator's  next  of  kin,  but  it  shall  be 

dissenting  meeting,  be  bound  over  to  the  next  spplied   to  such  chsritable   purposes  as  his 

sessions,  and  upon  conviction  there,  shall  for-  majesty  shall   please  to  direct  by  his  sign 

feit  twenty  pounds.     Sect.  10.  manual.    7  Ves.  Jun.  490.  (9). 

But  no  Roman  catholic  minister  shall  offi-  (9)  By  43  Geo.  III.  c.  30,  all  Roman  catho- 
ciate  in  any  place  of  worship  having  a  steeple  lies  who  shall  take  and  subscribe  the  declara- 
and  a  bell,  or  at  anv  funeral  in  a  church  or  tion  and  oath  specified  in  the  31  Geo.  III.  e. 
church-yard,  or  shftll  wear  the  habits  of  his  32,  are  as  fully  entitled  to  the  benefits  of  the 
order,  except  in  a  place  allowed  by  this  sta-  18  Geo.  III.  c.  60,  as  if  the  oath  prescribed  by 
tute,  or  in  a  private  house,  where  there  shall  thai  Act  had  been  taken, 
not  be  more  than  five  persons  besides  the  63  Geo.  III.  c.  128,  provides  certain  rules 
family.  Id.  s.  11.  Thu  statute  shall  not  as  to  taking  commissions  in  the  army,  and  re- 
exempt  Roman  catholics  from  the  payment  of  lieves  Roman  catholics  from  the  restrictions 
tithes,  or  other  dues,  to  the  church ;  nor  shall  and  penalties  contained  in  25  C.  II.  c.  2. 
it  nflfect  the  statutes  concerning  marriages,  or  (10)  These  **  hulvtarka  of  tht  chaxh"  as  the 
any  law  respecting  the  succession  to  the  learned  judge  enthusiastically  terms  them, 
crown.  Id.  s.  12.  No  person,  who  has  qoali-  have  now,  to  the  loudly  expressed  satisfaction 
fied,  shall  be  prosecutea  for  instructing  youth,  of  almost  all  classes  of  society,  been  swept 
except  in  an  endowed  school,  or  a  school  in  away ;  nor  do  any  fears  appear  at  present  to 
one  of  the  English  universities ;  and  except  be  entertained,  that  the  established  church 
also,  that  no  Roman  catholic  schoolmaster  will  in  consequence  be  robbed  of  her  security 
•hall  receive  into  his  school  the  child  of  any  from  "  the  perilt  of  non-conformUts." 

t  This  prohibition  is  now  removed. 
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the  corporation  and  test  acts :  by  the  former  of  which  {e)  no  person  can  be 
legally  elected  to  any  office  relating  to  the  government  of  any  city  or  cor* 
poration,  unless,  within  a  twelvemonth  before  he  has  received  the  sacra- 
ment of  the  Lord's  supper  according  to  the  rites  of  the  church  of  England ; 
and  he  is  also  enjoined  to  take  the  oaths  of  allegiance  and  supre- 
macy at  the  *8ame  time  that  he  takes  the  oath  of  office  :  or,  in  [  *59  ] 
default  of  either  of  these  requisites,  such  election  shall  be  void  (1 1 ). 
The  other,  called  the  test  act  (/),  directs  all  officers,  civil  and  military,  to 
take  the  oaths  and  make  the  declaration  against  transubstantiation,  in  any 
of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions,  within  six  ca- 
lendar months  after  their  admission ;  and  also  within  the  same  time  (12)  to 
receive  the  sacrament  of  the  Lord's  supper,  according  to  the  usage  of  the 
church  of  England,  in  some  public  church  immediately  after  divine  service 
and  sermon,  and  to  deliver  into  court  a  certificate  thereof  signed  by  the 
minister  and  churchwarden,  and  also  to  prove  the  same  by  two  credible 
witnesses ;  upon  forfeiture  of  5002.  and  disability  to  hold  the  said  office 
(13).  And  of  much  the  same  nature  with  these,  is  the  statute  7  Jac.  I.e. 
2.  which  permits  no  persons  to  be  naturalized  or  restored  in  blood,  but 
such  as  undergo  a  like  test :  which  test  having  been  removed  in  1753,  in 
favour  of  the  Jews,  was  the  next  session  of  parliament  restored  again  with 
some  precipitation. 

Thus  much  for  offences,  which  strike  at  our  national  religion,  or  the  doc- 
trine and  discipline  of  the  church  of  England  in  particular.  I  proceed 
now  to  consider  some  gross  impieties  and  general  inunoralities,  which  are 
taken  notice  of  and  punished  by  our  municipal  law ;  frequently  in  concur- 
rence with  the  ecclesiastical,  to  which  the  censure  of  many  of  them  does 
also  of  right  appertain ;  though  with  a  view  somewhat  different :  the 
spiritual  court  punishing  all  sinful  enormities  for  the  sake  of  reforming  the 
private  sinner,  j^ro  salute  animae ;  while  the  temporal  courts  resent  the  pub- 
lic affront  to  religion  and  morality  on  which  all  government  must  depend 
for  support,  and  correct  more  for  the  sake  of  example  than  private  amend- 
ment (14). 

(e)  Stat.  13  Car.  11.  st.  2,  c.  1. 

(/}  Stat.  25  Car.  11.  c.  2  explained  by  9  Geo.  II.  c.  96. 

m- ' 

(11)  By  the  5  Geo.  I.  c.  6,  ^  3.  the  election  act,  Tarioas  descriptions  of  persons,  whose 
into  a  corporate  office  shall  not  be  void  on  ao-  offices  are  not  considered  civil  or  military,  are 
count  of  the  person  elected  having  omitted  to  required  to  take  the  oaths  wit|iin  six  months 
receive  the  sacrament  within  a  year  before  the  after  their  respective  appointments,  though 
election,  unless  he  shall  be  removed  within  they  are  not  required  to  take  the  sacrament, 
six  months  after  his  election,  or  unless  a  pro-  Amongst  these  are  all  ecclesiastical  persons 
secution  be  commenced  within  that  time,  and  promoted  to  benefices,  members  of  colleges, 
be  carried  on  without  delay  ;  and  during  that  who  have  attained  the  age  of  18  years,  teach- 
time  the  office  is  not  void,  but  only  voidable;  ers  of  scholars  or  pupils,  dissenting  ministers, 
and  the  person  elected,  until  a  removal  or  pro-  high  constables,  and  practisers  of  the  law.  1 
secution  within  the  time  limited,  is  entitled  to  Oeo.  I.  st.  2.  c.  13.  2  Geo.  II.  c.  31.  9  Geo. 
all  the  incidental  rights  of  his  office  in  as  full  II.  c.  26. 

an  extent  as  if  he  had  actually  received  the  (13)  But  before  the  end  of  every  session  of 

sacrament  within  a  year  previous  to  his  elec-  parliament,  an  act  is  passed  to  indemnify  all 

tion.    2  Burr.  1016.  persons  who  have  not  complied  with  the  re- 

(12)  The  25  Car.  11.  c.  2.  the  original  test  quisitton  of  the  corporation  and  test  acts,  pro- 
act,  required  that  both  the  sacrament  and  the  vided  they  qualify  themselves  within  a  time 
oaths  should  be  taken  within  three  months;  specified  in  the  act;  and  provided  also,  that 
and  by  subsequent  statutes,  the  time  for  taking  iudgment  in  any  action  or  prosecution  has  not 
the  oaths  has  been  enlarged  to  six  months ;  been  obtained  against  them  for  their  former 
but  the  time  for  taking  the  sacrament  remains  omission. 

unaltered,  which  must  still  be  taken  within  (14)  In  New- York  cursing  and  swearing 
three  months  after  admission  into  the  office,  are  punished  by  fine.  (1  R.  S.  673,  ^  61.)  So 
And  by  seveml  statutes  subsequent  to  the  test    also  is  the  disturbance  of  any  religious  meet> 
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The  fourth  Bpecies  of  offences  therefore,  more  immediately  against  God 
and  religion,  is  that  of  blasphemy  against  the  Almighty,  hy  denying  his 
being  or  providence ;  or  by  contumeUous  reproaches  of  our  Saviour  Christ 
(15).  Whither  also  may  be  referred  all  profane  scoffiing  at  the  holy  scrip- 
ture, or  exposing  it  to  contempt  and  ridicule.  These  are  offences  punish- 
able at  common  law  by  fine  and  imprisonment,  or  other  infamous  corporal 
punishment  (g) :  for  Christianity  is  part  of  the  laws  of  England  {h), 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the 
[  *60  ]  offence  of  profane  and  common  swearing  and  ^cursing-  By  the 
last  statute  against  which,  19  Geo.  II.  c.  21.  which  repeals  all 
former  ones,  every  labourer,  sailor,  or  soldier  profanely  cursing  or  swearing 
shall  forfeit  Is. ;  every  other  person  under  the  degree  of  a  gentleman  2^. ; 
and  every  gentleman  or  person  of  superior  rank  5s,  to  the  poor  of  the  pa- 
rish ;  and,  on  the  second  conviction,  double ;  and,  for  every  subsequent  of- 
fence, treble  the  sum  first  forfeited ;  with  all  charges  of  conviction :  and  in 
default  of  payment  shall  be  sent  to  the  house  of  correction  for  ten  days. 
Any  justice  of  the  peace  may  convict  upon  his  own  hearing,  or  the  testi- 
mony of  one  witness ;  and  any  constable  or  peace  officer,  upon  his  own 
hearing,  may  secure  any  offender  and  carry  him  before  a  justice,  and  there 
convict  him  (16).  If  the  justice  omits  his  duty,  he  forfeits  5/.  and  the  con- 
stable 40^.  And  th^act  is  to  be  read  jn  all  parish  churches  and  public  cha- 
pels, the  Sunday  after  every  quarter-day,  on  pain  of  51.  to  be  levied  by  war- 
rant from  any  justice  ( 1 7).  Besides  this  punishment  for  taking  God's  name 
in  vain  in  common  discourse,  it  is  enacted  by  statute  3  Jac.  I.  c.  21.  that  if 
in  any  stage-play,  interlude,  or  shew,  the  name  of  the  holy  Trinity  or  any  of 
the  persons  therein,  be  jestingly  or  profanely  used^the  offender  shall  forfeit 
10/.  one  moiety  to  the  king,  and  the  other  to  the  informer. 

VI.  A  sixth  species  of  offence  against  God  and  religion,  of  which  our 
ancient  books  are  full,  is  a  crime  of  which  one  knows  not  well  what  ac- 
count to  give.  I  mean  the  offence  of  witchcraft^  conjuration^  inchantmetU^  or 
sorcery.     To  deny  the  possibility,  nay,  actual  existence  of  witchcraft  and 

ig)  1  Hawk.  p.  C.  7.  (A)  1  Ventr.  S93.    S  Stnoge,  834. 

ing.    (Id..  674,  f  64.)     The  seiring  of  anv  and  a  fanatic,  is  a  libel  at  common  law.    1  B. 

legal  process  on  Sunday  is  also  prohibited,  &  C.  26.    The  general  law  as  to  this  odfence, 

as  also  the  engaging  in  hunting,  gaming,  &c.  as    collected  from  2  Stra.   834.    Fitzg.  64. 

or  traTslUng,  except  incases  of  charity  or  ne>  Barn.  R.  162.  is,  that  it  is  illegal  to  write 

cessity,  or  goin^  to  church  within  20  miles,  or  against  Christianity  in  general,  that  it  is  also 

carrying  the  mail,  or  going  for  medical  aid,  or  illegal  to  write  against  any  one  of  its  eviden- 

▼isuin|  the  sick,  or  goin^  express  by  order  of  ces  or  doctrines,  so  as  to  manifest  a  malicious 

a  public  officer,  or  removing  a  family  or  fumi«  design  to  undermine  it  altogether ;  but  that  it 

ture,  when  auch  remoTal  commenced  on  an-  is  not  illegal  to  write,  with  decency,  on  con> 

other  day.    So  also  all  seirile  work,  except  troTerted  points,  whereby  it  is  possible  soma 

works  of  charity  or  necessity,  is  forbidden  on  articles  otbelief  may  be  affected, 

that  day,  except  to  those  who  keep  Saturday  (16)  The  conviction  must  be  within  eight 

as  holy.    The  punishment  is  only  by  fine,  days  after  the  offence,  ^  12.    Each  oath  or 

(Id.  675,  S  69,  &c.)  curse  being  a  distinct  complete  offence,  there 

In  the  U.  S.  there  is  no  established  church  :  can  be  no  question,  I  conceive,  but  a  person 

it  has  been  considered,  however,  that  we  re-  may  incur  any  number  of  penaltiea  in  one 

ceived  the  christian  religion  as  part  of  the  day,  though  Dr.  Bum  doubts   whether  any 

eomnaon  law,  and  that  to  blaspheme  its  author  number  of  oaths  or  curses  in  one  day  amounts 

is  a  libel.    See  Debates  in  Convention,  New-  to  more  than  one  offence.    3  Bum.  S25.    Per- 

York,  p.  374,  &c.    8  Johns.  R.  291.  sons  belonging  to  his  majesty's  navy,  if  guilty 

(15)  It  is  not  lawful  even  to  publish  a  cor-  of  profane  cursing  and  swearing,  are  liable  to 

rect  account  of  the  proceedings  in  a  court  of  suffer  such  punishment  as  a  court-martial  shall 

justice,  if  it  contain  matter  of  a  scandalous,  think  proper  to  inflict    22  Geo.  II.  c.  33. 

blasphemous,  or  indecent  nature,  3  B.  &  A.  (17)  By  the  4  Geo.  IT.  c  31.  this  Utter  pio> 

167 ;  and  a  publication  stating  our  Saviour  to  vision  is  repealed 
be  an  impostor,  and  a  morderar  in  principle, 
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sorcery,  is  at  once  flady  to  contradict  the  revealed  word  of  God,  in  va- 
rious passages  both  of  Uie  Old  and  New  Testament :  and  the  thing  itself 
is  a  truth  to  which  every  nation  in  the  world  hath  in  its  turn  bbme  testimo- 
ny, either  by  examples  seemingly  well  attested,  or  by  prohibitory  laws ; 
which  at  least  suppose  the  possibility  of  commerce  with  evil  spirits.  The 
civil  law  punishes  with  death  not  only  the  sorcerers  themselves,  but  slso 
those  who  consult  them  (t),  imitating  in  the  former  the  express  law  of 
God  (A),  "  thou  shalt  not  suffer  a  witch  to  live."  And  our  own 
laws,  both  before  and  since  the  conquest,  have  been  ^equally  [*  61  ] 
penal ;  ranking  this  crime  in  the  same  class  with  heresy,  and  con- 
denming  both  to  the  flames  {I),  The  president  Montesquieu  (m)  ranks 
them  also  both  together,  but  with  a  very  different  view :  la3dng  it  down  as 
an  important  maxim,  that  we  ought  to  be  very  circumspect  in  the  prose- 
cution of  magic  and  heresy ;  because  the  most  unexceptionable  conduct, 
the  purest  morals,  and  the  constant  practice  of  every  duty  in  life,  are  not  a 
sufficient  security  against  the  suspicion  of  crimes  like  these.  And  indeed 
the  ridiculous  stories  that  are  generally  told,  and  the  many  impostures  and 
delusions  that  have  been  discovered  in  all  ages,  are  enough  to  demolish  aU 
faith  in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not  also  ex« 
tremely  strong.  Wherefore  it  seems  to  be  the  mjBfSt  eligible  way  to  con- 
clude,«with  an  ingenious  writer  of  our  own  (n),  that  in  general  there  has 
been  such  a  thing  as  witchcraft ;  though  one  cannot  give  credit  to  any 
particular  modem  instance  of  it. 

Our  forefathers  were  stronger  believers,  when  they  enacted  by  statute 
33  Hen.  YIII.  c.  8.  all  witchcraft  and  sorcery  to  be  fek>ny  without  benefit 
of  clergy ;  and  again  by  statute  1  Jac.  I.  c.  12.  that  all  persons  inr 
voking  any  evil  spirit,  or  consulting,  covenanting  with,  entertaining  em- 
ploying, feeding,  or  rewarding  any  evil  spirit ;  or  taking  up  dead  bodies  from 
their  graves  to  be  used  in  any  witchcraft,  sorcery,  charm,  or  inchantment ; 
or  killing  or  otherwise  hurting  any  ^rsoa  by  such  infernal  arts,  should  be 
guilty  of  felony  without  benefit  of  clergy,  and  suffer  death.  And,  if  any 
person  should  attempt  by  sorcery  to  discover  hidden  treasure,  or  to  restore 
stolen  goods,  or  to  provoke  unlawful  love,  or  to.  hurt  any  man  or  beast^ 
though  the  same  were  not  effected,  he  or  she  should  suffer  imprisonment 
and  pillory  for  the  first  offence,  and  death  for  the  second  These  acts  con- 
tinued in  force  till  lately,  to  the  terror  of  all  ancient  females  in  the  king- 
dom :  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice  of 
their  neighbours,  and  their  own  illusions ;  not  a  few  having,  by  some 
means  or  other^  confessed  the  fact  at  the  gallows.  But  all  executions  for. 
this  dubious  crime  are  now  at  an  end ;  our  legislature  having  at 
length  followed  the  wise  example  of  •Louis  XI V.  in  France,  who  [  ^62  ]; 
thought  proper  by  an  edict  to  restrain  the  tribunals  of  justice  from 
receiving  informations  of  witchcraft  (o).  And  accordingly  it  is  with  us  en-^ 
acted  by  statute  9  Geo.  11.  c.  5.  that  no  prosecution  shall  for  the  future  be 
carried  on  against  any  persons  for  conjuration,  witchcraft,  sorcery,  or  in-- 
chantment.  But  the  misdemeanor  of  persons  pretending  to  use  witch- 
craft, tell  fortunes,  or  discover  stolen  goods  by  skill  in  the  occult  sciences,  is 


(i)  Cod.  L  0,  c.  18. 

U)  Ezod.  zxU.  18. 

(/)a       t .  44. 

(m)  Sp.  L.  b.  IS,  c.  5. 

(»)  Mr.  Addison,  Spact  No.  117. 

Vol.  IL 


(o)  Voltaire  Steel.  Lovit  XIV.  ch.  90.  Mod.  Un. 
Hist.  XXV.  215.  Yet  Vonghlans  (d*  droit  erimima, 
S53.  459.)  still  reckons  up  sorcery  uid  witchcraft 
among  the  crimes  punishable  in  Franca. 
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•till  deseiredly  punished  with  a  yearns  imprisonment,  and  standing  fenr 
times  in  the  piUoiy  (18). 

VII.  A  seventh  species  of  offenders  in  this  class  are  all  religious  tmpos^ 
tors :  sucl>  as  falsely  pretend  an  extraordinary  commission  from  heaven ; 
or  terrify'  and  abuse  the  people  with  false  denunciations  of  judgments. 
These,  as  tending  to  subvert  all  religion,  by  bringing  it  into  ridicule  and 
contempt,  are  punishable  by  the  temporal  comrts  with  fine,  imprisonment, 
and  infamous  corporal  punishment  (/>). 

VIII.  Simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiasti- 
cal benefice  for  gift  or  reward,  is  also  to  be  considered  as  an  offence  against 
religion ;  as  well  by  reason  of  the  sacredness  of  the  charge  which  is  thus 
profanely  bought  and  sold,  as  because  it  is  always  attended  with  perjury 
in  the  person  presented  (q)  (19).  The  statute  31  Eliz.  c.  6.  (wbich,  so  far 
as  it  relates  to  the  forfeiture  of  the  right  of  presentation,  was  considered  in 
a  former  book)  (r)  enacts,  that  if  any  patron,  for  money  or  any  other  cor- 
rupt consideration  or  promise,  directly  or  indirectly  given,  shall  present,  ad- 
mit, institute,  induct,  install,  or  collate  any  person  to  an  ecclesiastical  bene- 
fice or  dignity,  both  the  giver  and  taker  shall  forfeit  two  years*  value  of 
the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the  other  to  any  one  who 
will  sue  for  the  same.  If  persons  also  corruptly  resign  or  exchange  their 
benefices,  both  the  giver  and  taker  shall  in  like  manner  forfeit  double  the 

value  of  the  money  or  other  corrupt  consideration  (20).  And  per- 
[  *63  ]  sons  who  shall  ^corruptly  ordain  or  licence  any  minister,  or  pro- 
cure him  to  be  ordained  or  licensed  (which  is  the  true  idea  of 
simony),  shall  incur  a  like  forfeiture  of  forty  pounds  ;  and  the  minister 
himself  of  ten  pounds,  besides  an  incapacity  to  hold  any  ecclesiastical  pre- 
ferment for  seven  years  afterwards.  Corrupt  elections  and  resignations  in 
colleges,  hospitals,  and  other  eleemosynary  corporations,  are  also  punished 
by  the  same  statute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  ofiice,  and  a  devolution  of  the  right  of  election  for  that  turn  to  the 
crown  (21). 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called 
sahbath-breaking,  is  a  ninth  offence  against  God  and  religion,  punished  by 

ip)  I  Hawk.  P.  C.  7  (r)  Seo  book  H.  p.  279. 

{q)  3  Inst.  156. 

(J 8)  By  the  vamnt  act,  5  Geo.  \Y.  c.  8.  s.  tion  in  bar ;  and  lord  Rfanafield  and  the  court, 

4,  persons  pretending  or  professing  to  tell  for-  though  they  declared  that  it  was  an  unconsci- 

tunes,  or  using  any  subtle  craft,  means,  or  de-  entious   defence,  yet  as  the  resignation  had 

vice,  by  palmistry,  or  otherwise,  to  deceive  and  been  made  for  money,  determined  t(i.-tt  it  waa 

impose  on  any  of  his  inajostv*s  subjects,  are  corrupt  and  simoniacal,  and  in  consequence 

rogues  and  vagabonds.     See  (urther,  as  to  this  that  tne  bond  was  void.    Young  v.  Jones,  £. 

and  the  vagrant  act,  post,  169.  T.  1782.     See  further,  as  to  simony,  ante,  2 

(19)  But  according  to  2  Bla.    Rep.  1052.  book  278.  notes  12  to  17. 

1  Ld.  Raym.  449.  Moore  Rep.  564.  simony  is        (21)  By  stat.  9  Geo.  IV.  c.  94,  bonds  of  re- 

not  an  offence  criminally  punishable  at  com-  signation  of  any  benefice  in  favour  of  a  son, 

mon  law.  grandson,  brother,  uncle,  nephew,  or  grandne- 

(20)  Any  resignation  or  exchange  for  mo-  phew,  upon  notice  or  request,  arc  rendered  va- 
ney  is  corrupt,  however  apparently  fair  the  lid,  notwithstanding  the  31  Eliz.  c.  6;  but  the 
transaction  :  as  where  a  father,  wishing  that  new  Act  is  not  to  extend  to  any  engage- 
hta  son  in  orders  should  be  employed  in  the  ments,  unless  the  deed  be  deposited,  within 
duties  of  his  profession,  agreed  to  secure,  by  two  months,  with  the  registrar  of  the  diocese, 
a  bond,  the  payment  of  an  annuity  exactly  or  peculiar  jurisdiction,  wherein  the  benefice 
equal  to  the  annual  produce  of  a  benefice,  in  is  situated.  The  passing  of  this  Act,  it  is  he- 
consideration  of  the  incuml)ent*s  resigning  in  lieved,  arose  out  of  the  fluctuating  and  con- 
favour  of  his  son.  The  annuity  being  after-  tradictory  decisions  of  our  courts  upon  the 
wards  in  anear,  the  l>ond  was  put  in  suit,  and  lubject. 

the  defendant  pleaded  the  simoniacal  resigns- 
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the  iDunicipal  law  of  England.  For,  besides  the  notorious  indecency  and 
scandal  oi  permitting  any  secnlar  business  to  be  publicly  transacted  on 
that  day,  in  a  country  professing  Christianity,  and  the  corruption  of  morals 
which  usually  follows  its  profanation,  the  keeping  one  day  in  the  seven 
holy,  as  a  time  of  relaxation  and  refreshment  as  well  as  for  public  worship, 
is  of  admirable  service  to  a  state,  considered  merely  as  a  civil  institution. 
It  humanizes  by  the  help  of  conversation  and  society  the  manners  of  the 
lower  classes  ;  which  would  otherwise  degenerate  into  a  sordid  ferocity 
and  savage  selfishness  of  spirit :  it  enables  the  industrious  workman  to  pur- 
sue his  occupation  in  the  ensuing  week  with  health  and  cheerfulness :  it 
imprints  on  the  minds  of  the  people  that  sense  of  their  duty  to  God,  so 
necessary  to  make  them  good  citizens ;  but  which  yet  would  be  worn  out 
and  defaced  by  an  unremitted  continuance  of  labour,  without  any  stated 
times  of  recalling  them  to  the  worship  of  their  Maker.  And  therefore  the 
laws  of  king  AUielstan  {s)  forbad  all  merchandizing  on  the  Lord's  day, 
under  veiy  severe  penalties.  And  by  the  statute  27  Hen.  VI.  c.  5.  no  fair 
or  market  shaU  be  held  on  the  principal  festivals,  Good  Friday,  or  any 
Sunday  (except  the  four  Sundays  in  harvest),  on  pain  of  forfeiting  the 
goods  exposed  to  sale.  And  since,  by  the  statute  1  Car.  I.  c.l.  no  person 
shall  assemble  out  of  their  own  parishes,  for  any  sport  whatsoever 
upon  this  day  ;  nor,  in  their  parishes,  shall  use  any  byll  or  *bear-  [  *64  ] 
baiting,  interludes,  plays,  or  other  unlawful  exercises,  or  pastimes ; 
on  pain  that  every  offender  shall  pay  3^ .  4d.  to  the  poor.  This  statute  does 
not  prohibit,  but  rather  impliedly  allows,  any  innocent  recreation  or  amuse- 
ment, within  their  respective  parishes,  even  on  the  Lord's  day,  after  divine 
service  is  over.  But  by  statute  29  Car.  II.  c.  7.  no  person  is  allowed  to 
toork  on  the  Lord's  day,  or  use  any  boat  or  barge,  or  expose  any  goods  to 
sale ;  except  meat  in  public  houses,  milk  at  certain  hours,  and  works  of 
necessity  or  charity,  on  forfeiture  of  5s.  Nor  shall  any  drover,  carrier,  or 
the  like,  travel  upon  that  day,  under  pain  of  twenty  shillings  (22). 

X.  Drunkenness  is  also  punished  by  statute  4  Jac.  I.  c.  5.  with  the 
forfeiture  of  5^. ;  or  the  sitting  six  hours  in  the  stocks :  by  which  time  the 
statute  presumes  the  offender  will  have  regained  his  senses,  and  not  be  li- 
able to  do  mischief  to  his  neighbours.     And  there  are  many  wholesome 

(«)  c.  94. 

(22)  It  has  been  recently  held,  that  the  dri-  Thames,  are  repealed  by  the  7  and  8  Geo.  IV. 
rer  of  a  stage-van  to  and  from  London  to  c.  75,  which  permits  a  limited  namber  of  wa- 
Yitrk  is  a  common  carrier  within  the  meaning  termen,  under  cerUin  regulations,  to  ply  u^n 
of  3  Car.  I.  c.  1,  and  subject  to  the  penalties  the  Thames,  within  certain  specified  limits, 
thereof  for  travelling  on  Sunday.  Rex  r.  Mid-  on  Sundays.  By  29  Car.  II.  o.  7.  no  arrest  can 
dkfon,  4  D.  and  R.  824.  Where  a  parol  con-  be  made,  nor  process  served,  on  a  Sunday,  ex- 
tract was  entered  into  for  the  purchase  of  a  eept  for  treason,  felonv,  or  breach  of  the  peace, 
horse  above  the  value  of  lOt,  on  a  Sunday,  Ante  book  iii.  290.  Neither  is  the  hundred  an- 
with  a  warranty  of  soundness,  and  the  horse  swerable  to  the  party  robbed^  for  a  robberv  corn- 
was  not  delivered  and  paid  for  until  the  follow-  mirted  on  a  Sunday.  But  where  a  plaintifT 
ing  Tuesday,  held,  first,  that  the  contract  was  was  robbed  in  going  to  his  parish  church,  in 
not  complete  until  the  latter  day  ;  and  second,  his  coach,  on  a  Sunday,  he  recovered  against 
that  supposing  it  to  be  void  within  the  29  Car.  the  hundred,  under  the  statute  of  Winton,  13 
II.  c.  7,  6  2,  still  it  was  not  an  available  objec-  Ed.  I.  st.  2.  the  court  observing,  that  the  hIji- 
tion-on  tne  part  of  the  vendor  in  an  action  for  tute  of  Charlee  must  be  construed  to  extend 
a  breach  of  the  warranty,  the  vendee  being  only  to  cases  of  traveilmgt  and  that  it  might 
ignorant  of  the  fact,  that  the  former  was  exer-  have  been  otherwise  if  the  plaintiff  had  been 
eising  his  ordinary  calling  on  the  Sunday,  making  visits,  or  the  like.  Teehmaker  v.  the 
Bloxsome  v.  WUliame,  5  D.  &  R.  62.  3  B.  and  Hundred  of  EdmonUnit  M.  7  Geo.  I.  See  i 
C.  232.  Stra.  406.     Cum.  345.     Killing  game  on  a 

The  1 1  and  12  W.  c.  21 ,  and  all  other  Acts  for  Sunday  is  prohibited,  under  heavy  penalties, 

the  regulation  of  watermen  plying  upon  the  river  by  13  Geo.  III.  c.  80. 
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Statutes,  by  way  of  prevention,  chiefly  passed  in  the  same  reign  of  king 
James  I.  which  regulate  the  licensing  of  alehouses,  and  punish  persons 
found  tippling  therein ;  or  the  master  of  such  houses  permitting  them  (23). 
XI.  The  last  offence  which  I  shall  mention,  more  immediately  against 
religion  and  morality,  and  cognizable  by  ^e  temporal  courts,  is  that  of 
open  and  notorious  lewdness ;  either  by  frequenting  houses  of  ill-fame, 
which  is  an  indictable  offence  (t)  (24) ;  or  by  some  grossly  scandalous  and 
public  indecency  for  which  the  punishment  is  by  fine  and  imprison- 
ment {u)  (25).  In  the  year  1650,  when  the  ruling  power  found  it  for  their 
interest  to  put  on  the  semblance  of  a  very  eztraoidinary  strictness  and  pa- 
rity of  morals,  not  only  incest  and  wilful  adultery  were  made  capital 
crimes ;  but  also  the  repeated  act  of  keeping  a  brothel,  or  committing  for- 
nication, were  (upon  a  second  conviction)  made  felony  without  benefit  of 
clergy  (to).  But  at  the  restoration,  when  men,  from  an  abhorrence  of  the 
hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme  of  licen- 
[  *65  ]  tiousness,  it  was  not  thought  proper  to  renew  a  law  of  *such  un- 
fashionable rigour.  And  these  offences  have  been  ever  since  left 
to  the  feeble  coercion  of  the  spiritual  court,  according  to  the  rules  of  the 
canon  law ;  a  law  which  has  treated  the  offence  of  incontinence,  nay  even 

(0  Poph.  908.  (w)  Scobell,  131. 

(«)  1  Siderf.  168. 

(23)  Justices  of  the  peace  have  an  absolute  to  insult  a  female,  is  an  offence  for  which  the 
and  uncontrolled  power  and  discretion  in  offender  may  be  treated  as  a  rogue  and  ?aga> 
granting  and  refusing  ale-licences ;  but  if  it  bond ;  and  so  is  the  wilfully  exposing  sn  ob- 
should  appear  from  their  own  declarations,  or  scene  print  or  indecent  exhibition — indeed 
the  circumstances  of  their  conduct,  that  they  this  would  be  an  indictable  offence  at  common 
hare  either  refused  or  granted  a  licence  from  law.  2  Stra.  789.  1  Barn.  Rep.  29.  4  Burr, 
a  partial  or  corrupt  motive,  they  are  punishable  2527.  2574.  And  by  the  same  act  of  5  Geo. 
in  the  court  of  King's  Bench  by  information,  IV.  c.  83.  s.  3.  every  common  prostitute  wan- 
or  they  may  be  prosecuted  by  indictment.  1  dering  in  public,  and  behaving  in  a  riotous 
Burr,  556.    \  T,  R,  692.  and  indecent  manner,  may  be  treated  as  an  idle 

But  the  court  of  King's  Bench  refused  a  and  disorderly  person  within  the  meaning  of 

mandamus  to  justices  to  rehear  an  application  that  act. 

for  an  alehouse  licence,  whtch.they  had  refus-         Puhlicly  aelUng  and  buying  a  wife  is  clearly 

•d,  though  it  was  suggested  that  their  refusal  an  indictable  offence,  3  Burr.  1438 ;  and  many 

had  proceeded  from  a  mistaken  view  of  their  prosecutions  against  husbands  for  selling,  and 

jurisdiciion.  Rex  r.  Farringdon  Without  {Jus-  others  for  buying,  have  recently  been  sustain- 

ficeir),  4  D.  and  R.  735.    So  they  refused  a  ed,  and  imprisonment  for  six  months  inflicted, 
mandamus  to  rehear  a  similar  application,  at        Procuring  or  endeavouring  to  procure  the 

any  other  period  of  the  year  than  within  the  seduction  of  a  girl,  seems  indictable.    3  St. 

first  twenty  days  of  September,  though  the  Tri.  519.    So  is  endeavouring  to  lead  a  girl 

justices  might  have  refused  the  licence  under  into  prostitution.    3   Burr.   1438.    And  see 

a  mistake  of  the  law.    Rex  v.  Surrey  (Justi-  post,  209.  212.  as  to  the  offence  of  seduction, 
eet),  5  D.  and  R.  308.  It  is  an  indictable  offence  to  dig  up  and  car> 

(24)  As  to  the  offence  of  keeping  or  frequent-  ry  away  a  dead  body  out  of  a  church-yard. f  % 
ing  bawdy-houses,  see  posts  167.  A  woman  T.  R.  733.  Leach  C.  L.  4  ed.  497.  S.  C.  2 
cannot  be  indicted  for  being  a  bawd  general-  East  P.  C.  652.  post,  236.  ante,  2  book  429. 
ly ;  for  the  bare  solicitation  of  chastity  is  not  And  the  mere  disposing  of  a  dead  body  for 
indictable.  Hawk.  b.  1.  c.  74.  1  Salk.  382.  gain  and  profit,  is  an  indictable  offence.  Kusy. 
As  to  unnatural  offences,  see  post,  215.  &  R.  C.  C.  366.  note.  1  Dowl.  &  R.  N.  P.  C. 

(25)  Many  offences  of  private  incontinence  13.  And  it  is  a  misdemeanor  to  arrest  a  dead 
fall  properly  and  exclusively  under  the  juris-  body,  and  thereby  prevent  a  burial  in  due 
diction  of  the  ecclesiastical  court,  and  are  ap-  time.  4  East,  465.  The  punishment  for  such 
propriated  to  it.  But  where  the  incontinence  an  offence  is  fine  and  imprisonment.  2  T.  R 
or  lewdness  is  public,  or  accompanied  with  733. 

conspiracy,  it  is  indictable.  All  such  acts  of  indecency  and  immorality 

Expoeing  a party*$ pereon  to  XYie  public  vievrt  are  public  misdemeanors,  and  the  offenders 

is  an  offence  contra  bonos  mores,  and  indict-  may  be  punished  either  by  an  information 

able.    See  1  Sid.  168.    2  Camp.  89.    1  Keb.  granted  by  the  court  of  king's  bench,  or  by  an 

620.    And  by  the  vagrant  act,  5  Geo.  IV.  c.  indictment  preferred  before  a  grand  jury  at 

83.  a.  4.  exposing  a  man's  person  with  intent    the  assises  or  quarter  sessions. 

• 

t  See  accordingly,  2  R.  S.  688. 
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adultery  itself,  with  a  great  degree  of  tenderness  and  lenity ;  owing  per- 
haps to  the  constrained  celibacy  of  its  first  compilers.  The  temporal  courts 
therefore  take  no  cognizance  of  the  crime  of  adultery;  otherwise  than  as  a 
private  injury  (x)  (26). 

But,  before  we  quit  this  subject,  we  must  take  notice  of  the  temporal 
punishment  for  having  bastard  children,  considered  in  a  criminal  light ;  for, 
with  regard  to  the  maintenance  of  such  illegitimate  offspring,  which  is  a 
civil  concern,  ^  have  formerly  spoken  at  large  (y).  By  the  statute  18 
Eliz.  c.  3.  two  justices  may  take  order  for  the  punishment  of  the  mother 
and  reputed  father ;  but  what  that  punishment  shall  be  is  not  therein  as- 
certained ;  though  the  contemporary  exposition  was  that  a  corpor^  pu- 
nishment was  intended  (z).  By  statute  7  Jac.  I.  c.  4.  a  specific  punish- 
ment (vis,  commitment  to  the  house  of  correction)  is  inflicted  on  the  wo- 
man only.  But  in  both  cases,  it  seems  that  the  penalty  can  only  be  in- 
flicted if  the  bastard  becomes  chargeable  to  the  parish  ;  for  otherwise  the 
very  maintenance  of  the  child  is  considered  as  a  degree  of  punishment. 
By  the  last-mentioned  statute  the  justices  may  commit  the  mother  to  the 
house  of  correction,  there  to  be  punished  and  set  on  work  for  one  year ; 
and,  in  case  of  a  second  offence,  till  she  find  sureties  never  to  offend 
again  (27). 


CHAPTER  V. 
OP  OFFENCES  AGAINST  THE  LAW  OF  NATIONS  (1). 

According  to  the  method  marked  out  in  the  preceding  chapter,  we  are 
next  to  consider  the  offences  more  immediately  repugnant  to  that  univer- 
sal law  of  society,  which  regulates  the  mutual  intercourse  between  one 
state  and  another ;  those,  I  mean,  which  are  particularly  animadverted  on, 
as  such,  by  the  English  law  (2). 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason, 
and  established  by  universal  consent  among  the  civilized  inhabitants  of  the 
world  (a)  ;  in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and 
civilities,  and  to  insure  the  observance  of  justice  and  good  faith,  in  that  in- 
tercourse which  must  frequently  occur  between  two  or  more  independant 

(X)  See  BooK  III.  page  130.  (s)  Dalt.  Just.  ch.  II. 

(y)  See  Book  I.  p.  458.  (a)  ly.  1.  9. 

(26)  In  New- York,  incest  is  punished  by  charige  her  from  furl  her  confinement.  B)r  seo- 
imprisonment  for  not  more  than  10  years.  (2  tioni,  justices  are  restrained  from  committing 
R.  S.  688.)  any  woman  till  she  has  been  delirered  one 

(27)  The  7  Jao.  I.  c.  4.  ^  7,  (which  provided  month.  The  child  must  be  chargeable,  or 
certain  punishments,  for  lewd  females  who  likely  to  become  so,  in  order  to  authorize  a 
had  bastards),  is  repealed  by  SO  Geo.  III.  c.  conviction.  2  Nolan.  256.  Third  edition. 
5i,  ^  i,  which  enacts  '*that  in  cases  when  a  (1)  As  to  the  law  of  nations  in  general,  see 
woman  shall  hare  a  bastard  child  which  may  VatteKs  L.  Nat.  1  Chitty*s  Com.  L.  28.  74. 
be  chargeable  to  the  parish,  any  two  justices  2  Chitty*s  Crim.  L.  S2  to  58. 

before  whom  such  woman  shall  be  brought,  (2)  The  matters  contained  in  this  chapter 

may  commit  her,  at  their  discretion,  to  the  are  beyond  the  legislative  power  of  the  save- 

house  of  correction,  in  their  district,  for  a  time  ral  states ;  they  are  regulated  by  the  general 

not  exceeding  twelve  calendar  monUis,  nor  law  of  nations,  or  by  Congreas,  or  by  treaties, 

less  than  six.  weeks.    By  section  3,  upon  the  These  offences  are  ponishablo  in  the  U.  S. 

woman's  good  behaviour  durine  her  confine-  courts, 
ment,  any  two  justices  may  release  and  dis- 
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states,  and  the  individuals  belonging  to  each  (b).  This  general  law  is 
founded  upon  this  principle,  that  different  nations  ought  in  time  of  peace 
to  do  one  another  dl  the  good  they  can ;  and  in  time  of  war  as  little  harm 
as  possible,  without  prejudice  to  their  own  real  interests  (e).  And,  as  none 
of  these  states  will  allow  a  superiority  in  the  other,  therefore  neither  can 

dictate  or  prescribe  the  rules  of  this  law  to  the  rest ;  but  such 
[  *67  ]    rules  must  necessarily  result  from  those  ^principles  of  natural 

justice,  in  which  all  the  learned  of  every  nation  agree  ;  or  they 
depend  upon  mutual  compacts  or  treaties  between  the  respective  commu- 
nities ;  in  the  construction  of  which  there  is  also  no  judge  to  resort  to,  but 
the  law  of  nature  and  reason,  being  the  only  one  in  which  all  the  contract- 
ing parties  are  equally  conversant,  and  to  which  they  are  equally  subject. 
In  arbitrary  states  Uiis  law,  wherever  it  contradicts,  oris  not  provided  for 
by  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power :  but 
since  in  England  no  royal  power  can  introduce  a  new  law,  or  suspend  the 
execution  of  the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here  adopted  in  its 
•full  extent  by  the  common  law,  and  is  held  to  be  a  part  of  the  law  of  the 
land.  And  those  acts  of  parliament  which  have  from  time  to  time  been 
made  to  enforce  this  universal  law,  or  to  facilitate  the  execution  of  its  de- 
cisions, are  not  to  be  considered  as  introductive  of  any  new  rule,  but  mere- 
ly as  declaratory  of  the  old  fundamental  constitutions  of  the  kingdom  : 
without  which  it  must  cease  to  be  a  part  of  the  civilized  world.  Thus  in 
mercantile  questions,  such  as  bills  of  exchange  and  the  like :  in  all  marine 
causes,  relating  to  freight,  average,  demurrage,  insurances,  bottomry,  and 
others  of  a  similar  nature ;  the  law-merchant  {d),  which  is  a  branch  of  the 
law  of  nations,  is  regularly  and  constantly  adhered  to.  So  too  in  all  dis- 
putes relating  to  prizes,  to  shipwrecks,  to  hostages,  and  ransom  bills,  there 
is  no  other  ride  of  decision  but  this  great  universal  law,  collected  from  his- 
tory and  usage,  and  such  writers  of  all  nations  and  languages  as  are  ge- 
nerally approved  and  allowed  of  (3). 

But,  though  in  civil  transactions  and  questions  of  property  between  the 
subject^  of  different  states,  the  law  of  nations  has  much  scope  and  extent, 

as  adopted  by  the  law  of  England ;  yet  the  present  branch  of  our 
[  *68  ]  inquiries  will  fall  *within  a  narrow  compass,  as  offences  against 

the  law  of  nations  can  rarely  be  the  object  of  the  criminal  law  of 
any  particular  state.  For  offences  against  this  law  are  principally  in- 
cident to  whole  states  or  nations ;  in  which  case  recourse  can  only  be  had 
to  war ;  which  is  an  appeal  to  the  God  of  hosts,  to  punish  such  infrac- 
tions of  public  faith,  as  are  committed  by  one  independent  people  against 
another  :  neither  state  having  any  superior  jurisdiction  to  resort  to  upon 
earth  for  justice.  But  where  the  individuals  of  any  state  voilate  this 
general  law,  it  is  then  the  interest  as  well  as  duty  of  the  goverment,  un- 
der which  they  live,  to  animadvert  upon  them  with  a  becoming  severity, 
that  the  peace  of  the  world  may  be  maintained.     For  in  vain  would  na- 

(h)  See  Book  I.  p.  4S.  (d)  See  Book  L  page  i73. 

(e)  Sp.  L.  b.  1,  c.  7. 

(3)  Bj  the  33  Geo.  III.  c.  66.  it  w«t  enact-  cence   therein   mentioned,   were  absolutely 

edt  that  it  waa  nnlawful  for  any  of  bia  majea-  Yoid ;  and  that  eTeiy  oerson  who  entered  into 

ty*8  anbjecta  to  ranaom,  or  enter  into  any  con-  aoch  a  contract,  ahould  be  aubject  to  a  penalty 

tract  for  ranaoming,  any  ahip  or  merchandiae  of  5002. 

captured  bj  an  enemy :  and  that  all  contracts       In  the  U.  S.  the  common  law  remains  nnal- 

and  securities  for  that  purpose,  without  the  li-  tared. 
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tions  in  their  collective  capacity  observe  these  universal  rules,  if  private 
subjects  were  at  liberty  to  break  them  at  their  own  discretion,  and  involve 
the  two  states  in  a  war.  It  is  therefore  incumbent  upon  the  nation  injur- 
ed, first  to  demand  satisfaction  and  justice  to  be  done  on  the  ofiender,  by 
the  state  to  which  he  beloogs  ;  and,  if  that  be  refused  or  neglected,  the 
sovereign  tben  avows  himself  an  accomplice  or  abettor  of  his  subject's 
crime,  and  draws  upon  his  community  the  calamities  of  foreign  war. 

The  principal  offences  against  the  law  of  nations,  animadverted  on  as 
such  by  the  municipal  laws  of  England,  are  of  three  kinds :  I.  Violation 
of  safe-conducts ;  2.  Infringement  of  the  rights  of  embassabors ;  and  3. 
Piracy, 

I.  As  to  the  first,  violation  of  safe-conducts  or  passports,  expressly  grant- 
ed by  the  king  or  his  embassadors  (e)  to  the  subjects  of  a  foreign  power  in 
time  of  mutual  war  (4) ;  or  committing  acts  of  hostilities  against  such  as 
are  in  amity,  league,  or  truce  with  us,  who  are  here  under  a  general  implied 
safe-conduct :  these  are  breaches  of  the  public  faith,  without  the  preserva- 
tion of  which  there  can  be  no  intercourse  or  commerce  between  one  na- 
tion and  another :  and  such  offences  may,  according  to  the  writers  upon 
the  law  of  nations,  be  a  just  ground  of  a  national  war ;  since  it  is 
not  in  the  power  of  *the  foreign  prince  to  cause  justice  to  be  done  [  *69  ] 
to  his  subjects  by  the  very  individual  delinquent,  but  he  must  re- 
quire it  of  the  whole  community.  And  as  during  the  continuance  of  any 
safe-conduct,  either  express  or  implied,  the  foreigner  is  under  the  protection 
of  the  king  and  the  law  :  and,  more  especially,  as  it  is  one  of  the  articles 
of  magna  charta  {f),  that  foreign  merchants  should  be  entitled  to  safe- 
conduct  and  security  throughout  the  kingdom :  there  is  no  question  but 
that  any  violation  of  either  the  person  or  property  of  such  foreigner  may 
be  punished  by  indictment  in  the  name  of  the  king,  whose  honour  is  more 
particularly  engaged  in  supporting  his  own  safe-conduct.  And,  when  this 
malicious  rapacity  was  not  confined  to  private  individuals,  but  broke  out 
into  general  hostilities,  by  the  statute  2  Hen.  V.  st.  1.  c.  6.  breaking  of 
truce  and  safe-conducts,  or  abetting  and  receiving  the  truce-breakers,  was 
(in  affirmance  and  support  of  the  law  of  nations)  declared  to  be  high  trea- 
son against  the  crown  and  dignity  of  the  king ;  and  conservators  of  truco 
and  safe-conducts  were  appointed  in  every  port,  and  empowered  to  hear 
and  determine  such  treasons  (when  committed  at  sea)  according  to  the 
ancient  marine  law  then  practised  in  the  admiral's  court ;  and,  together 
with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine  ac- 
cording to  that  law  the  same  treasons  when  committed  within  the  body  of 
any  county.  Which  statute,  so  far  as  it  made  these  offences  amount  to 
treason,  was  suspended  by  14  Hen.  VI.  c.  8.  and  repealed  by  20  Hen.VI. 
c.  II.  but  revived  by  29  Hen.  VI.  c.  2.  which  gave  the  same  powers  to 
the  lord  chancellor,  associated  with  either  of  the  chief  justices,  as  belong- 
ed to  the  conservators  of  trace  and  their  accessors  ;  and  enacted  that,  not- 
withstanding the  party  be  convicted  of  treason,  the  injured  stranger  should 
have  restitution  out  of  his  effects,  prior  to  any  claim  of  the  crown.  And 
it  is  farther  enacted  by  the  statute  31  Hen.VI.  c.  4.  that  if  any  of  the 
king's  subjects  attempt  or  offend  upon  the  sea,  or  in  any  port  within 
the  king's  obeysance,  against  any  stranger  in  amity,  league,  or  truce,  or 

(«)  Set  Book  I.  pife  260.  (/ )  9  Hen.  III.  e.  30.    See  Book  I.  ptge  359,  ftc. 

(4)  See  1  Story's  laws  U.  S.  89,  ^  27. 
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[  *70  ]   under  safe-conduct ;  and  especially  by  attaching  ^s  person,  or 
spoiling  him  or  robbing  him  of  his  goods  ;  the  lord  chancellor, 
with  any  of  the  justices  of  either  the  king's  bench  or  common  pleas,  may 
cause  full  restitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  acts  of  14  <Sc  20 
Hen.  VI.  and  also  the  reviving  act  of  29  Hen.  VI.  were  only  temporary, 
so  that  it  should  seem  that  after  the  expiration  of  them  all,  the  statute  2 
Hen.  V.  continued  in  full  force  ;  but  yet  it  is  considered  as  extinct  by  the 
statute  14  £dw.  IV.  c.  4.  which  revives  and  confirms  all  statutes  and 
ordinances,  made  before  the  accession  of  the  house  of  York,  against 
breakers  of  amities,  truces,  leagues,  and  safe-conducts,  with  an  express 
exception  to  the  statute  of  2  Hen.  V.  But  (however  that  may  be)  1  ap- 
prehend it  was  finally  repealed  by  the  general  statutes  of  Edw.  VI.  and 
queen  Mary,  for  abolishing  new  created  treasons  ;  though  sir  Matthew 
Hale  seems  to  question  it  as  to  treasons  committed  on  the  sea  {g).  But 
certainly  the  statute  of  31  Hen.  VI.  remains  in  fall  force  to  this  day. 

II.  As  to  the  rights  of  embassadors^  which  are  also  established  by  the 
law  of  nations,  and  are  therefore  matter  of  universal  concern,  they  have 
formerly  been  treated  of  at  large  (A).  It  may  here  be  sufficient  to  re- 
mark, that  the  common  law  of  England  recognizes  them  in  their  full  ex- 
tent, by  immediately  stopping  all  legal  process  sued  out  through  the  igno- 
rance or  rashness  of  individuals,  which  may  intrench  upon  the  immunities 
of  a  foreign  minister  or  any  of  his  train.  And,  the  more  effectually  to 
enforce  the  law  of  nations  in  this  respect,  when  violated  through  wanton- 
ness or  insolence,  it  is  declared  by  the  statute  7  Ann.  c.  12.  that  all  pro- 
cess whereby  the  person  of  any  embassadors  (5),  or  of  his  domestic  or 
domestic  servant,  may  be  arrested,  or  his  goods  distrained  or  seized,  shall 
be  utterly  null  and  void  (6) ;  and  that  all  persons  prosecuting,  soliciting,  or 

executing  such  process,  being  convicted  by  confession  or  the  oath 
[  *71  ]    of  one  witness,  before  the  *lord  chancellor  and  the  chief  justices, 

or  any  two  of  them,  shall  be  deemed  violators  of  the  laws  of  na- 
tions, and  disturbers  of  the  public  repose  ;  and  shall  suffer  such  penalties 
and  corporal  punishment  as  the  said  judges,  or  any  two  of  them,  shall 
think  fit  (t)  (7).  Thus,  in  cases  of  extraordinary  outrage,  for  which  the 
law  hath  provided  no  special  penalty,  the  legislature  hath  intrusted  to  the 
three  principal  judges  of  the  kingdom  an  unlimited  power  of  proportion- 
ing the  punishment  to  the  crime. 

III.  Lastly,  the  crime  of  piracy,  or  robbery  and  depredation  upon  the 
high  seas,  is  an  offence  against  the  universal  law  of  society ;  a  pirate  be- 

(r)  I  Hal.  P.  C.  287.  (t)  See  the  occasion  of  makin;  this  statute, 

(A)  See  Book  1.  page  95S.  Book  I.  page  SS5. 

(6)  "  Or  other  public  minister  of  a  foreign  S.  C.     But  if  the  servant  do  not  reside  in  the 

prince  or  state.**  ambassador's  house,  and  have  goods  in  his  own 

(6)  A  consul  is  not  a  public  minister  with-  house,  more  than  are  necessary  for  his  conjo- 
in the  act.  Ante,  3  book,  289.  The  party,  to  nience  as  such  servant,  they  are  not  wiihin  the 
entitle  him  to  the  protection  of  the  act,  must  protection  of  the  act.  1  B.  &  C.  554.  2  D. 
be  a  servant,  or  employed  in  the  ambassador'a  &  R.  833.  S.  C.  The  servant's  name  must 
house,  3  D.  &  R.  25;  and  a  servant  within  the  be  registered  in  the  secretary  of  stale's  office, 
meaning  of  the  act  must  be  actually  and  bona  and  transmitted  to  the  sheriff's  office,  to  sup- 
fide  such  servant.  Tidd  Prac.  8  ed.  193.  4  port  a  proceeding  against  the  sheriff  for  such 
Burr.  2016,  7.  It  does  not  matter  whether  the  arrest.  1  Wils.  20.  and  sect  5.  of  the  statute, 
servant  is  a  native  of  the  county  where  the  Tidd  Prac.  8  ed.  194.  See  further  on  this 
ambassador  resides,  or  a  foreigner ;  and  real  subject,  ante,  1  book,  257.  n.  (13). 
servants,  though  not  residing  with  the  ambas-  (7)  See  post,  209.  and  see  3  Chitty's  Cr.  I* 
sador,  are  within  the  act  2  Stra.  797.  3  1090  to  1093. 
Wils.  35.    1  B.  dc.  C.  563.    2  D.  &  R  aiO. 
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ing,  according  to  sir  Edward  Coke  (k),  kostis  kumani  generis.  As  there- 
fore he  has  renounced  all  the  benefits  of  society  and  government,  and  Las 
reduced  himself  afresh  to  the  savage  state  of  nature,  by  declaring  war 
against  all  mankind,  all  mankind  must  declare  war  against  him  :  so  that 
every  community  hath  a  right,  by  the  rule  of  self-defence,  to  inflict  that 
punishment  upon  him,  which  every  individual  would  in  a  state  of  nature 
have  been  otherwise  entitled  to  do,  for  any  invasion  of  his  person  or  per- 
sonal property. 

By  the  ancient  common  law,  piracy,  if  committed  by  a  subject,  was 
held  to  be  a  species  of  high  treason,  being  contrary  to  his  natural  alle- 
giance ;  and  by  an  alien  to  be  felony  only  :  but  now,  since  the  statute  of 
treason,  25  £dw.  III.  c.  2.  it  is  held  to  be  only  felony  in  a  subject  (/).  For- 
merly it  was  only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  (m).  Bui  it  being  inconsistent  with  the  liberties 
of  the  nation,  that  any  man's  life  should  be  taken  away,  unless  by  the  judg- 
ment of  his  peers,  or  the  common  law  of  the  land,  the  statute  28  Hen. 
YIII.  c.  15.  established  a  new  jurisdiction  for  this  purpose,  which  proceeds 
according  to  the  course  of  the  common  law,  and  of  which  we  shall  say 
more  hereafter  (8). 

*The  offence  of  piracy,  by  common  law,  consists  in  commit-  [  *72  ] 
ting  those  acts  of  robbery  and  depredation  upon  the  high  seas, 
which,  if  committed  upon  land,  would  have  amounted  to  felony  there  (n). 
But,  by  statute,  some  other  offences  are  made  piracy  also  :  as  by  statute 
11  and  12  W.  III.  c.  7.  if  any  natural  bom  subject  commits  any  act  of  hos- 
tility upon  the  high  seas,  against  others  of  his  majesty's  subjects,  under 
colour  of  a  cotnmission  from  any  foreign  power ;  this,  though  it  would 
only  be  an  act  of  war  in  an  alien,  shall  be  construed  piracy  in  a  subject 
And  farther,  any  commander,  or  other  seafaring  person,  betraying  his  trust, 
and  running  away  with  any  ship,  boat,  ordnance,  ammunition,  or  goods  ; 
or  yielding  them  up  voluntarily  to  a  pirate  ;  or  conspiring  to  do  these  acts  ; 
or  any  person  assaulting  the  commander  of  a  vessel  to  hinder  him  from 
fighting  in  defence  of  his  ship,  or  confining  him,  or  making  or  endeavour- 
ing to  make  a  revolt  on  board  ;  shall,  for  each  of  these  offences,  be  ad- 
judged a  pirate,  felon,  and  robber,  and  shall  suffer  death,  whether  he  be 
principal,  or  merely  accessary  by  setting  forth  such  pirates,  or  abetting 
them  before  the  fact,  or  receiving  or  concealing  them  or  their  goods  after 
it.  And  the  statute  4  Geo.  I.  c.  11.  expressly  excludes  the  principals  from 
the  benefit  of  clergy.  By  the  statute  8  Geo.  I.  c.  24.  the  trading  with 
known  pirates,  or  furnishing  them  with  stores  or  ammunition,  or  fitting 
out  any  vessel  for  that  purpose,  or  in  any  wise  consulting,  combining,  con- 
federating, or  corresponding  with  them  :  or  the  forcibly  boarding  any  mer- 
chant vessel,  though  without  seizing  or  carrying  her  off,  and  destroying  or 
throwing  any  of  the  goods  over-board,  shall  be  deemed  piracy :  and  such 
accessaries  to  piracy  as  are  described  by  the  statute  of  king  William,  are 
declared  to  be  principal  pirates,  jind  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  clergy.  By  the  same  statutes  also 
(to  encourage  the  defence  of  merchant  vessels  against  pirates),  the  com- 
manders or  seamen  wounded,  and  the  widows  of  such  seamen  as  are  slain, 

(k)  3  Inst.  118.  (m)  1  Hawk.  P.  C.  9S. 

(I)  IHi,  (»)  Ibid.  100. 


(8)  Post,  260. 
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[  *73  ]  in  any  piratical  engagement,  shall  be  entitled  to  a  bounty,  to  *be 
divided  among  them,  not  exceeding  one-fiftieth  part  of  the  value 
of  the  cargo  on  board  :  and  such  wounded  seamen  shall  be  entitled  to 
the  pension  of  the  Greenwich  hospital :  which  no  other  seamen  are,  except 
only  such  as  have  served  in  a  ship  of  war.  And  if  the  commander  shall 
behave  cowardly,  by  not  defending  the  ship,  if  she  carries  guns,  or  aims,  or 
shall  dischage  the  mariners  from  fighting,  so  that  the  ship  falls  into  the 
hands  of  pirates,  such  commander  shall  forfeit  all  his  wages,  and  sufier  six 
months'  imprisonment  (9).  Lastly,  by  statute  18  Geo.  II.  c.  30.  any 
natural  born  subject,  or  denizen,  who  in  time  of  war  shall  commit  hostili- 
ties at  sea  against  any  of  his  fellow-subjects,  or  shall  assist  an  enemy  on 
that  element,  is  liable  to  be  tried  and  convicted  as  a  pirate  (10). 

These  are  the  principal  cases,  in  which  the  statute  law  of  £ngland  in- 
terposes to  aid  and  enforce  the  law  of  nations,  as  a  part  of  the  common 
law :  by  inflicting  an  adequate  punishment  upon  oflences  against  that 
universal  law,  committed  by  private  persons.  We  shall  proceed  in  the 
next  chapter  to  consider  oflences,  which  more  immediately  aflfect  the  sove- 
reign executive  power  of  our  own  particular  state,  or  the  king  and  goyem- 
ment ;  which  species  of  crime  branches  itself  into  a  much  larger  extent, 
than  either  of  those  of  which  we  have  already  treated. 


CHAPTER  VI. 

OF  HIGH  TREASON  (1). 

The  third  general  division  of  crimes  consists  of  such  as  more  especially 
afiect  the  supreme  executive  power,  or  the  king  and  his  government ; 
which  amount  either  to  a  total  renunciation  of  that  allegiance,  or  at  the 
least  to  a  criminal  neglect  of  that  duty,  which  isjdue  from  every  subject  to 
his  sovereign.  In  a  former  part  of  these  commentaries  (a)  we  had  occa- 
sion to  mention  the  nature  of  allegiance,  as  the  tie  or  ligamen  which  binds 
every  subject  to  be  true  and  faithful  to  his  sovereign  liege  lord  the  king,  in 
return  for  that  protection  which  is  aflforded  him  ;  and  truth  and  faith  to  bear 
of  life  and  limb,  and  earthly  honour ;  and  not  to  know  or  hear  of  any  ill 

(a)  Book  I.  ch.  10. 

(9)  In  the  conatraction  of  the  common  law,  The  rules  as  to  larceny  will  here  apply.    See 

as  enlarged  by  the  statutes  mentioned  in  the  post,  Chap.  XVII. 

text,  it  appears  that  for  mariners  to  seise  the  (10)  See  2  Haw.  P.  C.  p.  905,  461-5,  480, 
captain,  put  him  on  shore  against  his  will,  snd  ^  1.  See  also  5  O.  IV.  c.  17,  by  which  deal- 
afterwards  employ  the  ship  for  their  use,  is  ing  in  slaves  on  the  high  seas,  &c.  is  made 
piracy.  2  East  P.  C  796.  And  emliezzUng  piracy,  and  punishable  with  death.  See  also 
a  ship's  anchor  and  cable  is  piracy,  thoush  the  5  Geo,  IV.  c.  1 13,  ^  9,  and  Forhea  ▼.  CocAnins, 
master  of  the  vessel  concur  in  it,  and  tnough  3  D.  and  R.  679.  2  B.  and  C.  448,  on  the 
the  object  is  to  defraud  the  underwriters,  not  same  subject. 

the  insurers.    Russ.  &  R.  C.C.  123.    Where  The  9  Geo.  IV,  c.  31,  repeals  so  much  of 

the  master  of  a  vessel  insured  the  ship  and  the  22  and  23  Car.  11.  c.  11,  "as  relates  to  any 

cargo,  landed  the  goods,  and  on  the  destruc-  mariner  laying  violent  hands  on  his  command- 

tion  of  the  former,  protested  both  as  lost,  with  er  as  therein  mentioned.**    See  also  9  Geo. 

intent  to  defraud  the  owners  and  insurers,  this  IV.  c.  84. 

was  holden  to  be  a  mere  breach  of  trust  and  (1)  As  to  this  offence  in  general,  see  1  East 

no  felony,  because  there  was  no  deterrnina-  P.  C.  37.  to  140.    Com.  Dig.  Justices,  K.    2 

tion  of  the  special  authority  wirh  which  the  Chitty's  Cnm.  L.  60  to  67. 
defendant  was  intrusted.    2  East  P.  C.  776. 
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intended  him,  without  defending  him  therefrom.  And  tliis  allegiance,  we 
may  remember,  was  distinguished  into  two  species :  the  one  natural  and 
perpetual,  which  is  inherent  only  in  natives  of  the  king's  dominions ;  the 
other  local  and  temporary,  which  is  incident  to  aliens  also.  Every  offence 
therefore  more  immediately  affecting  the  royal  person,  his  crown,  or  digni- 
ty, is  in  some  degree  a  breach  of  this  duty  of  allegiance  whether  natural 
or  ifMiate,  or  local  and  acquired  by  residence  :  and  these  may  be  distin- 
guished into  four  kinds;  1.  Treason.  2.  Felonies  injurious  to  the  king*s 
prerogative.  3.  Praemunire.  4.  Other  misprisions  and  contempts.  Of 
which  crimes,  the  first  and  principal  is  that  of  treason. 

•Treason,  proditio^  in  its  very  name  (which  is  borrowed  from  the  [  •TS  ] 
French)  imports  a  betraying,  treachery,  or  breach  of  faith.  It 
therefore  happens  only  between  allies,  saith  the  Mirror  (b) :  for  treason  is  in- 
deed a  general  appellation,  made  use  of  by  the  law,  to  denote  not  only  of- 
fences against  the  king  and  government,  but  also  that  accumulation  of 
guilt  which  arises  whenever  a  superior  reposes  a  confidence  in  a  subject 
or  inferior,  between  whom  and  himself  there  subsists  a  natural,  a  civil,  or 
even  a  spiritual  relation :  and  the  inferior  so  abuses  that  confidence,  so  for- 
gets the  obligations  of  duty,  subjection,  and  allegiance  ;  as  to  destroy  the 
life  of  any  such  superior  or  lord  (c).  This  is  looked  upon  as  proceeding 
from  the  same  principle  of  treachery  in  private  life,  as  would  have  urged 
him  who  harbours  it  to  have  conspired  in  public  against  his  liege  lord  and 
sovereign,  and  therefore  for  a  wife  to  kill  her  lord  or  husband,  a  servant  his 
lord  or  master,  and  an  ecclesiastic  his  lord  or  ordinary:  these,  being 
breaches  of  the  lower  allegiance,  of  private  and  domestic  faith,  are  denomi- 
nated petit  treasons  (2).  But  when  disloyalty  so  rears  its  crest,  as  to*  at- 
tack even  majesty  itself,  it  is  called  by  way  of  eminent  distinction  high  trea- 
son, alta  proditio ;  being  equivalent  to  the  crimen  laesae  majestatis  of  the 
Romans,  as  Glanvil  (d)  denominates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime,  which  (considered  as  a  member  of  the 
community)  any  man  can  possibly  commit,  it  ought  therefore  to  be  the 
most  precisely  ascertained.  For  if  the  crime  of  high  treason  be  indeter- 
minate, this  alone  (says  the  president  Montesquieu)  is  sufiicient  to  make 
any  government  degenerate  into  arbitrary  power  (e).  And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude  left  in  the  breast  of  the 
judges  to  determine  what  was  treason,  or  not  so :  whereby  the  creatures  of 
tyrannical  princes  had  opportunity  to  create  abundance  of  constructive 
treasons  ;  that  is,  to  raise,  by  forced  and  arbitrary  constructions, 
offences  into  the  *crime  and  punishment  of  treason  which  never  [  *7G  ] 
were  suspected  to  be  such.  Thus  the  accroaching,  or  attempting 
to  exercise,  royal  power  (a  very  uncertain  charge)  was  in  the  21  Edw.  III. 
held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  assaulted  and 
detained  one  of  the  king's  subjects  till  he  paid  him  90/.  (/) :  a  crime,  it 
must  be  owned,  well  deserving  of  punishment ;  but  which  seems  to  be  of 
a  complexion  very  different  from  that  of  treason.  Killing  the  king's  father, 
or  brother,  or  even  his  messenger,  has  also  fallen  under  the  same  denomi- 
nation [g).     The  latter  of  which  is  almost  as  tyrannical  a  doctrine  as  that 

ib)  c.  1,  4  7.  («)  Sp.  L.  b.  IS,  c.  7. 

(c)  LL.  AtltnH,  c.  4.  wi«lJh«br.  c.  4.    OamH.  c.        (/)  1  HaL  P.  C.  80. 
M.  61.  {g)  Britt.  c.  23.    1  Hawk.  P.  C.  34. 

(rf)  1. 1,  c.  2.  ________ 

(2)  Petit  treason  U  abolished  by  2  R.  S.    oommitted  by  a  stranger.    See  ante,  p.  16. 
657,  and  these   offences   are  the  same  as  if   note  15. 
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of  the  imperial  constitution  of  Arcadius  and  Honorius,  which  determines 
that  any  attempts  or  designs  against  the  ministers  of  the  prince  shall  be 
treason  (h).  But,  however,  to  prevent  the  inconveniences  which  began  to 
arise  in  England  from  this  multitude  of  constructive  treasons,  the  statute 
25  Edw.  111.  c.  2.  was  made  ;  which  defines  what  offences  only  for  the  fu- 
ture should  be  held  to  be  treason :  in  like  manner  as  the  lex  Julia  majestatis 
among  the  Romans  promulged  by  Augustus  Caesar,  comprehended  all  the 
ancient  laws,  that  had  before  been  enacted  to  punish  transgressors  against 
the  state  (t)  (3).  This  statute  must  therefore  be  our  text  and  guide,  in  or- 
der to  examine  into  the  several  species  of  high  treason.  And  we  shall  find 
that  it  comprehends  all  kinds  of  high  treason  under  seven  distinct  branches  (4). 
I .  "  When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the 
king,  of  our  lady  his  queen,  or  of  their  eldest  son  and  heir."  Under  this 
description  it  is  held  that  a  queen  regnant  (such  as  queen  Elizabeth  and 
queen  Anne)  is  within  the  words  of  the  act,  being  invested  with  royal 
power,  and  entitled  to  the  allegiance  of  her  subjects  (j) :  but  the 
[  *77  ]  husband  of  such  a  queen  is  not  comprised  within  these  words,  *and 
therefore  no  treason  can  be  committed  against  him  (A).  The  king 
here  intended  is  the  king  in  possession,  without  any  respect  to  his  title : 
for  it  is  held,  that  a  king  de  facto  and  not  dejure^  or,  in  other  words,  an 
usurper  that  hath  got  possession  of  the  throne,  is  a  king  within  the  mean- 
ing of  tl^e  statute :  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
administration  of  the  government,  and  temporary  protection  of  the  public  : 
^nd  therefore  treasons  committed  against  Henry  VI.  were  punished  under 
Edward  IV.,  though  all  the  line  of  Lancaster  had  been  previously  declared 
usurpers  by  act  of  parliament.  But  the  most  rightful  heir  of  the  crown, 
or  king  dejure  and  not  defacto^  who  h^th  never  had  plenary  possession  of 
the  throne,  as  was  the  case  of  the  house  of  York  during  the  three  reigns 
of  the  line  of  Lancaster,  is  not  a  king  within  this  statute  against  whom 

(A)  Qm  ie  nee*  virortan  ittustrium^  qui  eonsiliis  ti$  r«»,  gladio  feriatwr^  hcmit  ejus  omnibus  ^C9 

ft   eonmtorto  nostra   intersunt^    senatorum   etiam  nostro  adaietis.    {Cod.  9. 3. 5.) 
(nam  et  ipsi  fors  corporis  nostri  sunt)  vel  eujus  Kbet        (t)  Oravin.  Orig.  1,  4  84. 
postremOf  qui  mUitat  nobiscum,  eogitaverit :  (eadem        (j)  1  Hal.  P.  C.  101. 
CMtm  sevtritate  vohaitatetn  scelerist  qua  effeetum,        (A)  3  Inst.  7.    1  Hal.  P.  C.  106. 
punirijura  volusrini)  ipse  quidemt  utpote  majestor 

(3)  The  provisions  of  this  act  are  confirm-  in  eases  of  high  treason, 
ed  by  the  36  Geo.  III.  c.  7.  which  is  made  per>        (4)  Treason  may  be  either  a^inst  the  U.  S. 

petaul  by  the  57  Geo.  III.  c.  6.    This  latter  or  against  the  state:  the  first  is,  levying  war 

statute  renders  the  law  of  high  treason  more  against  the  U.  S.  or  adhering  to  their  enemies, 

clear  and  definite.    It  provides,  that  if  any  one  giving  them  aid  and  comfort.    (Const,  art.  3. 

within  the  realm,  or  without,  shall  compass  or  sect.  3,  ^  1.)    The  last  is,  levying  war  against 

intend  death,  destruction,  or  any  bodily  harm  the  people  of  this  state  within  the  state :  or  a 

tending  thereto,  maiming  or  wounding,  im-  combination  by  force  to  usurp  the  government 

prisonment  or  restraint  of  his  majesty,  or  to  of  the  state,  or  overturn  it,  evidenced  by  a  fbr- 

depose  him  from  the  style,  honour,  or  kingly  cible  att«mpt  made  within  the  state :  or  adher- 

name  of  the  imperial  crown  of  these  realms,  ing  to  the  enemies  of  this  state  and  giving 

or  to  levy  war  against  him  within  this  realm,  them  aid  and  comfort,  when  the  state  is  en- 

in  order  by  force  or  constraint  to  compel  him  gaged  in  war  with  a  foreign  enemy,  in  caset 

to  change  his  measures  or  counsels,  or  in  or-  prescribed  in  the  Constitution  of  the  U.  S. 

der  to  put  any  constraint  upon,  or  intimidate  (2  R.  S.  656.)    An  overt  act  must  be  done  to 

both  or  either  house  of  parliament,  or  to  move  constitute    the  offence,  (2  R.  S.  692.)  and 

or  stir  any  foreicner  with  force  to  invade  this  two   witnesses  must   prove    the  same  orert 

realm,  or  any  of  his  majesty's  dominions;  and  act;  or  one  must  prove  one  overt  act,  and 

such  compassing  or  intentions  shall  express  another  witness    another   overt  act  of  the 

by  publishing  any  printing  or  writing,  or  by  same  treason.    No  evidence  can  be  given  of 

any  other  overt  act,  being  convicted  thereof  an^r  overt  acts  except  such  as  are  laid  crprcts- 

on  the  oaths  of  two  witnesses  upon  trial,  or  ly  in  the  indictment :  and  no  conviction  can 

otherwise,  by  due  course  of  law,  such  person  m  had  unless  one  or  moi«  such  acts  an  to 

■hall  be  adjudged  a  traitor,  and  suffer  death  as  alleged.    (2  R.  S.  735,  %  15, 1&) 
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treasons  may  be  committed  (1),  And  a  very  sensible  writer  on  the  crown- 
law  carries  the  point  of  possession  so  far,  that  he  holds  (m),  that  a  king 
out  of  possession  is  so  far  from  having  any  right  to  our  allegiance,  by  any 
other  title  which  he  may  set  up  against  the  king  in  being,  that  we  are 
bound  by  the  duty  of  our  allegiance  to  resist  him.  A  doctrine  which  he 
grounds  upon  the  statute  11  Hen.  VI.I.  c.  1.  which  is  declaratory  of  the 
common  law,  and  pronounces  all  subjects  excused  from  any  penalty  or 
forfeiture,  which  do  assist  and  obey  a  king  de  facto.  But,  in  truth,  this 
seems  to  be  confounding  all  notions  of  right  and  wrong ;  and  the  conse- 
quence would  be,  that  when  Cromwell  had  murdered  the  elder  Charles, 
and  usurped  the  power  (though  not  the  name)  of  king,  the  people  were 
b6und  in  duty  to  hinder  the  son's  restoration :  and  were  the  king  of  Po- 
land or  Morocco  to  invade  this  kingdom,  and  by  any  means  to  get  pos- 
session of  the  crown  (a  term,  by  the  way,  of  very  loose  and  indistinct 
signification),  the  subject  would  be  bound  by  his  allegiance  to  fight  for  his 
natural  prince  to-day,  and  by  the  same  duty  of  allegiance  to  fight  against 
him  to-morrow.  The  true  distinction  seems  to  be,  that  the  statute 
of  Henry  *the  Seventh  does  by  no  means  command  any  opposition  [  *78  ] 
to  a  king  dejure ;  but  excuses  the  obedience  paid  to  a  king  de  facto. 
When  therefore  an  usurper  is  in  possession,  the  subject  is  excused  and^'u^- 
tified  in  obeying  and  giving  him  assistance  :  otherwise,  under  an  usurpa- 
tion, no  man  could  be  safe :  if  the  lawful  prince  had  a  right  to  hang  him 
for  obedience  to  the  powers  in  being,  as  the  usurper  would  certainly  do  for 
disobedience.  Nay,  farther,  as  the  mass  of  people  are  imperfect  judges  of 
title,  of  which  in  all  cases  possession  is  primA  facie  evidence,  the  law  com- 
pels no  man  to  yield  obedience  to  that  prince,  whose  right  is  by  want  of 
possession  rendered  uncertain  and  disputable,  till  Providence  shall  think  fit 
to  interpose  in  his  favour,  and  decide  the  ambiguous  claim :  and  therefore, 
till  he  is  entitled  to  such  allegiance  by  possession,  no  treason  can  be  com- 
mitted against  him.  Lastly,  a  king  who  has  resigned  his  crown,  such 
resignation  being  admitted  and  ratified  in  parliament,  is  according  to  sir 
Matthew  Hale  no  longer  the  object  of  treason  (n).  And  the  same  reason 
holds,  in  case  a  king  abdicates  the  government ;  or,  by  actions  subversive 
of  the  constitution,  virtually  renounces  the  authority  which  he  claims  by 
that  very  Constitution  :  since,  as  was  formerly  observed  (0),  when  the  fact 
of  abdication  is  once  established,  and  determined  by  the  proper  judges,  the 
consequence  necessarily  follows,  that  the  throne  is  thereby  vacant,  and  he 
is  no  longer  king. 

Let  us  next  see,  what  is  a  compassing  or  imagining  the  death  of  the 
king,  ^c.  These  are  synonymous  terms ;  the  word  compass  signifying 
the  purpose  or  design  of  die  mind  or  will(p),  and  not,  as  in  common  speech, 
the  carrying  such  design  to  effect  (q).  And  therefore  an  accidental  stroke, 
which  may  mortally  wound  the  sovereign,  per  infortunium,  without  any 
traitorous  intent,  is  no  treason  :  as  was  the  case  of  sir  Walter  Tyr- 
rel,  who,  by  the  command  of  king  William  Rufus,  ^shooting  at  a  [  *79  ] 
hart,  the  arrow  glanced  against  a  tree,  and  killed  the  king  on  the 
spot  (r).  But,  as  this  compassing  or  imagining  is  an  act  of  the  mind,  it 
cannot  possibly  fall  under  any  judicial  cognizance,  unless  it  be  demonstrat-  , 

(D  3  Inst.  7.    1  Hal.  P.  C.  104.  the  death  of  any  man,  demonstrated  bv  some  evl- 

(m)  1  Hawk.  P.  C.  30.  dent  fact,  was  equaUy  penal  as  homicide  itself,  (3 

(M)  1  Hal.  P.  C.  104.  Inst.  S.) 

(o)  Book  I.  pa^  912.  (g)  I  Hal.  P.  C.  107. 

(p)  By  the  ancient  law  eomfotnng  or  Intending  (r)  3  Inst.  6. 
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ed  by  some  open,  or  overt  act  (5).  And  yet  the  tyrant  Dionyains  is  re- 
corded {s)  to  have  executed  a  subject,  barely  for  dreaming  that  he  had 
killed  him ;  which  was  hald  of  sufficient  proof,  that  he  had  thought  there- 
of in  his  waking  hours.  But  such  is  not  the  temper  of  the  En^ish  law ; 
and  therefore  in  this,  and  the  three  next  species  of  treason,  it  is  necessary 
that  there  appear  an  open  or  overt  act  of  a  more  full  and  explicit  nature, 
to  convict  the  traitor  upon.  The  statute  expressly  requires,  that  the  ac- 
cused ^'be  thereof  upon  sufficient  proof  attainted  of  some  open  act  by 
men  of  his  own  condition.''  Thus,  to  provide  weapons  or  ammunition  for 
the  purpose  of  killing  the  king,  is  held  to  be  a  palpable  overt  act  of  trea- 
son in  imagining  his  death  {t).  To  conspire  to  imprison  the  king  by  force, 
and  move  towards  it  by  assembling  company,  is  an  overt  act  of  compass- 
ing the  king's  death  (ti) ;  for  all  force,  used  to  the  person  of  the  king,  in 
its  consequence  may  tend  to  his  death,  and  is  a  strong  presumption  of 
something  worse  intended  than  the  present  force,  by  such  as  have  so  far 
thrown  off  their  bounden  duty  to  their  sovereign  ;  it  being  an  old  observa- 
tion, that  there  is  generally  but  a  short  interval  between  the  prisons  and 
the  graves  of  princes.  There  is  no  question  also,  but  that  taking  any 
measures  to  render  such  treasonable  purposes  eflectual,  as  assembling  and 
consulting  on  the  means  to  kill  the  king,  is  a  sufficient  overt  act  of  high 
treason  (to)  (6). 

(«)  Plutarch,  tn  viL  (u)  1  Hal.  P.  C  109. 

«)  3  Inst.  IS.  (w)  1  Hawk.  P.  C.  38.    1  Hal.  P.  C.  110. 


(5)  In  the  case  of  the  regicides,  the  indict-  and  confusion ;  consequently  everj  stroke  le- 
ment  charged,  that  they  did  traitorously  com-  Tetled  at  his  person  is,  in  the  ordinary  course 
pass  and  imagine  the  death  of  the  king.  And  of  things,  Icrelled  at  the  public  tranquillity, 
the  taking  off  his  head  was  laid,  among  others,  The  law,  therefore,  tendereth  the  safety  of  the 
as  an  overt  act  of  compassing.  And  the  per-  king  with  an  anxious  concern ;  and,  if  I  may 
son  who  was  supposed  to  have  given  the  stroke  use  the  expression,  with  a  concern  borderioe 
was  convicted  on  the  same  indictment.  For  upon  jealousy.  Ii  considereth  the  wickeo 
the  compassing  is  considered  as  the  treason,  imaginations  of  the  heart,  in  the  same  degree 
the  overt  acts  as  the  means  made  use  of  to  ef-  of  guilt  as  if  carried  into  actual  execution, 
fectuate  the  intentions  of  the  heart.  And  in  from  the  moment  measures  appear  to  have 
every  indictment  for  this  species  of  treason,  been  taken  to  render  them  effectual.  And, 
and  indeed  for  levying  war,  or  adhering  to  the  therefore,  if  conspirators  meet  and  consult 
king's  enemies,  an  overt  act  must  be  alleged  how  to  kill  the  king,  though  they  do  not  then 
and  proved.  For  the  overt  act  is  the  charge,  fall  upon  any  scheme  for  that  purpose,  this  is 
to  which  the  prisoner  must  apply  his  defence,  an  overt  act  of  compassing  his  death ;  and  so 
But  it  is  not  necessary,  that  ine  whole  of  the  are  all  means  made  use  ot,  be  it  advice,  per- 
evidence  intended  to  be  given  should  be  set  suasion,  or  command,  to  incite  or  encourage 
forth ;  the  common  law  never  required  this  others  to  commit  the  fact,  or  join  in  the  at- 
exactness,  nor  doth  the  statute  ot  king  Wil-  tempt;  and  every  person  who  butassenieth  to 
liam  require  it.  It  is  sufficient,  that  the  charge  any  overtures  for  that  purpose  will  be  involved 
be  reduced  to  a  reasonable  certainty,  so  that  in  the  same  guilt 

the  defendant  may  be  apprized  of  the  nature        The  care  ihe  law  hath  taken  for  the  per- 

of  it,  and  prepared  to  give  an  answer  to  it.  sonal  safety  of  the  king  is  not  confined  to  ac- 

Fost.  194.  tions  or  attempts  of  the  more  flagitious  kind, 

(6)  This  subject  is  so  ably  explained  by  to  assassination  or  poison,  or  other  attempts 
Mr.  Justice  Foster  in  his  first  discourse  on  directly  and  immediately  aiming  at  his  life, 
high  treason,  that  it  may  be  useful  to  annex  It  is  extended  to  every  thing  wilfully  and  de- 
here  two  of  his  sections.  **  In  the  case  of  liberately  done  or  attempted,  whereby  his  life 
the  king  the  statute  of  treasons  hath,  with  ma^  be  endangered.  And,  therefore,  the  en- 
great  propriety,  retained  the  rule  voluntas  pro  tenng  into  measures  for  deposing  or  iropri- 
/aeU>.  The  principle  upon  which  this  is  found-  soning  him,  or  to  get  his  person  into  the  power 
ed  is  too  obvious  to  need  much  enlargement,  of  the  conspirators,  these  offences  are  overt 
The  kin^  is  considered  as  the  head  of  the  acts  of  treason  within  this  branch  of  the  sta- 
body-poliiic,  and  the  members  of  that  body  are  tute.  For  experience  has  shewn  that  between 
considered  as  united  and  kept  together  by  a  the  prisons  and  the  graves  of  princes  the  dis 

Silitical  union  with  him  and  with  each  other,  tance  is  very  small.    Fost.  194." 
is.  life  cannot,  in  the  ordinary   course  of       This  was  the  species  of  treason  with  which 

things,  be  taken  away  by  treasonable  practi-  the  state-prisoners  were  charged,  who  were 

If  without  involving  a  whole  nation  in  blood  tried  in  1794.    And  the  question,  as  stated  by 
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How  far  mere  words^  spoken  by  an  individual,  and  not  relative  to  any 
treasonable  act  or  desi^  then  in  agitation,  shall  amount  to  treason,  has 
been  formerly  matter  of  doubt.  We  have  two  insUtnces  in  the 
reign  of  Edward  the  Fourth,  •of  persons  executed  for  treasonable  [  ^80  ] 
words  :  the  one  a  citizen  of  London,  who  said  he  would  make  his 
son  heir  of  the  crown,  being  the  sign  of  the  house  in  which  he  lived  ;  the 
other  a  gentleman,  whose  favourite  buck  the  king  killed  in  hunting, 
whereupon  he  wished  it,  horns  and  all,  in  the  king's  belly  (7).  These 
were  esteemed  hard  cases  :  and  the  chief  justice  Markham  rather  chose 
to  leare  his  place  than  assent  to  the  latter  judgment  (x).  But  now  it 
seems  clearly  to  be  agreed,  that  by  the  common  law  and  the  statute  of 
£dward  IIL  words  spoken  amount  to  only  a  high  misdemeanor,  and  no 
treason.  For  they  may  be  spoken  in  heat,  without  any  intention,  or  be 
mistaken,  perverted,  or  mis-remembered  by  the  hearers  ;  their  meaning  de- 
pends always  on  their  connexion  with  other  words  and  things  ;  they  may 
signify  differently  even  according  to  the  tone  of  voice  with  which  they 
are  delivered ;  and  sometimes  silence  itself  is  more  expressive  than  any 
discourse.  As  therefore  there  can  be  nothing  more  equivocal  and  ambi- 
guous than  words,  it  would  indeed  be  unreasonable  to  make  them  amount 
to  high  treason.  And  accordingly  in  4  Car.  I.  on  a  reference  to  all  the 
judges,  concerning  some  very  atrocious  words  spoken  by  one  Pyne,  they 
certified  to  the  king,  "  that  though  the  words  were  as  wicked  as  might  be, 
yet  they  were  no  treason  :  for  unless  it  be  by  some  particular  statute,  no 
words  will  be  treason  (y)  (8)>"  If  the  words  be  set  down  in  writing,  in 
argues  more  deliberate  intention  :  and  it  has  been  held  that  ^vriting  is  an 
overt  act  of  treason  ;  for  scrihere  est  agere.  But  even  in  this  case  the  bare 
words  are  not  the  treason,  but  the  deliberate  act  of  writing  them.  And 
such  writing,  though  unpublished,  has  in  some  arbitrary  reigns  convicted 
its  author  of  treason :  particularly  in  the  cases  of  one  Peachum,  ^  clergy- 
man, for  treasonable  passages  in  a  sermon  never  preached  (z)  ;  and  of 
Algernon  Sydney,  for  some  papers  found  in  his  closet ;  which,  had  they 
been  plainly  relative  to  any  preivous  formed  design  of  dethroning  or  mur- 
dering the  king,  might  doubtless  have  been  properly  read  in  evi- 
dence as  overt  •acts  of  that  treason,  which  was  specially  laid  in  [  *81  ] 
the  indictment  (a).  But  being  merely  speculative,  without  any 
intention  (so  far  as  appeared)  of  making  any  public  use  of  them,  the  con- 
victing the  authors  of  treason  upon  such  an  insufficient  foundation  has 
been  universally  disapproved.  Peachum  was  therefore  pardoned:  and 
though  Sydney  indeed  was  executed,  yet  it  was  to  the  general  discontent 
of  the  nation ;  and  his  attainder  was  afterwards  reversed  by  parliament. 
There  was  then  no  manner  of  doubt,  but  that  the  publication  of  such  a 

(»)  1  Hal.  p.  C.  119.  (z)  Ibid. 

(y)  Cro.  Car.  1S5.  (a)  Foster,  108. 


the  court  for  the  jury  to^try,  was,  Whether        (8)  This  subject  is  fully  and  ably  discussed 

their  measures  had  been  entered  into  with  an  by  Mr.  J.  Foster,  who  maintains  that  words 

intent  to  subrcrt  the  monarchy  and  to  depose  alone  cannot  amount  to  an  overt  act  of  trea- 

the  king  7    See  Hardy's  trial.  son ;  but  if  they  are  attended  or  followed  by 

(7)  There  was  even  a  refinement  and  de-  a  consultation,  meeting,  or  any  act,  then  they 

tree  of  subtlety  in  the  cruelty  of  that  case,  will  be  evidence,  or  a  confession,  of  the  in-. 

lor  he  wished  it,  horns  and  all,  in  the  belly  of  tent  of  such  consultation,  meeting,  or  act ; 

him  who  counselled  th^  king  to  kill  it ;  and  and  he  concludes,  that  **  loose  words,  not  rela- 

as  the  king  killed  it  of  his  own  accord,  or  was  tive  to  facts,  are  at  the  worst  no  more  than 

his  own  counsellor,  it  was  held  to  be  a  trea-  bare  indications  of  the  malignity  of  the  heart." 

sonahle  wish  against  the  king  himselfl    1  Hal.  Post  202.  et  seq. 
B.C.  115. 
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treasonable  writing  was  a  sufficient  overt  act  of  treason  at  the  common 
law  (h) ;  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  *'  if  a  man  do  voilate  the  king's 
companion,  or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the 
king's  eldest  son  and  heir."  By  the  king's  companion  is  meant  his  wile  ; 
and  by  voilation  is  understood  carnal  knowledge,  as  well  without  force,  as 
with  it :  and  this  is  high  treason  in  both  parties,  if  both  be  consenting ; 
as  some  of  the  wives  of  Henry  the  Eighth  by  fatal  experience  evinced. 
The  plain  intention  of  this  law  is  to  guard  the  blood  royal  from  any  sus- 
picion of  bastardy,  whereby  the  succession  to  the  crown  might  be  rendered 
dubious :  and  therefore,  when  this  reason  ceases,  the  law  ceases  with  it ; 
for  to  violate  a  queen  or  princess-dowager  is  held  to  be  no  treason  (c)  (9) : 
in  like  manner  as,  by  the  feodal  law,  it  was  a  felony  and  attended  with  a 
forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his 
lord  (d) ;  but  not  so,  if  he  only  vitiated  his  widow  (e). 

3.  The  third  species  of  treason  is,  "  if  a  man  do  levy  war  against  our 
lord  the  king  in  his  realm."     And  this  may  be  done  by  taking  arms,  not 
only  to  dethrone  the  king,  but  under  pretence  to  reform  religion,  or  the 
laws,  or  to  remove  evil  counsellors,  or  other  grievances  whether  real  or  pre- 
tended (/)  (10).     For  the  law  does  not,  neither  can  it,  permit 

[  *82  ]  *any  private  man,  or  set  of  men,  to  interfere  forcibly  in  matters 
of  such  high  importance  ;  especially  as  it  has  established  a  suf- 
ficient power,  for  these  purposes,  in  the  high  court  of  parliament :  neither 
does  the  constitution  justify  any  private  or  particular  resistance  for  private 
or  particular  grievances  ;  though  in  cases  of  national  oppression  the  na- 
tion has  very  justifiably  risen  as  one  man,  to  vindicate  the  orignal  contract 
subsisting  between  the  king  and  his  people.  To  resist  the  king's  forces 
by  defending  a  castle  against  them,  is  a  levying  of  war :  and  so  is  an  in- 
surrection with  an  avowed  design  to  pull  down  all  inclosures,  all  brothels, 
and  the  like  ;  the  imiversality  of  the  design  making  it  a  rebellion  against 
the  state,  an  usiurpation  of  the  powers  of  government,  and  an  insolent  in- 
vasion of  the  king's  authority  {g).  But  a  tumult,  with  a  view  to  puU 
down  a  particular  house,  or  lay  open  a  particular  inclosure,  amounts  at 
most  to  a  riot ;  this  being  no  general  defiance  of  public  government.  So, 
if  two  subjects  quarrel  and  levy  war  against  each  other  (in  that  spirit  of 
private  war,  which  prevailed  all  over  Europe  (h)  in  the  early  feodal  times), 
it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happened 
between  the  earls  of  Hereford  and  Glocester  in  20  £dw.  I.  who  raised 
each  a  little  army,  and  committed  outrages  upon  each  other's  lands,  burn- 
ing houses,  attended  with  the  loss  of  many  lives  :  yet  this  was  held  to  be 
no  high  treason,  but  only  a  great  misdemeanor  (i).    A  bare  conspiracy  to 


(»)  IHal.P.C.  1I& 

(c)  8  Inst.  9. 

(d)  Ftud.  1. 1. 1,  5. 
(<)  Ibid,  t.  31. 


I  Hawk.  P.  C.  38 


t  h  1  Hawk.  P.  C.  tr. 

ig)  1  Hal.  P.  C.  133. 

(A)  Robertson  Ch.  V.  i.  49. 386. 

(0  1  Hal.  P.  C.  130. 


(9)  But  the  instances  specified  in  the  sta- 
tute do  not  prove  much  consistency  in  the  ap- 
plication  of  this  reason ;  for  there  is  no  pro- 
tection given  to  the  wives  of  the  younger 
sons  of  the  king,  though  their  issue  must  in 


treason  not  only  to  violate  the  wife  and  daugh- 
ters  of  the  king,  but  also  the  nurses  of  his 
children,  let  noricea  de  lour  enfantz.  Britt. 
c.  8.  • 

(10)  Lord  Mansfield  declared,  upon  the  trial 


herit  the  crown  before  the  issue  of  the  kin^*s  of  lord  George  Gordon,  that  it  was  the  unani 

eldest  daughter,  and  her  chastity  is  only  in-  moua  opinion  of  the  court,  that  an  attempt,  by 

violable  before  marriage,  whilst  her  children  intimidation  and  violence,  to  force  the  repeal 

would  be  clearly  ilieffitimate.  of  a  law,  was  a  levying  war  againat  the  king, 

Before  the  25  Ed.  III.  it  was  held  to  be  high  and  high  treason.    Doug.  570. 
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levy  war  doea  not  amount  to  this  species  of  treason ;  but  (if  particulaxly 
pointed  at  the  person  of  the  king  or  his  government)  it  falls  within  the  first, 
of  compassing  or  imagining  the  king's  death  (k), 

4.  **  If  a  man  be  adherent  to  the  king*s  enemies  in  his  realm,  giving  to 
them  aid  and  comfort  in  the  realm,  or  elsewhere,"  he  is  also  declared  guilty 
of  high  treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by 
giving  them  intelligence  ( 1 0),  by  sending  them  provisions,  by  selling 

Uiem  arms,  by  treacherously  surrendering  a  fortress,  or  ihie  *hke  [  *83  ] 
(I).  By  enemies  are  here  understood  the  subjects  of  foreign  pow- 
ers-with  whom  we  are  at  open  war-  As  to  foreign  pirates  or  robbers,  who 
may  happen  to  invade  our  coasts,  without  any  open  hostilities  between 
their  nation  and  our  own,  and  without  any  commission  from  any  prince  or 
state  at  enmity  with  the  crown  of  Great  Britain,  the  giving  them  any  as- 
sistance is  also  clearly  treason  ;  either  in  the  light  of  adhering  to  the  pub- 
lic enemies  of  the  king  and  kingdom  (m),  or  else  in  that  of  levying  war 
against  his  ipajesty.  And,  most  indisputably,  the  same  acts  of  adherence 
or  aid,  which  (when  applied  to  foreign  enemies)  will  constitute  treason  Un- 
der this  branch  of  the  statute,  will  (when  afforded  to  our  own  fellow-sub- 
jects in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  levying  war  against  the  king  (n).  But  to  relieve  a  rebel,  fled  out 
of  the  kingdom,  is  no  treason :  for  the  statute  is  taken  strictly,  and  a  rebel 
is  not  an  enemy :  an  enemy  being  always  the  subject  of  some  foreign 
prince,  and  one  who  owes  no  allegiance  to  the  crown  of  England  (o). 
And  if  a  person  be  under  circumstances  of  actual  force  and  constraint, 
through  a  well-grounded  apprehension  of  injury  to  his  hfe  or  person,  this 
fear  or  compulsion  will  excuse  his  even  joining  with  either  rebels  or  ene- 
mies in  the  kingdom,  provided  he  leaves  them  whenever  he  hath  a  safe  op- 
portunity (p)  (11). 

5.  "  If  a  man  counterfeits  the  king's  great  or  privy  seal,"  this  is  also 
high  treason.  But  if  a  man  take  wax  bearing  the  impression  of  the  great 
seal  off  from  one  patent,  and  fixes  it  to  another,  this  is  held  to  be  only  an 
abuse  of  the  seal,  and  not  a  counterfeiting  of  it :  as  was  the  case  of  a  cer- 
tain chaplain,  who  in  such  manner  framed  a  dispensation  for  non-residence. 
But  the  knavish  artifice  of  a  lawyer  much  es^ceeded  this  of  the  divine. 
One  of  the  clerks  in  chancery  glewed  together  two  pieces  of  parchment ; 
on  the  uppermost  of  which  he  wrote  a  patent,  to  which  he  regularly  obtain- 
ed the  great  seal,  the  label  going  through  both  the  skins.     He 

*then  dissolved  the  cement ;  and  taking  off  the  written  patent,  on    [  *84  ] 
the  blank  skin  wrote  a  fresh  patent,  of  a  difierent  import  from  the 
former,  and  published  it  as  true.     This  was  held  no  counterfeiting  of  the 
great  seal,  but  only  a  great  misprision ;  and  sir  Edward  Coke  (^), mentions >^ 
it  with  some  indignation,  that  the  party  was  living  at  that  day. 

(t)  3  Inst.  9.   Foster,  311.  %\t  (o)  1  Hawk.  P.  C.  38. 

(?)  3  Inst.  10.  (p)  Foster,  S16. 

(m)  Foster,  319.  (o)  3  Inst.  10. 
(n)  Ibid.  310. 

(10)  Sending  intelligence  to  the  enemv  of  conrt  of  kind's  bench  in  Hilary  term  1790^ 

the  deetinatiotts  and  designs  of  this  kingoom,  In  that  case  it  was  held,  that  sending  a  paper 

in  order  to  assist  them  in  their  operations  to  the  enemy,  though  it  was  afterwards  inter- 

e^nst  us,  or  in  defence  of  themselves,  is  cepted,  containing  advice  not  to  invade  this 

high  treason,  althooch  such  correspondence  country,  if  sent  with  the  intention  of  assist- 

should  be  inceroeptea.    Dr.  Hensey's  case,  1  ing  their  councils  in  their  conduct  and  in  the 

Burr.  650.    The  same  .doctrine  was  held  by  prosecution  of  the  war,  was  high  treason.    6 

Lord  Kenyon  and  the  court  in  the  case  of  Wil-  T.  R.  527. 
Uam  Stone,  who  was  tried  at  tho  bar  of  the       (11)  See  p.  30.  note  13. 
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6.  The  sixth  species  tff  treason  under  this  statute,  is  "  if  a  man  coun- 
terfeit the  king's  money :  and  if  a  man  bring  false  money  into  the  realm 
counterfeit  to  the  money  of  England,  knowing  the  money  to  be  false,  to 
merchandise  and  make  payment  withal."  As  to  the  first  branch,  counter- 
feiting the  king's  money  ;  this  is  treason,  whether  the  false  money  be  ut- 
tered in  payment  or  not.  Also  if  the  king's  own  minters  alter  the  stand- 
ard or  alloy  established  by  law,  it  is  treason.  But  gold  and  silver  mo- 
ney only  are  held  to  be  within  the  statute  (q)  (12).  With  regard  like- 
wise to  the  second  branch,  importing  foreign  counterfeit  money,  in  order  to 
utter  it  here  ;  it  is  held  that  uttering  it,  without  importing  it,  is  not  within 
the  statute  (r).     But  of  this  we  shall  presently  say  more. 

7.  The  last  species  of  treason  ascertained  by  the  statute,  is,  "  if  a  man 
slay  the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the 
other,  justices  in  eyre,  or  justices  of  assise,  and  all  other  justices  assigned 
to  hedr  and  determine,  being  in  their  places  doing  their  offices.*'     These 

-  high  magistrates,  as  they  represent  the  king's  majesty  during  the  execu- 
tion of  their  offices,  are  therefore  for  the  time  equally  regarded  by  the  law. 
But  this  statute  extends  only  to  the  actual  killing  of  them,  and  not  wound- 
ing, or  a  bare  attempt  to  kill  them.  It  extends  also  only  to  the  officers 
therein  specified ;  and  therefore  the  barons  of  exchequer,  as  such,  are  not 
within  the  protection  of  this  act  (s) :  but  the  lord  keeper  or  commissioners 
of  the  great  seal  now  seem  to  be  within  it,  by  virtue  of  the  statutes  5  Eliz. 

c.  18.  and  1  W.  &  M.  c.  21.  (13). 
[  *85  ]        *Thus  careful  was  the  legislature,  in  the  reign  of  Edward  the 

Third,  to  specify  and  reduce  to  a  certainty  the  vague  notions  of 
treason,  that  had  formerly  prevailed  in  our  courts.  But  the  act  does  not 
stop  here,  but  goes  on.  *^  Because  other  like  cases  of  treason  may  happen 
in  time  to  come,  which  cannot  be  thought  of  nor  declared  at  present,  it  is 

(q)  1  Hawk.  P.  C.  43.  (a)  1  Hal.  P.  C.  231. 

(r)  /6itf.43. 

(12)  The  monies  charged  to  be  Counterfeit-  treason,  1  East  P.  C.  94,  &c. ;  and  on  this 

ed  must  resemble  the  true  and  lawful  coin,  doubt  a  convict  was  pardoned,  Dyer.  296.  a ; 

but  this  resemblance  is  a  mere  matter  of  fact,  but  it  seems  they  are  traitors,  1  East  P.  C. 

of  which  the  jury  are  to  judge  upon  the  evi-  95.  except  where  accessaries  before,  and  prin- 

dence  before  them  ;  the  rule  being,  that  the  cipals  in  the  second  degree  are  expressly  in- 

resemblance  need  not  be  perfect,  but  such  as  eluded  in  the  terms  of  the  act  which  creates 

may  in  circulation  ordinarily  impose  u|)on  the  the  treason,  when  the  construction  has  been 

world.    Thus  a  counterfeitin|^  with  some  lit-  in  general  lenient,  according  to  the  maxim  ex 

tie  variation  in  the  inscription,    effigies,  or  pressum  facit  cessare  taciturn.     1  East  P.  G. 

arms,  done  probably  with  intent  to  evade  the  96.    A  party  who  agrees  before  the  fact  to  re 

law,  is  yet  within  it ;  and  so  is  the  counter-  ceive  and  vend  counterfeit  coin,  is  a  principal 

feitiiig  a  different  metal,  if  in  appearance  it  traitor.     1  Hale,  214. 

be  made  to  resemble  the  true  coin.    Hawk.  b.        (13)  By  the  statute  7  Ann.  c.  21.  it  is  made 

1.  c.  17.  s.  81.     1  Russ.  80.     1  Hate,  178,  184,  high  treason  to  slay  any  of  the  lords  of  ses- 

211,215.    1  East  P.  C.  163.^  Round  blanks,  sion,  or  lords   of  justiciary,  sitting  in  judg- 

without  any  impression,  are  sufficient,  if  they  ment ;  or  to  counterfeit  the  king's  seals  ap- 

resemble  the  coin  in  circulation.    1  Leach,  pointed  by  the  act  of  union.    The  statute  7 

285 ;  and  see  1  East  P.  C.  164.     But  where  Ann.  c.  21.  has  also  enacted  that  the  crimes  of 

the  impression  of  money  was  stamped  on  an  high  treason  and  misprision  of  treason  shall 

irregular  piece  of  metal  not  rounded,  without  foe  exactly  the  same  in  England  and  Scotland ; 

finishing  it,  so  as  not  to  be  in  a  slate  to  pass  and  that  no  acts  in  Scotland,  except  those 

current,  the  offence  was  holden  to  be  incom-  above  specified,  shall  be  construed  high  trea- 

plete,  although  the  prisoner  had  actually  at-  son  in  Scotland,  which  are  not  high  treasoa 

tempted  to  pass  it  in  that  condition.    2  Bla.  in  England.    And  all  persons  prosecuted  in 

Rep.  632;  and  see  1  Leach,  135.  Scotland  for  high  treason,  or  misprision  of 

in  treason,  as  we  have  before  seen,  all  con-  treason,  shall  be  tried  by  a  iury,  and  in  the 

eemed  are  in  general  principals,  1  Hale,  233  ;  same  manner  as  if  the?  had  been  prosecuted 

but  it  has  been  doubted  whether  receivers  of  for  the  same  crime  in  England, 
oiners  are  guilty  of  raoi«  than  misprision  of 
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accorded,  that  if  any  other  cause  supposed  to  be  treason,  which  is  not  aboTo 
specified,  doth  happen  before  any  judge ;  the  judge  shall  tarry  without 
going  to  judgment  of  the  treason,  till  the  cause  be  shewed  and  declared 
before  the  king  and  his  parliament,  whether  it  ought  to  be  judged  treason, 
or  other  felony."  Sir  Matthew  Hale  (t)  is  very  high  in  his  encomiums  on 
the  great  wisdom  and  care  of  the  parliament,  in  thus  keeping  judges  within 
the  proper  bounds  and  limits  of  this  act,  by  not  sufiering  them  to  run  out 
(upon  their  own  opinions)  into  constructive  treasons,  though  in  cases  that 
seem  to  them  to  have  a  like  parity  of  reason,  but  reserving  them  to  the  de- 
cision of  parliament.  This  is  a  great  security  to  the  public,  the  judges, 
and  even  this  sacred  act  itself;  and  leaves  a  weighty  memento  to  judges  to 
be  careful  and  not  over-hasty  in  letting  in  treasons  by  construction  or  inter- 
pretation, especially  in  new  cases  tliat  have  not  been  resolved  and  settled. 
2.  He  observes,  that  as  the  authoritative  decision  of  these  casus  omissi  is 
reserved  to  the  king  and  parliament,  the  most  regular  way  to  do  it  is  by  a 
new  declarative  act ;  and  therefore  the  opinion  of  any  one  or  of  both 
houses,  though  of  very  respectable  weight,  is  not  that  solemn  declara- 
tion referred  to  by  this  act,  as  the  only  criterion  for  judging  of  future  trea- 
sons. 

In  consequence  of  this  power,  not  indeed  originally  granted  by  the  sta- 
tute of  Edward  III.,  but  constitutionally  inherent  in  every  subsequent  par- 
liament (which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent 
one),  the  legislature  was  extremely  liberal  in  declaring  new  treasons  in  the 
unfortunate  reign  of  king  Richard  the  Second ;  as,  particularly 
the  killing  of  an  embassador  was  made  so ;  *which  seems  to  be  [  *86  ] 
founded  upon  better  reason  than  the  multitude  of  other  points, 
that  were  then  strained  up  to  this  high  offence :  the  most  arbitrary  and 
absurd  of  all  which  was  by  the  statute  21  Ric.  11.  c.  3.  which  made  the 
bare  purpose  and  intent  of  killing  or  deposing  the  king,  without  any  overt 
act  to  demonstrate  it,  high  treason.  And  yet  so  little  effect  have  over-vio- 
lent laws  to  prevent  any  crime,  that  within  two  years  afterwards  this  very 
prince  was  both  deposed  and  murdered.  And  in  the  first  year  of  his  suc- 
cessor's reign,  an  act  was  passed  (u ),  reciting,  **  that  no  man  knew  how  he 
ought  to  behave  himself,  to  do,  speak,  or  say,  for  doubt  of  such  pains  of 
treason ;  and  therefore  it  was  accorded,  that  in  no  time  to  come  any  trea- 
son be  judged  otherwise  than  was  ordained  by  the  statute  of  king  Edward 
the  Third."  This  at  once  swept  away  the  whole  load  of  extravagant  trea- 
sons introduced  in  the  time  of  Richard,  the  Second. 

But  afterwards,  between  the  reign  of  Henry  the  Fourth  and  queen 
Mary,  and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spi- 
rit of  inventing  new  and  strange  treasons  was  revived ;  among  which  we 
may  reckon  the  offences  of  clipping  money ;  breaking  prison  or  rescue, 
when  the  prisoner  is  committed  for  treason  ;  burning  houses  to  extort  mo- 
ney; stealing  cattle  by  Welshmen;  counterfeiting  foreign  coin;  wilful 
poisoning ;  execrations  against  the  king,  calling  him  opprobrious  names 
by  public  writing ;  counterfeiting  the  sign  manual  or  signet ;  refusing  to 
abjure  the  pope  ;  defiowering  or  marrying,  without  the  royal  licence,  any 
of  the  king's  children,  sisters,  aunts,  nephews,  or  nieces ;  bare  solicitation 
of  the  chastity  of  the  queen  or  princess,  or  advances  made  by  themselves ; 
marrying  with  the  king,  by  a  woman  not  a  virgin,  without  previously  dis- 
covering to  him  such  her  unchaste  life  ;  judging  or  believing  (manifested 

«)  J  Hal.  p.  C.  3&0.  («)  Stat  1  Hen.  IV.  c.  10. 


63  PUBUC  WRONGS. 

by  may  overt  act)  the  king  to  hare  been  lawfully  nairied  to  Ann  of  CleTO , 
derogating  from  thd  king's  royal  style  and  title ;  impugning  bis 
[  *87  ]  supremacy ;  and  assembling  riotously  to  the  *nnmber  of  twelve, 
and  not  dispersing  upon  proclamation:  all  which  new-fangled 
treasons  were  totally  abrogated  by  the  statute  1  Mar.  c.  1 .  which  once 
more  reduced  all  treasons  to  the  standard  of  the  statute  25  £dw.  III. 
Since  which  time,  though  the  legislature  has  been  more  cautious  in  cre- 
ating new  offences  of  this  kind,  yet  the  number  is  very  considerably  in- 
creasedi  as  we  shall  find  upon  a  short  review  (14). 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1.  and  not  com- 
prehended under  the  description  of  statute  25  Edw.  III.  I  shall  comprise 
under  three  heads.  1.  Such  as  relate  to  papists.  2.  Such  as  relate  to 
fal8if3ring  the  coin  or  other  royal  signatures.  3.  Such  as  are  created  for 
the  security  of  the  protestant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  Xo  papists^  was  considered  in  a  preceding 
chapter,  auMmg  the  penalties  incurred  by  that  branch  of  non-conformists  to 
the  national  church ;  wherein  we  have  only  to  remember,  that  by  statute 
5  £liz.  c.  1.  to  defend  the  pope's  jurisdiction  in  this  realm  b,  for  the  first 
time,  a  heavy  misdemeanor :  and,  if  the  offence  be  repeated,  it  is  high  trea- 
son. Also  by  statute  27  £liz.  c.  2.  if  any  popish  priest,  bom  in  the  domi- 
nions of  the  crown  of  England,  shall  come  over  hither  from  beyond  the 
seas,  unless  driven  by  stress  of  weather  (to),  and  departing  in  a  reasonable 
time  (x) ;  or  shall  tarry  here  three  days  without  conforming  to  the  church, 
and  taking  the  oaths ;  he  is  guilty  of  high  treason.  And  by  statute  3 
Jac.  I.  c.  4.  if  any  natural-born  subject  be  withdrawn  from  his  allegiance, 
and  reconciled  to  the  pope  or  see  of  Rome,  or  any  other  prince  or  state, 
both  he  and  all  such  as  procure  such  reconciliation  shall  incur  the  guilt  of 
high  treason.  These  were  mentioned  under  the  division  before  referred  to, 
as  spiritual  offences,  and  I  now  repeat  them  as  temporal  ones  also ;  the 
reason  of  distinguishing  these  overt  acts  of  popery  from  all  others,  by  set- 
ting the  mark  of  high  treason  upon  them,  being  certainly  on  a  civil,  and 
not  on  a  religious,  account.  For  every  popish  priest  of  course  re- 
[*88]  nounces  his  allegiance  to  his  *temporal  sovereign  upon  taking 
orders  ;  that  being  inconsistent  with  his  new  engagements  of  cano- 
nical obedience  to  the  pope ;  and  the  same  may  be  said  of  an  obstinate 
defence  of  his  authority  here,  or  a  formal  reconciliation  to  the  see  of  Rome, 
which  the  statute  construes  to  be  a  withdrawing  from  one's  natural  alle- 
giance ;  and  therefore,  besides  being  reconciled  *'  to  the  pope,"  it  also  adds, 
"or  any  other  prince  or  state  (15).*' 

(»)  SirT.  Raym.  377.  {x)  Latch.  1. 

(14)  The  1  Mftr.  e.  1.  was  only  a  confirma-  '*  An  act  for  the  safety  and  preserration  of  his 
tion  80  far  of  a  mach  more  important  ststate,  3Iaje8ty*s  person  and  government  against 
viz.  1  Ed.  VI.  c.  12.  See  the  statute  36  Gieo.  treasonable  and  seditious  practices  and  at- 
ni.  c.  7.  (rendered  perpetual  by  57  Geo.  III.  c.  tempts ;"  and  the  other  (c.  8.)  ••  An  act  for 
6.)  confirming  the  statute  of  25  Edw.  III.  the  more  eflTectnally  preventing  seditious  meet- 

(15)  In  conseouence  of  insults  and  outre-  ings  and  assemblies." 

gee,  which  had  been  publicly  offered  to  the  By  the  first  it  was  enacted,  that  if  any  per* 

person  of  the  kin^,  and  of  the  great  multitude  son  should  compass,  imaeine,  or  intend,  death, 

of  seditious  publications  aiming  at  the  over-  destruction,  or  any  bodily  harm  to  the  person 

throw  of  the^verament  of  this  country,  and  of  the  king,  or  to  depose  him,  or  to  levy  war, 

also  of  the  frequent  seditious  meetings  and  in  order  by  force  to  compel  him  to  change  his 

assemblies  held  at  that  time  to  destroy  the  se-  measures  or  counsels,  or  to  overawe  either 


PUBLIC  WRONGS.  63 

2.  With  regard  to  treasons  relative  to  the  coin  (16)  or  other  rof^al  stgna- 
iwres,  we  may  recollect  that  the  only  two  oflfences  respecting  the  coinage, 
which  are  made  treason  by  the  statute  25  Edw.  III.,  are  the  actual  counter- 
feiting the  gold  and  silver  coin  of  this  kingdom ;  or  the  importing  such 
counterfeit  money  with  intent  to  utter  it,  knowing  it  to  be  fake.  But  these 
not  being  found  sufficient  to  restrain  the  evil  practices  of  coiners  and  false 
moneyers,  other  statutes  have  been  since  made  for  that  purpose.  The 
crime  itself  is  made  a  species  of  high  treason ;  as  being  a  breach  of 
allegiance,  by  infringing  the  king's  prerogative,  and  assuming  one  of  the 
attributes  of  the  sovereign  to  whom  alone  it  belongs  to  set  the  value  and 
denomination  of  coin  made  at  home,  or  to  ^x  the  currency  of  foreign 
money :  and  besides,  as  all  money  which  bears  the  stamp  of  the  kingdom 
is  sent  into  the  world  upon  the  public  faith,  as  containing  metal  of  a  par- 
ticular weight  and  standard,  whoever  falsifies  this  is  an  offender  against 
the  state,  by  contributing  to  render  that  public  faith  suspected.  And  upon 
the  same  reasons,  by  a  law  of  the  emperor  Constantino  (y),  false  coiners 
were  declared  guilty  of  high  treason,  and  were  condemned  to  be  burnt 
alive  :  as,  by  the  laws  of  Athens  {z)  all  counterfeiters,  debaaers,  and  di- 
minisbers  of  the  current  coin  were  subjected  to  capital  punishment.  How- 
ever, it  must  be  owned,  that  this  method  of  reasoning  is  a  little  overstrain- 
ed :  counterfeiting  or  debasing  the  coin  being  usually  practised,  rather  for 
the  sake  of  private  and  unlawful  lucre,  than  out  of  any  disaffec- 
tion for  the  sovereign.  And  therefore  both  this  and  its  kindred  [  *98  ] 
species  of  treason,  that  of  counterfeiting  the  seals  of  the  crown 
or  other  royal  signatures,  seem  better  denominated  by  the  later  civilians  a 
branch  of  the  crimen  falsi  or  forgery  (in  which  they  are  followed  by  Glan- 
vil  (a),  Bracton  (5),  and  Fleta)  .(c),  ^an  by  Constantino  and  our  Edward 
the  Third,  a  species  of  the  crimen  laesae  nu^estatis  or  high  treason.  For 
this  confounds  the  distinction  and  proportion  of  offences ;  and,  by  affixing 
the  same  ideas  of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him 
who  assassinates  his  sovereign,  takes  off  from  that  horror  which  ought  to 
attend  the  very  mention  of  the  crime  of  high  treason,  and  makes  it  more 
familiar  to  the  subject.  Before  the  statute  25  Edw.  III.  the  offence  of 
counterfeiting  the  coin  was  held  to  be  only  a  species  of  petit  treason  (d) ; 
but  subsequent  acts  in  their  new  extensions  of  the  offence  have  followed 
Uie  example  of  that  statute,  and  have  made  it  equally  high  treasoh  with 
an  endeavour  to  subvert  the  government,  though  not  quite  equal  in  its 
punishment. 

(y)  C.  0.  S4.    S  Cod.  Theod,  defaUa  moneta,  1 9.        (»)  I.  8,  e.  3,  M  dc  2. 

(«)  Pott.  Ant.  b.  1,  c.  16.  (e)  i  1,  c. ». 

(•)  I.  14^  e.  7.  (d)  1  Hal.  P.  C.  SS4. 


Sag,  writing,  or  any  overt  act,  ha  shall  suffer  lion  for  the  same  crimes  by  the  common  law, 

death  as  a  traitor.  aoless  a  prosecution  be  previously  commene- 

And  if  any  one  b^  writinc,  printing,  preach-  ed  under  the  statute, 

ing,  or  other  speaking,  shall  use  an  v  words  or  The  contagion  of  French  revolutionary  priu- 

sentences  to  excite  the  people  to  hatred  and  ciples  in  1705,  nve  occasion  for  the  passinc 

contempt  of  the  king,  or  of  the  government  of  these  acts.    The  last  of  them  was  passed 

and  constitution  of  this  realm,  he  shall  incur  for  three  years  only ;  and  of  the  former,  ss.  1. 

the  nunishment  of  a  high  misdemeanor ;  that  6.  6.  are  made  perpetual  by  57  Oeo.  III.  e.  6 ; 

is,  nne,  imprisonment,  and  pillory  ;  and  for  a  thereat  is  expired. 

second  offenoe,  he  is  subject  to  a  similar  pu-  (16)  Counterfeiting  the  current  gold  or  sil- 

nishment,  or  transportation  for  seven  years,  at  ver  coin  current  in  the  U.  S.  is  ponishaUe  by 

the  discretion  of  the  court.  fiiie  not  exceeding  5000  dollars,  and  imprisoa- 

But  a  prosecution  for  a  misdemeanor  under  ment  not  exceeding  10  years.    Story's  laws ; 

this  act  must  be  brought  within  six  months.  2005,  f  20. 
And  this  statute  shall  not  affect  any  prosecu- 
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In  conseqaence  of  the  principle  thus  adopted,  the  statute  I  Mar.  c.  1 
kaving  at  one  stroke  (17)  repealed  all  intermediate  treasons  created  since 
the  25  £dw.  III.  it  was  thought  expedient  by  statute  1  Mar.  st.  2.  c.  6.  to 
TOTive  two  species  thereof,  vig.  1.  That  if  any  person  falsely  forge  or  coun- 
terfeit any  such  kind  of  coin  of  gold  or  silver,  as  is  not  the  proper  coin  of 
this  realm,  hut  shall  be  current  within  this  realm  by  consent  of  Uie  crown ; 
or»  2.  shall  falsely  forge  or  counterfeit  the  sign  manual,  privy  signet,  or 
privy  seal ;  such  offences  shall  be  deemed  high  treason.  And  by  statute 
1  ^  2  P.  &  M.  c.  1 1 .  if  any  persons  do  bring  into  this  realm  such  false  or 
counterfeit  foreign  money,  being  current  here,  knowing  the  same  to  be 
false,  with  intent  to  utter  the  same  in  payment,  they  shall  be  deemed  of- 
fenders in  high  treason.  The  money  referred  to  in  these  statutes  must  be 
such  as  is  absolutely  current  here,  in  all  payments,  by  the  king's  proclama- 
tion ;  of  which  there  is  none  at  present,  Portugal  money  being  only  taken 
by  consent,  as  approaching  the  nearest  to  our  standard :  and  fsiling  in  well 
enough  with  our  divisions  of  money  into  pounds  and  shillings :  therefore  to 

counterfeit  it  b  not  high  treason,  but  another  inferior  offence. 
[  *90  ]    ^Clipping  or  defacing  the  genuine  coin  was  not  hitherto  included 

in  these  statutes  ;  though  an  offence  equally  pernicious  to  trade, 
and  an  equal  insult  upon  Uie  prerogative,  as  well  as  personal  affront  to  the 
sovereign ;  whose  very  image  ought  to  be  had  in  reverence  by  all  loyal 
subjects.  And  therefore  among  the  Romans  (e),  defacing  or  even  melting 
down  the  emperor's  statues  was  made  treason  by  the  Julian  law ;  together 
with  other  offences  of  the  like  sort,  according  to  that  vague  conclusion, 
"  ahudve  quid  simile  si  admiserint,*^  And  now,  in  England,  by  statutes  5 
Eliz.  c.  11,  clipping,  washing,  rounding,  or  filing,  for  wicked  gain's  sake, 
any  of  the  money  of  this  realm,  or  other  money  suffered  to  be  current  here, 
shall  be  adjudged  high  treason;  and  by  statute  18  Eliz.  c.  I.  (because 
''  the  same  law,  being  penal,  ought  to  be  taken  and  expounded  strictly  ac- 
cording to  the  words  thereof,  and  the  like  offences,  not  by  any  equity  to  re- 
ceive the  like  punishment  or  pains,")  the  same  species  of  offences  is  there* 
fore  described  in  other  more  general  words ;  tnz.  impairing,  diminishing, 
falsifying,  scaling,  and  lightening ;  and  made  liable  to  the  same  penalties. 
By  statute  8  <fe  9  W.  III.  c.  26.  made  perpetual  by  7  Ann.  c.  25.  whoever, 
without  proper  authority,  shall  knowingly  make  or  mend,  or  assist  in  so 
doing,  or  shall  buy,  sell,  conceal,  hide,  or  knowingly  have  in  his  possession, 
any  implements  of  coinage  specified  in  the  act,  or  other  tools  or  instruments 
proper  only  for  the  coinage  of  money  (18) ;  or  shall  convey  the  same  out 
of  the  king's  mint ;  he,  together  with  his  counsellors,  procurers,  aiders,  and 
abettors,  shall  be  guilty  of  high  treason,  which  is  by  much  the  severest 
branch  of  the  coinage  law.  The  statute  goes  on  farther,  and  enacts  that 
to  mark  any  coin  on  the  edges  with  letters,  or  otherwise  in  imitation  of 
those  used  in  the  mint ;  or  to  colour,  gild,  or  case  over  any  coin  resembling 
the  current  coin,  or  even  round  blanks  of  base  metal ;  shall  be  construed 
high  treason.^   But  all  prosecutions  on  this  act   are  to  be  commenced 

(«)  Ff.  48,  4.  6. 

(17)  This  was  done  fur  more  effectually  six  within  the  act,  see  Post.  430.  1  East.  P.  C. 
years  before  by  1  Ed.  VI.  e.  12.  The  object  170.  171.  1  Leach.  189.  A  moald  for  ooin- 
of  the  abore  statute,  by  this  needless  repeti-  ing  is  within  the  act.  1  Eaat.  P.  C.  170.  So 
tion,  seems  only  an  endeaTour  to  continae  is  a  press  for  coinage.  Post.  430.  By  the  6 
to  Mary  the  popularity  which  had  so  justly  &  0  Wm.  III.  c.  26.  s.  5.  the  tools  dec.  may  be 
been  gamed  by  her  brother.  seized  to  produce  in  evidence. 

(18)  As  to  what  tools  or  instruments  are 

(1)  See  Hot.  a  (1)  at  end  of  the  VoL  B.  IV. 
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within  three  'months  after  the  commissioa  of  the  offence  (19) :  [  *91  ] 
except  those  for  making  or  amending  any  coining  tool  or  instru- 
ment, or  for  marking  money  round  the  edges  ;  which  are  directed  to  be 
commenced  within  six  months  after  the  offence  committed  (/)  (20).  And, 
lastly,  by  statute  15  <&  16  Geo.  I[.  c.  28.  if  any  person  colours  or  alters 
any  sliilling  or  sixpence,  either  lawful  or  counterfeit,  to  make  them  respect 
tively  resemble  a  guinea  or  half-guinea ;  or  any  halfpenny  or  farthing  to 
make  them  respectively  resemble  a  shilling  or  sixpence ;  this  is  also  high 
treason  :  but  the  offender  shall  be  pardoned,  in  case  (being  out  of  prison) 
he  discovers  and  convicts  two  other  offenders  of  the  same  kind.' 

3.  The  other  species  of  high  treason  is  such  as  is  created  for  the  secu-^ 
rity  of  the  protestant  succession  over  and  above  such  treasons  against  the 
king  and  government  as  were  comprised  under  the  statute  25  £dw.  III. 
For  this  purpose,  after  the  act  of  settlement  was  made,  for  transferring  the 
crown  to  the  illustrious  house  of  Hanover,  it  was  enacted  by  statute  IS  & 
14  W.  III.  c.  3.  that  the  pretended  prince  of  Wales,  who  was  then  thir- 
teen years  of  age,  and  had  assumed  the  title  of  king  James  III,  should  be 
attainted  of  high  treason  ;  and  it  was  made  high  treason  for  any  of  the 
king*s  subjects,  by  letters,  messages,  or  otherwise,  to  hold  correspondence 
with  him,  or  any  person  employed  by  him,  or  to  remit  any  money  for  his 
use,  knowing  the  same  to  be  for  his  service.  And  by  statute  17  Geo.  II. 
c.  39.  it  is  enacted,  that  if  any  of  the  sons  of  the  pretender  shall  land  or  at- 
tempt to  land  in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  same,  he  shall  be  judged  attainted 
of  high  treason,  and  suffer  the  pains  thereof.  And  to  correspond  with 
them,  or  to  remit  money  for  their  use,  is  made  high. treason  in  the  same 
manner  as  it  was  to  correspond  with  the  father.  By  the  statute  1  Ann. 
St.  2.  c.  17.  if  any  person  shall  endeavour  to  deprive  or  hinder  any  person, 
being  the  next  in  succession  to  the  crown  according  to  the  limitations  of 
the  act  of  settlement,  from  succeeding  to  the  crown,  and  shall  ma- 
liciously and  directly  attempt  the  same  by  any  *overt  act,  such  [  *92  ] 
offence  shall  be  high  treason.  And  by  statute  6  Ann.  c.  7.  if  any 
person  shall  maliciously,  advisedly,  and  directly,  by  writing  or  printing, 
maintain  and  affirm,  that  any  other  person  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwise  than  according  to  the  act  of  settlement ;  or 
that  the  kings  of  tliis  realm  with  the  authority  of  parliament  are  not  able 
to  make  laws  and  statutes,  to  bind  the  crown  and  the  descent  thereof;  such 

(/)  Stat.  7  Ann.  c  93. 

(19)  And  it  is  inoambent  on  the  prosecutor  sion  to  the  similitude  of  silver  coin  worn 
to  shew  the  prosecution  was  commenced  with-  smooth  by  time.  Welch's  case,  Ibid.  293.  Or 
in  that  time.  Proof  by  poro/  that  the  prisoner  if  any  one  shall  put  pieces  of  mixed  metal 
was  apprehended  for  treason  respecting  the  into  aqua  fortis,  which  attracts  the  baser  metal 
coin  within  the  three  months,  will  not  be  sulfi-  and  leaves  the  silver  upon  the  surface,  or  as 
cient,  if  the  indictment  is  after  the  three  the  vulgar  say,  draws  out  the  silver,  this  is 
months,  and  the  warrant,  to  apprehend  or  com-  held  to  be  colouring  under  this  statute.  Lavey's 
mit  are  produced.    Russ.  6c  K.  C.  C.  369.  case,  Ibid.  140. 

(20)  If  a  person  is  apprehended  in  the  act  In  a  case  at  Durham,  where  a  man  had  been 
of  coining,  or  is  proved  to  have  made  consider-  committed  more  than  three  months  before  his 
able  progress  in  making  counterfeit  pieces  re-  trial,  for  an  offence  under  this  statute,  and 
sembling  the  gold  or  silver  coin  of  this  realm,  upon  conviction  his  case  was  reserved  for  the 
yet  if  they  are  so  imperfect,  as  that  no  one  opinion  of  the  judges,  they  determined  that 
would  take  them,  he  cannot  be  ooni'icted  upon  the  commitment  was  the  commencement  of  the 
the  charge  of  coining  under  this  statute,  prosecution,  otherwise  this  cnroe  might  be 
Leach,  71.  126.  But  he  may  be  convicted,  if  committed  with  impunity  half  the  year  in  th» 
he  has  made  blank  pieces  without  any  impres-  four  northern  counties.    See  further,  ante,  84.. 

(S)  See  Hov.  n.  (S)  at  tbe  end  of  the  Vol.  B.  IV. 
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person  shall  be  guilty  of  high  treason.  This  offence  (or  indeed  maintain* 
ing  this  doctrine  in  any  wise,  that  the  king  and  parliament  cannot  limit  the 
crown)  was  once  before  made  high  treason  by  statute  13  Eliz.  c.  1.  during 
the  life  of  that  princess.  And  after  her  decease  it  continued  a  high  mis- 
demeanor, punishable  with  forfeiture  of  goods  and  chattels,  even  in  the 
most  flourishing  sera  of  indefeasible  hereditary  right  and  jtire  divino  succes- 
sion. But  it  was  again  raised  into  high  treason,  by  the  statute  of  Anne 
before  mentioned,  at  the  time  of  a  projected  invasion  in  favour  of  the  then 
pretender ;  and  upon  this  statute  one  Matthews,  a  printer,  was  convicted 
and  executed  in  1719,  for  printing  a  treasonable  pamphlet,  entitled  ^  vox 
populi  vox  Dei  (g)." 

Thus  much  for  the  crime  of  treason,  or  laesae  fnajesiatis,  in  all  its 
branches  ;  which  consists,  we  may  observe,  originally,  in  grossly  counter- 
acting that  allegiance  which  is  dne  from  the  subject  by  either  birth  or  resi- 
dence ;  though,  in  some  instances,  the  zeal  of  our  legislators  to  stop  the 
progress  of  some  highly  pernicious  practices  has  occasioned  them  a  little 
to  depart  from  this  its  primitive  idea.  But  of  this  enough  has  been  hinted 
already  :  it  is  now  time  to  pass  on  from  defining  the  crime  to  describing  its 
punishment. 

The  punishment  of  high  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  <kawn  to  the  gallows^  and  not  be  carried  or  walk : 
though  usually  (by  connivance  (A),  at  length  ripened  by  humanity  into 
law)  a  sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  ex* 
trerae  torment  of  being  dragged  on  the  ground  or  pavement  (t).  2. 
[  *93  ]  That  he  *be  hanged  by  the  neck,  and  then  cut  down  alive.  3. 
Thathis  entrails  be  taken  out  and  burned,  while  he  is  yet  alive.  4. 
That  his  head  be  cut  off.  5.  That  his  body  be  divided  into  four  parts.  6. 
That  his  head  and  quarters  be  at  the  king's  disposal  (k). 

The  king  may,  and  often  doth,  discharge  all  the  punishment,  except 
beheading,  especially  where  any  of  noble  blood  are  attainted.  For  be- 
heading, being  part  of  the  judgment,  that  may  be  executed,  though  all  the 
rest  be  omitted  by  the  king's  command  (I),  But  where  beheading  is  no 
part  of  the  judgment,  as  in  murder  or  other  felonies,  it  hath  been  said  that 
the  king  cannot  change  the  judgment,  although  at  the  request  of  the  party, 
from  one  species  of  death  to  another  (m).  But  of  this  we  shall  say  more 
hereafter  (n). 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from 
the  rest,  the  punishment  is  milder  for  male  offenders ;  being  only  to  be 
drawn  and  hanged  by  the  neck  till  dead  (o).  But  in  treasons  of  every 
kind  the  punishment  of  woman  is  the  same,  and  different  from  that  of 
men.  For,  as  the  decency  due  to  the  sex  forbids  the  exposing  and  publicly 
mangling  their  bodies,  their  sentence  (which  is  to  the  full  as  terrible  to 
sensation  as  the  other)  is  to  be  drawn  to  the  gallows,  and  there  to  be  bum* 
ed  alive  (p)  (21). 

Kg)  State  Tr.  IX.  680  (3  Inst.  SI  1 .) 

(A)  SS  Ass.  pi.  7.  (D  1  Hal.  P.  C.  351. 

(t)  1  Bal  P.  C  882.  (m)  Z  Inst.  53. 

(Jfc)  This  punishment  for  treason,  sir  Edward  (a)  Se«  ch.  S3. 

Coke  tells  us,  is  warranted  by  divers  examples  in  (o)  1  Hal.  P.  C.  351. 

Scripture ;  for  Joab  vras  drawn,  Bithan  was  hang^-  (p)  S  Hal.  P.  C.  399. 
ed,  Judas  was  embowelled,  and  so  of  the  rest. 
-■-  ■■            ■—  ■  ■    . 

(21)  But  now  by  the  statute  30  Geo.  III.  c.  of  execution,  and  tiiere  to  be  lianged  by  the 
4S.  tromai  convicted,  in  ell  cases,  of  treason,  necli  till  dead.  Before  this  humane  statute, 
shell  receive  judgment  to  be  drawn  to  the  place    women  from  the  remotest  times  were  senteno- 


PUBLIC  WRONGS,  OT 

The  consequence  of  tUs  judgment  (attainder,  forfeiture,  and  corruption 
of  blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall 
treat  of  them  all  together,  as  well  in  treason  as  in  other  offences. 


CHAPTER  VII. 


OP  FELONIES  (1)  INJURIOUS  TO  THE  KING'S 

PREROGATIVE. 

As,  according  to  the  method  I  have  adopted,  we  are  next  to  consider 
Bvich  felonies  (1)  as  are  more  immediately  injurious  to  the  king's  preroga- 
tive, it  will  not  be  amiss  here,  at  our  first  entrance  upon  this  crime,  to  in- 
quire briefly  into  the  nature  and  meaning  of  felony  :  before  we  proceed 
upon  any  of  the  particular  branches  into  which  it  is  divided. 

Felony  (2),  in  the  general  acceptation  of  our  English  law,  comprises 
every  species  of  crime,  which  occasioned  at  common  law  the  forfeiture  of 
lands  and  goods.  This  most  frequently  happens  in  those  crimes,  for  which 
a  capital  punishment  either  is  or  was  liable  to  be  inflicted  :  for  those  felo- 
nies which  are  called  clergyable,  or  to  which  the  benefit  of  clergy  ex- 
tends, were  anciently  punished  with  death,  in  all  lay,  or  unlearned  ofien- 
ders;  though  now  by  the  statute-law  that  punishment' is  for  the  first  of- 
fence universally  remitted.  Treason  itself,  says  sir  Edward  Coke  (a),  was 
anciently  comprised  under  the  name  felony :  and  in  confirmation  of  this 
we  may  observe  that  the  statute  of  treasons,  25  Edw.  III.  c.  2,  speak- 
ing of  some  dubious  crimes,  directs  a  reference  to  parliament ; 
•that  it  may  there  be  adjudged,  "  whether  they  be  treason,  or  [  *95  ] 
other  felony."  All  treasons  therefore,  strictly  speaking,  are  felo- 
nies ;  though  all  felonies  are  not  treason.  And  to  this  also  we  may  add, 
that  not  only  all  offences,  now  capital,  are  in  some  degree  or  other  felony  ; 
but  that  this  is  likewise  the  case  with  some  other  offences,  which  are  not 
punished  with  death ;  as  suicide,  where  the  party  is  already  dead ;  homi- 
cide by  chance-medley,  or  in  self-defence  ;  and  petit  larceny  or  pilfering : 
all  which  are  (strictly  speaking)  felonies,  as  they  subject  the  committers 
of  them  to  forfeitures.  So  that  upon  the  whole  the  only  adequate  defini- 
tion of  felony  seems  to  be  that  which  is  before  laid  down ;  viz.  an  ofience 
which  occasions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at  the 

(a)  S  Inst.  IS.  . 

ed  to  be  burned  alive  for  every  species  of  trea-  been  allowed  between  sentence  and  execution, 

son :  £t  si  nule  femme  de  ascane  treson  soit  1  Burr.  650,  1.    But  the  last  executions  for 

attaiiite.  soit  ars.    Britt  c.  8.  this  offence  followed  (and  properly  so,  for  the 

And  now  by  64  Oeo.  III.  c.  146.  the  jadg-  purpose  of  example)  more  closely  upon  con> 

ment  against  a  man  for  high  tresson  is,  in  ef-  viction.    Thistlewood  and  his  fellow  conspi- 

fect,  that  he  shall  be  drawn  on  a  hurdle  to  the  rators,  were  condemned  and  executed  within 

place  of  execution,  and  be  there  hanged  by  a  few  days  after  their  trial, 

the  neck  antil  he  be  dead,  and  that  aflerwards  (1)  As  the  author  also  considers  misde- 

his  head  shall  be  severed  from  his  body,  and  meanors  in  this  chapter,  the  proper  title  would 

his  body,  divided  into  four  quarters,  shall  be  be,  *'  Of  Offences  against  the  King's  Preroga* 

disposed  of  as  the  king  shall  think  fit ;  with  tive.** 

power  to  the  king,  by  specie  warrant,  in  part  (2)  See  p.  5,  note  6. 
to  alter  the  punishment.    A  month's  time  has 

Vol.  II.  58 
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commoD  law ;  and  to  which  capital  or  other  punishment  may  be  superadd- 
ed, according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther:  the  word  felony  otfelonia^  is  of 
undoubted  feodal  original,  being  frequently  to  be  met  with  in  the  books  of 
feuds,  S^e, ;  but  the  derivation  of  it  has  much  puzzled  the  juridical  lexi- 
cographers, Prateus,  Calvin  us,  and  the  rest :  some  deriving  it  from  the 
Greek  (prikog^  an  impostor  or  deceiver;  others  from  the  h^Xin  fallo^  fefelli, 
to  countenance  which  they  would  have  it  called  fallonia.  Sir  Edward 
Coke,  as  his  manner  is,  has  given  us  a  still  stranger  etymology  {b) ;  that 
it  is  crimen  animofelleo  perpetratum,  with  a  bitter  or  gallish  inclination.  But 
all  of  them  agree  in  the  description,  that  it  is  such  a  crime  as  occasions  a 
forfeiture  of  all  the  offender's  lands  or  goods.  And  this  gives  great  proba- 
bility to  sir  Henry  Spelman's  Teutonic  or  German  derivation  of  it  (c) :  in 
which  language  indeed,  as  the  word  is  clearly  of  feodal  original,  we  ought 
rather  to  look  for  its  signification,  than  among  the  Greeks  and  Romans. 
Fe-lon  then,  according  to  him,  is  derived  from  two  northern  words :  ftt 
which,  signifies  (we  well  know)  the  fief,  feud,  or  beneficiary  estate :  and 
lott^  which  signifies  price  or  value.  Felony  is  therefore  the  same 
[*96]  as  pretium  feudi,  the  ^consideration  foi  which  a  man  gives  up  his 
fief;  as  we  say  in  common  speech,  such  an  act  is  as  much  as  your 
life,  or  estate,  is  worth.  In  this  sense  it  will  clearly  signify  the  feodal  for- 
feiture, or  act  by  which  an  estate  is  forfeited,  or  escheatjs  to  the  lord  (3). 

To  confirm  this  we  may  observe,  that  it  is  in  this  sense,  of  forfeiture  to 
the  lord,  that  the  feodal  writers  constantly  use  it.  For  all  those  acts, 
whether  of  a  criminal  nature  or  not,  which  at  this  day  are  generally  for- 
feitures of  copyhold  estates  (d),  are  styled /c/oma  in  the  feodal  law :  "  ^ci- 
licet^per  quas  feudum  am\Uitur(e)."  As, "  si  domino  deseroire  noluerit  (f) ; 
si  per  annum  et  diem  cessaverit  in  patenda  invest  itura  (g) ;  si  dominum  ejuravit, 
i.  e.  negavit  se  a  domino  feudum  habere  (h) ;  si  a  domino  j  in  jus  eum  vocante^ 
ter  citatus  non  comparuerit  (t) ;"  all  these,  with  many  others,  are  still  causes 
of  forfeiture  in  our  copyhold  estates,  and  were  denominated  felonies  by  the 
feodal  constitutions.  So  likewise  injuries  of  a  more  substantial  or  criminal 
nature  were  denominated  felonies,  that  is,  forfeitures :  as  assaulting  or 
beating  the  lord  {k) ;  vitiating  his  wife  or  daughter, ''  si  dominum  cucurbita- 
verity  u  e.  cum  uxore  ejus  concubuerit  (J) ;"  all  these  are  esteemed  felonies, 
and  the  latter  is  expressly  so  denominated,  "  si  fccerit  feloniamy  dominum 
forte  cucurbitando  (m).**  And  as  these  contempts,  or  smaller  offences,  were 
felonies,  or  acts  of  forfeiture,  of  course  greater  crimes,  as  murder  and  rob- 
bery, fell  under  the  same  denomination.  -  On  the  other  hand,  the  lord  might 
be  guilty  of  felony,  or  forfeit  his  seignory  to  the  vassal,  by  the  same  acts 
as  the  vassal  would  have  forfeited  his  feud  to  the  lord.  "  Si  dominus  com* 
misit  ffiloniam,p€r  quam  vasallus  amitteret  feudum  si  earn  commiserit  in  domi- 
num,feudi proprietatem  etiam  dominus  perdere  debet  (n)."  One  instance  given 
of  this  sort  of  felony  in  the  lord  is  beating  the  servant  of  his  vassal,  so  as 

ik)  1  Inst.  SOL  (A)  /Mtf.  {.  9,  <.  34, 2.  S,  t.  S8.  «  S. 

(e)  Glosmur,  tit.  Ftlon.  (t)  Ikid.  I.  2,  t.  23. 

(d)  See  Book  II.  page  284.  (k)  Ibid.  I.  2,  t.  24, 4  >• 

(«)  Feud.  I.  2,  (.  16,  «»  cole.  (2)  IHd.  I.  I,  t.  5. 

(/)  Ibid.  I.  1, 1.  21.  (m)  Ikid.  I.  2,  (.  S8.    Brittan,  I  1,  e.  93. 

ig)  Ibid.  I  2,  (.  21.  (»)  Ibid.  1 3,  <.  20,  4>  47. 

(3)  But  a  forfeiture  of  land  is  not  a  neces-  of  lands ;  but  every  species  of  felony  is  fol- 
sary  consemience  of  felony ;  for  petit  larceny  lowed  by  forfeiture  of  goods  and  porsonal 
is  felony,  wtiich  does  not  produce  a  forfeiture    chattels. 
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that  he  loses  his  services ;  which  seems  merely  in  the  iiatuie  of  a 
civil  *injury,  so  far  as  it  respects  the  vassal.     And  all  these  felonies    [*97] 
were  to  be  determined  ''  per  laudamentum  sive  judicium  parium  suo- 
rum^^  in  the  lord's  court ;  as  with  us  forfeitur.es  of  copyhold  lands  are  pre- 
sentable by  the  homage  in  the  court-baron. 

Peiony,  and  the  act  of  forfeiture  to  the  lord,  being  thus  synonymous 
terms  in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  the  in- 
troduction of  that  law  into  England,  those  crimes  which  induced  such  for- 
feiture or  escheat  of  lands  (and,  by  small  deflection  from  the  original  sense, 
such  as  induced  the  forfeiture  of  goods  also)  were  denominated  felonies, 
Thus  it  was-  said,  that  suicide,  robbery,  and  rape,  were  felonies  ;  that  is,  the 
consequence  of  such  crimes  was  forfeiture ;  till  by  long  use  we  began  to 
signify  by  the  term  of  felony  the  actual  crime  committed,  and  not  the  penal 
consequence.  And  upon  this  system  only  can  we  account  for  the  cause, 
why  treason  in  ancient  times  was  held  to  be  a  species  of  felony :  viz,  be- 
cause it  induced  a  forfeiture. 

Hence  it  follows,  that  capital  punishment  does  by  no  means  enter  into 
the  true  idea  and  definition  of  felony.  Felony  may  be  without  inflicting 
capital  punishment,  as  in  the  cases  instanced  of  self-murder,  excusable 
homicide,  and  petit  larceny :  and  it  is  possible  that  capital  punishments 
may  be  inflicted,  and  yet  the  oflence  be  no  felony ;  as  in  case  of  heresy 
by  the  common  law,  which,  though  capital,  never  worked  any  forfeiture  of 
lands  or  goods  (o),  an  inseparable  incident  to  felony.  And  of  the  same 
nature  was  the  punishment  of  standing  mute,  without  pleading  to  an  in- 
dictment ;  which  at  the  common  law  was  capital,  but  without  any  forfeit- 
ure, and  therefore  such  standing  mute  was  no  felony.  In  short,  the  true 
criterion  of  felony  is  forfeiture  ;  for,  as  sir  Edward  Coke  justly  observes  ( p) 
in  all  felonies  which  are  punishable  with  death,  the  offender  loses  all  his 
lands  in  fee-simple,  and  also  his  goods  and  chattels ;  in  such  as  are  not  so 
punishable,  his  goods  and  chattels  only. 

*The  idea  of  felony  is  indeed  so  generally  connected  with  that  [  *98  ] 
of  capital  punishment,  that  we  find  it  hard  to  separate  them ;  and 
to  this  usage  the  interpretations  of  the  law  do  now  conform.  And  there- 
fore if  a  statute  makes  any  new  offence  felony,  the  law  (q)  implies  that  it 
shall  be  punished  with  death,  viz.  by  hanging  as  well  as  with  forfeiture : 
unless  the  offender  prays  the  benefit  of  clergy  ;  which  all  felons  are  enti- 
tled once  to  have,  provided  the  same  is  not  expressly  taken  away  by  sta^ 
tute.  And  in  compliance  herewith,  I  shall  for  the  future  consider  it  also  in 
the  same  light,  as  a  generical  term,  including  all  capital  crimes  below 
treason ;  having  premised  thus  much  concerning  the  true  nature  and  ori- 
ginal meaning  of  felony,  in  order  to  account  for  the  reason  of  those  instan- 
ces I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital  offences 
that  are  not  felonies  :  which  seem  at  first  view  repugnant  to  the  general 
idea  which  we  now  entertain  of  felony,  as  a  crime  to  be  punished  by  death : 
whereas  properly  it  is  a  crime  to  be  punished  by  forfeiture,  and  to  which 
death  may,  or  may  not  be,  though  it  generally  is,  superadded. 

I  proceed  now  to  consider  such  felonies  as  are  more  immediately  injurious 
to  the  king's  prerogative.  These  are,  1.  Offences  relating  to  the  coin,  not 
amounting  to  treason.  2.  Offences  against  the  king's  council.  3.  The 
ofience  of  serving  a  foreign  prince.     4.  The  offence  of  embezzling  or  de- 

(0)  S  Intt.  43.  (f )  1  Uftwk.  p.  C.  107.    S  Hawk.  P.  C.  444 

{p)  1  Inst.  891. 
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stroying  the  king's  armour  or  stores  of  war.    To  which  may  be  added  a 
fifth,  5.  Desertion  from  the  king's  armies  in  time  of  war. 

1 .  Offences  relating  to  the  coin  (4 ),  under  which  may  be  ranked  some  infe* 
rior  misdemeanors  not  amounting  to  felony,  are  thus  declared  by  a  series  of 
statutes  which  1  shall  recite  in  the  order  of  time.  And,  first,  by  statute  27 
£dw.  I.  c.  3-  none  shall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  base  metal,  into  the  realm  on  pain  of  forfeiture  of  life  and  goods. 

By  statute  9  Edw.  III.  st.  2.  no  sterling  money  shall  be  melted 
[  *99  ]    down,  upon  pain  of  forfeiture  thereof.     *By  statute  17  Edw.  III. 

none  shall  be  so  hardy  to  bring  false  and  ill  money  into  the  realm, 
on  pain  of  forfeiture  of  life  and  member  by  the  persons  importing,  and  the 
searchers  permitting  such  importation  (5).  By  statute  3  Hen.  V.  st.  1.  to 
make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfpence,  fuskins,  or 
dotkins,  in  order  to  utter  them,  is  felony ;  and  knowingly  to  receive  or  pay 
either  them  or  blanks  (r)  is  forfeiture  of  an  hundred  shillings.  By  statute 
14  Eliz.  c.  3.  such  as  forge  any  foreign  coin,  although  it  be  not  made  cur- 
rent here  by  proclamation,  shali  (with  their  aiders  and  abettors)  be  guilty 
of  misprision  of  treason  :  a  crime  which  we  shall  hereafter  consider  (6). 
By  statute  13  &  14  Car.  II.  c  31.  the  offence  of  melting  down  any  cni^ 
rent  silver  money  shall  be  punished  with  forfeiture  of  the  same,  and  also 
the  double  value :  and  the  offender,  if  a  freeman  of  any  town,  shall  be  dis- 
franchised ;  if  not,  shall  suffer  six  months'  imprisonment.  By  statute  6  & 
7  W.  III.  c.  17.  if  any  person  buys  or  sells,  or  knowingly  has  in  his  cus- 
tody, any  clippings,  or  filings,  of  the  coin,  he  shall  forfeit  the  same  and 
500/. ;  one  moiety  to  the  king,  and  the  other  to  the  informer ;  and  be 
branded  in  the  cheek  with  the  letter  R.  By  statute  8  <&  9  W.  III.  c.  26. 
if  any  person  shall  blanch  or  whiten  copper  for  sale  (which  makes  it 
resemble  silver) ;  or  buy  or  sell,  or  offer  to  sell  any  malleable  composi- 
tion, which  shall  be  heavier  than  silver,  and  look,  touch,  and  wear  like 
gold,  but  be  beneath  the  standard :  or  if  any  person  shall  receive  or  pay  al 
a  less  rate  than  it  imports  to  be  of  (which  demonstrates  a  consciousness  of 

(r)  S  Stat.  Hen.  T1.  c.  9. 

(4)  See  note  16,  p.  88.  such  foreign  coin,  is  a  felony  punishable  with 

(5)  Repealed  by  50  Oeo.  Tfl.  e.  49.  6  10.  seven  yrars*  transportation.  And  b^  the  sanM 
which  enacu,  "  That  it  shall  and  may  be  law-  act,  (sect.  6.)  haring  in  custody,  without  law 
foil  for  any  person  or  persons  to  export  the  gold  ful  excuse,  more  than  five  pieces  of  bad  coin, 
or  siWer  coin  of  the  realm  to  parts  beyond  the  is  punishable  with  a  forfeiture  of  not  exceed- 
seas,  and  also  to  melt  the  cold  and  silver  coin  ing  51.  nor  less  than  40«.  for  every  piece.  By 
of  the  reslm,  and  to  manufacture  or  export,  or  sect.  3.  importing  counterfeit  ^la  or  silver, 
otherwise  dispose  of  the  gold  or  silver  bullion  foreign  coin,  not  current,  with  intent  to  otter, 
produced  thereby ;  and  no  person  who  shall  is  felony,  punishable  with  transportation  for 
export  or  melt  such  gold  or  silver  coin,  or  who  not  exceeding  seven  years.  Importing  with 
shall  manufacture,  export,  or  dispose  of  such  an  intent  to  utteri  is  a  sufficient  offience  within 
bullion,  shall  be  subject  to  any  restriction,  for-  the  act.  1  £ast  .  G.  176.  And  by  43  Geo. 
feiture,  pain,  penalty,  incapscity,  or  disability  HI.  c  139.  s.  3  counterfeiting  foreign  coin,  not 
whatever,  for  or  in  resfiect  of  such  melting,  current  by  proclamation,  but  resembling  cop- 
man  u  fact  uring,  or  exporting  the  same  respec-  per  or  mixed  metal  coin  of  a  foreien  state,  is 
tively  ;  any  thing  in  any  Act  or  Acts  in  force  a  misdemeanor,  punishable,  for  the  first  of- 
tn  Great  Britain  er  Ireland  to  the  contrary  fence,  by  not  exceeding  one  year's  imprison* 
thereof  in  anywise  notwithstanding."  meat,  and  for  the  second,  transportation  for 

(6)  See  post,  120.  The  importation  of  fo-  seven  years.  And  sect.  6.  inflicts  a  penalty  of 
reign  bad  coin  is  further  provided  against,  not  exceeding  40s.  nor  less  than  10s.  for  every 
Thus,  by  the  37  Oeo.  III.  e.  186^  s.  2.  coining  such  piece  of  eoin  in  possession  of  a  perMm 
or  counterfeiting  any  kind  of  coin,  not  the  pro-  who  snail  have  more  tnan  five  pieces  in  his 
per  coin  of  the  realm,  nor  permitted  to  be  cur-  custody,  without  lawful  excuse.  And  by  sect. 
reut  {id  est,  by  proolamatioa  ander  great  seal)  7.  houses  of  suspected  peraons  may  be  aetnlh 
within  it,  but  resembling,  or  msde  with  intent  ed  by  warrant  for  such  counterfeit  coin 

to  resemble*  or  look  like  any  goU  or  silver       See  also  3  Geo.  IV.  c.  lli. 
coin  of  any  foreign  state,  &e.  or  to  pass  as 
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Its  baseness,  and  a  fraudulent  design)  any  counterfeit  or  diminished  milled 
money  of  this  kingdom,  not  being  cut  in  pieces  (7) ;  (an  operation  which 
is  expressly  directed  to  be  performed  when  any  such  money  shall  be  pro^ 
duced  in  eridence,  and  which  any  person,  to  whom  any  gold  or  silver  mo* 
ney  is  tendered,  is  empowered  by  statutes  9&10W.  111.  c.  21,  13  Geo. 
111.  c.  71,  and  14  Geo.  III.  c.  70,  to  perform  at  his  own  hazard,  and  the 
officers  of  the  exchequer  and  receivers  general  of  the  taxes  are  particu- 
larly required  to  perform  :)  all  such  persons  shall  be  guilty  of  felony ;  and 
may  be  prosecuted  for  the  same  at  any  time  within  three  months 
after  the  offence  committed.  *But  these  precautions  not  being  [*100] 
found  sufficient  to  prevent  the  uttering  of  false  or  diminished  mo- 
ney, which  was  only  a  misdemeanor  at  common  law,  it  is  enacted  by  sta- 
tute 15  &  16  Geo.  II.  c.  28.  that  if  any  person  shall  utter  or  tender  in  pay- 
ment (8)  any  counterfeit  coin,  knowing  it  so  to  be,  he  shall  for  the  first  of- 
fence be  imprisoned  six  months,  and  find  sureties  for  his  good  behaviour  for 
six  months  more ;  for  the  second  offence,  shall  be  imprisoned  two  years, 
and  find  sureties  ifor  two  years  longer  ;  and  for  the  third  offence,  shall  be 
guilty  of  felony  without  benefit  of  clergy  (9).     Also,  if  a  person  know- 

(7)  Selling  bate  and  counterfeit  money  at  iron  stamps,  with  intent  to  impress  the  scep- 
a  lower  rate  than  its  denomination  imports,  as  tres  on  sixpences.  The  court,  after  hearing 
twenty  bad  half  crowns  for  a  guinea,  is  a  two  aigaments,  declared,  **  the  intent  is  the 
crime  of  great  magnitude,  and  in  populous  offence,  and  the  hairing  in  his  custody  is  tm 
towns  is  much  practised.  The  offender  m  this  act  that  is  the  evidence  of  that  intent." 
case  is  either  the  coiner  himself,  or  the  whole-  This  case  is  more  fully  reported  in  Cases  in 
sale  dealer  between  the  coiner  and  the  uiterer,  the  Time  of  Lard  Hardwicke,  370 ;  and  there 
who  puts  each  piece  into  circulation  at  its  full  it  appears  that  one  count  was  for  having  in  his 
apparent  value.  The  statute  declares  that  the  custody  a  counterfeit  half-guinea,  with  intent 
onender  shall  suffer  death  as  in  case  of  felony  ;  to  utter  it.  The  court  take  no  notice  of  that 
but  not  having  expressly  taken  away  the  bene-  count  in  their  judgment.  But  in  the  argument 
fit  of  clergy,  for  the  first  offence  he  was  sub-  four  indictments  are  cited,  for  unlawfully  pro- 
ject only  to  be  burnt  in  the  hand,  and  to  suffer  curing  false  money  with  intent  to  utter  it, 
any  imprisonment  not  exceeding  a  year ;  and  aw)  with  intent  to  defraud  the  people  of  Eng- 
since  the  19  Geo.  III.  c.  74,  the  burning  in  the  land. 

hand  may  be  changed  by  the  court  into  a  fine.  The  words  in  the  statutp  15  and  16  Geo.  H. 

or  whipping  publicly  or  privately,  but  not  more  are  **  shall  utter,  or  tender  in  payment ;"  and 

than  three  times.    An  offender  of  this  descrip-  it  has  been  decided  that  the  words  in  payment 

tion  must  necessarily  be  so  conversant  with  refer  to  the  word  tender  only,  so  that  to  tender 

coining  or  coiners,  that  public  policy  requires  in  payment  is  one  offence,  and  to  utter  is  an- 

that  in  the  first  instance  he  should  be  sent  out  other ;  and  a  man  was  convicted  of  uttering^ 

of  the  kingdom.  who  having  received  a  good  shilling,  immedi* 

It  has  been  determined  that  the  term  milled  tdely  changed  it,  and  gave  back  a  bad  one,  in- 

moneyt  does  not  mean  edged  money,  or  money  sisting  it  was  the  one  he  received.    Frank** 

marked  on  the  edges.  case^  Leacht  736. 

The  word  milled  seems  to  be  superfluous,  If  a  roan  is  prosecuted  for  having  uttered, 

and  to  signify  nothing  more  than  coined  mo-  or  tendered  in  payment,  an]r  false  mony.  and 

ney.    Running*s  case^  Leach,  708.  for  having  done  the  same  within  ten  days  af- 

In  a  case  where  the  prisoner  had  counted  out  terwards,  these  two  acts  must  be  changed  in 

a  quantity  of  bad  money,  and  placed  it  upon  a  one  count.     Tandy^s  caae^  Leach,  970. 

table  for  a  person  who  bad  agreed  to  buy  it,  But  it  is  not  necessary  to  aver  in  such  count, 

but  before  it  was  paid  for,  and  whilst  it  lar  that  the  defendant  was  a  common  utterer  of 

«pon  the  Uble,  the  prisoner  was  apprehended,  false  money.     Smithes  ease,  lb.  lOOl. 

it  was  held  that  he  had  not  paid  it  or  put  it  off,  (8)  It  is  now  settled,  that  the  mere  act  of 

■o  as  to  be  guilty  of  this  crime.     Wooldridge*s'  hamng  counterfeit  silver  in  possession,  with 

MSff,  Leachy  25 i.  an  intent  to  utter  it  as  good,  is  no  offence,  for 

But  in  this  cam  he  certainly  mif ht  have  there  is  no  criminal  act  dons,    Russ.  &  R. 

been  prosecuted  for  a  misdemeanor ;  lor  every  C.  C.  184.  288.     But  procuring  base  coin,  with 

attempt  to  commit  either  a  felony  or  a  misde-  intent  to  utter  it  as  good,  is  a  misdemeanor ; 

meaner,  is  a  misdemeanor.    R.  t.  Scofisld,  and  having  a  large  quantity  of  such  coin  is 

CoU.  397.  evidence  of  having  procured  it  with  such  in- 

The  R.  V.  SuUcn,  2  Str.  1074,  which  is  the  tent,  unless  there  are  other  circumstances  to 

basis  of  the  cases,  R,  v.  Seofield,  and  R.  v.  induce  a  suspicion  that  the  defendant  was  the 

Higgins,  2  East,  5,  is  precisely  in  pomt  upon  maker.    Rass.  &  R.  C.  C.  308. 

this  sabject.    A  man  was  convicteci  of  a  mis*  (9)  By  the  3  Geo.  IV.  c.  114.  the  prisoner 

demeanor,  for  having  in  his  possessiop^two  may  be  sentenced  to  bard  labour.    The  rewad 
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ingly  tenders  in  payment  any  counterfeit  money,  and  at  tlie  same  time  has 
more  in  his  custody ;  or  shall,  within  ten  days  after,  knowingly  tender 
other  false  money  ;  he  shall  be  deemed  a  common  utterer  of  counterfeit 
money,  and  shall  for  the  first  offence  be  imprisoned  one  year,  and  find  sure- 
ties for  his  good  behaviour  for  two  years  longer ;  and  for  the  second,  be 
guilty  of  felony  without  benefit  of  clergy.  By  the  same  statute  it  is  also 
enacted,  that  if  any  person  counterfeits  ihe  copper  coin,  he  shall  suffer  two 
years'  imprisonment,  and  find  sureties  for  two  years  more.  By  statute  1 1 
Geo.  III.  c.  40.  persons  counterfeiting  copper  half-pence  or  farthings,  with 
their  abettors ;  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit 
copper  money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value  than 
it  imports  to  be  of ;  shall  be  guilty  of  single  felony  (10).  And  by  a  tempo- 
rary statute,  (14  Geo.  III.  c.  42.)  if  any  quantity  of  money,  exceeding  the 
sum  of  &ve  pounds,  being  or  purporting  to  be  the  silver  coin  of  this  realm, 
but  below  the  standard  of  the  mint  in  weight  or  fineness,  shall  be  imported 
into  Great  Britain  or  Ireland,  the  same  shall  be  forfeited  in  equal  moities  to 
the  crown  and  prosecutor  (11).  Thus  much  for  offences  relating  to  the 
coin,  as  well  misdemeanors  as  felonies,  which  I  thought  it  most  convenient 
to  consider  in  one  and  the  same  view. 

2.  Felonies,  against  the  king's  council  (s),  are  these.     First,  by  statute  3 

Hen.  VII.  c.  14.  if  any  sworn  servant  of  the  king's  household 
[*101]    conspires  or  confederates  to  kill  any  lord  of  this  *realra,  or  other 

person,  sworn  of  the  king's  council,  he  shall  be  guilty  of  felo- 
ny. Secondly,  by  statute  9  Ann.  c.  16.  to  assault,  strike,  wound,  or  at- 
tempt to  kill,  any  privy  counsellor  in  the  execution  of  his  office,  is  made  fe- 
lony .without  benefit  of  clergy. 

3.  Felonies  in  serving  foreign  states  ( 1 2),  which  service  is  generally  incon- 
sistent with  allegiance  to  one's  natural  prince,  are  restrained  and  punished 
by  statute  3  Jac.  I.  c.  4.  which  makes  it  felony  for  any  persons  whatever 
to  go  out  of  the  realm,  to  serve  any  foreign  prince,  without  having  first 
taken  the  oath  of  allegiance  before  his  departure.  And  it  is  felony  also 
for  any  gentleman,  or  person  of  higher  degree,  or  who  hath  borne  any  ofiice 
in  the  army,  to  go  out  of  the  realm  to  serve  such  foreign  prince  or  state, 
without  previously  entering  into  a  bond  with  two  sureties,  not  to  be  recon- 
ciled to  the  see  of  Rome,  or  enter  into  any  conspiracy  against  his  natural 
sovereign.  And  farther,  by  statute  9  Geo.  II.  c.  30.  enforced  by  statute 
29  Geo.  II.  c.  17.  if  any  subject  of  Great  Britain  shall  enlist  himself,  or  if 
any  person  shall  procure  him  to  be  enlisted,  in,  any  foreign  service,  or  de- 

(«)  See  Book  I.  page  S34. 

giTon  by  the  15  Geo.  II.  c.  7.  is  taken  away  by  the  )9  Geo.  III.  in  all  cases  of  felony,  whieii 

58  Geo.  III.  c.  70.  had  the  benefit  of  ctei^,  was  burning  in  the 

(10)  The  15  &  16  Geo.  11.  c.  28,  and  the  11  hand ;  and  imprisonment  for  any  time,  at  the 

Geo.  III.  c.  40.  specify  halfpence  and  farthing*  discretion  of  the  judge,  not  more  than  for  one 

only ;  but  other  pieces  of  copper  money  hav-  year,  under  the  18  Eliz.  c.  7,  ^  3.     By  the  19 

ing  been  since  coined,  the  provisions  of  those  Geo.  III.  c.  74.  burning  in  the  hand  may  be 

statutes,  by  the  37  Geo.  III.  c.  126.  are  extend-  changed  at  the  discretion  of  the  judge  into  a 

ed  to  all  other  pieces  of  copper  money  which  fine,  or  whipping  not  more  than  three  tiroes, 

are  ordered  to  be  current  by  the  king's  procls'  See  p.  372.  post. 

mation.    A  remarkable  error  is  made  m  two        (11)  This  statute,  by  the  39  Geo.  III.  c.  74. 

different  pages  of  Mr.  East's  publication  upon  is  revived  and  made  perpetual, 
criminal  law,  which  states  the  punishment  for        (12)  The  serving  a  foreign  state  seems  po- 

coining  copper  monev,  and  for  selling  counter-  nishable  in  the  (J.  S.  only  when  that  state  is  at 

feit  money  tor  less  than  its  denomination  im-  war  with  another  state  with  which  the  U.  S. 

ports,  to  be  only  burning  in  the  hand,  and  im-  are  at  peace.    See  Story's  laws  (J.  S.  1694. 

prisonment  not  eiceeding  a  year.    1  Cast  P.  As  to  embezsleroent  and  desertion,  see  id. 

C.  162  &  181.    Bat  the  punishment  before  992^  dco. 
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tain  or  embark  him  for  that  purpose,  without  licence  under  the  king's  sign 
manual,  he  shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the 
person  so  enlisted  or  enticed,  shall  discover  his  seducer  within  fifteen  days^ 
so  as  he  may  be  apprehended  and  convicted  of  the  same,  he  shall  be  in- 
demnified. By  statute  29  Geo.  II.  c.  17.  it  is  moreover  enacted,  that  to 
serve  under  the  French  king,  as  a  military  officer,  shall  be  felony  without 
benefit  of  clergy  ;  and  to  enter  into  the  Scotch  brigade  in  the  Dutch  ser- 
vice, without  previously  taking  the  oaths  of  allegiance  and  abjuration, 
shall  be  a  forfeiture  of  500/.  (13). 

4.  Felony  by  embezzling  or  destroi/ingthe  king's  armour  or  warlike  stores, 
is,  in  the  first  place,  so  declared  to  be  by  statute  31  Eliz.  c.  4.  which  en- 
acts, that  if  any  person  having  the  charge  or  custody  of  the  king's  armour,, 
ordnance,  ammunition,  or  habiliments  of  war  ;  or  of  any  victual  provided  for 
victualling  the  king's  soldiers  or  mariners ;  shall,  either  for  gain,  or 

to  impede  his  majesty's  service,  embezzle  the  same  *to  the  value  of  [*102] 
twenty  shillings,  such  offence  shall  be  felony.  And  the  statute  22 
Car.  11.  c.  5.  takes  away  the  benefit  of  clergy  from  this  offence  (14),  and 
from  stealing  the  king's  naval  stores  to  the  value  of  twenty  shillings  ;  with 
a  power  for  the  judge,  after  sentence,  to  transport  the  offender  for  seven 
years.  Other  inferior  embezzlements  and  misdemeanors,  that  fall  under 
this  denomination,  are  punished  by  statutes  9  &  10  W.  III.  c.  41,  I  Geo. 
I.  c.  25,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  corporal  punish- 
ment, and  imprisonment  (15).  And  by  statute  12  Geo.  III.  c.  24.  to  set 
on  fire,  burn,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built, 
building,  or  repairing ;  or  any  of  the  king's  arsenals,  magazines,  dock-yards, 
rope-yards,  or  victualling  offices,  or  materials  thereunto  belonging  ;  or  mili- 
tary, naval,  or  victualling  stores,  or  ammunition  ;  or  causing,  aiding,  pro- 
curing, abetting,  or  assisting  in,  such  offence  ;  shall  be  felony  without 
benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war,  whether  by  land  or 
sea,  in  England  or  in  parts  beyond  the  sea,  is  by  the  standing  laws  of  the 
land  (exclusive  of  the  annual  acts  of  parliament  to  punish  mutiny  and  de- 
sertion) and  particularly  by  statute  18  Hen.  VI.  c.  19.  and  5  Eliz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the  statute  2  &  3 
Edw.  VI.  c.  2.  clergy  is  taken  away  from  such  deserters,  and  the  offence 
is  made  triable  by  the  justices  of  every  shire.  The  same  statutes  punish 
other  inferior  military  offences  with  fines,  imprisonment,  and  other  penal- 
ties (16). 

(1.3}  These  statutes  of  9  Geo.  II.  and  29  seven  years. 

Geo.  If.  are  repealed  by  the  59  Geo.  III.  c.  69.  (15)  By  the  39  &  40  Geo.  III.  e.  89.  s.  1. 

which  re-enacts  and  adds  to  their  proTisions,  persons,  other  than  contractors,  receiving  or 

and  by  it  the  entering  into,  or  agreeing  to  en-  having  stores  of  war  in  their  possession,  may 

ter  into,  the  aid  of  a  foreign  prince  or  people,  be  transported  for  fourteen  years ;  and  by  sec. 

^c.  in  any  warlike  capacity  whatever,  or  go-  2.  persons  convicted  of  offences  against  the  9 

ing  abroad  with  that  intent,  or  attempting  to  &  10  Wm.  HI.  may,  in  addition  to  the  punish- 

get  others  to  do  so.  is  a  misdemeanor,  and  pu-  ment  thereby  to  be  inflicted,  be  punislied  with 

nishable  by  fine  or  imprisonment,  or  both ;  and  whipping  and  imprisonment,  or  either,  but  the 

a  penalty  of  30/.  is  imposed  on  masters  of  pentilty  may  be  mitigated, 

ships  and  owner  for  assisting  in  the  offence  ;  (16)  To  this  class  of  felonies  injurious  to 

there  are  further  provisions  Tor  preventing  the  the   king's  prerogative,  may  be  added  two 

offence.  felonies  lately  created  by  the  legislature,  who 

(14)  This  provision  of  the  statute  22  Car.  thought  it  expedient  to  repress  the  attempts  of 
II.  c.  5,  which  takes  away  the  benefit  of  the  mischievous  and  disaffected  persons,  by  trans- 
clergy,  iH  repealed  by  the  5  Geo.  IV.  c.  53,  portation  or  capital  punishment.  The  37 
and  offenders  may  be  transported  for  life,  or  Geo.  III.  c.  70.  (revived  and  made  perpetual 
for  not  lesR  than  seven  years,  or  imprisoned,  by  the  57  Geo.  III.  c.  7.)  enacts,  that  if  any 
with  or  without  hard  labour,  for  not  exceeding  person  shall  maliciously  and  advisedly  endea 
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CHAPTER  VIIL 
OF  PRAEMUNIRE. 

A  THIRD  Species  of  offence  more  immediately  affecting  the  king  and 
his  government,  though  not  subject  to  capital  punishment,  is  that  of  prae- 
munire  ;  so  called  from  the  words  of  the  writ  preparatory  to  the  prosecution 
thereof:  ^*  praemunire  (a)  facias  A.  ^."  cause  A.  B.  to  be  forewarned  that 
he  appear  before  us  to  answer  the  contempt  wherewith  he  stands  charged : 
which  contempt  is  particularly  recited  in  the  prean^ble  to  the  writ  (6). 
It  took  its  original  from  the  exorbitant  power  claimed  and  exercised  in 
England  by  the  pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy 
for  our  ancestors  to  bear. 

.  It  may  justly  be  observed,  that  religious  principles,  which  (when  ge- 
nuine and  pure)  have  an  evident  tendency  to  make  their  professors  better 
citizens  as  well  as  better  men,  have  (when  perverted  and  erroneous)  been 
usually  subversive  of  civil  government,  and  been  made  both  the  cloak  and 
the  instrument  of  every  pernicious  design  that  can  be  harboured  in  the 
heart  of  man.  The  unbounded  authority  that  was  exercised  by  the  Druids 
in  the  west,  under  the  influence  of  pagan  superstition,  and  the  terrible 
ravages  committed  by  the  Saracens  in  the  east,  to  propagate  the  religion 
of  Mahomet,  both  witness  to  the  truth  of  that  ancient  universal  observa- 
tion, that  in  all  ages  and  in  all  countries,  civil  and  ecclesiastical  tyranny 
are  mutually  productive  of  each  other.     It  is  therefore  the  glory  of  the 

church  of  England,  that  she  inculcates  due  obedience  to  lawful 
[  *104]  authority,  and  hath  been  (as  her  prelates  on  *a  trying  occasion 

once  expressed  it)  (c)  in  her  principles  and  practice  ever  most  un- 
questionably loyal.  The  clergy  of  her  persuasion,  holy  in  their  doctrines 
and  unblemished  in  their  lives  and  conversation,  are  also  moderate  in  their 
audition,  and  entertain  just  notions  of  the  ties  of  society  and  the  rights  of 
civil  government.  As  in  matters  of  faith  and  morality  they  acknowledge 
no  guide  but  the  Scriptures,  so,  in  matters  of  external  polity  and  of  private 
right,  they  derive  all  their  title  from  the  civil  magistrate  ;  they  look  up  to 
the  king  as  their  head,  to  the  parliament  as  their  lawgiver,  and  pride 
themselves  in  nothing  more  justly,  than  in  being  true  members  of  the 
church,  emphatically  hy  law  established.  Whereas  the  notions  of  eccle- 
siastical liberty,  in  diose  who  differ  from  them,  as  well  in  one  extreme  as 
the  other  (for  I  here  only  speak  of  extremes),  are  equally  and  totally  des- 
tructive of  those  ties  and-  obligations  by  which  all  society  is  kept  together  ; 
equally  encroaching  on  those  rights,  which  reason  and  the  original  con- 

(a)  A  baibaroos  word  for  srofmonen*  (1).  (e)  Address  to  James  II.  16S7 

(»)  Old.  Nat.  Brev.  101,  edit.  1534. 

TOOT  to  ««2ue«  any  person  Berving  in  her  ma-  pay,  nor  liable  for  what  he  then  does  to  a 

jesty's  service  by  sea  or  land  from  bis  duty  and  court-martial,  is  a  i>eT8on  serving  in  the  king's 

allegiance,  or  to  incite  any  person  to  commit  forces  by  sea,  within  the  37  Geo,  III.  so  as  to 

anj  act  of  mutinv  or  mutinous  practice,  he  make  the  seducing  him  an  offence  within  that 

shall  be  guilty  of  4lony,  and  shall  suffer  death  act.    Russ.  &.  R.  C.  C.  76. 

without  benefit  of  clergy.    The  crime,  wher-  (I)  Praemunio,  in  law-latin,  is  used  in  all 

ever  committed,  may  be  tried  in  any  county,  its  tc^nses  and  participles,  for  j^raemoMo  ox  dta. 

A  sailor  in  a  sick  hospital,  where  he  had  been  Ducange  Gloss, 
for  thirty  days,  and  therefore  not  entitled  to 
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tract  of  every  free  state  in  the  universe  have  vested  in  the  sovereign  pow- 
er ;  and  equally  aiming  at  a  distinct  independent  supremacy  of  their  own, 
where  spiritual  men  and  spiritual  causes  are  concerned.  The  dreadful 
effects  of  such  a  religious  higotry,  when  actuated  by  erroneous  principles, 
even  of  the  protestant  kind,  are  sufficiently  evident  from  the  history  of  the 
anabaptists  in  Germany,  the  covenanters  in  Scotland,  and  that  deluge  of 
sectaries  in  England,  who  murdered  their  sovereign,  overturned  the  church 
and  monarchy,  shook  every  pillar  of  law,  justice,  and  private  property, 
and  most  devoutly  established  a  kingdom  of  the  saints  in  their  stead.  But 
these  horrid  devastations,  the  effects  of  mere  madness,  or  of  zeal  that  was 
nearly  allied  to  it,  though  violent  and  tumultuous,  were  but  of  a  short 
duration.  Whereas  the  progress  of  the  papal  policy,  long  actuated  by 
the  steady  counsels  of  successive  pontiffs,  took  deeper  root,  and  was  at 
length  in  some  places  with  difficulty,  in  others  never  yet,  extirpated.  For 
this  we  might  call  to  witness  the  black  intrigues  of  the  Jesuits,  so  la^tely 
triumphant  over  Christendom,  but  now  universally  abandoned  by  even 
the  Roman  catholic  powers:  but  the  subject  of  our  present 
^chapter  rather  leads  us  to  consider  the  vast  strides  which  were  [*105] 
formerly  made  in  this  kingdom  by  the  popish  clergy ;  how  nearly 
they  arrived  to  effecting  their  grand  design ;  some  few  of  the  means  they 
made  use  of  for  establishing  their  plan ;  and  how  almost  all  of  them  have 
been  defeated  or  converted  to  better  purposes,  by  the  rigour  of  our  free 
constitution,  and  the  wisdom  of  successive  parliaments. 

The  ancient  British  church,  by  whomsoever  planted,  was  a  stranger  to 
the  bishop  of  Rome,  and  all  his  pretended  authority.  But  the  pagan 
Saxon  invaders,  having  driven  the  professors  of  chidstianity  to  the  remotest 
corners  of  our  island,  their  own  conversion  was.  afterwards  effected  by 
Angus  tin  the  monk,  and  other  missionaries  from  the  court  of  Rome.  This 
naturally  introduced  some  few  of  th^  papal,  corruptions  in  point  of  faith 
and  doctrine ;  but  we  read  of  no  civil  authority  claimed  by  the  pope  in 
these  kingdoms,  till  the  sera  of  the  Norman  conquest ;  when  the  then 
reigning  pontiff  having  favoured  duke  William  iA  his  projected  invasion, 
by  blessing  his  host  and  consecrating  his  banners,  he  took  that  opportunity 
also  of  establishing  his  spiritual  encroachments :  and.  was  even  permitted 
so  to  do  by  the  policy  of  the  conqueror,  in  order  more  effectually  to  hum- 
ble the  Saxon  clergy  and  aggrandize  his  Norman  prelates ;  prelates,  who, 
being  bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  contracted  a 
reverence  and  regard  for  it,  and  took  a  pleasure  in  rivetting  the  chains  of 
a  free-born  people. 

The  most  stable  foundation  of  legal  and  rational  government  is  a  due- 
subordination  of  rank,  and  a  gradual  scale  of  authority ;  and  tyranny  al%o< 
itself  is  most  surely  supported  by  a  regular  increase  of  despotism,  rising' 
from  the  slave  to  the  sultan :  with  this  difference  however,  that  the  mea- 
sure of  obedience  in  the  one  is  grounded  on  the  principles  of  society,  and 
is  extended  no  farther  than  reason  and  necessity  will  warrant :  in  the  other 
it  is  limited  only  by  absolute  will  and  pleasure,  without  permitting  the  in- 
ferior to  examine  the  title  upon  which  it  is  founded.     More  effectually 
therefore  to  enslave  the  consciences  and  minds  of  the  people,  the 
Romish  *clergy  themselves  paid  the  most  implicit  obedience  to    [*106] 
their  own  superiors  or  prelates ;  and  they,  in  their  turns,  were  as 
blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  decisions  they 
held  to  be  infallible,  and  his  authority  co-extensive  with  the  christian  world. 
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Hence  his  legates  a  latere  were  introduced  into  every  kingdom  of  Europe, 
his  bulls  and  decretal  epistles  became  the  rule  both  of  faith  and  discipline 
his  judgment  was  the  final  resort  in  all  cases  of  doubt  or  difficulty,  his 
decrees  were  enforced  by  anathemas  and  spiritual  censures,  he  dethroned 
even  kings  that  were  refractory,  and  denied  to  whole  kingdoms  (when  un- 
dutiful)  the  exercise  of  christian  ordinances,  and  the  benefits  of  the  gospel 
of  God. 

But,  though  the  being  spiritual  head  of  the  church  was  a  thing  of  great 
sound,  and  of  greater  authority,  among  men  of  conscience  and  piety,  yet 
the  court  of  Rome  was  fully  apprized  that  (among  the  bulk  of  mankind) 
power  cannot  be  maintained  without  property ;  and  therefore  its  attention 
began  very  early  to  be  rivetted  upon  every  method  that  promised  pecuniaiy 
advantage.  The  doctrine  of  purgatory  was  introduced,  and  with  it  thie 
purchase  of  masses  to  redeem  the  souls  of  the  deceased.  New-fangled 
ofiences  were  created,  and  indulgences  were  sold  to  the  wealthy,  for  liberty 
to  sin  without  danger.  The  canon  law  took  cognizance  of  crimes,  injoin- 
ed  penance  pro  salute  animae,  and  commuted  that  penance  for  money. 
Non-residence  and  pluralities  among  the  clergy,  and  marriages  among  the 
laity  related  within  the  seventh  degree,  were  strictly  prohibited  by  canon ; 
but  dispensations  were  seldom  denied  to  those  who  could  afibrd  to  buy 
them.  In  short,  all  the  wealth  of  Christendom  was  gradually  drained  by 
a  thousand  channels,  into  the  cofiTers  of  the  holy  see. 

The  establishment  also  of  the  feodal  system  in  most  of  the  governments 
of  Europe,  whereby  the  lands  of  all  private  proprietors  were  declared  to 
be  holden  of  the  prince,  gave  a  hint  to  the  court  of  Rome  for  usurping  a 
similar  authority  over  all  the  preferments  of  the  church  ;  which  began  first 
in  Italy,  and  gradually  spread  itself  to  England.  The  pope  be- 
[*107]  came  a  *feodal  lord ;  and  all  ordinary  patrons  were  to.  hold  their 
right  of  patronage  under  this  universal  superior.  Estates  held 
by  feodal  tenure,  being  originally  gratuitous  donations,  were  at  that  time 
denominated  beneficia ;  their  very  name  as  well  as  constitution  was  bor- 
rowed, and  the  care  of  the  souls  of  a  parish  thence  came  to  be.denominat- 
ed  a  benefice*  Lay  fees  were  conferred  by  investiture  or  delivery  of  corpo- 
ral possession ;  and  spiritual  benefices,  which  at  first  were  universally  do- 
native, now  received  in  like  manner  a  spiritual  investiture,  by  institution 
from  the  bishop,  and  induction  under  his  authority.  As  lands  escheated  to 
the  lord,  in  defect  of  a  legal  tenant,  so  benefices  elapsed  to  the  bishop  upon 
non-presentation  by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The 
annual  tenths  collected  from  the  clergy  were  equivalent  to  the  feodal  ren- 
der, or  rent  reserved  upon  a  grant ;  the  oath  of  canonical  obedience  was 
copied  from  the  oath  of  fealty  required  from  the  vassal  by  his  superior  ; 
and  the  primer  seisins  of  our  military  tenures,  whereby  the  first  profits  of 
an  heir's  estate  were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
exaction  of  first-fruits  from  the  beneficed  clergy.  And  the  occasional  aids 
and  talliages,  levied  by  the  prince  on  his  vassals,  gave  a  handle  to  the 
pope  to  levy,  by  the  means  of  his  legates  a  latere^  peter-pence  and  other 
taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  of  either 
emperor  or  feodal  lord.  He  reserved  to  himself,  by  his  own  apostolical  au- 
thority  (d),  the  presentation  to  all  benefices  which  became  vacant  while 
the  incumbent  was  attending  the  court  of  Rome  upon  any  occasion,  or  on 

(<f)  Extrac.  I.  3,  t.  3,  e.  IS. 
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his  journey  thither,  or  back  again  ;  and  moreover  such  also  as  became  va- 
cant by  his  promotion  to  a  bishoprick  or  abby :  "  etiamsi  ad  iUa  personae 
eonst£everint  et  tMmerirU  per  eleetionem  out  quemvis  alium  modum  assumi.^ 
And  this  last,  the  canonists  declared,  was  no  detriment  at  all  to  the  patron, 
being  only  like  the  change  of  a  life  in  a  feodal  estate  by  the  lord.  Dis- 
pensations to  avoid  these  vacancies  begat  the  doctrine  of  commendams : 
and  papal  provisions  were  the  previous  nomination  to  such  bene- 
fices, by  a  kind  of  anticipation,  before  they  ^became  actually  [*108] 
void :  though  afterwards  indiscriminately  applied  to  any  right  of 
patronage  exerted  or  usurped  by  the  pope..  In  consequence  of  which  the 
best  livings  were  filled  by  Italian  and  other  foreign  clergy,  equally  unskilled 
in  and  adverse  to  the  laws  and  constitution  of  England.  The  very  nomi- 
nation to  bishoprickst  that  ancient  prerogative  of  the  crown,  was  wrested 
from  king  Henry  the  First,  and  afterwards  from  his  successor  king  John ; 
and  seemingly  indeed  conferred  on  the  chapters  belonging  to  each  see ;  but 
by  means  of  the  frequent  appeals  to  Rome,  through  the  intricacy  of  the 
laws  which  regulated  canonical  elections,  was  eventually  vested  in  the 
pope.  And,  to  sum  up  this  head  with  a  transaction  most  unparaMeled  and 
astonishing  in  its  kind,  pope  Innocent  III.  had  at  length  the  effrontery  to 
demand,  and  king  Jolm  had  the  meanness  to  consent  to,  a  resignation  of 
his  crown  to  the  pope,  whereby  England  was  to  become  for  ever  St.  Pe- 
ter's patrimony  ;  and  the  dastardly  monarch  re-accepted  his  sceptre  from 
the  hands  of  the  papal  legate,  to  hold  as  the  vassal  of  the  holy  see,  at  the 
annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved,  by  the  court  of 
Rome,  was  a  master-piece  of  papal  policy.  Not  content  with  the  ample 
provision  of  tithes,  which  the  law  of  the  land  had  given  to  the  paroclual 
clergy,  they  endeavoured  to  grasp  at  the  lands  and  inheritances  of  the 
kingdom,  and  (had  not  the  legislature  withstood  them)  would  by  this  time 
have  probably  been  masters  of  every  foot  of  ground  in  the  kingdom.  To 
this  end  they  introduced  the  monks  of  the  Benedictine  and  other  rules,  men 
of  sour  and  austere  religion,  separated  from  the  world  and  its  concerns  by 
a  vow  of  perpetual  celibacy,  yet  fascinating  the  minds  of  the  people  by 
pretences  to  extraordinary  sanctity,  while  all  their  aim  was  to  aggrandize 
the  power  and  extend  the  influence  of  their  grand  superior  the  pope.  And 
as,  in  those  times  of  civil  tumult,  great  rapines  and  violence  were  daily 
committed  by  overgrown  lords  and  their  adherents,  they  were  taught  to 
believe,  that  foun<£ng  a  monastery  a  little  before  their  death  would  atone 
for  a  life  of  incontinence,  disorder,  and  bloodshed.  Hence  in- 
numerable abbeys  and  religious  houses  were  built,  within  a  *cen-  [*109] 
tury  after  the  conquest,  and  endowed,  not  only  with  the  tithes  of 
parishes  which  were  ravished  from  the  secular  clergy,  but  also  with  lands, 
manors,  lordships,  and  extensive  baronies.  And  the  doctrine  inculcated 
was,  that  whatever  Was  so  given  to,  or  purchased  by,  the  monks  and  friars, 
was  consecrated  to  God  himself ;  and  that  to  alienate  or  take  it  away  was 
no  less  than  the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur 
to  the  recollection  of  the  reader,  set  on  foot  by  the  court  of  Rome,  for  effect- 
ing an  entire  exemption  of  its  clergy  from  any  intercourse  with  the  civil 
magistrate :  such  as  the  separation  of  the  ecclesiastical  court  from  the 
temporal ;  the  appointment  of  its  judges  by  merely  spiritual  authority 
without  any  interposition  from  the  crown  ;  the  exclusive  jurisdiction  it 
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claimed  orer  all  ecclesiaatical  penons  and  causes ;  and  the  pritnUgium 
deriadey  or  benefit  of  clergy,  which  delivered  all  clerks  from  any  trial  or 
punishment  except  before  their  own  tribunal.  But  the  history  and  progress 
of  ecclesiastical  courts  (e),  as  well  as  of  purchases  in  mortmain  (/),  have 
already  been  fully  discussed  in  the  preceding  book  :  and  we  shall  have 
an  opportunity  of  examining  at  large  the  nature  of  the  priviUgium  cleri" 
cole  in  the  progress  of  the  present  one.  And  therefore  I  shall  only  ob- 
serve at  present,  that  notwithstanding  this  plan  of  pontifical  power  was  so 
deeply  laid,  and  so  indefaiigably  pursued  by  the  unwearied  politics  of  the 
court  of  Rome  through  a  long  succession  of  ages ;  notwithstanding  it  was 
polished  and  improred  by  the  united  endeavours  of  a  body  of  men,  who 
engrossed  all  the  learning  of  Europe  for  centuries  together ;  notwithstand- 
ing it  was  firmly  and  resolutely  executed  by  persons  the  best  calculated 
for  establishing  tyranny  and  despotism,  being  fired  with  a  bigotted  enthu- 
siasm (which  prevailed  not  only  among  the  weak  and  simple,  but  even 
among  those  of  the  best  natural  and  acquired  endowments),  unconnected 
with  their  fellow-subjects,  and  totally  indififerent  to  what  might  befal  that 
posterity  to  which  they  bore  no  endearing  relation : — ^yet  it  vanish- 
[*1I0]  ed  into  ^nothing,  when  the  eyes  of  the  people  were  a  little  en- 
lightened, and  they  set  themselves  with  vigour  to  oppose  it.  ^ 
vain  and  ridiculous  is  the  attempt  to  live  in  society,  without  acknowledg- 
ing the  obligations  which  it  lays  us  under ;  and  to  affect  an  entire  inde- 
pendence of  that  civil  state,  which  protects  us  in  all  our  rights,  and  gives 
us  every  other  liberty,  that  only  excepted  of  despising  the  laws  of  the  com- 
munity. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  original  and 
subsequent  progress  of  the  papal  usurpations  in  England,  let  us  now  re- 
turn to  the  statutes  of  praemunire^  which  were  framed  to  encounter  this 
overgrown  yet  increasing  evil.  King  Edward  I.,  a  wise  and  magnani- 
mous prince,  set  himself  in  earnest  to  shake  off  this  servile  yoke  {g).  He 
would  not  suffer  his  bishops  to  attend  a  general  council,  till  they  had  sworn 
not  to  receive  the  papal  benediction.  He  made  light  of  all  papal  bulles 
and  processes :  attacking  Scotland  in  defiance  of  one  :  and  seizing  the 
temporalities  of  his  clergy,  who  under  pretence  of  another  refused  to  pay 
a  tax  imposed  by  parliament.  He  strengthened  the  statutes  of  mortmain  ; 
thereby  closing  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  swallowed.  And,  one  of  his  subjects  having  ob- 
tained a  bulle  of  excommunication  against  another,  he  ordered  him  to  be 
executed  as  a  traitor,  according  to  the  ancient  law  (A).  And  in  the  thirty- 
fifth  year  of  his  reign  was  made  the  first  statute  against  papal  provisions, 
being,  according  to  sir  Edward  Coke  (t),  the  foundation  of  all  the  subse- 
quent statutes  of  praemunire^  which  we  rank  as  an  offence  immediately 
against  the  king,  because  every  encouragement  of  the  papal  power  is  a 
diminution  of  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  again  endeavoured 
to  encroach,  but  the  parliament  manfully  withstood  him  ;  and  it  was  one 
of  the  principal  articles  charged  against  that  unhappy  prince,  that  he  had 
given  allowance  to  the  bulles  of  the  see  of  Rome.  But  Edward  the 
Third  was  of  a  temper  extremely  different :  and  to  remedy  these 
[*111]    ^inconveniences  first  by  gentle  means,  he  and  his  nobility  wrote 

{*)  See  Book  in.pag.  61.  {h)  Bro.  Ahr.  tU.  Cormu,  llff.    7Ve«Mii,  14.    0 

(/)  See  Book  II.  page  84)6.  Rep.  p.  1,  fol.  12.    8  Ass.  10. 

ig)  Dav.  8S,  4«.  (0  S  Inst.  563. 
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in  expostulation  to  the  pope :  but  receiving  a  menacing  and  contemptu- 
ous answer,  withal  acquainting  himi  that  the  emperor  (who  a  few 
years  before  at  the  diet  of  Nuremberg,  a.  d.  1323,  had  established  a  law 
against  provisions)  (A),  and  also  the  king  of  France,  had  lately  submitted 
to  the  holy  see  ;  the  king  replied,  that  if  both  the  emperor  and  the  French 
king  should  take  the  pope's  part,  he  was  ready  to  give  battle  to  them  both, 
in  defence  of  the  liberties  of  the  crown.  Hereupon  more  sharp  and  penal 
laws  were  devised  against  provisors  (/),  which  enact  severally,  that  the 
court  of  Rome  shall  not  present  or  collate  to  any  bishoprick  or  living  in 
England ;  and  that  whoever  disturbs  any  patron  in  the  presentation  to  a 
living  by  virtue  of  a  papal  provision,  such  provisor  shall  pay  fine  and  ran- 
som to  Uie  king  at  his  will,  and  be  imprisoned  till  he  renounces  such  pro- 
vision :  and  the  same  punishment  is  inflicted  on  such  as  cite  the  king,  or 
any  of  his  subjects,  to  answer  in  the  court  of  Rome.  And  when  the  holy 
see  resented  these  proceedings,  and  pope  Urban  V.  attempted  to  revive  the 
vassalage  and  annual  rent  to  which  king  John  had  subjected  his  kingdom, 
it  was  unanimously  agreed  by  all  the  estates  of  the  realm  in  parliament 
assembled,  40  Edw.  111.,  that  king  John's  donation  was  null  and  void,  be- 
ing without  the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath :  and  all  the  temporal  nobility  and  commons  engaged,  that  if  the  pope 
should  endeavour  by  process  or  otherwise  to  maintain  these  usurpations, 
they  would  resist  and  withstand  him  with  all  their  power  (m). 

In  the  reign  of  Richard  the  Second,  it  was  found  necessary  to  sharpen 
and  strengthen  these  laws,  and  therefore  it  was  enacted  by  statutes  3  Kic 
II.  c.  3.  and  7  Ric.  II.  c.  12.  first,  that  no  alien  should  be  capable  of  letting 
his  benefice  to  farm ;  in  order  to  compel  such  as  had  crept  in,  at  least 
to  reside  on  their  preferments :  and  afterwards,  that  no  alien 
^should  be  capable  to  be  presented  to  any  ecclesiastical  preferment,  [*  1 1 2] 
under  the  penalty  of  the  statutes  of  provisors.  By  the  statute  12 
Ric.  II.  c.  15.  all  liegemen  of  the  king,  accepting  of  a  living  by  any  foreign 
provision,  are  put  out  of  the  king's  protection,  and  the  benefice  made  void. 
To  which  the  statute  13  Ric.  II.  st.  2.  c.  2.  adds  banishment  and  forfeiture 
of  lands  and  goods  :  and  by  c.  3.  of  the  same  statute,  any  person  bringing 
over  any  citation  or  excommunication  from  beyond  sea,  on  account  of  the 
execution  of  the  foregoing  statutes  of  provisors,  shall  be  imprisoned,  forfeit 
his  goods  and  lands,  and  moreover  suffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  words  praemunire 
facias^  being  (as  we  said)  used  to  command  a  citation  of  the  party,  have 
denominated  in  common  speech  not  only  the  writ,  but  the  ofience  itself  of 
maintaining  the  papd  power,  by  the  name  oi  praemunire.  And  according- 
ly the  next  statute  I  shall  mention,  which  is  generally  referred  to  by  all 
subsequent  statutes,  is  usually  called  the  statute  o{  praemunire.  It  is  the 
statute  16  Ric.  II.  c.  5.  which  enacts,  that  whoever  procures  at  Rome,  or 
elsewhere,  any  translations,  processes,  excommunications,  bulles,  instru- 
ments, or  other  things  which  touch  the  king,  against  him,  his  crown,  and 
realm,  and  all  persons  aiding  and  assisting  therein,  shall  be  put  out  of  the 
king's  protection,  their  lands  and  goods  forfeited  to  the  king's  use,  and  they 
shall  be  attached  by  their  bodies  to  answer  to  the  king  and  his  council :  or 
process  of  praemunire  facias  shall  be  made  out  against  them  as  in  other 
cases  of  provisors. 

(Jfc)  Mod.  Un.  Hist.  xxlx.  S9S.  a.  1.    38  Edw.  inl  st.  1,  g.  4,  and  st.  %  c.  1,  S»  S,  4» 

1}  Stat.  25  Edw.  m.  st.  0.    27  Edw.  III.  st  1,       («)  Seld.  tn  FUL  10. 4. 
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By  the  statute  2  Hen.  lY.  c.  3.  all  persons  who  accept  any  pvonsion 
from  the  pope,  to  be  exempt  from  canonical  obedience  to  their  proper  ordi* 
nary,  are  also  subjected  to  the  penalties  of  pfaemunire*  And  this  is  the  last 
of  our  ancient  statutes  touching  Ma  offence  ;  the  usurped  civil  power  of 
the  bishop  of  Rome  being  pretty  well  broken  down  by  these  statutes,  as 

his  usurped  religious  power  was  in  about  a  century  ailerwaids ; 
[*1 13]    the  spirit  of  the  nation  being  so  much  raised  ^against  foreigners, 

that  about  this  time,  in  the  reign  of  Henry  the  Fifth,  the  alien  pri- 
ories, or  abbeys  for  foreign  monks,  were  suppressed,  and  their  lands  given 
to  the  crown.  And  no  farther  attempts  were  afterwards  made  in  support 
of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken,  when 
he  says  (n),  that  in  Henry  the  Sixth's  time  the  archbishop  of  Canterbury 
and  other  bishops  offered  to  the  king  a  large  supply,  if  he  would  consent 
that  all  laws  against  provisors,  and  especially  the  statute  16  Ric.  XL,  might 
be  repealed ;  but  that  this  motion  was  rejected.  This  account  is  incorrect 
in  all  its  branches.  For,  first,  the  application,  which  he  probably  means, 
was  made  not  by  the  bishops  only,  but  by  the  unabimous  consent  of  a  pro* 
visional  synod,  assembled  in  1439,  18  Hen.  VI.,  that  very  synod  which  at 
the  same  time  refused  to  confirm  and  allow  a  papal  bulle,  which  then  was 
laid  before  them.  Next,  the  purport  of  it  was  not  to  procure  a  repeal  of  the 
statutes  against  provisors,  or  that  of  Richard  II.  in  particular ;  but  to  request 
that  the  penalties  thereof,  which  by  forced  construction  were  applied  to  all 
that  sued  in  the  spiritual,  and  even  in  many  temporal,  courts  of  this  realm, 
might  be  turned  against  the  proper  objects  only ;  those  who  appealed  to 
Rome,  or  to  any  foreign  jurisdictions :  die  tenor  of  the  petition  being,  **  that 
those  penalties  should  be  taken  to  extend  only  to  those  that  commenced 
any  suits  or  procured  any  writs  or  public  instruments  at  Rome  or  elsewhere 
out  of  England ;  and  that  no  one  should  be  prosecuted  upon  that  statute 
for  any  suit  in  the  spiritual  courts  or  by  lay  jurisdictions  of  this  kingdom.** 
Lastly,  the  motion  was  so  far  from  being  rejected,  that  the  king  promised 
to  recommend  it  to  the  next  parliament,  and  in  the  mean  time  that  no  one 
should  be  molested  upon  this  account.  And  the  clergy  were  so  satisfied 
with  their  success,  that  they  granted  to  the  king  a  whole  tenth  upon  this 

.occasion  (o). 
[  *114  ]      ^And  indeed  so  far  was  the  archbishop,  who  presided  in  this 

synod,  from  countenancing  the  usurped  power  of  the  pope  in  this 
realm,  that  he  was  ever  a  firm  opposer  of  it.  And,  particularly  in  the  reign 
of  Henry  the  Fifth,  he  prevented  the  king's  uncle  from  being  then  made  a 
cardinal,  and  legate  a  latere  from  the  pope  ;  upon  the  mere  principle  of  its 
being  within  the  mischief  of  papal  provisions,  and  derogatory  from  the 
liberties  of  the  English  church  and  nation.  For,  as  he  expressed  himself 
to  the  king  in  his  letter  upon  that  subject,  "  he  was  bound  to  oppose  it  by 
his  ligeance,  and  also  to  quit  himself  to  God  and  the  church  of  this  land, 
of  which  God  and  the  king  had  made  him  governor."  This  was  not  the 
language  of  a  prelate  addicted  to  the  slavery  of  the  see  of  Rome ;  but  of 
one  who  was  indeed  of  principles  so  very  opposite  to  the  papal  usurpa- 
tions, that  in  the  year  preceding  this  synod,  17  Hen.  VI.,  he  refused  to 
consecrate  a  bishop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV. 
A  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen.  VI.,  when  he 
refused  to  obey  the  commands  of  pope  Martin  V.,  who  had  required  him 

(a)  !)«▼.  M  <o)  WOk.  CmcO.  Mtig,  Brit,  III,  5IS. 
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to  exert  his  endeavours  to  repeal  the  statute  of  praemunire  ("  exeerabile  illud 
statutum,^*  as  the  holy  father  phrases  it) ;  which  refusal  so  far  exasperated 
the  court  of  Rome  against  him,  that  at  length  the  pope  issued  a  hulle  to 
suspend  him  from  his  office  and  authority,  which  the  archhishop  disregard- 
ed, and  appealed  to  a  general  council.  And  so  sensible  were  the  nation  of 
their  primate's  merit,  that  the  lords  spiritual  and  temporal,  and  also  the 
university  of  Oxford,  wrote  letters  to  the  pope  in  his  defence ;  and  the 
house  of  commons  addressed  the  king,  to  send  an  embassador  forthwith  to 
hb  holiness,  on  behalf  of  the  archbishop,  who  had  incurred  the  displea- 
sure of  the  pope  for  opposing  the  excessive  power  of  the  court  of 
Rome  (/>)• 

^This  then  is  the  original  meaning  of  the  offence,  which  we  call  [*  1 1 5] 
praemunire ;  viz.  introducing  a  foreign  power  into  this  land,  and  cre- 
ating imperium  in  imperioy  by  paying  that  obedience  to  papal  process,  which 
constitutionally  belonged  to  the  king  alone,  long  before  the  reformation  in  the 
reign  of  Henry  the  Eighth  :  at  which  time  the  penalties  of  praemunire  were 
indeed  extended  to  more  papal  abuses  than  before ;  as  the  kingdom  then 
entirely  renounced  the  authority  of  the  see  of  Rome,  though  not  all  the 
corrupted  doctrines  of  the  Roman  church.  And  therefore  by  the  several 
statutes  of  24  Hen.  VIII.  c.  12.  and  25  Hen..yill.  c.  19  <&  21.  to  appeal 
to  Rome  from  any  of  the  king's  courts,  which  (though  illegal  before)  had 
at  times  been  connived  at ;  to  sue  to  Rome  for  any  licence  or  dispensation ; 
or  to  obey  any  process  from  thence ;  are  made  liable  to  the  pains  of  prae- 
munire. And,  in  order  to  restore  to  the  king  in  effect  the  nomination  of 
vacant  bishopricks,  and  yet  keep  up  the  established  forms,  it  is  enacted  by 
statute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and  chapter  refuse  to  elect 
the  person  named  by  the  king,  or  any  archbishop  or  bishop  to  confirm  or 
consecrate  him,  they  shall  fall  within  the  penalties  of  the  statutes  of  prae^ 
munire.  Also  by  statute  5  Eliz.  c.  1.  to  refuse  the  oath  of  supremacy  will 
incur  the  pains  of  praemunire ;  and  to  defend  the  pope's  jurisdiction  in  this 
realm,  is  ^praemunire  for  the  first  ofifence,  and  high  treason  for  the  second. 
So  too,  by  statute  13  Eliz.  c.  2.  to  import  any  agnus  Dei^  crosses,  beads,  or 
other  superstitious  things  pretended  to  be  hallowed  by  the  bishop  of  Rome, 
and  tender  the  same  to  be  used ;  or  to  receive  the  same  with  such  intent, 
and  not  discover  the  ofifender ;  or  if  a  justice  of  the  peace,  knowing  thereof, 
shall  not  within  fourteen  days  declare  it  to  a  privy  counsellor ;  they  all  in- 
cur praemunire.  But  importing  or  selling  mass-books,  or  other  popish 
books,  is  by  statute  3  Jac.  I.  c.  5.  ^  25.  only  liable  to  the  penalty  of  forty 
shillings.  Lastly,  to  contribute  to  the  maintenance  of  a  Jesuit's  college,  or 
any  popish  seminary  whatever,  beyond  sea  ;  or  any  person  in  the  same  ; 
or  to  contribute  to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  by  statute  27  Eliz.  c.  2.  made  liable  to  the  penalties  of  prae- 
munire. 

•Thus  far  the  penalties  of  praemunire  seem  to  have  kept  within  [•116] 
the  proper  bounds  of  their  original  institution,  the  depressing  the 
power  of  the  pope :  but,  they  being  pains  of  no  inconsiderable  conse- 
quence, it  has  been  thought  fit  to  apply  the  same  to  other  heinous  ofifences ; 
some  of  which  bear  more,  and  some  less,  relation  to  this  original  offence, 
and  some  no  relation  at  all. 

(f)  See  Wilk  Coaea.  Mag.  Br.  Vol.  III.  M««tM,  ciued  this  digression ;  if  indeed  it  be  a  digression 

ana  Dr.  Duck's  life  of  archbishop  Chicliele,  who  to  shew  bow  contrary  to  the  sentiments  of  so  learn- 

was  the  prelate  here  spoken  of,  and  the  munificent  ed  and  pious  a  prelate,  eren  in  Uie  days  of  popery, 

founder  of  All  Sools  college  in  Oxford:  invlndica-  those  usurpations  were,  which  the  statutes  of 

tlon  of  whose  memozy  the  author  hopes  to  be  ex-  praawmn  and  prorisoxa  were  made  to  restzaln. 
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Thus,  1.  By  the  statute  1  d&  2  Ph.  &  Mar.  c.  8.  to  molest  the  possessors 
of  abbey  lands  granted  by  parliament  to  Henry  the  Eighth,  and  Edward 
the  Sixth,  is  a  praemunire,  2.  So  likewise  is  the  offence  of  acting  as  a 
broker  or  agent  in  any  usurious  contract,  when  above  ten  per  cent,  interest 
is  taken,  by  statute  13  Eliz.  c.  8.  (2)  3.  To  obtain  any  stay  of  proceed- 
ings, other  than  by  arrest  of  judgment  or  writ  of  error,  in  any  suit  for  a 
monopoly,  is  likewise  a  praemunire,  by  statute  21  Jac.  I.  c.  3.  4.  To  obtain 
an  exclusive  patent  for  the  sole  making  or  importation  of  gunpowder  or 
arms,  or  to  hinder  others  from  importing  them,  is  also  a  praemunire  by  two 
statutes  :  the  one  16  Car.  I.  c.  21.  the  other  1  Jac  II.  c.  8.  (3)  5.  On  the 
abolition,  by  statute  12  Car.  II.  c.  24.  of  purveyance  {q),  and  the  preroga- 
tive of  pre-emption,  or  taking  any  victual,  beasts,  or  goods  for  the  king's  use, 
at  a  stated  price,  without  consent  of  the  proprietor,  the  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  of  praemunire.  6. 
To  assert  maliciously  and  advisedly,  by  speaking  or  writing,  that  both  or 
either  house  of  parliament  have  a  legislative  authority  without  the  king, 
is  declared  &  praemunire  by  statute  13  Car.  II.  c.  1.  7.  By  the  habeas 
corpus  act  also,  31  Car.  II.  c.  2,  it  is  a  praemunire,  and  incapable  of  the 
king's  pardon,  besides  other  heavy  penalties  (r),  to  send  any  subject  of  this 
realm  a  prisoner  into  parts  beyond  the  seas.  8.  By  the  statute  1  W.  dc  M. 
St.  1 .  c.  8.  persons  of  eighteen  years  of  age,  refusing  to  take  the  new  oaths 
of  allegiance,  as  well  as  supremacy,  upon  tender  by  the  proper  magistrate, 

are  subject  to  the  penalties  of  a  praemunire  (4) ;  and  by  statute  7 
[•117]    &  8*  W.  III.  c.  24.  Serjeants,  counsellors,  proctors,  attorneys,  and 

all  officers  of  courts,  practising  without  having  taken  the  oaths  of 
allegiance  and  supremacy,  and  subscribing  the  declaration  against  popery, 
are  guilty  of  h praemunire,  whether  the  oaths  be  tendered  or  no.  9.  By  the 
statute  6  Ann.  c.  7.  to  assert  maliciously  and  directly,  by  preaching,  teach- 
ing, or  advised  speaking,  that  the  then  pretended  prince  of  Wales  or  any 
person  other  than  according  to  the  acts  of  settlement  and  union,  hath  any 
right  to  the  throne  of  these  kingdoms  ;  or  that  the  king  and  parliament 
cannot  make  laws  to  limit  the  descent  of  the  crown ;  such  preaching, 
teaching,  or  advised  speaking  is  a  praemunire ;  as  writing,  printing,  or  pub- 
lishing the  same  doctrines  amounted,  we  may  remember,  to  high  treason. 
10.  By  statute  6  Ann.  c.  23.  if  the  assembly  of  peers  in  Scotland,  con- 
vened to  elect  their  sixteen  representatives  in  the  British  parliament,  shall 
presume  to  treat  of  any  other  matter  save  only  the  election,  they  incur  the 
penalties  of  z,  praemunire,  11.  The  statute  6  Geo.  I.  c.  18.  (enacted  in 
the  year  after  the  infamous  south-sea  project  had  beggared  half  the  nation) 
makes  all  unwarrantable  undertakings  by  unlawful  subscriptions,  then 
commonly  known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a 
praemunire  (5).  12.  The  statute  12  Geo.  III.  c.  11.  subjects  to  the  penal- 
ties of  the  statute  of  praemunire  all  such  as  knowingly  and  wilfully  so- 
lemnize, assist,  or  are  present  at^  any  forbidden  marriage  of  such  of  the 

(q)  See  Book  I;  page  S87.  (r)  See  Book  I.  pege  138.    Book  III.  page  137. 

^2)  This  act  was  made  perpetual  by  the  39  acted,  that  no  peraons  shall  be  ^ummonM  to 

Eliz.  e.  18. 8. 90.  dc  32 ;  bat  though  not  express-  take  the  oath  of  supremacy,  or  make  the  de- 

ly  repealed,  vet  it  seems  to  hare  yirtually  ex-  deration  against  tr&nsubstantiation,  or  be  pro- 

pirea  since  t&o  12  Ann.  st.  2.  c.  16.  s.  1.  secuted  for  not  obeying  the  summons  for  that 

(3^  By  the  second  section  of  1  Jac.  II.  c.  6,  purpose, 

the  importation  must  be  with  the  king's  11-  (5)  By  the  6  Geo.  IV.  the  greater  part  of 

cence  (except  from  Ireland  by  the  46  Geo.  III.  the  provisions  of  this  statute  are  repealed,  and 

c.  121.}  iQegal  companies  are  left  to  be  dealt  with  ac 

(4)  By  the  31  Geo.  III.  c.  32.  ^  18.  it  is  en-  cording  to  the  common  law. 
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descendants  of  the  body  of  king  George  11.  as  are  by  tbat  act  prohibited  to 
contract  matrimony  without  the  consent  of  the  crown  {s). 

Having  thus  inquired  into  thd  nature  and  several  species  of  praemunire, 
its  punishment  may  be  gathered  from  the  foregoing  statutes,  which  are 
thus  shortly  summed  up  by  sir  £dward  Coke  {t) :  "  that  from  the  convic- 
tion, the  defendant  shall  be  out  of  the  king's  protection,  and  his  lands  and 
tenements,  goods  and  chattels,  forfeited  to  the  king :  and  that  his 
body  shall  remain  in  prison  at  the  hinges  pleasure  :  *or  (as  other  [*118]* 
authorities  have  it)  during  life  (u) :''  both  which  amount  to  the  ' 
same  thing ;  as  the  king  by  his  prerogative  may  any  time  remit  the 
whole,  or  any  part,  of  the  punishment,  except  in  the  case  of  transgressing 
the  statute  of  habeas  corpus.  These  forfeitures  here  inflicted,  do  not  (by 
the  way)  bring  this  offence  within  our  former  definition  of  felony  ;  being 
inflicted  by  particular  statutes,  and  not  by  the  common  law.  But  so 
odious,  sir  Edward  Coke  adds,  was  this  oflfence  o(  praemunire,  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man 
without  danger  of  law  ;  because  it  was  provided  by  law  {w),  that  any 
man  might  do  to  him  as  to  the  king's  enemy  ;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  position  itself,  that  it  is  at  any  time  lawful 
to  kill  an  enemy,  is  by  no  means  tenable :  it  is  only  lawful,  by  the  law  of 
nature  and  nations,  to  kill  him  in  the  heat  of  battle,  or  for  necessary  self- 
defence.  And  to  obviate  such  savage  and  mistaken  notions  (»),  the  sta- 
tute 5  £Iiz.  c.  1.  provides,  that  it  shall  not  be  lawful  to  kill  any  person 
attainted  in  a  praemunire,  any  law,  statute,  opinion,  or  exposition  of  law  to 
the  contrary  notwithstanding.  But  still  such  delinquent,  though  pro- 
tected as  a  part  of  the  public  from  public  wrongs,  can  bring  no  action  for 
any  private  injury,  how  atrocious  soever,  being  so  far  out  of  the  protection 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy  any  grievance 
which  he  as  an  individual  may  sufler.  And  no  man,  knowing  him  to  be 
guilty,  can  with  safety  give  him  comfort,  aid,  or  relief  (y)  (6),  (7). 


CHAPTER  IX. 


OP  MISPRISIONS  AND  CONTEMPTS  AFFECTING  THE 

KING  AND  GOVERNMENT. 

The  fourth  species  of  offences  more  immediately  against  the  king  and 
government,  are  entitled  misprisions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French,  mesprts,  a  neglect  or 
contempt)  are,  in  the  acceptation  of  our  law,  generally  understood  to  be 

(«)  See  book  I.  ch.  4.  (w)  SUt.  S5  Edw.  III.  st.  5,  c.  28. 

(I)  1  Inat.  139.  (x)  Bro.  A^.  t.  Comut  ]M. 

(«)  1  Bulst.  199.  (y)  1  Hawk.  P.  C.  5ft. 

(6)  The  terrible  penalties  of  a  praanunin  reign  of  Charles  the  Second.    Harg.  St  Tr. 

are  denounced  by  a  great  variety  of  statutes,  2  vol.  463. 

vet  prosecutions  upon  a  nraemunirt  are  un-  (7)  In  New-York,  and,  it  is  believed,  in  the 

beard  of  in  oar  courts.    There  is  onlv  one  in-  whole  of  the  U.  S.  statutes  of  praemunire 

stance  of  such  a  prosecution  in  the  State  are  unknown:  the  pope  making  no  pretensions 

Trials,  in  which  case  the  penalties  of  a  ftne-  to  any  power  here  that  could  injure  our  go* 

nmnirt  were  inflicted  upon  some  persons,  for  vernment. 
infusing  to  take  the  oath  of  allegiance  in  the 

Vol .  11.  60 
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all  such  high  offences  as  are  under  the  degree  of  capital,  but  nearly  bor- 
dering thereon :  and  it  is  said,  that  a  misprision  is  contained  in  every 
treason  and  felony  whatsoever :  and  that  if  the*king  so  please,  the  offender 
may  be  proceeded  against  for  the  misprision  only  (a).  And  upon  the  same 
principle,  while  the  jurisdiction  of  the  star-chamber  subsisted,  it  was  held 
that  the  king  might  remit  a  prosecution  for  treason,  and  cause  the  delin- 
quent to  be  censured  in  that  court,  merely  for  a  high  misdemeanor  :  as 
happened  in  the  case  of  Roger  earl  of  Rutland,  in  43  Eliz.  who  was  con- 
cerned in  the  earl  of  Essex's  rebellion  (b).  Misprisions  are  generally  di- 
vided into  two  sorts  :  negative,  which  consist  in  the  concealment  of  some- 
thing which  ought  to  be  revealed ;    and  positive,  which  consist  in  the 

commission  of  something  which  ought  not  to  be  done. 
[*120]  *I.  Of  the  first,  or  negative  kind,  is  what  is  called  misprision  of 
treason  (1) ;  consisting  in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  thereto  :  for  any  assent  makes  the 
party  a  principal  traitor  ;  as  indeed  the  concealment,  which  was  construed 
aiding  and  abetting,  did  at  the  common  law :  in  like  manner  as  the 
knowledge  of  a  plot  against  the  state,  and  not  revealing  it,  .was  a  capital 
crime  at  Florence  and  other  states  of  Italy  (c).  But  it  is  now  enacted  by 
the  statute  1  &  2  Ph.  &  M.  c.  10.  that  a  bare  concealment  of  treason 
shall  be  only  held  'a  misprision.  This  concealment  becomes  criminal,  if 
the  party  apprized  of  the  treason  does  not,  as  soon  as  conveniently  may 
be,  reveal  it  to  some  judge  of  assise  or  justice  of  the  peace  {d).  But  if 
there  be  any  probable  circumstances  of  assent,  as  if  one  goes  to  a  treason- 
able meeting,  knowing  before-hand  that  a  conspiracy  is  intended  against 
the  king ;  or,  being  in  such  company  once  by  accident,  and  having  heard 
such  treasonable  conspiracy,  meets  the  same  company  again,  and  hears 
more  of  it,  but  conceals  it ;  this  is  an  implied  assent  in  law,  and  makes  the 
concealer  guilty  of  actual  high  treason  [e). 

There  is  also  one  positive  misprision  of  treason,  created  so  by  act  of 
parliament.  The  statute  13  Eliz.  c.  2.  enacts,  that  those  who  forge 
foreign  coin,  not  current  in  this  kingdom,  t^eir  aiders,  abettors,  and  pro- 
curers, shall  all  be  guilty  of  misprision  of  treason  (2).  For,  though  the 
law  would  not  put  foreign  coin  upon  quite  the  same  footing  as  our  own ; 
yet,  if  the  circumstances  of  trade  concur,  th^  falsifying  it  may  be  attended 
with  consequences  almost  equally  pernicious  to  the  public  ;  as  the  coun- 
terfeiting of  Portugal  money  would  be  at  present ;  and  therefore  the  law 
has  made  it  an  offence  just  below  capital,  and  that  is  all.  For  the  punish- 
ment of  misprision  of  treason  is  loss  of  the  profits  of  land  during  life,  for- 
feiture of  goods,  and  imprisonment  during  life  (/)  (3).  Which 
[*121]  total  forfeiture  of  the  goods  was  originally  inflicted  while  *the 
ofience  amounted  to  principal  treason,  and  of  course  included  in  it 
a  felony,  by  the  common  law  ;  aiid  therefore  is  no  exception  to  the  gene- 
ral rule  laid  down  in  a  former  chapter  (g),  that  wherever  an  ofience  is 
punished  by  such  total  forfeiture,  it  is  felony  at  the  common  law 

(a)  Tearb.  9  Rie.  111.  10.  Stanndf.  P.  C.  37.  Eel.  (d)  I  Hal.  P.  C.  S7S. 

71.    1  Hal.  P.  C.  37.    1  Hawk.  P.  C.  55, 50.  (<)  I  Hawk.  P.  C.  56. 

(6)  Hudson  of  the  court  of  atar-cbamber.    3f  S.  (/)  1  Hal.  P.  C.  374. 

in  Mus.  Brit.  (g)  See  page  94. 

(c)  Guicciard.  Hiat.  b.  8. 4;  13. 

(1)  See  p.  76.  note  (4).    As  mispriaions  of  (2)  Bat  see  the  37  Geo.  III.  c.  126.  ante,  p 

treason  and  felony  aeem  to  be  the  creatures  of  90.  n. 

the  ttatute  law,  they  prcfbably  do  not  exist  in  (3)  But  this  is  only  in  case  of  hish  treason 

New- York,  nor  in  any  other  state,  without  a  Misprision  of  a  lower  degree  is  punishable  on 

special  statute.  ly  bv  fine  and  imprisonment    1  Hale,  375. 
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Misprision  of  felony  is  also  the  concealment  of  a  felony  which  a  man 
knows,  but  never  assented  to  ;  for  if  he  assented,  this  makes  him  either 
principal  or  accessary.  And  the  punishment  of  this,  in  a  public  officer,  by 
the  statute  Westm.  1.  3  Edw.  L  c.  9.  is  imprisonment  for  a  year  and  a 
day ;  in  a  common  person,  imprisonment  for  a  less  discretionary  time ;  and, 
in  both,  fine  and  ransom  at  the  king's  pleasure :  which  pleasure  of  the 
kin:;  must  be  obserred,  once  for  all,  not  to  signify  any  extrajudicial  will  of 
the  .sovereign,  but  such  as  is  declared  by  his  representatives,  the  judges  in 
hiis  courts  of  justice  ;  *^  voluntas  regis  in  curia,  nan  in  camera  {h)" 

There  is  also  another  species  of  negative  misprisions  :  namely,  the  con' 
eealing  of  Ireasure'trove,  which  belongs  to  the  king  or  his  grantees  by  pre- 
rogative royal :  the  concealment  of  which  was  formerly  punishable  by 
death  (t)  ;  but  now  only  by  Bne  and  imprisonment. 

II.  Misprisions,  which  are  merely  positive,  are  generally  denominated 
contempts  or  high  misdemeanors ;  of  which 

1.  The  first  and  principal  is  the  mal'admifdstfation  of  such  high  officers, 
as  are  in  public  trust  and  employment.  This  is  usually  pimished  by  the 
method  of  parliamentary  impeachment  (4) :  wherein  such  penalties,  short 
of  death,  are  inflicted,  as  to  the  wisdom  of  the  peers  shall  seem  proper  ; 
consisting  usually  of  banishment,  imprisonment,  fines,  or  perpetual 
disability.  Hitherto  also  maybe  referred  the  ^offence  of  embez'  [*122] 
zling  the  public  money,  called  among  the  Romans  peculatus,  which 

the  Julian  law  punished  with  death  in  a  magistrate,  and  with  deportation, 
or  banishment,  in  a  private  person  {k).  With  us  it  is  not  a  capital  crime, 
but  subjects  the  committer  of  it  to  a  discretionary  fine  and  imprisonment  (5). 
Other  misprisions  are,  in  general,  such  contempts  of  the  executive  magis- 
trate, as  demonstrate  themselves  by  some  arrogant  and  undutiful  behaviour 
towards  the  king  and  government.     These  are 

2.  Contempts  against  the  king's  prerogative.  As,  by  refusing  to  assist 
him  for  the  good  of  the  public  ;  either  in  his  councils,  by  advice,  if  called 
upon  (6) ;  or  in  his  wars,  by  personal  service  for  defence  of  the  realm, 
against  a  rebellion  or  invasion  (Z).  Under  which  class  may  be  ranked  the 
neglecting  to  join  the  posse  comitalus,  or  power  of  the  county,  being  there- 
unto required  by  the  sherifT  or  justices,  according  to  the  statute  2  Hen.Y. 
c  8.  which  is  a  duty  incumbent  upon  all  that  are  fifteen  years  of  age, 
under   the   degree   of  nobility,  and  able  to  travel  (m)  (7).     Contempts 

(A)  3  Hal.  p.  C.  379.  (k)  Intt,  4.  18.  0. 

(t)  Glan.  M,  e.  3.  (t)  1  Hawk.  P.  C.  99. 

(» 3  Inst.  133.  /  (m)  Lamb.  Eir.  81ft. 

(4)  In  New-York,  the  senate  is  the  court    discretion  think  proper. 

for  the  trial  of  ioipeaohinents,  and  can  only  Section  2  enacts,  that  if  any  officer,  colleo- 
remore  from  office  and  disqualify  the  guilty  tor,  or  receiver,  intrusted  with  the  receipt,  or 
person  from  office  in  future.  The  impeach-  management,  of  the  public  rcTcnues,  shall 
ment  does  not  prevent  an  indictment,  but  it  fumisn  false  statements,  or  returns,  of  the 
causes  a  suspension  from  office  till  acquittal,  monies  collected  by  him,  or  of  the  balances 
(2  R.  S.  165, 166.)  Every  wilful  neglect  by  a  left  in  his  hands,  he  shall  be^  guilty  of  a  mis- 
public  officer  of  a  duty  enjoined  by  law,  is  a  demeanor,  and  be  fined  and  imprisoned  at  the 
misdemeanor,  when  no  special  punishment  is  discretion  of  the  court,  and  be  forever  render- 
provided  for  the  offence.    Id.  696.  ed  incapable  of  holding  or  enjoying  any  office 

(5)  But  now  by  50  Geo.  III.  c.  50,  f  1,  it  is  under  tne  crown. 

enacted,  that  if  any  person  shall  embezzle  or  (6)  In  the  U.  S.  there  has  been  no  need  of 

fraudulently  apply  monies  issued  to  him  for  making  this  an  offence. 

the  public  services,  he  shall  be  adjudged  guilty  (7)  In  New- York  it  is  «  duty  incumbent  on 

of  a  misdemeanor,  and  shall  be  subject  to  every  male  inhabitant  of  the  county.    3  R.  S. 

transportation,  or  receive  such  punishment  as  441. 

the  court  in  which  be  is  convicted,  may  in  its 


86  PUBLIC  WRONGS. 

against  the  prerogative  may  also  be,  by  preferring  the  interests  of  a  foreign 
potentate  to  those  of  their  own,  or  doing  or  receiving  any  thing  that  may 
create  an  undue  influence  in  favour  of  such  extrinsic  power ;  as,  by  taking 
a  pension  from  any  foreign  prince  without  the  consent  of  the  king  (n)  (8). 
Or,  by  disobeying  the  king's  lawful  commands  ;  whether  by  writs  issuing 
out  of  his  courts  of  justice,  or  by  a  summons  to  attend  his  pnvy  council,  or 
by  letters  froiti  the  king  to  a  subject  commanding  him  to  return  from  be- 
yond seas  (for  disobedience  to  which  his  lands  shall  be  seized  till  he  does 
return,  and  himself  afterwards  punished),  or  by  his  writ  of  ne  exeat  regnum^ 
or  proclamation,  commanding  the  subject  to  stay  at  home  (o).  Disobe- 
dience to  any  of  these  commands  is  a  high  misprision  and  contempt ;  and 
so,  lastly,  is  disobedience  to  any  act  of  parliament,  where  no  particular 
•  penalty  is  assigned  (9) :  for  then  it  is  punishable,  like  thQ  rest  of 
[*123]    *these  contempts,  by  fine  and  imprisonment,  at  the  discretion  of 

the  king's  courts  of  justice  (/)). 
I  3.  Contempts  and  misprisions  against  the  king's  person  sjid  government^ 
may  be  by  speaking  or  writing  against  them,  cursing  or  wishing  him  ill, 
giving  out  scandalous  stories  concerning  him,  or  doing  any  thing  that 
may  tend  to  lessen  him  in  the  esteem  of  his  subjects,  may  weaken  his 
government,  or,  may  raise  jealousies  between  him  and  his  people  (10).  It 
has  been  also  held  an  offence  of  this  species  to  drink  to  the  pious  memory 
of  a  traitor ;  or  for  a  clergyman  to  absolve  persons  at  the  gallows,  who 
there  persist  in  the  treasons  for  which  they  die :  these  being  acts  which  im- 
pliedly encourage  rebellion.  And  for  this  species  of  contempt  a  man  may 
not  only  be  fined  and  imprisoned,  but  suffer  the  pillory  (11)  or  other  infa* 
mous  corporal  punishment  (^) :  in  like  manner,  as  in  the  ancient  German 
empire,  such  persons  as  endeavoured  to  sow  sedition,  and  disturb  the  public 
tranquillity,  were  condemned  to  become  the  objects  of  public  notoriety  and 
derision,  by  carrying  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederic  Barbarossa  inflicted  this 
punishment  on  noblemen  of  the  highest  rank  (r). 

4.  Contempts  against  the  king's  title,  not  amounting  to  treason  or 
praemunire,  are  the  denial  of  his  right  to  the  crown  in  common  and  unad- 
vised discourse  ;  for,  if  it  be  by  advisedly  speaking,  wo  have  seen  (s)  that 
it  amounts  to  k  praemunire.     This  heedless  species  of  contempt  is  however 

(m)  3  Inst.  144.  (q)  IHd. 

(0)  See  book  I.  page  268.  (r)  Mod.  Un.  Hist.  xziz.  98. 119. 

(p)  I  Hawk.  P.  C.  00.  (9)  See  page  VI. 

(8)  This  U  unlawful  in  any  officer  umler  the  expedient  be  by  ridicule  or  obloquy,  the 
the  U.  S.,  but  not  in  citizens  generally.  See  person  so  conducting  himself  is  exposed  to 
Const.  Art.  1.  sect.  9,  ^  7.  the  inflictions  of  the  law.   See  also  Holt.  Rep. 

(9)  See  2  R.  S.  696.  ^  39.    The  doing  an  act  424.    14  How.  St.  Tr.  1095.  S.  G. 
prohibited  by  statute,  is  a  misdemeanor  if  no        By  the  60  Geo.  IH.  e.  8.  the  offence  of  pab 
specific  penalty  be  imposed.  lishing   seditious  libels  is  further   prortded 

(10)  To  assert  falsely  that  the  king  labotirs  against  by  empowering  the  court  after  verdict 
under  the  affliction  of  mental  derangement  is  to  seize  upon  all  copies  of  the  libel,  &c ;  and 
criminal,  and  an  indictable  offence.  3  D.  &  by  sect  4.  persons  conricted  of  a  second  of- 
R.  464.  3  B.  &  C.  257.  S.  C.  In  Rex  v.  fence  may  be  punished,  as  in  cases  of  high 
Cobbett,  E.  T.  1805.  Holt  on  Libel,  114,  5.  misdemeanors,  or  by  banishment  for  so  long 
6  East,  583,  where  the  defendant  was  con-  as  the  court  may  order.  By  sect.  5.  persoot 
victed  of  publishing  a  libel  upon  the  adminis-  sot  dcj^rtiug  within  thirty  days  after  sentence 
tration  of  the  Irish  government,  and  upon  the  of  banishment,  may  be  conveyed  out  of  the 
public  conduct  and  character  of  the  lord  lieu-  kingdom ;  and  by  sect.  6.  persons  banished, 
tenant  and  the  lord  chancellor  of  Ireland,  lord  found  at  large  within  the  king's  dominions, 
EUenborough,  C.  J.,  observed,  "  It  is  no  new  may  be  transported. 

doctrine,  that  if  a  publication  be  calculated  to       (11)  This  provision  is  now  abolished  bv  the 
alienate  the  affections  of  the  people,  by  bring-    56  Geo.  III.  e.  138. 
ing  the  government  into  disesteem,  whether 
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puDisbed  by  otor  law  with  fine  and  iroprisoDment.  Likewise  if  any  person 
sball  in  any  wise  bold,  affirm,  or  maintain,  tbat  tbe  common  law  of  this 
realm,  not  altered  by  parliament,  ougbt  not  to  direct  tbe  rigbt  of  tbe  crown 
of  England  ;  tbis  is  a  misdemeanor,  by  statute  13  Eliz.  c.  1.  and  punishable 
with  forfeiture  of  goods  and  chattels.  A  contempt  may  also  arise,  from 
refusing  or  neglecting  to  take  tbe  oaths,  appointed  by  statute  for 
tbe  better  securing  the  government;  and  yet  ^acting  in  a  public  [*124] 
office,  place  of  trust,  or  other  capacity,  for  which  the  said  oaths 
are  required  to  be  taken ;  viz.  those  of  allegiance,  supremacy,  and  abju- 
ration; which  must  be  taken  within  six  calendar  months  after  admission. 
Tbe  penalties  for  this  iontempt,  inflicted  by  statute  1  Geo.  L  st.  2.  c.  13. 
are  very  little,  if  any  thing,  short  of  those  of  ^praemunire:  being  an  inca- 
pacity to  bold  the  said  offices,  or  any  other  ;  to  prosecute  any  suit :  to  be 
guardian  or  executor  :  to  take  any  legacy  or  deed  of  gift ;  and  to  vote  at 
any  election  for  members  of  parliament :  and  after  conviction  the  offender 
shall  also  forfeit  500^.  to  him  or  them  that  will  sue  for  tbe  same  (12). 
Members  on  the  foundation  of  any  college  in  the  two  universities,  who  by 
this  statute  are  bound  to  take  the  oaths,  must  also  register  a  certificate 
thereof  in  the  college-register,  within  one  month  after  ;  otherwise,  if  the 
electors  do  not  remove  him,  and  elect  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  person  to  succeed  him  by  his  great  seal  or 
sign  manual.  Besides  thus  taking  the  oaths  for  offices,  any  two  justices 
of  the  peace  may  by  the  same  statute  summon,  and  tender  the  oaths  to, 
any  person  whom  they  shall  suspect  to  be  disaffected :  and  every  person 
refusing  tbe  same,  who  is  properly  called  a  non-juror,  shall  be  adjudged  a 
popish  recusant  convict,  and  subject  to  the  same  penalties  that  were  men- 
tioned in  a  former  chapter  {t) ;  which  in  the  end  may  amount  to  the  alter- 
native of  abjuring  the  realm,  or  suffering  death  as  a  felon  (13). 

5.  Contempts  against  the  king's  palaces  or  courts  of  justice  ^  have  been 
always  looked  upon  as  high  misprisions  :  and  by  the  ancient  law,  before 
the  conquest,  fighting  in  the  king's  palace,  or  before  the  king's  judges,  was 
punished  with  death  (u).  So  too,  in  the  old  Gothic  constitutions,  there 
were  many  places  privileged  by  law,  quihus  major  reverentia  et  securitas 
debetur,ut  templa  etjudiciayquae  sancta  habehantur, — arces  et  aularegis, — de^ 
nique  locus  quilihet  praesente  out  adventante  rege  (v).  And  at  present, 
with  us,  by  tbe  statute  *33  Hen.  VIII.  c.  12.  malicious  striking  in  [*125] 
tbe  king's  palace,  wherein  his  royal  person  resides,  whereby  blood 
is  drawn,  is  punishable  by  perpetual  imprisonment,  and  fine  at  the  king's 
pleasure  ;  and  also  with  loss  of  the  offender's  right  hand,  the  solemn  ex- 
ecution of  which  sentence  is  prescribed  in  the  statute  at  length  (14),  (15). 

(f)  See  page  59.  (p)  Stiemh.  dejun  Goih.  I  3,  c.  3. 

(H)  3  Iiut.  140.  LL.  AUured.  cup.  7.  4  34. 

(12)  See  page  59.  d.  pardon  him  of  his  right  hand,  and  take  the 

(13)  See  page  1J6.  note  left  :  for  (qupth  he)  if  my  right  be  spared.  1 
ri4)  Mr.  ilargrave   has  given  in  the  Uth    may  hereafter  doe  such  good  service  to  his 

vol.  of  the  State  Trials,  p.  16.  an  extract  from  grace,  as  shall  please  him  to  appoint.  Of  this 
Stowe*s  Annals,  containing  a  very  curious  ac-  submission  ana  request,  the  justices  forthwith 
count  of  the  circumstances  of  the  trial  of  sir  informed  the  king,  who  of  his  goodness,  non- 
Edmund  Knevet,  who  was  prosecuted  upon  sidering  the  gentle  heart  of  the  said  Edmund, 
this  statute,  soon  after  it  was  enacted :  "  for  and  the  good  report  of  lords  and  ladies,  grant- 
whidi  offence  he  was  not  onely  judged  to  lose  ed  him  pardon,  that  he  should  lose  neither 
his  hand,  but  also  his  body  to  remain  in  pri-  hand,  land,  nor  goods,  but  should  go  free  at 
■on,  and  his  lands  and  goods  at  the  king's  plea-  liberty." 

sure.    Then  the  said  sir  Edmund  Knevet  de-  (15)  So  much  of  the  33  H.  VIII.  c.  12, 

sired  that  the  king,  of  his  benigne  grace,  would  (part  of  ^  6  to  ^  18,)  as  relates  to  the  Dunish* 
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But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster-hall, 
or  at  the  assises,  is  made  still  more  penal  than  even  in  the  king's  palace 
The  reason  seems  to  he,  that  those  courts  heing  anciently  held  in  the 
king's  palace,  and  before  the  king  himself,  striking  there  included  the 
former  contempt  against  the  king's  palace,  and  something  more ;  viz.  the 
disturbance  of  public  justice.  For  this  reason,  by  the  ancient  common 
law  before  the  conquest  (to),  striking  in  the  king's  court  of  justice,  or 
drawing  a  sword  therein,  was  a  capital  felony :  and  our  modem  law  re- 
tains so  much  of  the  ancient  severity  as  only  to  exchange  the  loss  of  life 
for  the  loss  of  the  offending  limb.  Therefore  a  stroke  or  blow  in  such  a 
court  of  justice,  whether  blood  be  drawn  or  not,  A  even  assaulting  a  judge 
sitting  in  the  court,  by  drawing  a  weapon,  without  any  blow  struck,  is 
punishable  with  the  loss  of  the  right  hand,  imprisonment  for  life,  and  for- 
feiture of  goods  and  chattels,  and  of  the  profits  of  his  lands  during  life  {x), 
A  rescue  also  of  a  prisoner  from  any  of  the  said  courts,  without  striking  a 
blow,  is  punished  with  perpetual  imprisonment,  and  forfeiture  of  goods,  and 
of  the  profits  of  lands  during  life  (y) ;  being  looked  upon  as  an  offence  of 
the  same  nature  with  the  last ;  but  only,  as  no  blow  is  actually  given,  the 
amputation  of  the  hand  is  excused.  For  the  like  reason,  an  affray,  or 
riot,  near  the  said  courts,  but  out  of  their  actual  view,  is  punished  only 

with  fine  and  imprisonment  (z)  (16). 
[•l26]  •Not  only  such  as  are  guilty  of  an  actual  violence,  but  of 
threatening-  or  reproachful  words  to  any  judge  sitting  in  the 
courts,  are  guilty  of  a  high  misprision,  and  have  been  punished  with  large 
fines,  imprisonment,  and  corporal  punishment  (a).  And,  even  in  the  in- 
ferior courts  of  the  king,  an  affray  or  contemptuous  behaviour  is  punish- 
able with  a  fine  by  the  judges  there  sitting ;  as  by  the  steward  in  a  court- 
leet,  or  the  like  (h). 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those 
who  are  immediately  under  £e  protection  of  a  court  of  justice,  are  pu- 
nishable by  fine  and  imprisonment :  as  if  a  man  assaults  or  threatens  his 
adversary  for  suing  him,  a  counsellor  or  attorney  for  being  employed 
against  him,  a  juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer 
for  keeping  him  in  custody,  and  properly  executing  his  duty  (c) :  which 
ofiTences,  when  they  proceeded  farther  than  bare  threats,  were  punished  in 
the  Gothic  constitutions  with  exile  and  forfeiture  of  goods  (d). 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving  evidence  ;  to 
disclose  an  examination  before  the  privy  council ;  or,  to  advise  a  prisoner 

(w)  LL.  Ina*,  c.  6.  LL,  Camt.  56.    LL.  AUirtd.  (a)  Ibid.  508. 

e.  7.  (b)  1  Hawk.  P.  C.  58. 

(g)  SUund.  P.  C.  88.  S  Inst.  140, 141.  (c)  3  Inst.  141, 142. 

(y)  1  Hawk.  P.  C.  57.  (<0  Stiernh.  dejure  G<4h.  U  8,  e.  8. 
(m)  Cro.  Car.  873. 

ment  of  manslaaghter,  and  of  maliciouB  strik-  wnmd,  and  ill>treat  the  said  J.  R.  in  the  pre- 
mgi  hy  reason  whereof  blood  shall  be  shed,  sence  of  the  commissioners.  When  the  de- 
is  repealed  by  9  Geo.  IV.  c.  31.  As  to  man-  fendants  were  hroosht  up  for  judgment,  lord 
slaughter,  generally,  vide  post  191.  Kenyou  expressed  doubts,  whether  upon  this 
(16)  Lord  Thanet  and  others  were  prose*  iii(ormation  the  court  was  not  bound  to  pro- 
cuted  by  an  information  filed  by  the  attorney-  nounce  the  judgment  of  amputation  jof  the 
general  for  a  riot  at  the  trial  of  Arthur  O'Con-  right  hand,  dec.  as  re()uired  in  a  prosecution 
nor  and  others  for  high  treason  under  a  special  expressly  for  striking  in  a  court  of  justice.  In 
commission  at  Maiclstone.  Two  of  the  de-  consequence  of  these  doubts  the  attomey-ge- 
fendants  were  found  guilty  generally.  Tho  neral  entered  a  noli  prosequi  upon  the  fi»t 
three  first  counts  charged  (inter  alia)  that  the  three  counts,  and  the  court  pronounced  jndg- 
defendants  did  riotously  make  an  assault  on  ment  of  fine  and  imprisonment  as  for  a  com 
one  J.  R.,  and  did  then  and  there  beatj  bruise,  mon  riot.    1  Bast,  P.  C.  438. 
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to  stand  mute  (all  of  which  are  impediments  of  justice) ;  are  high  mis- 
prisions, and  contempts  of  the  king's  courts,  and  punishable  by  fine  and 
imprisonment  (17).  And  anciently  it  was  held,  that  if  one  of  the  grand 
jury  disclosed  to  any  person  indicted,  the  evidence  that  appeared  against 
him,  he  was  thereby  made  accessary  to  the  offence,  if  felony  :  and  in 
treason  a  principal.  And  at  this  day  it  is  agreed,  that  he  is  guihy  of  a 
high  misprision  (c),  and  liable  to  be  fined  and  imprisoned  (/)  (18),  (19). 


CHAPTER  X. 

OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

Thb  order  of  our  distribution  will  next  lead  us  to  take  into  considera- 
tion  such  crimes  and  misdemeanors  as  more  especially  affect  the  common- 
wealth,  or  public  polity  of  the  kingdom :  which  however,  as  well  as  those 
which  are  peculiarly  pointed  against  the  lives  and  security  of  private 
subjects,  are  also  offences  against  the  king,  as  the  pcUer-familias  of  the  na^ 
tion :  to  whom  it  appertains  by  his  regal  office  to  protect  the  community, 
and  each  individual  therein,  from  every  degree  of  injurious  violence,  by 
executing  those  laws,  which  the  people  themselves  in  conjunction  widi 
him  have  enacted ;  or  at  least  have  consented  to,  by  an  agreement  either 
expressly  made  in  the  persons  of  their  representatives,  or  by  a  tacit  and 
implied  consent  presumed  and  proved  by  immemorial  usage. 

The  species  of  crimes  which  we  have  now  before  us,  is  subdivided  into 

(e)  See  Bu.  31S.    S7  Am.  pi.  44,  «  4,  fol.  188.  (/)  1  Hawk.  P.  C.  80. 

(17)  The  mere  attemot  to  stifle  evideoce  is  f  including  the  court  of  chancery,  2  R.  S.  276. 
also  criminal,  though  tne  persuasion  should  ^1,)  may  punish  as  a  criminal  contempt,  1. 
not  succeed,  on  the  principle  now  fullsr  esta-  any  aisorderly,  contemptuous,  or  insolent  oeha- 
blished,  that  an  incitement  to  commit  any  Tiour  committed  during  its  sitting  in  immedi- 
crime  is  itself  criminal.  6  East,  464.  2  ate  view  and  presence,  and  directly  tending 
East,  5.  21,  22.  2  Stra.  904.  2  Leach,  925.  to  interrupt  its  proceedings  or- impair  the 
As  to  conspiring  to  prevent  a  witness  from  respect  due  to  its  authority :  2.  any  disturb- 
giving  evidence,  see  2  East,  362.  Knowing-  ance  whatever  directly  tending  to  interrupt 
ly  making  use  of  a  false  affidavit  is  indicta-  its  proceedinj^s :  3,  4.  wilful  disobedience  or 
ble.  8  East,  364.  2  Stra.  1144.  resistance  otany  process  or  order:  5.  con- 
CIS)  A  few  ^ears  ago,  at  York,  a  gentleman  tumaciously  refusing  to  be  sworn  as  a  witness, 
of  the  grand  lury  heard  a  witness  swear  in  or  to  testify  :  6.  the  publication  of  a  false  or 
court,  upon  tne  trial  of  a  prisoner,  directly  grossly  inaccurate  report  of  the  proceedings 
contrary  to  the  evidence  which  he  had  given  of  the  court  The  punishment  may  be  b^ 
before  the  grand  jury.  He  immediately  com*  fine  not  exceeding  250  dollars,  and  by  impn- 
municated  the  circumstance  to  the  judge,  who  sonment  not  exceeding  30  days.  (2  R.  S.  278.) 
upon  consulting  the  jud^e  in  the  other  court,  A  justice  of  the  peace  may  also  punish  the 
was  of  opinion  that  public  justice  in  this  case  first  and  second  classes  of  contempt,  and  the 
required  that  the  evidence  which  the  witness  third  also,  if  it  be  committed  in  his  presence, 
had  given  before  the  grand  jury  should  bo  dis-  by  fine  not  exceeding  25  dollars,  and  by  im- 
closed,  and  the  witness  was  committed  for  prisonment  not  exceeding  5  days :  the  iropri- 
perjury,  to  be  tried  upon  the  testimony  of  the  sonment  for  non-payment  of  the  fine  notto  ex- 
geutlemen  of  the  grand  jury.  It  was  held,  ceed  10  days :  so  too,  if  a  witness  refuses  to 
that  the  object  of  this  concealment  was  only  be  sworn  or  to  testify,  and  the  party  calling 
to  prevent  the  testimony  produced  before  them  him  swears  that  he  is  a  material  witness,  Uie. 
from  being  contradicted  by  subornation  of  per-  justice  may  imprison  him  tUl  he  answer^  (id. 
jury  on  the  part  of  the  persons  against  whom  273, 274.)  a  period  less  definite  than  that  fixed 
bills  were  found.  This  is  a  privilege  which  in  other  courts.  These  punishments  do  not 
may  be  waived  by  the  crown.  See  p.  303.  prevent  an  indictment,  but  mitigate  the  sen- 
post,  tence  thereon.  (Id.  278.)  These  acts  seem  to 
(19^  In  New-York  every  court  of  record  be  intended  to  define  all  contempts  of  court. 
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such  a  number  of  inferior  and  subordinate  classes,  that  it  would  much  ex 
ceed  the  bounds  of  an  elementary  treatise,  and  be  insupportably  tedious 
to  the  reader,  were  I  to  examine  them  all  minutely,  or  with  any  degree 
of  critical  accuracy.  I  shall  therefore  confine  myself  principally  to  general 
definitions,  or  descriptions  of  this  great  variety  of  offences,  and  to  the  pu- 
nishments inflicted  by  law  for  each  particular  ofiTence  ;  with  now  and  then 
a  few  incidental  observations  :  referring  the  student  for  more  particulars 
to  other  voluminous  authors  ;  who  have  treated  of  these  subjects  with 
greater  precision  and  more  in  detail,  than  is  consistent  with  the  plan  of 
these  Commentaries. 

The  crimes  and  misdemeanors  that  more  especially  affect  the 

[*128]    commonwealth,  may  be  divided  into  five  species  :  viz.  ^offences 

against  public  justice^  against  the  public  peace,  against  public  tradCf 

against  the  public  health,  and  against  the  public  police  or  oeconomy :  of 

each  of  which  we  will  take  a  cursory  view  in  their  order. 

First,  then,  of  offences  against  public  justice :  some  of  which  are  felo- 
nious, whose  punishment  may  extend  to  death ;  others  only  misdemeanors. 
I  shall  begin  with  those  that  are  most  penal,  and  descend  gradually  to  such 
as  are  of  less  malignity. 

1.  Imbezzling  or  vacating  records,  or  falsifying  certain  other  proceedings 
in  a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is 
enacted  by  statute  8  Hen.  VI.  c.  12.  that  if  any  clerk,  or  other  person, 
shall  wilfully  take  away,  withdraw,  or  avoid  any  record,  or  process  in  the 
superior  courts  of  justice  in  Westminster-hall,  by  reason  whereof  the 
judgment  shall  be  reversed  or  not  take  effect ;  it  shall  be  felony  not  only 
in  the  principal  actors,  but  also  in  their  procurers  and  abettors  (1).  And 
this  may  be  tried  either  in  the  king's  bench  or  common  pleas,  by  a  junr 
de  medietate  :  half  officers  of  any  of  the  superior  courts,  and  the  other  half 
common  jurors  (2).  Likewise  by  statute  21  Jac.  I.  c.  26.  to  acknowledge 
any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail,  or  judgment, 
in  the  name  of  another  person  not  privy  to  the  same,  is  felony  without  be- 
nefit of  clergy.  Which  law  extends  only  to  proceedings  in  the  courts 
themselves  :  but  by  statute  4  W.  &  M.  c.  4.  to  personate  any  other  per- 
son fas  bail)  before  any  judge  of  assise  or  other  commissioner  authorized 
to  take  bail  in  the  country,  is  also  felony  (3).     For  no  man's  property 

(1)  The  8  Hen.  VI.  c.  12,  ^  3,  is  now  re-  of  seven  years,  or  to  suffer  such  other  punish- 

pealed  by  7  and  8  Geo.  IV.  c.  27;  by  ^  21  of  ment  by  fine  or  imprisonment,  or  by  both,  as 

which  it  is  enacted,  that  "  if  any  person  shall  the  court  shall  award  ;  and  it  shall  not  in  any 

steal,  or  shall  for  any  fraudulent  purpose,  take  indictment  for  such  offence  be  necessary  to 

from  its  place  of  deposit  for  the  time  being,  allege  that  the  article,  in  respect  of  which  the 

or  from  any  person  having  the  lawful  custody  offence  is  committed,  is  the  property  of  any 

thereof,  or  shall  unlawfully  and  maliciously  person,  or  that  the  same  is  of  any  value." 

obliterate,  injure,  or  destroy  any  record,  writ,  2  R.  S.  680,  6^69,  70,  punishes  these  of- 

return,  panel,  process,  interrogatory,  deposi-  fences ;  and  id.  671,  ^  25,  26,  make  it  forgery 

tion,  aimdavit,  rule,  order,  or  warrant  of  attor-  in  the  second  degree  to  alter  any  record  of  any 

ney,  or  any  original  document  whatsoever,  of  instrument,  the  record  of  which  is  evidence,  or 

or  belonging  to  an^  court  of  record,  or  relat-  any  return  to  process ;  or  to  falsely  enter  any 

ing  to  any  matter  civil  or  criminal,  begun,  de-  such  as  true. 

pending,  or  terminated,  in  any  such  court,  or  (2)  It  is  a  high  misprision  in  an  officer  to 

any  bill,  answer,  interrogatory,  deposition,  af-  alter  the  enrolment  of  a  memorial  of  an  ao- 

fidavit,  order,  or  decree,  or  any  original  docu-  nuity  deed,  without  the  sanction  of  the  court, 

ment  whatsoever,  of  or  belonging  to  any  court  3  Taunt.  543. 

of  equity,  or  relating  to  any  cause  or  matter.  By  the  5  Geo.  IV.  c.  20.  s.  10.  persons  in  the 

begun,  depending,  or  terminated  m  any  such  post-office  embezzling  or  destroying  parlia- 

court,  every  such  offender  shall  be  guilty  of  a  mentary  proceedings,  dEc.  sent  by  post,  will 

misdemeanor,  and  being  convicted  thereof,  be  guilty  of  a  misdemeanor,  and  punishable 

shall  be  liable,  at  the  discretion  of  the  court,  with  fine  and  imprisonment, 

to  be  transported  beyond  the  seas  for  the  term  (3^  The  merely  personating  bail  befon  a 
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would  be  saCoj  if  records  might  be  suppressed  or  falsified,  or  persons' 
names  be  falsely  usurped  in  courts,  or  before  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power,  which  the  law  is  obliged 
to  repose  in  gaolers,  it  is  enacted  by  statute  14  £dw.  III.  c.  10.  that  if  any 
gaoler  by  too  great  duress  of  imprisonment  makes  any  prisoner, 

that  he  hath  in  ward,  ^become  an  approver  or  an  appellor  against  [*129] 
his  will ;  that  is,  as  we  shall  see  hereafter,  to  accuse  and  turn 
evidence  against  some  other  person  ;  it  is  felony  in  the  gaoler  (4).  For, 
as  sir  Edward  Coke  observes  (a),  it  is  not  lawful  to  induce  or  excite  any 
man  even  to  a  just  accusation  of  another  ;  much  less  to  do  it  by  duress  of 
imprisonment ;  And  least  of  all  by  a.gaoler,  to  whom  the  prisoner  is  com- 
mitted for  safe  custody. 

3.  A  third  offence  against  public  justice  is  obstructing  the  execution  of 
lawful  process  (5).  This  is  at  all  times  an  offence  of  a  very  high  and  pre- 
sumptuous nature  ;  but  more  particularly  so,  when  it  is  an  obstruction  of 
an  arrest  upon  criminal  process.  And  it  hath  been  holden,  that  the  party 
opposing  such  arrest  becomes  thereby  partieeps  criminis ;  that  is,  an  ac- 
cessary in  felony,  and  a  principal  in  high  treason  (b)  (6),  (7).  Formerly 
one  of  the  greatest  obstructions  to  public  justice,  both  of  the  civil  and 
criminal  kind,  was  the  multitude  of  pretended  privileged  places,  where  in- 
digent persons  assembled  together  to  shelter  themselves  from  justice  (espe- 
cially in  London  and  Southwark),  under  the  pretext  of  their  having  been 
ancient  palaces  of  the  crown,  or  the  like  (c) :  all  of  which  sanctuaries  for 
iniquity  are  now  demolished,  and  the  opposing  of  any  process  therein  is 
made  highly  penal,  by  the  statutes  8  <&  9  WiU.  III.  c.  27,  9  Geo.  I.  c.  28, 
and  1 1  Geo.  I.  c.  22,  which  enact,  that  persons  opposing  the  execution  of 
any  process  in  such  pretended  privileged  places  within  the  bills  of  mortali- 
ty, or  abusing  any  officer  in  his  endeavours  to  execute  his  duty  therein,  so 

(«)  8  Inst.  01.  (e)  Such  as  WhUe-Friertf  and  its  environs*;  the 

(6)  8  Hawk.  P.  C.  191.  Savoy  ;  and  the  Mint  in  South warlc. 

jadge  at  chambers,  or  acknowledging  bail  in  of  his  accomplice,  is  a  felony,  without  benefit 
a  false  name,  is  only  a  misdemeanor,  unless  of  clergy.  It  seems  the  right  of  the  party  to 
the  bail  are  filed  ;  2  East,  P.  C.  109 ;  and  arrest  should  be  proved,  to  bring  a  party  re- 
putting  in  bail  in  the  name  of  a  person  not  in  sisting  within  the  meaning  of  the  act.  1 
existence,  is  not  within  the  Act  1  Stra.  304.  Stark.  C.  N.  P.  246.  If  a  cutting  or  wound- 
The  coujrts  will  not  vacate  the  proceedings  ing,  &c.  take  place  in  an  attempt  to  appre- 
against  the  party  personated,  until  the  offend-  hend  the  prisoner,  without  a  due  notification 
er  is  convicted ;  T.  Jones,  64,  I  Ventr.  501,  of  the  warrant  or  authority  by  which  the  per- 
3  Kcb.  694,  I  Ld.  Rd.  445 ;  and  a  conviction  son  acts,  it  does  not  fall  wiUiin  the  meaning 
cannot  take  place  until  the  bail-piece  is  filed,  of  the  act,  as  it  is  not  a  wilful  resistance  of  a 
2  Sid.  90.  lawful  apprehension.  3  Camp.  68.  per  lord 
See  2  R.  S.  676,  6  48.  EUenborough,  C.  J.  at  Maidstone,  8  Aug. 

(4)  This  act  of  Edw.  III.  is  now  repealed  1816. 

by  the  4  Geo.  IV.  c.  64.  s.  1.    As  to  the  duties  (7)  By  9  Geo.  IV.  c.  31,  6  25,  it  is  enacted, 

of  gaolers,  see  ante,  1  book,  p.  346.  that  where  anv  person  shall  be  charged  with, 

(5)  In  New-York  it  is  punishable  bv  impri-  and  convicted  of,  as  a  misdemeanor,  any  tis- 
sonment  not  exceeding  one  year,  and  by  one  sault  upon  any  person  with  intent  to  resist  or 
not  exceeding  250  dollars.  2  R.  S.  6i34,  ^  prevent  the  lawful  apprehension  or  detainer  of 
17.  the  party  so  assaulting,  or  of  any  other  per- 

(6)  By  the  25  Geo.  II.  c.  37.  s.  9,  attempting  son,  for  any  offence  for  which  he  or  they  may 
to  rescue  a  person  convicted  of  murder,  whilst  be  liable  by  law  to  be  apprehended  or  detain- 
proceeding  to  execution,  is  felony,  and  pu-  ed ;  the  court  may  sentence  the  offender  to  be 
nishable  with  death.  By  the  43  Geo.  III.  c.  imprisoned,  with  or  without  hard  labour,  for 
58.  s.  1,  shooting  at,  or  levelling  loaded  fire-  any  term  not  exceeding  two  years,  and  may 
arms  at  a  person,  and  attempting  to  discharge  also  fine  the  offendur,  and  require  him  to  find 
the  same,  or  stabbing  or  cuttinc  with  intent  sureties  for  keeping  the  peace.  See  1  and  2 
to  obstruct,  resist,  or  prevent  the  lawful  appre-  Geo.  IV.  e.  88,  ^  2.  3  Geo.  IV.  c.  114,  IrBoin's 
hension  and  detainer  of  the  person  so  stabbing,  J.  230,  et  seq. 

&c.  or  the  lawful  apprehension  and  detainer 
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that  he  receives  bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for 
seyen  years :  and  persons  in  disguise,  joining  in  or  abetting  any  riot  or  tu- 
mult on  such  account,  or  0{^suig  any  process,  or  assaulting  and  abusing 
any  officer  executing  or  for  having  executed  the  same,  shall  be  felons  with- 
out benefit  of  clergy. 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the 

vigilance  of  his  keepers  before  he  is  put  in  hold,  is  also  an  offence 
[*1 30]    against  public  justice,  and  the  party  himself  *is  punishable  by  fine 

or  imprisonment  (d).  But  the  officer  permitting  such  escape,  either 
by  negligence  or  connivance,  is  much  more  culpable  that  the  prisoner ; 
the  natural  desire  of  liberty  pleading  strongly  in  his  behalf,  though  he 
ought  in  strictness  of  law  to  submit  himself  quietly  to  custody,  till  cleared 
by  the  due  course  of  justice.  Officers  therefore  who,  after  arrest,  negli" 
gently  permit  a  felon  to  escape,  are  also  punishable  by  fine  (e) :  but  volun' 
tary  escapes,  by  consent  and  connivance  of  the  officer,  are  a  much  more 
serious  offence  :  for  it  is  generally  agreed  that  such  escapes  amount  to  the 
same  kind  of  offence,  and  are  punishable  in  the  same  degree  as  the  of- 
fence of  which  the  prisoner  is  guilty,  and  for  which  he  is  in  custody, 
whether  treason,  felony,  or  trespass.  And  this  whether  he  were  actually 
committed  to  gaol,  or  only  under  a  bare  arrest  (/).  But  the  officer  can- 
not be  thus  punished,  till  the  original  delinquent  hath  actually  received 
judgment  or  been  attainted  upon  verdict,  confession,  or  outlawry,  of  the 
crime  for  which  he  was  so  committed  or  arrested :  otherwise  It  might  hap- 
pen, that  the  officer  might  be  punished  for  treason  or  felony,  and  the  per- 
son arrested  and  escaping  might  turn  out  to  be  an  innocent  man.  But, 
before  the  conviction  of  ^  principal  party,  the  officer  thus  neglecting  his 
duty  may  be  fined  and  imprisoned  for  a  misdemeanor  {g)  (8),  (9). 

5.  Breach  of  prison  by  the  offender  himself,  when  committed  for  any 
cause,  was  felony  at  the  common  law  (h) :  or  even  conspiring  to  brei^ 
it  (t)  (10).  But  this  severity  is  mitigated  by  the  statute  de  frangentihus  pri- 
sonamy  1  Edw.  II.  which  enacts,  that  no  person  shall  have  judgment  of 
life  or  member  for  breaking  prison,  unless  committed  for  some  capital  of- 


(i)  SHawk.P.C.ltt. 

(ff)  1  Hal.  P.  C.  000. 

(/)  1  Hal.  P.  C.  MO.    %  Hawk.  P.  C.  134. 


(r)  1  Hal.  P.  C.  868, 9.    S  Hawk.  P.  C.  1S4, 5. 
(k)  1  Hal.  P.  C.  W7. 
(t)  Bract.  2. 3,  c.  9. 


(8)  In  New-York  it  is  punishable  with  im-  some  le^l  and  proper  officer.  1  Hale,  594t 
prisonment  not  exceeding  one  year,  and  fine  5.  A  primte  person,  thas  guilty  of  an  escape, 
not  exceeding  1,000  dollars.  2  R.  8.  684,  ^  the  punishment  is  fine,  or  imprisonment,  or 
18.  both.    2  Hawk.  c.  20.  s.  6. 

(9)  There  must  be  an  actual  arrest,  as  well  By  the  52  Geo.  III.  c.  ISfi,  persons  aiding 
as  a  lawful  arrest,  to  make  an  escape  criminal  the  escape  of  prisoners  of  war  are  guilty  of 
in  an  officer.  2  Hawk.  c.  19.  s.  1, 2.  It  must  felony,  and  liable  to  transportation.  It  nas 
also  be  for  a  criminal  matter.  Id.  s.  3.  And  been  neld,  that  the  offence  of  aiding  a  prisoner 
the  imprisonment  must  be  continuing  at  the  of  war  to  escape  is  not  complete,  if  such  pri- 
time  ofthe  offence.  Id.s.  4.  1  Russ.  531.  1  soner  is  acting  in  concert  with  those  under 
Hale,  594.  In  some  cases  it  is  an  escape  to  whose  chsrse  he  is,  merely  to  detect  the  de- 
suffer  a  prisoner  to  hare  greater  liberty  than  fendant,  and  has  no  intention  to  escape.  Russ. 
can  bv  law  be  allowed  him  ;  as,  to  admit  him  de  R.  C.  C.  196. 

to  bail  against  law,  or  to  suffer  him  to  so  be-        (10)  Any  one  breaking  a  county  iail  with  a 

yond  the  limits  of  the  prison,  thoush  he  re-  view  to  escape,  is  punishable  in  New- York 

turn.     2  Hawk.  c.  19.  s.  5.     A  retaking  will  with  imprisonment  not  exceeding  one  year : 

not  excuse  an  escape.    Id.  s.  13.  if,  after  conviction  for  a  criminal  offence  he 

Privatt  mdkndtt(u»i  who  have  persons  law-  break  jail  and  escape,  he  ma^  be  imprisoned 

foIlT  in  their  custody,  are  guilty  of  an  escape  for  not  more  than  two  years :  if  the  escape  is 

if  tney  suffer  them  illegally  to  depart,  1  Hale,  after  oonviction,  and  from  a  state  prison,  the 

595 ;  but  they  may  protect  themselves  from  punishment  may  be  for  a  period  not  exceed- 

liability  by  deliyermg  over  their  prisoner  to  ing  5  years.    211.  8.  685. 
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fence.  So  that  to  break  prison  and  escape,  when  lawfully  committed  for 
any  treason  or  felony,  remains  still  felony  as  at  the  common  law  ;  and  to 
br^ak  prison  (whether  it  be  the  county-gaol,  the  stocks,  or  other  usual 
place  of  security),  when  lawfully  confined  upon  any  other  inferior 
charge,  is  still  ^punishable  as  a  high  misdemeanor  by  fine  andim-  [*131] 
prisonment.  For  the  statute  which  ordains  that  such  offence 
shall  be  no  longer  capital,  never  meant  to  exempt  it  entirely  from  every  de- 
gree of  punishment  ( j')  ( 1 1 ). 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest 
or  imprisonment  (12) ;  and  it  is  generally  the  same  ofifence  in  the  stranger 
so  rescuing,  as  it  would  have  been  in  a  gaoler  to  have  voluniariljf  permitted 
an  escape.  A  rescue  therefore  of  one  apprehended  for  felony,  is  felony ; 
for  treason,  treason  ;  and  for  a  misdemeanor,  a  misdemeanor  also.  But 
here  likewise  as  upon  voluntary  escapes,  the  principal  must  first  be  at- 
tainted or  receive  judgment  before  the  rescuer  can  be  punished :  and  for 
the  same  reason ;  because  perhaps  in  fact  it  may  turn  out  diat  there  has 
been  no  offence  committed  (k)  (13).  By  statute  11  Geo.  II.  c.  26,  and 
24  Geo.  II.  ,c.  40.  if  five  or  more  persons  assemble  to  rescue  any  retailers 
of  spirituous  liquors,  or  to  assault  the  informers  against  them,  it  is  felony, 
and  subject  to  transportation  for  seven  years.  But  the  statute  16  Geo. 
II.  c.  31.  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any 
arms,  instruments  of  escape,  or  disguise,  without  the  knowledge  of  the 
gaoler,  though  no  escape  be  attempted,  or  any  way  to  assist  such  prisoner 
to  attempt  an  escape,  though  no  escape  be  actually  made,  is  felony,  and 
subjects  the  ofiender  to  transportation  for  seven  years  (14) :  or  if  the  pri- 
soner be  in  custody  for  petit  larceny  or  other  inferior  offence,  or  charged 
with  a  debt  of  100/.,  it  is  then  a  misdemeanor,  punishable  with  fine  and 
imprisonment  (15).    And  by  several  special  statutes  (Q,  to  rescue,  or  at- 

(J)  %  Hawk.  P.  C.  128.  (2)  0  Geo.  I.  c.  tS.    (Traasportation.)    9  Geo.  I. 

(*)  1  HaL  P.  C.  607.    Post.  844.  c.  SS.    (Black-act.)    8  Geo.  IL  c.  90.    (Dostroytng 

(11)  An  actual  breaking  is  the  gist  of  this  though  they  were  thrown  down  by  accident." 
offence,  and  must  be  stated  in  the  indictment.  Rex  v.  Haswell.  R.  and  R.  C.  C.  458. 
It  must  also  appear  that  the  party  was  lawful-  (12)  In  New- York  the  punishment  is  im- 
]y  in  prisoui  and  for  a  crime  inrolving  jn^-  prisonment  not  exceeding  ten  yean.  The 
ment  of  life  or  member ;  it  is  not  enough  to  conviction  of  the  prisoner  is  not  required  by 
allege  that  he  "  feloniously  broke  prison."  2  the  stat. :  the  crime  consisting  in  obstructing 
Inst.  591.  1  Russell,  381.  If  lawfully  com-  the  course  of  law.  2  R.  S.  684,  ^  U. 
mitted,  a  party  breaking  prison  is  within  the  (13)  By  1  and  2  Geo.  IV.  c.  98,  (entitled  an 
statute,  although  he  may  be  innocent ;  as,  if  "  Act  to  amend  the  Law  of  Rescue,")  s.  1, 
committed  by  a  magistrate  upon  strong  sua-  rescuing  persons  charged  with  felony,  is  pun- 
picion.  2  Inst.  590, 1  JIale,  P.  O.  610,  1  Rus-  ishable  with  seven  years'  transportation,  or  im- 
sell.  378.  To  constitute  a  felonious  prison  prisonment  for  not  less  than  one  year,  and  not 
breach,  the  party  must  bp  committed  for  a  more  than  three  years.  And  by  s.  1,  assault- 
crime  which  IS  capital  at  the  time  of  the  break-  ing  any  lawful  officer,  to  prevent  the  apprehen- 
ing.  1  Russell,  379.  Cole's  case.  Plowd.  sion  or  detainer  of  ^ptersons  charged  with  felo- 
Comm.  401.  A  constructive  breaking  is  not  ny,  is  punishable  with  two  years'  imprison- 
sufficient ;  therefore,  if  a  person  goes  out  of  roent  in  addition  to  other  pains  and  penalties 

{)rison  without  obstruction,  as  by  a  door  being  incurred,  (vide  also  5  Geo.  IV.  c.  84,  ^  22.) 
eft  open,  it  is  only  a  misdemeanor.  1  Hale,  This  section  is  repealed  by  9  Geo.  IV.  c.  31, 
P.  C.  611.  An  actual  intent  to  break  is  not  which,  by  section  25,  provides  a  punishment 
necessary.  The  statute  extends  to  a  prison  for  these  offences :  vide  post  217. 
in  law,  as  well  as  to  a  prison  in  fact.  2  Inst.  By  9  Geo.  IV.  c.  4,  s.  13,  (entitled  the- 
589.  **  Prison  breach  or  rescue  is  a  common  Mutuy  Act,)  persons  under  sentence  of  death 
law  felony,  if  the  prisoner  breaking  prison,  or  br  court  martial,  having  obtained  a  condition- 
rescued,  is  a  convicted  felon,  and  it  is  punish-  al  pardon,  escaping  out  of  custodjTi  and  all 
able  at  common  law  by  impriaonment,  and  parties  aiding  such  escape,  are  punishable  as 
under  19  Qeo.  III.  c.  74,  ^  4,  by  three  times  felons.  See  Rex  v.  Stanley.R.  and  R.  C.  C.  432. 
whipping.  Throwing  down  loope  bricks  at  (14)  In  New-York  the  punishment  is  not  to 
the  top  of  a  prison  wall,  placed  there  to  im-  exceed  10  years'  imprisonment  2  R.  S.  683,  f  1. 
pede  escspe  and  give  alarm,  is  prison  breach,  (15)  On  an  indictment  under  this  Act,  the 
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tempt  to  rescue,  any  person  committed  for  the  offences  enumerated  in  those 
acts,  is  felony  without  benefit  of  clergy  ;  and  to  rescue,  or  attempt  to  res- 
cue, the  body  of  a  felon  executed  for  murder,  is  single  felony,  and  subject 
to  transportation  for  seven  years.     Nay,  even  if  any  person  be  charged 

with  any  of  the  offences  against  the  black*act,  9  Geo.  I  c.  22, 
[*132]    and  being  required  by  order  *of  the  privy  council  to  surrender 

himself,  neglects  so  to  do  for  forty  days,  both  he  and  all  that 
knowingly  conceal,  aid,  abet,  or  succour  him,  are  felons  without  benefit  of 
clergy  (16). 

7.  Another  capital  offence  against  public  justice  is  the  returning  from 
transportcUian,  or  being  seen  at  large  in  Great  Britain,  before  the  expiration 
of  the  term  for  which  the  offender  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself.  This  is  made  felony  without  benefit  of*  clergy 
in  all  cases,  by  statutes  4  Geo.  I.  c.  11,  6  Geo.  I.  c.  23,  16  Geo.  II.  c.  15, 
and  8  Geo.  III.  c.  15,  as  is  al^  the  assisting  them  to  escape  from  such  as 
are  conveying  them  to  the  port  of  transportation  (17). 

8.  An  eighth  is  that  of  taking  a  reward,  under  pretence  of  helping  the  own- 
er to  his  stolen  goods.  This  was  a  contrivance  carried  to  a  great  length  of 
villainy  in  the  beginning  of  the  reign  of  George  the  First ;  the  confederates 
of  the  felons  thus  disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners 
themselves,  and  thereby  stifiing  all  farther  inquiry.  The  famous  Jonathan 
Wild  had  under  him  a  well-disciplined  corps  of  thieves,  who  brought  in  all 
their  spoils  to  him ;  and  he  kept  a  sort  of  public  office  for  restoring  them  to 
the  owners  at  half  price.  To  prevent  which  audacious  practice,  to  the  ruin 
and  in  defiance  of  public  justice,  it  was  enacted  by  statute  4  Geo.  I.  c.  11. 
that  whoever  shall  take  a  reward  under  the  pretence  of  helping  any  one  to 
stolen  goods,  shall  suffer  as  the  felon  who  stole  them  ;  unless  he  causes 
such  principal  felon  to  be  apprehended  and  brought  to  trial,  and  also  gives 
evidence  against  them.  Wild,  still  continuing  in  his  old  practice,  was 
upon  this  statute  at  last  convicted  and  executed  (m)  (18). 

tompikes,  Ac.)  19  Geo.  II.  c.  34.  (Smuggling.  See    (Murder.)    97  Geo.  11.  c.  15.    (Black^act) 
the  52  Geo.  III.  c.  143,  a.  11.)    35  Qeo.  II.  c.  37.        (m)  See  stat.  0  Geo.  I.  c.  33,  ^  9. 
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offence  of  delivering  instniments  of  escape  (17)  These  proviaiona  are  virtually  repealed 
to  a  prisoner  has  been  held  to  be  complete,  by  the  5  Geo.  iV.  c.  84.  which  revives  and  con- 
thougn  the  prisoner  had  been  pardoned  of  the  solidates  into  one  act  the  laws  relative  to  the 
offence  of  which  he  was  convicted,  on  condi-  transportation  of  offenders.  By  the  22d  sec- 
tion of  transportation  ;  and  a  party  may  be  tion  it  is  enacted,  that  if  any  offender,  sen- 
convicted,  though  there  is  no  evidence  that  he  tenced  or  ordered  to  bo  transported  or  banish- 
knew  of  what  offence  the  prisoner  had  been  ed,  or  having  agreed  to  transport  or  banish 
convicted.  Rex  v.  Shaw,  R.  and  R.  C.  C.  himself,  shall  be  afterwards  found  at  large, 
526.  This  Act  applies  only  to  cases  of  at-  without  lawful  excuse,  before  the  expiration 
tempt,  Tilley's  case,  2  Leach,  662,  and  a  case  of  the  term  of  transportation  or  banishment, 
where  the  commitment  is  on  suspicion  only,  he  shall  suffer  death  without  clergy.  By  sect, 
is  not  within  it.  Greenifs  oase,  1  Leach,  363.  84.  the  act  is  not  to  extend  to  persons  banish- 
This  Act  appears  virtually  to  be  repealed  by  4  ed  under  the  60  Geo.  III.  and  1  Geo.  IV.  c.  8. 
Geo.  IV.  c.  64,  s.  43,  which  makes  delivering  for  blasphemous  and  seditious  libels.  If  the 
instruments  of  escape  to  any  prisoner,  whether  prisoner  can  shew  such  circumstances  of  po- 
he  actually  escape  or  not,  a  felony  punishable  vcrty  or  sickness,  which  amount  to  an  absolute 
by  fourteen  years*  transportation.  impossibility  to  transport  himself,  or  leave  the 

(16)  Some  of  these  Acts,  as  far  as  they  kingdom,  he  will  not  be  within  the  act.  1  Leach, 

relate  to  the  exclusion  of  benefit  of  clergy,  396.    By  the  22d  sect,  of  5  Geo.  IV.  c.  84.  a 

and  to  the  form  of  punishtAent,  are  altered  reward  of  20/.  is  given  from  prosecuting  an  of- 

and  amended  by  1  and  2  Geo.  IV.  c.  88,  and  5  fender  against  the  act  to  conviction. 

Geo.  IV.  c.  84.  (18)  In  Rex  v.  Ledbitter,  R.  end  R.  C.  C. 

By  4  Geo.  IV.  c.  54,  ^  1,  to  rescue  a  party  76,  a  police  offier  was  indicted  under  4  Geo. 

in  custody  for  an  offence  against  the  Black-  I.  c.  11,  6  4,  for  taking  money  under  the  pre- 

act,  9  Geo.  1.  c.  22,  is  punishable  only  with  tcnce  of  nelping  a  person  to  goods  stolen  from 

transportation,  or  imprisonment  and  hard  la*  him,  and  convicted  of  felony,  though  the  offi- 

bour  cer  had  no  knowledge  of  the  felon,  and  though 
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9.  Receiving  of  stolen  goods,  knotoing  them  to  he  stolen,  is  also  a  bigh 
misdemeanor  and  affront  to  public  justice  (19).  We  have  seen  in  a  former 
chapter  (n),  that  this  offence,  which  is  only  a  misdemeanor  at  common  law, 
by  the  statute  3  <fe  4  W.  &  M.  c.  9.  and  5  Ann.  c.  31.  makes  the  offender 
accessary  to  the  theft  and  felony.  But  because  the  accessary 
cannot  in  ^general  be  tried,  unless  with  the  principal  or  after  the  [*133] 
principal  is  convicted,  the  receivers  by  that  means  frequently  elud- 
ed justice.  To  remedy  which,  it  is  enacted  by  statute  1  Ann.  c.  9.  and 
5  Ann.  c.  31.  that  such  receivers  may  still  be  prosecuted  for  a  misdemea- 
nor, and  punished  by  fine  and  imprisonment,  though  the  principal  felon  be 
not  before  taken  so  as  to  be  prosecuted  and  convicted  (20).  And,  in  case 
of  receiving  stolen  lead,  iron,  and  certain  other  metals,  such  offence  is  by 
statute  29  Geo.  II.  c.  30.  punishable  by  transportation  for  fourteen  years 
(o).  So  that  now  the  prosecutor  has  two  methods  in  his  choice  :  either  to 
punish  the  receivers  for  the  misdemeanor  immediately,  before  the  thief  is 
taken  (p) ;  or  to  wait  till  the  felon  is  convicted,  and  then  punish  them  as  ac- 
cessaries to  the  felony.  But  it  is  provided  by  the  same  statutes,  that  he 
shall  only  make  use  of  one,  and  not  both  of  these  methods  of  punish- 
ment. By  the  same  statute  also,  29  Geo.  II.  c.  30.  persons  having 
lead,  iron,  and  other  metals  in  their  custody,  and  not  giving  a  satisfactory 
account  how  they  came  by  the  same,  are  guilty  of  a  misdemeanor,  and 
punishable  by  fine  or  imprisonment.  And  by  statute  10  Greo.  III.  c.  48.  all 
knowing  receivers  of  stolen  plate  or  jewels,  taken  by  robbery  on  the  high- 
way, or  when  a  burglary  accompanies  the  stealing,  may  be  tried  as  well 
before  as  after  the  conviction  of  the  principal,  and  whether  he  be  in  or  out 
of  custody ;  and,  if  convicted,  shall  be  adjudged  guilty  of  felony,  and 
transported  for  fourteen  years  (21). 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  theft 
bote,  which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also 
takes  his  goods  again,  or  other  amends  upon  agreement  not  to  prosecute. 
This  is  frequently  called  compounding  of  felony  (22) ;  and  formerly  was 

(n)  See  page  38.  bumboats,  Ac.  in  the  Thames. 

(0)  See  also  statute  S  Geo.  III.  c.  88,  4  13,  for        (p )  Foster,  373. 
the  punishment  of  receivers  of  goods  stolen  by 

he  possessed  no  power  to  apprehend  the  felon,  no  qnestions  shall  be  asked,  or  printing  such 

and  thoagh  the  property  was  never  restored,  advertisements,  renders  the  offending  party 

and  the  officer  had  no  power  to  restore  it.  liable  to  a  penalty  of  fifty  pounds,  ana  full 

By  statute  7  and  8  Geo.  IV.  c.  29,  6  58,  it  is  costs,  to  any  person  who  will  sue  for  the  same, 

enacted,  "  That  every  person  who  shall  cor-  by  action  of  debt    This  Act  repeals  the  25 

ruDtly  take  any  money  or  reward,  directly  or  Geo.  11.  c.  36,  ^  1,  as  far  as  relates  to  the  ad- 

Inairectly,  under  pretence,  or  upon  account  of  yertising  rewards  for  stolen  goods, 

helping  any  person,  to  any  chattel,  money,  va-  The  4  Geo.  I.  o.  11,^4,  relating  to,  and  the 

luable  security,  or  other  property  whatsoever,  1  Geo.  IV.  c.  115,  directing  the  degree  of  pu- 

which  shall  by  any  felony  or  misdemeanor  have  nishment  for  this  offence,  are  also  repealed  by 

been  stolen,  taken,  obtained,  or  converted  as  this  statute. 

aforesaid,  shall  (unless  he  cause  the  offender  (19)  In  New- York,  it  is  punishable  with 

to  be  apprehended  and  brought  to  trial  for  the  imprisonment  not  exceeding  5  years,  and  a  fine 

same,)  t>e  guilty  of  felony,  and  being  convicted  not  exceeding  250  dollars.    (2  R.  S.  680,  ^  71.) 

thereof,  shdl  be  liable,  at  the  discretion  of  the  See  also  id.  678,  6  61. 

court,  to  be  transported  beyond  the  seas  for  (20)  See  accordingly,  2  R.  S.  680,  ^  72. 

life,  or  for  any  term  not  less  than  seven  years,  (21  >  The  acts  mentioned  above  are  mostly 

or  to  be  imprisoned  for  any  term  not  exceed-  repealed  by  later  acts,  which  are  nearly  similar 

in^  four  years,  and,  if  a  male,  to  be  once,  to  them :  see  I  &  2  Geo.  lY.  c.  75 :  7  &  8 

twice,  or  thrice  publicly  or  privately  whipped  Geo.  lY.  c.  29 :  3  Geo.  lY.  c.  24. 

(if  the  court  shall  so  think  fit,)  in  addition  to  (22)  In  New-York,  compounding  any  of- 

such  imprisonment.*'  fence  punishable  by  death  or  imprisonment  for 

By  ^  59,  advertising  a  reward  for  the  return  life,  is  punishable  by  imprisonment  not  ex- 

of  any  stolen   property  whatsoever,  which  eeeding  5  years :  if  the  offence  compounded 

shall  have  been  stolen  or  lost,  purporting  that  were  punishable  by  imprisonment  in  the  state 
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held  to  make  a  man  an  accessary ;  but  it  is  now  punished  only  with  fine 
and  imprisonment  {q).   This  perversion  of  justice,  in  the  old  Gothic  consti* 

tations,  was  liable  to  the  most  severe^and  infamous  punishment. 
[*134]    And  the  Salic  law,  '*  UUroni  eutn  ^simiiem  habuit,  quifitrtum  eelare 

vellety  et  occulte  sinejudice  compositumem  ejus  admittere  (r)."  By  sta- 
tute 25  Geo.  IL  c.  36.  even  to  advertise  a  reward  for  the  return  of  things 
stolen,  with  no  questions  asked,  or  words  to  the  same  purport,  subjects  the 
advertiser  and  the  printer  to  a  forfeiture  of  50/.  each  (23). 

1 1 .  Common  harretry  is  the  offence  of  frequently  exciting  and  stirring 
up  suits  and  quarrels  between  his  majesty's  subjectSi  either  at  law  or  other- 
ways  (s)  (24).  The  punishment  for  this  offence,  in  a  common  person,  is  by 
fine  and  imprisonment ;  but  if  the  offender  (as  is  too  frequently  the  case) 
belongs  to  the  profession  of  the  law,  a  barretor,  who  is  thus  able  as  well  as 
willing  to  do  mischief,  ought  also  to  be  disabled  from  practising  for  the 
future  (f).  And  indeed  it  is  enacted  by  statute  12  Geo.  I.  c.  29.  that  if 
any  one,  who  hath  been  convicted  of  forgery,  perjury,  subornation  of  per- 
jury, or  common  barretry,  shall  practise  as  an  attorney,  solicitor,  or  agent, 
in  any  .suit;  the  court,  upon  complaint,  shall  examine  it  in  a  summary 
way ;  and,  if  proved,  shall  direct  the  offender  to  be  transported  for  seven 
years.  Hereunto  may  also  be  referred  another  offence,  of  equal  malignity 
and  audaciousness;  that  of  suing  another  in  the  name  of  a  fictitious 
plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  committed  in  any  of  the  king's  superior  courts,  is  left,  as 
a  high  contempt,  to  be  punished  at  their  discretion.  But  in  courts  of  a 
lower  degree,  where  the  crime  is  equally  pernicious,  but  the  authority  of 
the  judges  not  equally  extensive,  it  is  direct^  by  statute  8  Eliz.  c.  2,  to 
be  punished  by  six  months'  imprisonment,  and  treble  damages  to  the  par- 
ty injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former  ; 
being  an  ofiicious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by 
maintaining  or  assisting  either  party  with  money  or  otherwise,  to  prosecute 
or  defend  it  (u) :  a  practice  that  was  greatly  encouraged  by  the  first  in- 
troduction of  uses  (to).     This  is  an  offence  against  public  justice,  as  it 

Iq)  1  Hawk.  P.  C.  195.  (I)  Ibid.  344. 

(r)  Stlemh.  d«  jure  Goth.  I  8,  e.  5.  (it)  Hid.  S49. 

(«)  1  Hawk.  P.  C.  349.  (w)  Dr.  A  St.  SOS. 

prison  for  a  shorter  term  than  for  life,  the  per-        (24)  Disturbing  the  peace,  making  false  in- 

son  compounding  may  be  imprisoned  not  more  rentions,  propagating  evil  reports  and  calum- 

than  3  years  :  (2  R.  S.  689,  ^  17, 18  :)  if  the  nies,    and   8preadin|;    false   and   groundless 

offence  were  punishable  by  imprisonment  in  a  rumours,  whereby  discord  and  disquiet  may 

county  jail,  or  by  any  penalty  or  forfeiture,  the  ensue  amongst  neighbours,  may  properly  be 

compounding  is  a  misaemeanor,  (id.  692,  ^  12 : )  ranked  under  the  head  Barretrr.    1  Inst.  368. 

and  punishable  by  imprisonment    not   more  1  Haw.  P.  C.  243.    See  1  Hale,  P.  C.  c.  27 ; 

than  1  year.     (Id.  697,  ^  40.)    In  the  two  first  Bac.  Abr.  Barretry;  i  Russell,  185,  on  this 

cases  it  is  unnecssary  to  prore  the  conviction  subject. .    See  also  the  Ca$e  of  Barretry f  8 

of  the  principal  offender.    Id.  689,  ^  19.  Co.  Rep.  36,  b.    No  one  can  be  convicted  for 

Assaults  and  other  misdemeanors,  for  which  a  single  act  of  barretry,  for  every  indictment 

the  party  injured  has  a  civil  remedy,  may,  how-  for  that  offence  must  charge  the  defendant 

ever  be  compromised  before  indictment,  or  with  being  a  comsnon  barretor.    In  a  late  case 

with  the  consent  of  the  court,  after  indictment,  in  the  King^s  Bench,  where  an  attorney,  with- 

unless  they  be  charced  to  have  been  commit-  out  any  corrupt  or  unworthy  motives,  prepared 

ted  riotously,  or  with  intent  to  commit  a  felo-  a  special  case  in  order  to  take  the  opinion  of 

ny,  or  by  or  upon  aiiy  ofiicer  or  minister  of  jus-  the  court  upon  the  will  of  a  testator,  and  sug- 

tice  while  m  the  execution  of  the  duties  of  his  rested  several  facts  which  had  no  foundation, 

office.    Id.  730,  6  66,  &c.  ne  was  held  to  be  guilty  of  a  contempt,  and 

(23)  7  tS&  8  Geo.  IV.  c.  27  «&  29.  relate  to  fined  30iL    In  re  EUam,  6  D.  and  R.  389 ;  3 

this  offence.  B.  and  C.  597. 
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*keepd  alive  strife  and  contention/ and  perverts  the  remedial  pro-  [*135] 
cess  of  the  law  into  an  engine  of  oppression.  And  therefore,  by 
the  Roman  law,  it  was  a  species  of  the  crimen  falsi  to  enter  into  any  confe* 
deracy,  or  do  any  act  to  support  another's  lawsuit,  by  money,  witnesses, 
or  patronage  {x).  A  man  may  however  maintain  the  suit  of  his  near  kins- 
man, servant,  or  poor  neighbour,  oat  of  charity  and  compassion,  with  im- 
punity. Otherwise  the  punishment  by  common  law  is  fine  and  imprison- 
ment (y) ;  and  by  the  statute  32  Hen.  VIII.  c.  9,  a  forfeiture  of  ten 
pounds. 

13.  Champerty,  campi'partiUo,  is  a  species  of  maintenance,  and  punish- 
ed in  the  same  manner  {a) :  being  a  bargain  with  a  plaintiff  or  defendant 
campum  partire^  to  divide  the  land  or  other  matter  sued  for  between  them, 
if  they  prevail  at  law  ;  whereupon  the  champerter  is  to  carry  on  the  par- 
ty's suit  at  his  own  expense  (a)  (25).  Thus  champart^  in  the  French  kiw, 
signifies  a  simDar  division  of  profits,  being  a  part  of  the  crop  annually  due 
to  the  landlord  by  bargain  or  custom.  In  our  sense  of  the  word  it  signi- 
fies the  purchasing  of  a  suit,  or  right  of  suing  (26) :  a  practice  so  much 
abhorred  by  our  law,  that  it  is  one  main  reason  why  a  chose  in  action,  or 
thing  of  wluch  one  hath  the  right  but  not  the  possession,  is  not  assignable 
at  common  law  ;  because  no  man  should  purchase  any  pretence  to  sue  in 
another's  right  (27).  These  pests  of  civil  society,  that  are  perpetually 
endeavouring  to  disturb  the  repose  of  their  neighbours,  and  officiously  in- 
terfering in  other  men's  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  severely  animadverted  on  by  the  Roman  law,  '*  qui  improhe  coeunt  in 
CLUenam  litem,  ut  quicquid  ex  condemnatiane  in  rem  ipsius  redactumfuerit  inter 
eos  cammunicareturf  lege  Julia  de  viprivata  tenentur  (h) ;"  and  they  were  pu- 
nished by  the  forfeiture  of  a  third  part  of  their  goods,  and  perpetual  infamy. 
Hitherto  also  must  be  referred  the  provision  of  the  statute  32  Hen.  YIIL 
c.  9,  that  no  one  shall  sell  or  purchase  any  pretended  right  or  title 

to  land,  unless  the  vendor  •hath  received  the  profits  thereof  for  [•I 36] 
one  whole  year  before  such  grant,  or  hath  been  in  actual  posses- 
sion of  the  land,  or  of  the  reversion  or  remainder  ;  on  pain  that  both  pur- 
chaser and  vendor  shall  each  forfeit  the  value  of  such  land  to  the  king  and 
the  prosecutor.  These  offences  relate  chiefiy  to  the  commencement  of 
ctt)t7  suits :. but 

14.  The  compounding  of  informations  upon  penal  statutes  is  an  offence 

(9)  Ff.  48. 10.  90.  (a)  Stat,  of  conaplrat.  33  Ed.  I. 

(y)  1  Hawk.  P.  C.  355.  (6)  Ff.  48. 7. 6. 

(g)  Ibid.  257. 

(25}  In  New-York   it  is   a  misdemeanor  1  Russell  176,  on  Uiis  subject.    The  distinc- 

knowingly  to  take  a  conveyance  of  lands  or  tion    between    maintenance    and  champerty 

tenements,  or  of  any  interest  therein,  from  a  seems  to  be  this :  where  there  is  no  agreement 

person  not  in  possession,  while  the  title  is  to  divide  the  thing  in  suit,  the  party  intermed- 

controverted  by  suit  in  any  court ;  also  to  buy  dling  is  guilty  of  maintenance   only  ;    but, 

or  sell,  or  make  or  take  any  agreement  to  con-  where  he  stipulates  to  receive  part  of  the 

▼ey  any  pretended  title  to  lands  or  tenements,  thing  in  suit,  he  is  guilty  of  champerty.    It 

unless  ttie  party  selling  or  agreeing  to  sell,  seems  that  resorting  to  machinery  and  contri- 

has,  or  he  and  those  by  whom  ne  claims  have  vances  in  order  to  make  a  party  interested  in 

been  in  possession  of  the  same,  or  of  the  re*  a  suit  %  witness  on  the  trial,  amounts  to  main* 

version  or  remainder,  or  have  received  the  pro-  tenance.    Bell  v.  Smith,  7  D.  and  R.  646 ;  5 

fits  thereof  for  one  year  before.    This,  how*  B.  and  G.  188. 

ever,  is  not  to  apply  to  mortgages.    (2  R.  S.  (27)  If  an  attorney  prosecute  an  action,  to 

691,  ^  5,  &c)    As  to  attornies  levying  claims  be  paid  his  costs  in  gross,  it  should  seem  U 

for  the  purpose  of  suing  on  them,  see  2  R.  S.  would  amount  to  champerty.    Com.  Dig.  At- 

288.  tomey,  B.  14.  Hob.  117.     Tidd  Prae.  8  ed. 

(26)  See  1  Haw.  P.  C.  c.  3,  Co.  Litt  368,  326. 
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of  an  equiyalent  nature  in  criminal  causes ;  and  is,  besides,  an  additional 
misdemeanor  against  public  justice,  by  contributing  to  make  the  laws 
odious  to  the  people.  At  once  tberefore  to  discourage  malicious  informers, 
and  to  provide  that  offences,  when  once  discovered,  shall  be  duly  prosecut- 
ed, it  is  enacted  by  statute  18  Eliz.  c.  5,  that  if  any  person,  informing  un- 
der pretence  of  any  penal  law,  makes  any  composition  without  leave  of  the 
court,  or  takes  any  money  or  promise  from  the  defendant  to  excuse  him 
(which  demonstrates  his  intent  in  commencing  the  prosecution  to  be  mere- 
ly to  serve  his  own  ends,  and  not  for  the  public  good),  he  shall  forfeit  10/., 
shall  stand  two  hours  on  the  pillory  (28),  and  shall  be  for  ever  disabled  to 
sue  on  any  popular  or  penal  statute  (29),  (30.) 

15.  A  conspiracy  also  to  indict  an  innocent  man  of  felony  falsely  and 
maliciously,  who  is  accordingly  indicted  and  acquitted,  is  a  farther  abuse 
and  perversion  of  public  justice  (31);  for  which  the  party  injured  may 

(28)  B^  56  Geo.  III.  c.l3d,  this  panishment  when  it  follows  from  a  plan  proconcerted  by 
it  removed  from  all  offences,  except  perjury  many.  6  T.  R.  636.  See  the  statute  as  to 
and  subornation  of  perjury.  combinations  among  workmen,  infra.    There 

(29)  See  p.  J  33.  note  22.  are  other  cases  in  which,  thoueh  the  act  may 

(30)  This  statute  does  not  apply  to  offences  be  morally  criminal,  it  is  not  illegal,  except  on 
cognizable  only  before  magistrates,  1  B.  <Sc  A.  the  ground  of  conspiracy  ;  thus  the  verbal 
282;  it  applies  only  to  common  informers,  and  slander  of  a  private  individual  is  not  indict- 
not  to  cases  where  the  penalty  is  eiven  to  the  able,  but  it  is  so  where  several  unite  in  a 
party  grieved.  1  Salk.  30.  2  Hawk.  279.  scheme  to  blast  his  character.  1  Lev.  62.  1 
The  taking  the  penalty  is  an  offence  within  Vent.  304.  And  in  every  case  that  can  be  ad- 
the  act,  though  there  is  no  action  or  proceed-  duced  of  conspiracy,  the  offence  depends  on 
ing  for  it.  Kuss.  &  R.  C.  C.  84.  3  Bum  J.  the  unlawful  agreement,  and  not  on  the  act 
24  ed.  85.  A  notice  of  action  required  by  a  which  follows  it,  the  latter  is  but  evidence  of 
penal  statute  is  no  commencement  of  the  suit,  the  former.    2  Burr.  993.    3  Burr.  1321. 

so  as  to  subject  the  plaintiff,  or  his  agent,  to        To  constitute  a  conspiracy,  as  observed  in 

an  attachment  for  attempting  to  compound  an  the  text,  there  must  be  at  least  two  persona 

offence  previous  to  the  suing  out  of  the  writ,  implicated  in  it ;  and  a  husband  and  wife  can- 

2  Bla.  Rep.  781 ;  as  to  the  mode  of  obtaining  not  be  guilty  of  it.     1  Hawk.  c.  72.  s.  8.    If 

leave  to  compound,   see  Tidd*s  Prac.  6  ed.  all  the  persons  in  the  indictment  be  acquitted 

604.  except  one,  and  the  indictment  do  not  lay  the 

(31)  The  instance  pointed  out  by  the  learn-  offence  as  committed  jointly  with  other  per- 
ed  commentator  is  not  the  only  one  in  which  sons  unknown,  no  judgment  can  be  passed  on 
parties  may  be  indicted  for  a  conspiracy ;  and  such  one.  Poph.  202.  3  Burr.  1262.  12 
It  may  be  stated  as  a  general  rule,  that  all  con-  Mod.  262.  But  one  conspirator  may  be  tried 
federacies  wrongfully  to  prejudice  another,  singly  ;  as  if  the  others  bad  escaped,  or  died, 
are  misdemeanors  at  conmion  law,  and  indict-  before  the  trial,  or  tho  finding  ot  the  bill,  he 
able  accordingly,  whether  the  intention  is  to  may  be  convicted  alone.  1  Stra.  193.  2  Stra. 
injure  his  property,  bis  person,  or  his  charac-  1227.  It  is  no  offence  to  conspire  to  prose- 
ter.    See  1  Hawk.  c.  72.  s.  2.    But  no  indict-  cute  a  guilty  person.    1  Salk.  174. 

meat  lies  for  conspiring  to  commits  civil  tres-        It  is  not  necessary  to  constitute  the  offence, 

pass  on  a  preserve  to  take  game,  though  effect-  that  any  act  should  be  done  in  pursuance  of 

ed  in  the  night,  and  with  destructive  weapons,  the  conspiracy,  2  Lord  Raym.  1 167.    8  Mod. 

13  East,  228.  321.     1  Salk.  174.     1  Bla.  Rep.  392 ;  or  that 

The  offence  of  conspiracy  is -Slot  confined  to  any  part^  was  actually  injured.  1  Leach,  39. 
the  prejudicing  a  particular  individual,  it  may        Conspiracies  and  cambinatioru  among  vforh- 

be  to  injure  public  trade,  to  affect   public  men  for  a  long  time  euCTOsscd  the  attention  of, 

health,  to  violate  public  i>olicy,  to  insult  public  and   perplexed,    the  legislature.     Until  the 

justice,  or  to  do  any  act  in  itself  illegal.  passing  of  the  6  Geo.  IV .  c.  129.  the  common 

There  are  many  cases  in  which  the  act  itself  law  relative  to  such  an  offence  was  considered 

would  not  be  cognizable  by  law  if  done  by  a  defective.    This  act,  however,  repeals  all  the 

single  person,  which  becomes  the  subject  of  former  acts  on  the  subject  of  such  combma- 

indictment  when  effected  by  several  with  a  tions,  and  leaves  the  offence  as  it  before  stood 

joint  design.    6  T.  R.  636.    Thus  each  per-  at  common  law.    However,  by  the  3d  section, 

son  attending  a  theatre  has  a  right  to  express  if  a  penon  l^  force,  violence,  threats,  or  ob- 

his  disapprobation  of  the  piece  acted,  or  a  per-  struction,  compel  any  person  hired  or  employ- 

former  oii  the  stage,  but  if  several  previously  ed  in  any  trade  or  business  to  depart  from  his 

agree  to  condemn  a  play,  or  hiss  an  actor,  hiring  or  employment,  or  obstroct  him  from  re 

they  will  be  guilty  of  conspiring.     2  Camp,  turning  to  his  work  before  finished,  or  prevent, 

358.    In  the  case  of  workmen  refusing  to  pro-  or  endeavour  to  prevent  any  person  from  hir- 

eeedunless  they  receive  an  advance  of  wages,  ing  himself,  or  from  accepting  employment; 

It  is  clear  that  any  one  of  them  might  singly  or  by  force  or  threats,  dec.  molest  another  in 

act  on  this  determination,  but  it  is  crimintd  his  person  or  proper^,  to  induce  him  to  be- 


PUBLIC  WRONGS.  99 

either  have  a  civil  action  by  writ  of  conspiracy  (of  wUch  we  spoke  in  the 
preceding  book)  (c),  or  the  conspirators,  for  there  must  be  at  least  two  to 
form  a  conspiracy,  may  be  indicted  at  the  suit  of  the  king,  and  were  by 
the  ancient  common  law  {d)  to  receive  what  is  called  the  villenaus  judg- 
ment ;  viz.  to  lose  their  liberam  legeniy  whereby  they  are  discredited  and 
disabled  as  jurors  or  witnesses ;  to  forfeit  their  goods  and  chattels,  and 
lands  for  life  ;  to  have  those  lands  wasted,  their  houses  razed,  their  trees 
rooted  up,  and  their  own  bodies  committed  to  prison  (e).  But  it  now 
is  the  better  opinion,  that  the  villenous  judgment  is  by  long  *dis-  [*n7] 
use  become  obsolete^  it  not  having  been  pronounced  for  some 
ages  :  but  instead  thereof  the  delinquents  are  usually  sentenced  to  impri- 
sonment, fine,  and  pillory.  To  this  head  may  be  referred  the  offence  of 
sending  letters,  threatening  to  accuse  any  person  of  a  crime  punishable 
with  death,  transportation,  pillpry,  or  other  infamous  punishment,  with  a 
view  to  extort  from  him  any  money  or  other  valuable  chattels.  This  is 
punishable  by  statute  30  Geo.  II.  c.  24,  at  the  discretion  of  the  court  with 
fine,  imprisonment,  pillory,  whipping,  or  transportation  for  seven  years 
(32),  (33). 

16.  The  taext  offence  against  public  justice  is  when  the  suit  is  past  its 
commencement,  and  come  to  trial.  And  that  is,  the  crime  of  wilful  and 
corrupt  perjury  :  which  is  defined  by  sir  Edward  Coke  (/),  to  be  a  crime 
committed  when  a  lawful  oath  is  administered,  in  some  judicial  proceeding, 
to  a  person  who  swears  wilfully,  absolutely ^  snd  falsely,  in  a  matter  material 
to  the  issue  or  point  in  question  (34).     The  law  takes  no  notice  of  any 

(c)  See  Book  III.  page  190.  (e)  1  Hawk,  P.  0. 103."^ 

(d)  firo.  Abr,  tit.  Cotupiney,  88  (/)  3  Inst.  164. 


come  a  member  of  any  club  or  association,  or  punishable  criminally  are  the  following,  and 

to  contribute  to  any  common  fund,  or  to  pay  they  are  made  misdemeanors,  viz. :  conspira- 

any  fine  or  penalty,  or  on  account  of  his  not  cies  by  two  or  more,  1.  To  commit  any  offence, 

belonging  to  any  particular  club  or  association ;  2.  FalseW  and  maliciously  to  indict  another 

or  not  having  contributed,  or  having  refused  for  an  ofience,  or  to  procure  him  to  be  charged 

to  contribute,  to  any  common  fund,  or  to  pay  or  arrested  therefor.    3.  Falsely  to  move  or 

any  fine  or  penalty ;  or  on  account  of  his  not  maintain  a  suit.    4.  To  cheat  or  defraud  an- 

having  complied,  or  of  refusing  to  comply,  other  of  property  by  criminal  means.    5.  To 

with  any  regulations,  &c.  made  to  obtain  an  cheat  and  defraud  another  of  property   by 

advance,  or  to  reduce  the  rate  of  wages,  or  to  means  which,  if  executed,  would  amount  to  a 

lessen  or  alter  the  hours  of  working,  or  to  de-  cheat,  or  to  obtain  property  or  money  by  false 

crease  or  alter  the  quantity  of  work ;  or  to  pretences.    6.  To  commit  any  act  injurious 

regulate  the  mode  of  carr^inc  on  any  manu-  to  the  public  health  or  morals,  or  to  trade  or 

facture,  trade,  or  business  in  tne  management  commerce,  or  for  the  perversion  or  obstruction 

thereof;  or  by  violence  or  threats,  or  oDstruc-  of  justice,  or  of  the  d!ue  administration  of  the 

tion,  force  any  person  carrying  on  any  busi-  laws. 

ness,  to  make  any  alteration  in  bis  mode  of  No  agreement,  except  to  commit  a  felony 
carrying  on  such  business,  or  to  limit  his  sum-  upon  the  person  of  another,  or  to  commit  ar- 
bor of  workmen ; — such  offender  and  his  ac-  son  or  burglary,  is  a  conspiracy,  unless  some 
cessaries  may  be  imprisoned  with  or  without  act  beside  the  agreement  be  done  to  effect  the 
hard  labour,  for  not  exceeding  three  calendar  object.  (2  R.  8.  691,  $  8,  &c.) 
months.  By  sec.  4.  persons  may  meet  to-  if  an  overt  act  is  necessary  to  'constitute  the 
gether  for  the  sole  purpose  of  consulting  upon  offence,  one  or  more  must  be  alleged  in  the  in- 
and  determining  the  rate  of  wages,  or  hours  dictment,  and  the  same  be  proved ;  but  others 
of  work,  and  may  enter  into  an  agreement  for  not  alleged  may  be  given  in  evidence.  (Id. 
Auming  the  rate  of  wages  or  hoars  of  work.  735,  $  17.) 

And  by  section  5.  the  masters  of  workmen  (34)  In  New-York  perjury  is  a  wilful  and 

may  do  the  same.    By  sec.  6.  offenders  against  corrupt  declaration  to  any   material  matter 

the  act  may  be  called  on  to  give  evidence  for  upon  oath,  affirmation,  or  declaration  legally 

the  king,  or  prosecute  an  informer  on  any  in-  administered.    1.  In  any  matter,  cause,  or 

formation  exhibited  under  the  act.    Sec.  7.  proceeding,  depending  in  any  court  of  law  or 

gives  a  summary  proceeding  before  a  magis-  equity,  or  before  any  officer  thereof.    2.  In 

te-ate  for  an  offence  under  the  act.  an^  case  where  an  oath  or  affirmation  is  re- 

(32)  See  note  27.  p.  136 :  and  p.  144.  (^uired  by  law,  or  is  necessary  for  the  prosecu- 

(33)  In  New-York,  the  only  conspiracies  tion  or  defence  of  any  private  right,  or  for 
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perjury  but  such  as  is  committed  in  some  court  of  justice,  having  power  to 
administer  an  oath  ;  or  before  some  magistrate  or  proper  officer,  invested 
with  a  similar  authority,  in  some  proceedings  Relative  to  a  civil  suit  or  a 
criminal  prosecution :  for  it  esteems  all  other  oaths  unnecessary  at  least, 
and  therefore  wiU  not  punish  the  breach  of  them  (35).  For  which  reason 
it  is  much  to  be  questioned,  how  far  any  magistrate  is  justifiable  in  taking 
a  voluntary  affidavit  in  any  extrajudicial  matter,  as  is  now  too  frequent 
upon  every  petty  occasion :  since  it  is  more  than  possible,  that  by  such  idle 
oatks  a  man  may  frequently  in  faro  conscientiae,  incur  the  guilt,  and  at  the 
same  time  evade  the  temporal  penalties  of  perjury.  The  perjury  must 
also  be  corrupt,  (that  is,  comnutted  malo  animo),  wilful,  positive,  and  abso- 
lute (36) :  not  upon  surprise,  or  the  like :  it  also  must  be  in  some  point 
material  to  the  question  in  dispute  (37) ;  for  if  it  only  be  in  some  trifling 


the  ends  of  public  justice.  3.  In  any  matter 
or  proceeding  before  any  tribunal  or  officer 
created  by  the  constitution  or  by  law,  or 
where  any  oalh  nia;|^  be  lawfully  required  by 
any  judicial,  executive,  or  administrative  offi- 
cer. The  punishment  is  disqualification  as  a 
witness :  and  if  the  perjunr  be  committed  on 
the  trial  of  an  indictment  for  a  capital  offence 
or  other  felony,  then  imprisonment  for  a  term 
not  less  than  10  years ;  if  committed  on  any 
other  trial,  inquiry,  or  case,  then  for  a  term  not 
more  than  10  years.  Subornation  of  perjury, 
where  the  witness  is  actually  sworn  and  ex- 
amined, is  punished  the  same  as  perjury.  The 
mere  attempt  to  suborn  a  witness  is  punish- 
able with  imprisimment  for  5  years.  Any  court 
of  record  may  immediately  commit  to  prison 
for  trial,  any  party  or  witness  who,  it  may  be 
reasonably  presumed,  has  committed  perjoiy. 
(2  R.  S.  681,  682.) 

(35)  And  no  breach  of  an  oath  made  in  a 
mere  private  concern,  as  in  entering  into  a 
contract,  however  malicious,  is  an  indictable 
offence,  but  can  only  be  redressed  in  an  action 
for  the  individual  injury ;  nor  can  any  criminal 
proceeding  be  maintained  for  the  violation  of 
an  oath,  taken,  however  solemnly,  to  perform 
any  duties  in  future,  though  the  offence  will 
be  highly  aggravated  by  the  breach  of  an  ob- 
ligation so  sacred.  3  Inst.  166.  11  Co.  Rep. 
98.  And  even  where  an  oath  is  re()ujred  by 
an  act  of  parliament  in  an  extrajudicial  pro- 
ceeding, the  breach  of  ^at  obliEation  does 
not  seem  to  amount  to  perjury,  unless  the  sta- 
tute contain  an  express  provision  to  that 
effect.  And  it  seems  an  indictment  for  per- 
jury is  not  sustainable  on  an  oath  taken  before 
the  house  of  commons,  as  they  have  not  any 
power  to  administer  an  oath,  unless  indeed  in 
those  particular  cases,  in  which  an  express  pow- 
er is  granted  to  them  by  statute.  But  is  indict- 
able to  swear  falsely  in  any  court  of  equity,  1 
Leach,  50.  1  Sid.  418;  any  ecclesiastical 
court,  Cro.  Eliz.  609;  and  any  other  lawful 
court,  whether  it  be  of  record  or  otherwise. 
Hawk.  b.  1.  c.  69.  8.  3.  So  a  false  oath  sub- 
jects the  offender  to  all  the  penalties  of  per- 
jury, though  it  be  taken  in  a  stage  of  the  pro* 
ceedjngs  when  it  does  not  influence  the  nnal 
judgment,  but  only  affects  some  intermediate 
step  to  be  taken ;  thus,  if  a  man  offering  to 
bail  another  swears  his  property  to  be  greater 
than  it  is,  in  order  to  be  received  as  a  surety, 


Cro.  Car.  146 ;  or  if  he  swears  falsely  before 
a  magistrate  to  induce  him  to  compel  another 
to  find  sureties  for  the  peace,  Hawk.  b.  1.  e. 
69.  s.  3. 

The  party  must  be  lawfully  sworn,  and,  as 
above  observed,  the  person  by  whom  the  oath 
is  administered  must  have  competent  autho- 
rity to  receive  it.  And,  therefore,  no  false 
swearing  before  individuals  acting  merely  in 
a  private  capacity,  or  before  officers  who  have 
no  legal  |uri8diction  to  administer  the  particu- 
lar oath  m  question  will  amount  to  the  offence 
of  perjury.  3  Inst.  166.  Cro.  C.  C.  7th  edit. 
626.  And  though  the  officer  stands  colourably 
in  the  situation  which  confers  a  power  of  re- 
ceiving an  oath  on  such  an  occasion,  if  in  fact 
he  is  not  dulv  appointed,  the  proceedings  will 
he  ofno  avail,  Id.  ibid.  3Campb.432.  Wood's 
Inst.  435 ;  for  though  it  is  sufficient  prima 
facie  to  shew  the  ostensible  capacity  in  which 
he  acted  when  the  oalh  was  taken,  the  pre- 
sumption may  be  rebutted  by  other  evidence, 
and  the  defendant,  if  he  succeed,  will  be  enti- 
tled to  an  acquittal.  3  Campb.  432 ;  see  Id. 
96. 

(36)  If  a  man  swears  that  he  heUevet  that  to 
be  true  which  he  knows  to  be  false,  he  swears 
as  absolutely,  and  is  as  criminal,  in  point  of 
law,  as  if  he  had  made  a  positive  assertion 
that  the  fact  was,  as  he  swore  he  believed  it 
to  be.  3  Wils.  427.  2  fila.  Rep.  861.  1 
Leach,  242.  Hawk.  b.  1 .  c.  69.  s.  7.  n.  a.  The 
false  swearing,  however,  as  to  the  legal  opera- 
tion of  a  deed  is  not  indictable.  1  Eap.  Uep. 
280. 

(37)  If  the  subject-matter  is  entirely  foreign 
to  the  purpose,  not  tending  either  to  extenuate 
or  increase  the  damages  or  the  guilt,  nor  like- 
ly to  induce  the  jury  to  give  a  more  easy  credit 
to  the  substantial  part  of  the  evidence,  the 

Sirty  will  not  be  liable  to  an  indictment, 
awk.  b.  1.  c  69.  s.  8.  To  swear  falsely  aa 
to  the  character  of  a  witness  is  sufficiently 
material.  Com.  Rep.  43.  1  Ld.  Raym.  258. 
And  in  general  it  is  sufficient  if  the  matter  be 
circumstantially  material  to  the  issue,  or  affect 
the  ultimate  decision.  1  Ld.  Raym.  258.  2 
Id.  889.  2  Roll.  R.  369.  Thus  perjury  may 
be  committed  by  falsely  swearing  that  another 
witness  is  entiUed  to  credit  if  such  assertion 
conduce  to  the  proof  of  the  point  in  issue,  i 
Ld.  Raym.  258.  And  it  is  certain,  that  there 
is  no  necessity  that  the  false  evidence  sbeuld 
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collateral  circomstance,  to  wbich  no  regard  is  paid,  it  is  no  more  penal  than 
in  the  yoluntary  extrajudicial  oaths  before  mentioned.  Suboma' 
Hon  of  perjury  is  the  offence  of  procuring  another  to  *take  such  [*  138  ] 
a  false  oath,  as  constitutes  perjury  in  the  prilicipal  (38).  The 
punishment  of  perjury  and  subornation,  at  common  law,  has  been  various. 
It  was  anciently  death  ;  afterwards  banishment,  or  cutting  out  the  tongue  ; 
then  forfeiture  of  goods  ;  and  now  it  is  fine  and  imprisonment,  and  never 
more  to  be  capable  of  bearing  testimony  (^).  But  the  statute  5  Eliz.  c. 
9.  (if  the  offender  be  prosecuted  thereon),  inflicts  the  penalty  of  perpetual 
infamy,  and  a  fine  of  40/.  on  the  suborner :  and  in  default  of  payment,  im- 
prisonment for  six  months,  and  to  stand  with  both  ears  nailed  to  the  pillory. 
Perjury  itself  is  thereby  punished  with  six  months'  imprisonment,  perpetual 
infamy,  and  a  fine  of  20/.,  or  to  have  both  ears  nailed  to  the  pillory.  But 
the  prosecution  is  usually  carried  on  for  the  offence  at  common  law  ;  espe- 
cially as  to  the  penalties  before  inflicted,  the  statute  2  Geo.  II.  c.  25, 
superadds  a  power,  for  the  court  to  order  the  offender  to  be  sent  to  the 
house  of  correction  for  a  term  not  exceeding  seven  years,  or  to  be  trans- 
ported for  the  same  period ;  and  makes  it  felony  without  benefit  of  clergy 
to  return  or  escape  within  the  time  (39).  It  has  sometimes  been  wished, 
that  perjury,  at  least  upon  capital  accusations,  whereby  another's  life  has 
been  or  might  have  been  destroyed,  was  also  rendered  capital,  upon  a  prin- 
ciple of  retaliation  :  as  it  is  in  all  cases  by  the  laws  of  France  {h).  And 
certainly  the  odiousness  of  the  crime  pleads  strongly  in  behalf  of  the 
French  law.     But  it  is  to  be  considered,  that  they  admit  witnesses  to  be 

(g)  3  Inst.  103.  ih)  Montesq.  Sp.  L.  b.  39,  c.  U. 

be  tufBcient  to  render  the  party  on  whose  be-  of  lastice,  is  punishable  as  a  misdemeanor ; 

half  it  is  given  successful,  but  it  will  suffice  ana  lord  EUenboroagh.  G.  J.,  said,  "  that  he 

if  that  is  its  evident  tendency,  2  Ld.  Raym.  had  not  the  least  doubt  that  any  person  making 

889 ;  or  if  in  a  civil  action  it  has  the  effect  of  use  of  a  false  instrument,  in  order  to  prevent 

increasingor  extenuating  the  damages,  comma  the  due  course  of  justice,  was  guilty  of  an 

temble.     Wood's  Inst.  435.    In  a  late  case,  in  offence  punishable  by  indictment.     8  East, 

•n  indictment  for  penury,  in  an  answer  in  364.    2  Russ.  1759. 

chancery  to  a  bill  nled  against  the  defendant        (38)  To  render  the  offence  of  subornation 

for  the  specific  performance  of  an  agreement  of  perjury  complete,  either  at  common  law  or 

relating  to  the  purchase  of  land,  the  defend-  on  the  statute,  the  false  oath  must  be  actual] v 

ant  had  relied  on  the  statute  of  frauds  (the  taken,  and  no  abortive  attempt  to  solicit  will 

agreement  not  being  in  writing),  and  had  also  bring  the  offender  within  its  penalties.  3  Mod. 

denied  having  ever  entered  into  such  an  agree-  123.    1  Leach,  455.  notes.    But  the  criminal , 

ment,  and  upon  this  denial  he  was  indicted ;  solicitation  fp  oommit  perjury,  though  unsuc- 

but  it  was  held  that  the  denial  of  an  agree-  cessful,  is  a  misdemeanor  at  common  law, 

ment,  which  by  the  statute  of  frauds  was  not  punishable  not  only  by  fine  and  imprisonment, 

binding  on  the  parties,  was  immaterial  and  but  by  eorponl  and  infamous  punishment.    2 

irrelevant,  and  not  indii>(able.    1  By.  &  M.  East  Rep.  17.    1  Hawk.  c.  19.  s.  10.    6  East, 

109.  464. 

To  constitute  perjury  at  common  law,  it  is       (39)  The  statute  now  in  force  is  7  &  6 

not  necessary  that  the  false  oath  should  obtain  Geo.  IV.  c.  27.  There  is  another  circumstance 

any  credit,  or  occasion  any  actual  injury  to  which   attends  all   convictions  for  perjury, 

the  party  against  whom  the  evidence  is  given ;  though  it  forms  no  part  of  the  judgment  at 

for  tne  prosecution  is  not  grounded  on  the  in-  common  law,  the  incapacity  of  the  offender  to 

convenience  which  an  individual  may  sustain,  bear  testimony  as  a  witness.    But  when  the 

but  on  the  abuse  and  insult  to  public  justice,  indictment  is  framed  at  common  Iftw,  a  pardon 

2  Leon.  211.    3  Leon.  230.    7T.  R.  315.  under  the  great  seal  restores  the  competency. 

In  some  cases,  where  a  false  oath  has  been  which  the  conviction  destroyed,  1  Vent  349. 

taken,  the  party  may  be  prosecuted  by  indict-  4  Haiig.  St.  Tr.  682.     1  £^.  Rep.  94 ;  but 

ment  at  common  law,  though  the  offence  may  where  the  proceedings  ate  grounded  on  the 

not  amount  to  perjury.    Thus  it  appears  to  5  Elis.  c.  9.  this  cannot  be  done  without  a  le- 

have  been  holden,  that  any  person  making  venal  of  the  judgment,  because  it  is  here 

or  knowingly  using  any  false  affidavit  taken  made  a  part  of  the  punishment  prescribed.    1 

abroad  (though  a  perjury  could  not  be  assign-  Salk.  28Q.    5  Esp.  Kep.  94w 
ad  on  it  here),  in  order  to  mislead  our  courts 
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heard  only  on  the  side  of  the  prosecution,  and  use  the  rack  to  extort  a  con- 
fession from  the  accused.  In  such  a  constitution  therefore  it  is  necessary 
to  throw  the  dread  of  capital  punishment  into  the  other  scale,  in  order  to 
keep  in  awe  the  witnesses  for  the  crown  ;  on  whom  alone  the  prisoner's 
fate  depends  ;  so  naturally  does  one  cruel  law  beget  another.  But  corpo- 
ral and  pecuniary  punishments,  exile  and  perpetual  infamy,  are  more  suited 
to  the  genius  of  the  English  law :  where  the  fact  is  openly  discussed  be- 
tween witnesses  on  both  sides,  and  the  evidence  for  the  crown  may 
[*1 39  ]  be  contradicted  and  disproved  by  those  of  the  prisoner.  Where  *in- 
deed  the  death  of  an  innocent  person  has  actually  been  the  con- 
sequence of  such  wilful  perjury,  it  falls  within  the  guilt  of  deliberate  mur- 
der, and  deserves  an  equal  punishment :  which  our  ancient  law  in  fact 
inflicted  (t).  But  the  mere  attempt  to  destroy  life  by  other  means  not 
being  capital,.there  is  no  reason  that  an  attempt  by  perjury  should  ;  much 
less  that  this  crime  should  in  all  judicial  cases  be  punished  with  death. 
For  to  multiply  capital  punishments  lessens  their  effect,  when  applied  to 
crimes  of  the  deepest  dye ;  and,  detestable  as  perjury  is,  it  is  not  by  any 
means  to  be  compared  with  some  other  offences,  for  which  only  death  can 
be  inflicted ;  and  therefore  it  seems  already  (except  perhaps  in  Uie  instance 
of  deliberate  murder  by  perjury)  very  properly  punished  by  our  present 
law,  which  has  adopted  the  opinion  of  Cicero  (k),  derived  from  the  law  of 
the  twelve  tables,  ^^  perjurii  poena  dimna,  exitium;  humana,  dedecus  (40),^^ 
17.  Bribery  is  the  next  species  of  offence  against  public  justice  ;  which 
is  when  a  judge,  or  other  person  concerned  in  die  administration  of  justice, 
takes  any  undue  reward  to  influence  his  behaviour  in  his  office  (/)  (41). 
In  the  east  it  is  the  custom  never  to  petition  any  superior  for  justice,  not 
excepting  their  kings,  without  a  present.  This  is  calcuated  for  the  genius 
of  despotic  countries  ;  where  the  true  principles  of  government  are  never 
understood,  and  it  is  imagined  that  there  is  no  obligation  from  the  superior 
to  the  inferior,  no  relative  duty  owing  from  the  governor  to  the  governed. 
The  Roman  law,  though  it  contained  many  severe  injunctions  against 
bribery,  as  well  for  selling  a  man's  vote  in  the  senate  or  other  public  as- 
sembly, as  for  the  bartering  of  common  justice,  yet  by  a  strange  indulgence 
in  one  instance,  it  tacitly  encouraged  this  practice  :  allowing  the  magis- 
trate to  receive  small  presents,  provided  they  did  not  in  the  whole  exceed  a 
hundred  crowns  in  the  year  (m) :  not  considering  the  insinuating  nature 
and  gigantic  progress  of  this  vice,  when  once  admitted.  Plato 
[*140]  therefore  more  wisely,  in  his  ideal  republic  (n),  •orders  those  who 
take  presents  for  doing  their  duty  to  be  punished  in  the  severest 
manner :  and  by  the  laws  of  Athens  he  that  offered  was  also  prosecuted, 
as  well  as  he  that  received  a  bribe  (o).     In  England  this  offence  of  taking 


(t)  Britton,  c.  5.  (m)  Ff.  48. 11.  8. 

(k)  De  Ug.  S.  0.  (»)  D«  Ug.  1 13. 

«)  1  Hawk.  P.  C.  168.  (o)  Pott.  Antiq.  b.  1,  c.  S3. 


(40)  See  thU  subject  further  diacuned  in  p.  succeed.    4  Burr.  24d5.    2  Camp.  231.    An 
196.  post.  attempt  to  bribe  at  elections  to  parliament  is 

(41)  It  is  equally  a  crime  to  give  as  to  re-  criminal  for  the  same  reason.  4  Burr.  2500  ; 
ceiTe,  and  in  many  oases  the  attempt  itself  is  and  see  ante,  1  book,  179.  So  a  promise  of 
an  offence  complete  on  the  side  ot  him  who  money  to  a  corporator  to  vote  for  a  member  of 
offers  it  4  Burr.  2500.  2  East.  5.  Russ.  &  a  corporation  is  criminal,  2  Lord  Raym.  1377. 
R.  C.  C.  107.  Thus  an  attempt  to  bribe  a  4  Burr.  2501 ;  and  the  offence  is  not,  as  the 
privy  counsellor  to  procure  a  reveisionaiy  pa-  learned  commentator  supposes,  confined  to 
tent  of  an  office,  ^ntable  bv  the  king  under  bribing  judicial  officers.  See  1  £ast,  183 
the  great  seal,  is  mdictable,  though  it  did  not  4  Burr.  2494* 
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bribes  is  punished,  in  inferior  officers,  with  fine  and  imprisonment ;  and  in 
those  who  offer  a  bribe,  though  ^ot  taken,  the  same  (p).  But  in  judges, 
especially  the  superior  ones,  it  hath  been  always  looked  upon  as  so 
heinous  an  offence,  that  the  chief  justice  Thoipe  was  hanged  for  it  in  the 
reign  of  Edward  111.  By  a  statute  {q)  11  Hen.  IV.  all  judges  and  officers 
of  the  king,  convicted  of  bribery,  shsill  forfeit  treble  the  bribe,  be  punished 
at  the.king's  will,  and  be  discharged  from  the  king's  service  for  ever.  And 
some  notable  examples  have  been  made  in  parliament,  of  persons  in  the 
highest  stations,  and  otherwise  very  eminent  and  able,  contaminated  with 
this  sordid  vice  (42). 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side 
by  promises,  persuasions,  entreaties,  money,  entertainments,  and  the 
like  (r).  The  punishment  for  the  person  embracing  is  by  fine  and  im- 
prisonment ;  and  for  the  juror  so  embraced,  if  it  be  by  taking  money,  the 
punishment  is  (by  divers  statutes  of  the  reign  of  Edward  III),  perpetual  in- 
famy, imprisonment  for  a  year,  and  forfeiture  of  the  tenfold  value  (43). 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not, 
was  anciently  considered  as  criminal,  and  therefore  exemplarily  punished 
by  attaint  in  the  manner  formerly  mentioned  (s)  (44). 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers^ 
intrusted  with  the  administration  of  justice,  as  sheriffs,  coroners,  constables, 
and  the  like,  which  makes  the  offender  liable  to  be  fined  ;  and  in  very  no- 
torious cases  will  amount  to  a  forfeiture  of  his  ofiice,  if  it  be  a  beneficial 
one  (/)  (45).     Also  the   omitting  to  apprehend  persons  offering 

stolen  *iron,  lead,  and  other  metals  to  sale,  is  a  misdemeanor,  and     [**141] 
punishable  by  a  stated  fine,  or  imprisonment,  in  pursuance  of  the 
statute  29  Geo.  II.  c.  30. 

2 1 .  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity ;  and  so  much  the  deeper,  as  there  are  many  opportunities 
of  putting  it  in  practice,  and  the  power  and  wealth  of  the  offenders  may 
often  deter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and 
tyrannical  partiality  of  judges,  justices,  and  other  magistrates^  in  the  ad- 
ministration and  under  the  colour  of  their  ofiice.  However,  when  prose- 
cuted, either  by  impeachment  in  parliament,  or  by  information  in  the  court 
of  king's  bench  (according  to  the  rank  of  the  offenders),  it  is  sure  to  be 
severely  punished  with  forfeiture  of  their  ofiices  (either  consequential  or  im- 
mediate), fines,  imprisonment,  or  other  discretionary  censure,  regulated  by 
the  nature  and  aggravations  of  the  offence  committed  (46). 

(II)  3  Inst.  147.  («}  See  Book  III.  p.  409, 403. 

iq)  Ibid.  140.  it)  1  Hawk.  P.  C.  168. 

(r)  1  Hawk.  P.  C.  S59. 

(42)  Bribery  of  any  judicial  officer  and  of    nishable  by  fine  and  imprisonment. 

the  higher  executive  officers,  may  be  punished  (44)  The  writ  of  attaint  against  jurors  is 
in  New-York  by  imprisonment  not  exceeding  now  utterly  abolished  by  the  6  G.  TV.  c.  50, 
10  years,  and  fine  not  exceeding  5,000  dollars.  ^  60 ;  and,  by  (  61,  they  are  rendered  punish- 
The  person  accepting  the  bribe  may  be  pu-  able  for  misconduct  by  another  mode.  Vide 
nished  in  the  same  wa^,  and  disqualified  from  ante  note  (43),  post,  361.  See  p.  133. 
office.  (2  R.  S.  682,  $  9, 10.)  A  juror,  arbi-  (45)  As  to  the  liabilities  of  magistrates  for 
trator,  or  referee,  accepting  a  bribe,  is  punish-  misconduct,  &c.  see  ante,  1  book,  354.  n.  37 ; 
able  by  imprisonment  for  not  more  than  5  of  coroners,  ante,  1  book,  348.  n.  27 ;  of  gaol- 
years,  and  fine  not  exceeding  1,000  dollars:  ers, id.  346.  n.  18;  of  overseers,  &c.  id.  360. 
io  also  is  the  one  offering  the  bribe.  (Id.  n.  50.  And  see  2  R.  S.  684,  &c. :  and  696, 
^11,12.)  ^38,39. 

(43)  By  the  6  Geo.  IV.  c.  60.  8.  61.  the  of-  (46)  On  motions  for  informations  against 
fence  of  embracery  of  jurors,  and  jurors  wil-  magistrates,  the  question  is,  not  whether  the 
fully  and  corruptly  consenting  thereto,  is  pu-  act  done  might  on  full  investigation  be  found 
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22.  Lastly,  extortion  is  an  abuse  of  public  justice,  wbicb  consists  in  any 
officer's  unlawfully  taking,  by  colour  of  his  office,  fiom  any  man,  any  mo- 
ney or  thing  of  value,  that  is  not  due  to  him,  or  more  than  is  due,  or  before 
it  is  due  (u)  (47).  The  punishment  is  fine  and  imprisonment,  and  some- 
times  a  forfeiture  of  the  office  (48). 


CHAPTER  XL 
OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

We  are  next  to  consider  offences  against  the  public  peace ;  the  conser- 
vation of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner  and 
for  the  reasons  which  were  formerly  mentioned  at  large  (a).  These  of- 
fences are  either  such  as  are  an  actual  breach  of  the  peace :  or  construc- 
tively so,  by  tending  to  make  others  break  it.  Both  of  these  species  are 
also  either  felonious,  or  not  felonious.  The  felonious  breaches  of  the  peace 
are  strained  up  to  that  degree  of  malignity  by  virtue  of  several  modem 
statutes  :  and,  particularly, 

1.  The  riotous  assembling  of  ttoelve  (1)  persons,  or  more,  and  not  dis- 
persing upon  proclamation.  This  was  first  made  high  treason  by  statute 
3  &  4  Edw.  VI.  c.  5,  when  the  king  was  a  minor,  and  a  change  in  re- 
ligion to  be  affected ;  but  that  statute  was  repealed  by  statute  1  Mar.  c.  1, 
among  the  other  treasons  created  since  the  25  Edw.  III. :  though  the 
prohibition  was  in  substance  re-enacted,  with  an  inferior  degree  of  punish- 
ment, by  statute  1  Mar.  st.  2.  c.  12,  which  made  the  same  offence  a  single 
felony.  These  statutes  specified  and  particularized  the  name  of  the  riots 
they  were  meant  to  suppress ;  as,  for  example,  such  as  were  set  on  foot  with 

(u)  1  Hawk.  P.  C.  170.  (a)  Book  I.  p.  118.  966.  S50. 

to  be  itrictly  right,  but  whether  it  proceeded  fendant  who  pleads  to  a  joint  information,  or 

from  oppretaive,  diahonesti  or  corrupt  motives  above  2t.  where  several  are  indicted  together* 

(under  which. fear  and  favour  may  generally  for  the  venire  and  entiy  of  the  plea  for  all  of 

be  included,)  or  from  mistake,  or  error ;  in  them,  he  will  be  liable  to  be  indicted.    3  Mod. 

either  of  the  latter  cases,  the  court  will  not  247.    3  Inst.  150.    But  stated  and  known  fees 

grant  a  rule.    Rex  v.  Barron,  3  B.  and  A.  432.  aUowed  by  courts  of  jtotice  to  their  own  offi- 

That  case  seems  to  lay  down  the  ^neral  rule  cers  are  legal,  and  may  be  properly  demanded, 

upon  this  subject  clearly  and  definitively.  Go.  Lit.  368.  b.    And,  therefore,  before  the 

J 47)  See  2  R.  S.  650,  6  5 :  and  606,  i  39.  abolition  of  eaol  fees  by  14  Geo.  IH.  c.  20.  on 
48)  By  the  statute  ot  3  Edw.  I.  c.  16.  in  a  prisoner's  discharge,  the  bar  fee  of  20d,  was 
rmance  of  the  ancient  law,  it  is  enacted,  always  allowed  to  the  sheriff.  2  Inst.  210. 
that  no  sheriff,  nor  other  king's  officer,  shali  Nor  is  it  criminal  for  an  officer  to  take  a  re- 
take any  reward  to  do  his  office,  but  shall  be  ward  voluntarily  offered  him  for  the  more  dili- 
paid  of  that  which  they  take  of  the  king ;  and  gent  or  expeditious  performance  of  his  duty, 
that  he  who  so  doth,  shall  yield  twice  as  much,  2  Inst.  210,  11.  But  a  promise  to  pay  him 
and  shall  be  i>unish^d  at  the  king's  pleasure.'  money  for  any  act  of  duty  which  the  law  does 
This  act,  which  thus  particularly  names  the  not  suffer  him  to  receive,  is  absolutely  void, 
sheriff,  extends  to  every  ministerial  officer  however  freely  it  may  have  been  given.  2 
concerned  in.  the  administration  or  execution  Burr.  024.  1  Bla.  Rep.  204.  There  are  no 
of  justice,  the  common  good  of  the  subject,  or  accessaries  in  extortion.  1  Stra.  75. 
the  service  of  the  king,  2  Inst.  209.  Where  (1)  It  does  not  seem  necessary  that  twelve 
a  statute  annexes  a  fee  to  an  office,  it  will  be  persons  should  have  been  guilty,  to  constitute 
extortion  to  take  more  than  it  specifies.  2  a  riotous  assembly  within  the  acts.  See  Dougl 
Inst.  210.  And  it  seems  that  if  a  clerk  in  the  1  ed.  673.  2  ed.  699.  5  T.  R.  14.  2  Saund 
crown<office  demands  13t.  id.  from  every  de-  377.  b.  n.  12. 
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intention  to  offer  violence  to  the  privy  conncil,  or  to  change  the  laws  of 
the  kingdom,  or  for  certain  other  specific  purposes  :  in  which  cases,  if  the 
persons  were  commanded  by  proclamation  to  disperse,  and  they  did  not,  it 
was  -by  the  statute  of  Mary  made  felony,  but  within  the  benefit  of 
the  clergy  ;  and  *also  the  act  indenmified  the  peace  officers  and  [*143  ] 
their  assistants,  if  they  killed  any  of  the  mob  in  endeavouring  to 
suppress  such  riot.  This  was  thought  a  necessary  security  in  &at  sanguin* 
ary  reign,  when  popery  was  intended  to  be  re-established,  which  was  likely 
to  produce  great  discontents  :  but  at  first  it  was  made  only  for  a  year,  and 
was  afterwards  continued  for  that  queen's  life.  And,  by  statute  1  Eliz. 
c.  16,  when  a  reformation  in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  also ;  and  then  expired.  From  the 
accession  of  James  the  First  to  the  death  of  queen  Anne,  it  was  never 
once  thought  expedient  to  revive  it  :  but,  in  the  first  year  of  George  the 
First,  it  was  judged  necessary,  in  order  to  support  the  execution  of  the  act 
of  settlement,  to  renew  it,  and  at  one  stroke  to  make  it  perpetual,  with 
large  additions.  For,  whereas  the  former  acts  expressly  defined  and  spe- 
cified what  should  be  accounted  a  riot,  the  statute  1  Geo.  I.  c.  5.  enacts, 
generally,  that  if  any  twelve  persons  are  unlawfully  assembled  to  the  dis- 
turbance of  the  peace,  and  any  one  justice  of  the  peace,  sherifif,  under* 
sheriff*,  or  mayor  of  a  town,  shall  think  proper  to  command  them  by  pro- 
clamation to  disperse,  if  they  contemn  his  orders  and  continue  together  for 
one  hour  afterwards,  such  contempt  shall  be  felony  without  benefit  of 
clergy.  And  farther,  if  the  reading  of  the  proclamation  be  by  force  op- 
posed, or  the  reader  be  in  any  manner  wilftiUy  hindered  from  the  reading  of 
it,  such  opposers  and  hinderers  are  felons  without  benefit  of  clergy  :  and 
all  persons  to  whom  such  proclamation  ought  to  have  been  made^  andf  know- 
ing of  such  hinderance,  and  not  dispersing,  are  felons  without  benefit  of 
clergy.  There  is  the  like  indemnifpng  clause,  in  case  any  of  the  mob  be 
unfortunately  killed  in  the  endeavour  to  disperse  them  :  being  copied  from 
the  act  of  queen  Mary.  And,  by  a  subsequent  clauise  of  the  new  act,  if 
any  person,  so  riotously  assembled,  begin  even  before  proclamation  to  pull 
down  any  church,  chapel,  meeting-house,  dwelling-house,  or  out-houses, 
they  shall  be  felons  without  benefit  of  clergy  (2). 

2.  By  statute  1  Hen.  VII.  c.  7.  unlawful  hunting  in  any  legal 
forest,  park,  or  warren,  not  being  the  king's  property,  *by  nighty  or  [*144  ] 
with  painted  faces ^  was  declared  to  be  single  felony.     But  now  by 
the  statute  9  Geo.  I.  c.  22,  to  appear  armed  in  any  inclosed  forest  or 
place,  where  deer  are  usually  kept,  or  in  any  warren  for  hares  or  conies, 
or  in  any  high  road,  open  heath,  comii&on,  or  do\^n,  by  day  or  night,  with 


(2)  These  proviiions  were,  by  subseqaent    religions  worship  of  persons  dissenting  from 
mtutes,    extended  to  every  description  of   the  united  church  ot  England  and  Ireland, 
mills  and  the  works  attached  to  them ;  to  baild-    duly  registered,  or  recorded,  or  any  house, 


ings  or  machinery  for  carrying  on  any  kind^  of  stable,  couch-house,  out-house,  ware*house, 
trade  or  manufacture,  or  for  ware>honsing  office,  shop,  mill,  malt-house,  hop-oast,  bam 
goods  or  merchandize ;  and  to  houses,  shops,    or  granary,  or  any  building  or  erection  used  in 


and  buildings,  with  the   fixtures,  furniture,    carnring  on  any  trade  or  manufacture,  or  any 

achinery,  "     " 
therein.  employed  in  any  manufacture,  or  any  steam- 


goods,  and  commodities  whatsoever  contained    machinery,  fixed  or  moveable,  prepared  for  or 


And  now  by  7  and  8  Geo.  IV.  c.  30,  ^  8,  it  engine,  or  other  engine  for  sinking,  draining, 

is  provided,  that  if  any  persons,  riotously  and  or  working  any  mine,  or  any  staith,  building, 

tumultuously  assembled  together,  to  the  dis-  or  erection  used  in  conducting  the  business 

tnrbance  of  the  public  peace,  shall  unlawfully  of  any  mine,  or  any  bridge,  wagon-way,  or 

and  with  force  demolish,  pull  down,  or  destroy,  trunk  for  conveying  minerals  from  voj  mine, 

or  begin  to  demolish,  pull  down,  or  destroy,  every  such  offender  shall  be  guilty  of  felony, 

any  church  or  chapel,  or  any  chapel  for  th«  and,  on  conviction,  shall  suffer  death  as  a  felon. 
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faces  blacked  or  otherwise  disguised,  or  (being  so  disguised)  to  hunt 
wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or  to  steal  fish,  or  to  procure 
by  gift  or  promise  of  reward  any  person  to  join  them  in  such  unlawful  act, 
is  felony  without  benefit  of  clergy  (3).  I  mention  these  offences  in  this 
place,  not  on  account  of  the  damage  thereby  done  to  private  property,  but 
of  the  manner  in  which  that  damage  is  committed :  namely,  with  the  face 
blacked  or  with  other  disguise,  and  being  armed  with  offensive  weapons, 
to  the  breach  of  the  public  peace,  and  the  terror  of  his  majesty's  subjects. 

3.  Also  by  the  same  statute  9  Geo.  I.  c.  22,  amended  by  statute  27 
Geo.  II.  c.  15,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fic- 
titious name,  demanding  money,  vension,  or  any  other  valuable  thing,  or 
threatening  (without  any  demand)  to  kill  any  of  the  king's  subjects,  or  to 
fire  their  houses,  out-houses,  bams,  or  ricks,  is  made  felony  without  benefit 
of  clergy  (4).  This  offence  was  formerly  high  treason  by  the  statute 
8  Hen,  V.  c.  6  (5). 

4.  To  pull  down  or  destroy  any  lock,  sluice,  ot  floodgate  erected  by  au- 
thority of  parliament  on  a  navigable  river,  is  by  statute  1  Geo.  II.  st.  2.  c. 
19.  made  felony,  punishable  with  transportation  for  seven  years.  By  the 
statute  8  Geo.  II.  c.  20,  the  offence  of  destroying  such  works,  or  rescuing 
any  person  in  custody  fojr  the  same,  is  made  felony  without  benefit  of  cler- 
gy ;  and  it  may  be  inquired  of  and  tried  in  any  adjacent  comity,  as  if  the 
fact  had  been  therein  committed.  By  the  statute  4  Geo.  III.  c.  12,  ma- 
liciously to  damage  or  destroy  any  banks,  slucies,  or  other  works  on  such 
navigable  river,  to  open  the  floodgates  or  otherwise  obstruct  the  navigation, 

is  again  made  felony,  punishable  with  transportation  for  seven 
[♦145  ]  years.     And  by  the  statute  7  Geo.  III.  c.  40.  •(which  repeals  all 

former  acts  relating  to  turnpikes),  maliciously  to  pull  down  or 
otherwise  destroy  any  turnpike-gate  or  fence,  toll-house  or  weighing-engine 
thereunto  belonging,  erected  by  authority  of  parliament,  or  to  rescue  any 
person  in  custody  for  the  same,  is  made  felony  without  benefit  of  clergy ; 
and  the  indictment  may  be  inquired  of  and  tried  in  any  adjacent  coun- 
ty (6),  (7).  The  remaining  offences  against  the  public  peace  are  merely 
misdemeanors,  and  no  felonies  ;  as, 

(3)  The  9  G.  I.  c.  22,  and  27  G.  II.  c.  15,  menacing  demands,  or  threatening  to  accuse 
depriving  parties  committing  these  offences  of  a  party  of  any  crime,  punishable  with  death, 
benefit  of  clergy,  were  repealed  by  4  Geo.  IV.  transportation,  or  pillory,  or  of  any  other  infa- 
c.  54,  ^  3,  which  subjected  the  party  to  trans-  moas  crime,  to  extort  money,  shall  be  guilty 
portation  or  imprisonment  at  the  discretion  of  of  felony,  and,  on  conviction  thereof,  be  lia- 
the  court ;  the  latter  Act,  however,  is  repeal-  ble,  at  the  discretion  of  the  court,  to  transpor- 
ed,  (except  as  to  sending  letters  threatening  tation  for  life,  or  not  less  than  seyen  years,  or 
to  kill  or  murder,  or  to  bum,  or  destroy  pro-  imprisonment  for  any  term  not  exceeding  four 
perty,  and  as  to  accessaries  to  such  offences^  years ;  and,  if  males,  to  one,  two,  or  three 
and  as  to  rescues.  Tide  infra^  note  4),  by  public  whippings,  in  addition  to  such  impri- 
7  and  8  Geo.  IV.  c.  27.  All  the  statutes  sonment.  S.  9  defines  what  shall  be  deemed 
relating  to  these  offences  are  repealed  and  con-  an  infamous  crime. 

solidated  by  7  and  8  Geo.  IV.  c.  27,  and  c.  29 :  Sending  a  letter  threatening  to  accuse  the 

and  by  7  and  8  G.  IV.  c.  29,  ^  26,  stealing,  or  prosecutor  of  having  made  overtures  to  the 

attempting  to  kill  or  wound  any  deer,  kept  in  prisoner  to  commit  sodomy  with  him,  does  not 

any  enclosed  ground,  is  declared  felonv,  and  threaten  to  charge  such  an  infamous  crime  as 

the  guilty  part^r  is  liable  to  be  punished  as  in  to  be  within  the  Act.    Rex  v.  Hickman,  R. 

the  case  of  simple  larceny  ;  and  committing  and  M.  C.  G.  34.    But  see  Rex  v.  Wagstaflfe, 

the  .same  offence  in  unenclosed  grounds  is  R.  and  R.  C.  C.  398 ;  Rex  v.  Paddle,  Id.  484. 

punishable  summarily  by  fine  not  exceeding  (5)  In  New- York  it  is  considered  an  attempt 

50/.,  and  repeating  such  offence  is  deemed  to  rob,  and  is  punishable  with  imprisonment 

felony,  and  punishable  as  a  simple  larceny.  not  exceeding  five  years.    (2  R.  S.  67B,  ^58.) 

(4)  The  statute  now  in  force  upon  this  sub-  Thdre  are  no  ttattUet  in  New-York  against 
ject  is  the  7  and  8  G.  IT.  c.  29,  by  §  8  of  the  two  offences  first  mentioned  in  this  chapter, 
which,   persons   sending   letters   containing  (6)  By  7  and  8  Geo.  IV.  o.  30,  amending 

(7)  In  New-York  these  offences  are  misdemeanors.    (2  R.  S.  G95,  f  90,  &&) 
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*5.  Afiays  (from  afftider^  to  terrify)  are  the  fighting  of  two  or  more  per- 
sona in  some  public  place,  to  the  terror  of  his  majesty's  subjects :  for,  if 
the  fighting  be  in  private,  it  is  no  affray  but  an  assault  (b),  Afifrays  may 
be  suppressed  by  any  private  person  present,  who  is  justifiable  in  endea- 
vouring to  part  the  combatants,  whatever  consequence  may  ensue  (c). 
But  more  especially  the  constable,  or  other  similar  officer,  however  denomi- 
nated, is  bound  to  keep  the  peace ;  and  to  that  pmpose  may  break  open 
doors  to  suppress  an  afifray,  or  apprehend  the  afirayers ;  and  may  eiihei 
cany  them  before  a  justice,  or  imprison  them  by  his  own  authority  for  a 
convenient  space  till  the  heat  is  over ;  and  may  then  perhaps  also  make 
them  find  sureties  for  the  peace  (d).  The  punishment  of  common  affrays 
is  by  fine  and  imprisonment*;  the  measure  of  which  must  be  regulated  by 
the  circumstances  of  the  case  ;  for,  where  there  is  any  material  aggrava- 
tion, the  punishment  proportionably  increases.  As  where  two  persons 
coolly  and  deliberately  engage  in  a  duel ;  this  being  attended  with  an 
apparent  intention  and  danger  of  murder,  and  being  a  high  contempt  of 
the  justice  of  the  nation,  is  a  strong  aggravation  of  the  affray,  though  no 
mischief  has  actually  ensued  (e).  Another  aggravation  is,  when  thereby 
the  officers  of  justice  are  disturbed  in  the  due  execution  of  their  office : 
or  where  a  respect  to  the  particidar  place  ought  to  restrain  and  regulate 
men's  behaviour,  more  than  in  common  ones  ;  as  in  the  king's  court,  and 
the  like.  And  upon  the  same  account  also  all  affrays  in  a  church 
or  church-yard  are  esteemed  very  *heinous  offences,  as  being  in-  [*146] 
dignities  to  him  to  whose  service  those  places  are  consecrated. 
Therefore  mere  quarrelsome  words,  which  are  neither  an  afiray  nor  an  of- 
fence in  any  other  place,  are  penal  here.  For  it  is  enacted  by  statute  5 
Sl  6  Edw.  Vl.  c.  4,  that  if  any  person  shall,  by  words  oidy,  quarrel,  chide, 
or  brawl,  in  a  church  or  church-yard,  the  ordinary  shall  suspend  iiim,  if  a 
layman,  ab  ingressu  ecclesiae ;  and,  if  a  clerk  in  orders,  from  the  ministra- 
tion of  his  office  during  pleasure.  And  if  any  person  in  such  church  or 
church-yard  proceeds  to  smite  or  lay  violent  hands  upon  another  (8),  he 
shall  be  excommunicated  ipsofac$p ;  or  if  he  strikes  him  with  a  weapon, 
or  draws  any  weapon,  with  intent  to  strike,  he  shall,  besides  excommuni- 
cation (being  convicted  by  a  jury),  have  one  of  his  ears  cot  off:  or,  having 
no  ears,  be  branded  with  the  letter  F  in  his  cheek  (9).  Two  persons  may 
be  guilty  of  an  affray :  but, 

(»)  1  Hawk.  p.  C.  134.  (i)  Ibid.  137. 

(c)  /Mi.  136.  (r)  Ibid.  138. 

and  consolidating  all  former  statutes  on  these  And  by  ^  14,  throwing  doMm,  or  otherwise 
subjects,  breaking  or  cutting  down  any  sett  destroying  any  tompike-gate,  or  other  erec- 
bonk  or  wall,  or  the  bank  or  wall  of  any  rirer,  tion,  or  lence,  connected  with,  or  belonging 
canal,  or  marsh,  or  destroying  any  lock,  sluice,  to  the  same,  is  made  punishable  as  a  misde- 
floodgate,  or  other  work,  on  any  navigable  ri-  meaner, 
▼er  or  canal,  is  mode  felony,  punishable  with  (8)  See  p.  59.  note  14.  ante, 
transportation  for  life,  or  not  less  than  seyen  (9)  6v  9  Geo.  lY.  c.  31,  ^  1,  "  so  much  of  5 
years,  or  with  imprisonment  for  any  term  not  and  6  £d.  VL  c.  4,  entitled,  an  Act  against  quar- 
exceeding  four  years,  and  to  male  offenders  relling  and  fighting  in  churches  and  church- 
with  one,  two,  .or  three  public  whippings,  yards,  as  relates  to  the  punishment  of  persons 
And  cutting  off,  or  removing,  the  piles  tor  se-  convicted  ofstrikingwitn  any  weapon,  or  draw- 
curing  any  sea  bank  or  wall,  or  the  bank  or  ing  any  weapon  wi£  intent  to  strike,  as  therein 
wall  of  any  river,  canal,  or  marsh,  or  doinc  mentioned,"  is  repealed, 
any  injury  to  obstruct  the  navigation  thereof.  It  seems  that  brawline  was  not  made  an  of- 
is  maae  felony,  subject  to  transportation  for  fence  by  5  and  6  £d.  VI.  o.  4,  but  was  pra- 
soven  years,  or  to  imprisonment  tor  any  term  viouslv  cognizable  by  the  spiritual  courts.  B» 
not  exceeding  two  yean,  and  to  males,  one,  parU  rVittiamf,  6  D.  and  R.  373 ;  4  B.  and  C. 
two,  or  three  public  whippings :  s.  12.  313. 
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Q.  RuitSf  TtmUy  and  wdaiioM  oseenMies^  mnit  hare  three  persons  at  least 
to  constitute  Uiem.  An  unlawful  assetMy  is  when  three  or  more  do  as- 
semble themselves  together  to  do  an  imlawful  act,  as  to  puU  down  enclo- 
sures, to  destroy  a  warren  or  the  game  therein  ;  and  part  without  doing  it, 
or  making  any  motion  towards  it  (/)  (10).  A  rout  is  where  three  or  more 
meet  to  do  an  unlawful  act  upon  a  common  quarrel,  as  forcibly  breaking 
down  fences  upon  a  right  claimed  of  common  or  of  way ;  and  mdke  some 
advances  towards  it  {g),  A  riot  is  where  three  or  more  aetnaHy  do  an 
unlawful  act  of  violence,  either  with  or  without  a  common  cause  or  quar- 
rel (h) :  as  if  they  beat  a  man  ;  or  hant  and  kill  game  in  another's  park, 
chase,  warren,  or  liberty ;  or  do  any  other  unlawful  act  with  force  and 
violence  ;  or  even  do  a  lawful  act,  as  removing  a  nuisance,  in  a  violent  and 
tumiuituous  manner  (11).  The  punishment  of  unlawful  assemblies,  if  to 
the  number  of  \welve,  we  have  just  now  seen,  may  be  capital,  according 
to  the  circumstances  diat  attend  it ;  but,  from  the  number  of  three  to  ele- 
ven, is  by  fine  and  imprisonment  cmly  (12).  The  same  is  the  case 
[*147]  in  riots  and  routs  by  the  conunon  law ;  to  *  which  the  pillory  in 
very  enormous  cases  has  been  sometimes  superadded  (i)  (13). 
And  by  the  statute  13  Hen.  IV.  c.  7.  any  two  justices,  together  with  the 
sheriff  or  under-sheriff  of  the  county,  may  come  with  die  posse  comitatus^ 
if  need  be,  and  suppress  any  such  riot,  assembly,  or  rout,  arrest  the  rioters, 
and  record  upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction ;  which  record  alone  shall  be  a  sufficient  conviction  of  the 
offenders.  In  the  interpretation  of  which  statute  it  hath  been  holden,  that 
all  persons,  noblemen,  and  others,  except  women,  clergymen^  persons  de- 
crepit, and  infants  under  fifteen,  are  bound  to  attend  the  justices  in  suppress- 

if)  3  iDBt.  176.  (X)  S  Inst.  176. 

(g)  Bro.  Abr.  t,  Rioi^  4,  5.  (t)  1  Hawk.  P.  0. 199. 

With  respect  to  the  malicioas  or  contempta-  if  a  ladden  disturbance  arise  among  persons 

ous  disturbance  of  a  congregation,  or  molesta-  met  together  for  an  innocent  purpose,  tney  wilt 

tion  of  a  minister,  daring  the  oelebration  of  be  guilty  of  a  mere  affray,  thou|;b  if  they  form 

divine  service,  see  the  statutes  1  M.  o.  3,  and  pa^ies,^  and  engage  in  any  violent  prooBcd- 

1  W.  and  M.  c.  18,  ante  54.  ings,  with  promises  of  mutual  assistance ;  or 

no)  An  assembly  of  a  man^s  friends  for  the  if  they  are  implied  with  a  sudden  disposition 

defence  of  his  person  against  those  who  threa-  to  demolish  a  hoose  or  other  building,  there 

ten  to  beat  him  if  he  go  to  snch  a  market,  dec  oan  be  no  doubt  they  are  rioters,  and  wiU  sol 

'  is  unlawful,  for  he  who  is  in  fear  of  such  in-  be  excused  by  the  propriety  of  their  original 

suits  must  provide  for  his  safety  bv  demand-  design.     2  Hawk.  e.  65.  s.  3.     But  though 

ing  the  surety  of  the  peace  against  the  persons  there  must  be  an  evil  intention,  whether  pre- 

by  whom  he  is  threatened,  and  not  make  use  meditated  or  otherwise,  the  object  of  the  riot ' 

of  such  violent  methods  which  cannot  but  be  itself  may  be  perfectly  lawful ;  as  to  obtain 

attended  with  the  danger  of  raising  tumults  entry  into  lands  to  which  one  of  the  parties 

and  disorders,  to  the  disturbance  of  the  public  has  a  rightful  claim,  for  the  law  will  not,  as 

peace.     But  an  assembly  of  a  man's  mends  we  have  before  seen,  ante,  3  book,  5.  n.  4. 

at  his  own  houte  for  the  defence  of  the  poe-  suffer  private  individuals  to  disturb  the  peace, 

session  of  it  against  such  as  threaten  to  make  by  obtaining  that  redress  by  force,  which  the 

an  unlawful  entry,  or  for  the  defence  of  his  law  would  regularly  award  him.    2  Hawk.  c. 

peison  against  such  as  threaten  to  beat  him  in  65.  s.  7.    8  T.  R«  357.  364. 

his  house,  is  permitted  by  law,  for  a  man's  Women  are  punishable  as  rioters,  but  in- 

house  is  looked  upon  as  his  castle.    He  is  not,  fants  under  the  age  of  discretion  are  not.    1 

however,  to  arm  himself  and  assemble  his  Hawk.  c.  65.  s.  44.    In  a  riot  all  are  principals, 

friends  in  defence  of  his  dose.    1  Russ.  362.  and  therefore  if  any  person  encourages  or  pro- 

(11)  To  constitute  a  riot,  the  parties  must  motes,  or  takes  part  in  a  riot,  whether  by 

aot  without  any  authority  to  jive  colour  to  words,  signs,  or  gestures,  or  l^  wearing  the 

their  proceedings,  for  a  sheriff,  constable,  or  badge  or  ensign  of  the  rioters,  he  is  himself 

even  a  private  individual,  are  not  only  permit-  to  be  considered  a  rioter.    2  Gamp.  370. 

ted,  but  enjoined  to  raise  a  number  of  people  (12)  By  the  3  Geo.  IT.  c  144.  bard  labour 

to  suppress  rioters,  &c.    2  Hawk.  e.  65.  s.  2.  may  be  imposed. 

The  intention  also  with  which  the  parties  as*  (13)  But  now  the  pillory  is  abolished,  fay  56 

Mfflble,  or  at  least  act,  must  be  unlawful,  for  Geo.  III.  e.  138. 
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in jf  ft  rioti  upon  pain  of  fine  and  imprisonment ;  and  that  any  batteT^, 
wonnding,  or  killing  the  rioters,  that  may  happen  in  suppressing  the  riot,  is 
justifiable  (j).  So  that  oar  ancient  law,  previous  to  the  modem  riot  act, 
eeenis  pretty  well  to  hare  guarded  against  Tiolent  breach  of  the  public 
peace  ;  especially  as  any  riotous  assembly  on  a  public  or  general  account, 
as  to  redress  grierances  or  pulldown  all  enclosures,  and  also  resisting  the 
king's  forces  Uf  sent  to  keep  the  peace,  may  amount  to  orert  acts  of  high 
Ireason,  by  levying  war  against  the  king. 

7.  Nearly  related  to  this  head  of  riots  is  the  offence  of  tumultuous  peti* 
tiatdng;  which  was  carried  to  an  enormous  height  in  the  times  preceding 
the  grand  rebellion.  Wherefore  by  statute  13  GsTi  11.  st.  1.  c.  5.  it  is 
enacted,  that  not  more  than  twenty  names  shall  be  signed  to  any  petition 
to  the  king  or  eidier  house  of  parliament,  for  any  alteration  bf  matters 
established  by  law  in  church  or  state ;  unless  the  contents  thereof  be  pr^* 
vioasly  approved,  in  the  country,  by  three  justices,  or  the  majority  of  the 
grand  jury  at  the  assises  or  quarter-sessions ;  and,  in  London,  by  the  lord 
mayor,  idderraen,  and  common  council  {k)^  and  that  no  petition  shall 
be  delivered  by  a  company  of  more  than  ten  persons ;  on  pain 
*in  either  case  of  incurring  a  penalty  not  exceeding  100/.  and  [*148] 
three  months'  inqnfisonment  (14). 

6.  An  eighth  offence  against  the  public  peace  is  that  of  a  foreihU  entry 
or  detainer;  which  is  committed  by  vidently  taking  or  keeping  possession 
of  lands  and  tenements,  with  menaces,  force,  and  arms,  and  without  the 
authority  of  law.  This  was  formeriy  allowable  to  every  person  disseised, 
or  turned  out  of  possession,  unless  his  entry  was  taken  away  or  barred  by 
his  own  nei^ect,  or  other  circumstances  ;  ^riiich  were  explained  more  at 
large  in  a  former  book  (Z).  But  this  being  found  very  prejudicial  to  the 
public  peace,  it  was  thought  necessary  by  several  statutes  to  restrain  all 
persons  from  the  use  of  such  violent  memods,  even  of  doing  themselves 
jnstice  ;  and  much  more  if  they  have  no  justice  in  their  claim  (m).  So 
diat  the  entry  now  allowed  by  law  is  a  peaceable  one ;  that  forbidden  is 
such  as  is  carried  on  and  maintained  with  force,  with  violence,  and  unusual 
weapons.  By  the  statute  5  Ric.  II.  st  1.  c.  8.  all  forcible  entries  are  pu- 
nished with  imprisonment  and  ransom  at  the  king's  will.  And  by  the  se- 
reral  statutes  of  15  Ric.  II.  c.  3,  8  Hen.  YI.  c.  9,  31  Eliz.  c.  11,  and  21 
Jac.  I.  c.  15,  upon  any  forcible  entry,  or  forcible  detainer  after  peaceable 
entry,  into  any  lands,  or  benefices  of  the  church,  one  or  more  justices  of 
the  peace,  taking  eufficient  power  of  the  county,  may  go  to  the  place,  and 
there  record  the  force  upon  his  own  view,  as  in  case  of  riots ;  and  upon 
such  conviction  may  commit  the  offender  to  gaol,  till  he  makes  fine  and 
ransom  to  the  king.  And  moreover  the  justice  or  justices  have  power  to 
summon  a  jury  to  try  the  forcible  entry  or  detainer  complained  of:  and,  if 
the  same  be  found  by  that  jury,  then,  besides  the  fine  on  the  offender,  the 
justices  shall  make  restitution  by  the  sheriff  of  the  possession,  without  in- 
quiring into  the  merits  of  the  title  :  for  the  force  is  the  only  thing  to  be 
tried,  punished,  and  remedied  by  them :  and  the  same  may  be  done  by  in- 

(Ji  1  HaL  P.  C.  495.    Wd.  101.  mentfor  the  alteration  of  any  establUhed  law. 

(«)  Thia  may  be  ooe  reason  (amon;  others)  why  (D  See  book  III.  pace  174,  dtc 

tlie  corporation  of  London  has,  since  the  Restora*  (m)  1  Hawk.  P.  C.  141. 
tkm,  nsnUy  taken  the  lead  in  petitions  toparlia* 


(14}  The  bill  of  rights  does  not  Tirtaally    meetings,  dec.  near  the  houses  of  pnrlt&ment, 
repeal  this  proTiston.    Dongl.  592.    See  the    or  courts  of  justice  in  Westminster. 
57  Geo.  III.  e.  19.  s.  23.  for  prerenting  publio 


110  PUBLIC  WRONGS. 

dictment  at  the  general  sessions.    But  this  promion  does  not  extend  to 
such  as  endeavour  to  maintain  possession  by  force,  where  they 
[*149]    ^themselves,  or  their  ancestors,  have  been  in  the  peaceable  enjoy- 
ment of  the  lands  and  tenements,  for  three  years  immediately  pre- 
ceding (»)  (15). 

9.  The  offence  of  riding  or  going  armed,  with  dangerous  or  unusual 
weapons,  is  a  crime  against  the  public  peace,  by  terrifying  the  good  peo- 
ple of  the  land ;  and  is  particularly  prohibited  by  the  statute  of  Nop- 
thampton,  2  Edw.  III.  c.  3.  upon  pain  of  forfeiture  of  the  arms,  and  im* 
prisonment  during  the  king's  pleasure :  in  like  manner,  as  by  the  laws 
of  Solon,  every  Athenian  was  finable  who  walked  about  the  city  in  ar- 
mour (o). 

10.  Spreading  false  news,  to  make  discord  between  the  king  and  nobi- 
1^,  or  concerning  any  great  man  of  the  realm,  is  punishable  by  common 
law  (p)  with  fine  and  imprisonment ;  which  is  confirmed  by  statutes 
Westm.  1.  3  Edw.  L  c.  34,  2  Ric.  II.  st.  1.  c.  5,  and  12  Ric.  II.  c.  11. 

11.  False  and  pretended  prophecies,  with  intent  to  disturb  the  peace,  are 
equally  utlawful,  and  more  penal ;  as  they  raise  enthusiastic  jealousies 
in  the  people,  and  terrify  them  with  imaginary  fears.  They  are  therefore 
punished  by  our  law,  upon  the  same  principle  that  spreading  of  public 
news  of  any  kind,  without  communicating  it  first  to  the  magistrate,  was 
prohibited  by  the  ancient  Gauls  (9).  Such  false  and  pretended  prophecies 
were  punished  capitally  by  statute  1  Edw.  VI.  c.  12.  which  was  repealed 
in  the  reign  of  queen  Mary.  And  now  by  the  statute  5  Eliz.  c.  15.  the 
penalty  for  the  first  offence  is  a  fine  of  ten  pounds  and  one  year's  imprison- 
ment ;  for  the  second,  forfeiture  of  all  goods  and  chattels,  and  imprisonment 

during  life. 
[*150]        *12.  Besides  actual  breaches  of  the  peace,  any  thing  that  tends 

to  provoke  or  excite  others  to  break  it,  is  an  offence  of  the  same 
denomination.  Therefore  challenges  to  fight,  either  by  word  or  letter,  or  to 
be  the  bearer  of  such  challenge,  are  punishable  by  fine  and  imprisonment, 
according  to  the  circumstances  of  the  offence  (r)  (16),  (17).  If  this  chal- 
lenge arises  on  account  of  any  money  won  at  gaming,  or  if  any  assault  or 
affray  happen  upon  such  account,  the  offender  by  statute  9  Ann.  c.  14.  shall 
forfeit  all  his  goods  to  the  crown,  and  suffer  two  years'  imprisonment  (18). 

(fi)  Holding  over  by  force,  where  the  tenant's  ti-  ad  magutratim  deferatf  ntve  atm  aUo  cemmuwccf  : 

tie  was  under  a  lease,  now  expired,  Is  said  to  be  a  quod  saepe  KomiMs  temerwrio*  at^*  imperitot  /ol- 

forcible  detainer.    (Cro.  Jac.  199.)  «ii  rumoribus  itrrtriy  et  ad  facmut  itnpeUif  et  de 

(e)  Pott.  Antiq.  b.  1,  c.  S6.  twnmis  rebus  eotuOimm  eapere  ccgmitwn  eit.**  Cns. 

ip)  %  Inst.  396.    3  Inst.  198.  de  heU.  Gatt.  lib.  6,  cop.  19. 

la)  "Habent  Ugibus  taneium,  H  pds  quid  de  re-  (r)  1  Hawk.  P.  C.  13d.  138. 
publiea  a  finitim*  rwnore  out  f«ma  aeeeperit,  vti 

(15)  See  2  R.  S.  338,  ^  4  :  and  507,  d&c.  the  provocation  to  fight  do  not  succeed,  6  East, 

(16)  In  New- York  this  offence  is  punish-  464.  2  Smith,  550  ;  and  it  is  a  misdemeanor 
able  with  imprisonment  not  exceeding  seven  merely  to  endeavour  to  provoke  another  to 
years,  (2  R.  S.  666,  ^  2.)  and  to  fight  a  duel  send  a  challenge.  6  East,  464.  But  mere 
with  a  deadly  weapon,  though  death  do  not  words  which,  though  they  may  produce  acbai- 
ensue,  is  punishable  with  imprisonment  for  10  lenge,  do  not  directly  tend  to  that  issue,  as 
years.  (Id.  ^  1.)  Posting,  or  writing,  or  print-  calling  a  man  a  liar,  or  knave,  are  not  neces- 
ing  any  reproachful  or  contemptuous  language  sarily  criminal,  2  Lord  Raym.  1031.  6  East, 
for  not  fighting  a  duel,  is  a  misdemeanor.  (2  471,  though  it  is  probable  they  would  be  so  if 
R.  S.  674,  ^  20.)  it  could  be  shewn  that  they  were  meant  to  pro- 

(17)  The  offences  of  fighting  duels,  and  voke  a  chidlenge.  A  challenge  is  one  of 
sending  or  provoking  challenges,  are  fully  those  offences  for  which  a  criminal  informa- 
considered  by  Mr.  J.  Grose,  in  i>asi|tftg  sen>  tion  will  be  granted  by  the  court  of  K.  B., 
tence  on  Rice,  convicted  on  a  criminal  infor*  though  this  will  not  be  done  where  the  party 
mation  for  a  misdemeanor  of  the  latter  kind,  applying  has  himself  first  incited  the  proposal 
3  East,  581,  where  the  opinions  of  the  earlier  1  Burr.  316. 

writen  are  collected.    It  is  an  offence,  though       (18)  The  woids  of  Lord  Mansfield,  "  the 
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13.  Of  a  nature  yery  similar  to  challenges  are  libels,  libeOifamosi,  which. 
taken  in  their  largest  and  most  extensive  sense,  signify  any  writings,  pic- 
tures, or  the  like,  of  an  immoral  or  illegal  tendency ;  but,  in  the  sense 
under  which  we  are  now  to  consider  them,  are  malicious  defamations  of 
any  person,  and  especially  a  magistrate,  made  public  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred,  contempt,  and  ridicule  (s)  (19).     The  direct  tendency  of 

(«)  1  Hawk.  p.  C.  103. 

greater  truth,  the  creater  libel;"  which  his  every  trial  of  an  indiotment  or  information  for 

enemies  wished  witn  much  eagerness  to  con*  a  libel,  the  jury  may  give  a  general  verdict  of 

Tert  to  the  prejudice  of  that  noble  peer's  repu-  ^ilty,  or  not  gailty,  upon  the  whole  matter  in 

tation  as  a  jadge,  were  founded  in  principle  issoe,  and  ihall  not  be  required  or  directed  by 

and  supported  by  very  ancient  authority.  the  judge  to  fin<f  the  defendant  guilty,  merely 

Lord  Coke  has  said,  "  that  the  greater  ap*  on  the  proof  of  the  publication  of  the  paper 

pearance  there  is  of  truth  in  any  malicioni  in-  changed  to  be  a  libel,  and  of  the  sense  ascribed 

vective,  so  much  the  more  provoking  it  is."  to  it  m  the  record.    But  the  statute  provides, 

5  Co.  125.  that  the  judge  may  give  his  opinion  to  the  jury 

Where  truth  is  a  greater  provocation  than  respecting  the  matter  in  issue,  and  the  jury 
falsehood,  and  therefore  has  a  greater  tenden-  may  at  their  discretion,  as  in  other  cases,  find 
cy  to  produce  a  breach  of  the  public  peace,  a  special  verdict,  and  the  defeiklant,  if  con- 
then  it  is  certainly  true  that  the  greater  truth,  victed,  may  move  the  court,  as  before  the  sta- 
the  greater  libel.  Asperit  facetiit  mhmut  ^um  tute,  in  arrest  of  judgment. 
ubi  nttdium  ta  v«n  trtuere^  aerem  sui  memonam  A  person  may  be  punished  for  a  libel  reflect- 
rtUnmairU.    Tag.  Ann.  15,  c.  68.  ing  on  the  memory  and  character  of  the  dead, 

(19)  See  in  general,  3  Chit.  Grim.  Law,  but  it  must  be  alleged,  and  proved  to  t^e  sat  is- 

665.  et  seq.1  faction  of  the  jury,  that  the  author  intended 

Though  it  has  been  held,  at  least  for  these  by  the  publication  to  brine  dishonour  and  con* 
two  centuries,  that  the  truth  of  a  libel  is  no  tempt  on  the  relations  and  descenddnts  of  the 
justification  in  a  criminal  prosecution,  yet  in  deceased.  4  T.  R.  126. 
xnany  instances  it  is  considered  an  extenua-  It  is  not  a  libel  to  publish  a  correct  copy  of 
tion  of  the  offence ;  and  the  court  of  King's  the  reports  or  resolutions  of  the  two  bouses  of 
Bench  has  laid  down  this  general  nile,  viz.  parliament,  or  a  true  accouht  of  the  proceed- 
that  it  will  not  grant  an  information  for  a  libel,  ings  of  a  court  of  justice.  "  For  though,"  as 
unless  the  prosecutor,  who  applies  for  it,  makes  Mr.  Justice  Lawrence  has  well  observed, 
an  affidavit,  assertinc  directly  and  pointedly,  '*  the  publication  of  such  proceeding  may  be 
that  he  is  innocent  ot  the  charge  imputed  to  to  the  advantage  to  the  particular  individual 
him.  But  this  rule  majr  be  dispensea  with,  if  concerned,  yet  it  is  of  vast  importance  to  the 
the  person  libelled  resides  abroad,  or  if  the  public  that  the  proceedings  of  couru  of  justice 
imputations  of  the  libel  are  general  and  inde-  should  be  universally  known.  The  general 
finite,  or  if  it  is  a  charge  against  the  prosecu-  advantage  to  the  coontiy  in  having  these  pro- 
tor  for  langusge  which  he  nas  held  in  parlia-  ceedings  made  public,  more  than  counteiimlan- 
ment.    Ihn^.  271,  372.^  ces  the  inconveniences  to  the  private  persons, 

Tt  had  frequently  been  determined  by  the  whose  conduct  may  be  the  subject  of  such  pro- 
court  of  King's  Bench,  that  the  only  ques-  ceedings."  Rex  v.  Wright,  8  T.  R.  293. 
%  tions  for  the  consideration  of  the  jury,  in  cri-  But  this  will  not  apply  to  the  publication  of 
minal  prosecutions  for  libels,  were  the  fact  of  part  of  a  trial,  before  it  is  finally  concluded  ; 
publication,  and  the  truth  of  the  innuendos,  that  for  that  might  enable  the  friends  of  the  parties 
IS,  the  truth  of  the  meaning  and  sense  of  the  pas-  to  pervert  the  justice  of  the  court  by  the  fabri- 
sages  of  the  libel,  as  stated  and  averred  in  the  cation  of  evidence,  and  other  impure  practi- 
record,  and  that  the  judge  or  court  alone  were  ces. 

competent  to  determine  whether  the  subject  of  Nor  ought  it  to  extend  to  the  publicaiion  of 

the  publication  was  or  was  not  a  libel.    See  trials,  where  indecent  evidence  must  from  ne- 

the  case  of  the  Dean  of  St.  Asaph,  3.  T.  R.  cessity  be  introduced  ;  for  it  would  be  in  vain 

428.     But  the  legali^  of  this  doctrine  having  to  turn  women  and  children  out  of  court,  if 

been  much  controverted,  the  32  Geo.  IIL  c.  they  are  afterwards  permitted  to  read  what  has 

60,  was   passed,  intitled.  An  Act  to  remove  passed  in  their  absence. 

dotJftM  respecting  the  functions  ofjuriee  in  eases  Lord  Hanlwicke  has  declared  that  any  pub- 

of  libels.    And  it  declares  and  enacts,  that  on  lication,  which  shall  prejudice  the  world  widi 

t  The  constitution  of  New- York  provides,  and  fact,  and  acquit,  if  the  publication  were 

Art  7,  sect.  8.  that  erery  citizen  may  freely  true  and  published  with  good  motives,  and  for 

speak,  write,  and  publish  his  sentiments  on  all  justifiable  ends.    The  first  Amendment  to  the 

subjecte,  being  responsible  for  the  abuse  of  that  Constitution  of  the  U.  S.  prevente  Congress 

right :  and  that  no  law  shall  be  passed  to  re*  from  passinc  any  law  abridging  the  freedom  of 

strain  or  abridge  the  liberty  of  speech  or  of  speecn  or  of  the  press, 

the  press.    That  in  all  prosecutions  or  indict-  %  This  rtile  has  been  held  not  to  extend  to 

ments  for  libel,  the  trutn  may  be  given  in  evi-  the  queen  consort 
dance  to  the  jury,  who  shall  be  judges  of  law 
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these  libeb  is  the  breach  of  the  public  pesce,  by  stixnng  up  the  objeets*  <h 
them  to  reyeugey  and  perhaps  to  bloodshed.  The  communioation  of  a 
libel  to  any  one  person  is  a  publicatioin  in  the  eye  of  the  lavr  (/) :  and 
therefore  the  sending  an  abusive  letter  to  a  mui  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the  peace  (v). 
For  the  same  reason  it  is  immaterial  with  respect  to  the  essence  of  a  libel, 
i^rhether  the  matter  of  it  be  true  or  false  (v) ;  since  the  provocation,  and  not 
the  falsity,  is  the  thing  to  be  punished  criminally :  though,  doubtless,  the 
falsehood  of  it  may  aggravate  its  guilt,  and  enhance  its  punishment 
In  a  civil  action,  we  may  remember,  a  libel  must  appear  to  be  false,  as 
well  as  scandalous  (w) ;  for,  if  the  charge  be  true,  the  plaintiff  has  received 

no  private  injury,  and  has  no  ground  to  demand  a  compeDsation 
[*151]    for  himself,  whatever  ^offence  it  may  be  against  the  public  peace ; 

and  therefore,  upon  a  civil  action^  the  truth  of  the  accusation  may 
be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prosecution,  the  tendency 
which  all  libels  have  to  create  animosities,  and  to  disturb  the  public  peace, 
is  the  whole  that  the  law  considers.  And,  therefore^  in  such  prosecutions, 
the  only  points  to  be  inquired  into  are,  first,  the  making  or  publishing  of 
the  book  or  writing  :  and,  secondly,  whether  the  matter  be  cribiinal :  and, 
if  both  these  points  are' against  the  defendant,  the  offence  against  the 
public  is  complete.  The  punishment  of  such  libellers,  for  either  making, 
repeating,  printing,  or  publishing  the  libel,  is  fine,  and  such  corporal  pn* 
nishment  as  the  court  in  its  discretion  shall  infiict :  regarding  the  quantity 
of  the  offence,  and  the  quality  of  the  offender  («).  By  the  law  of  the 
twelve  tables  at  Rome,  libels,  which  affected  the  reputation  of  another, 
were  made  a  capital  offence :  but,  before  the  reign  of  Augustus,  the 
punishment  became  corporal  only  (y).  Under  the  emperor  Valentinian  («) 
it  was  again  made  capitd,  not  onfy  to  write,  but  to  publish,  or  even  to 
omit  destroying  them.  Our  law,  in  this  and  many  other  respects,  corres- 
ponds rather  with  the  middle  age  of  Roman  jurisprudence,  when  liberty, 
learning,  and  humanity,  were  in  their  full  vigour,  than  with  the  cruel 
edicts  that  were  established  in  the  dark  and  tyrannical  ages  of  the  ancient 
decemviri,  or  the  later  emperors. 

In  this  and  the  other  instances  which  we  have  lately  considered,  where 

(0  Moor,  613.  («)  Moor.  0S7.    5  Rep.  195.    11  Mod.  00. 

(»)  S  Brown,  115.  19  Rep,  39.  Hob.  919.  Poph.        (w)  See  book  III.  paxe  199. 
130.    1  Hawk.  P.  C.  199.  (g)  1  Hawk.  P.  C.  1S«. 

(y)  — ~  Qvutetiam  uje 

PoMMtfiM  latOf  wtdlo  ipuu  fuUet  oamtM  fuemquam 
Desctw  :  vertere  modumformtittim  rustis.— Hor,  ad  J.vg.  199. 

(z)  Cod,  9.  30. 


regard  to  the  merits  of  a  cause  before  it  is  into  consideratioo  either  by  way  of  aggrava- 
heard,  is  a  contempt  of  the  coart,  in  which  the  tioa  or  mitigation  of  the  punishment.  3  T. 
cause  is  pending ;  and  he  committed  upon  a  R,  432.  And  when  Johnson  the  bookseUer 
summary  motion  only  the  parties  who  had  been  vras  brought  up  for  judgment  for  baring  pub- 
guilty  of  such  a  publication.    2  Atk.  472.  lished  a  seditious  libel,  the  attorney -general 

The  reason  must  be  much  stronger  for  sup-  produced  an  affidavit  that  the  defendant  after 

pressing  partial  and  premature  publications  nis  conviction  had  published  the  same  libel  in 

upon  subjects,  which  may  be  tried  by  a  jury.  the  Analytical  Review.    M.  T.  1798. 

The  sale  of  the  libel  by  a  servant  in  a  shop,  An  information  or  an  indictment  need  not 
is  prima  facu  evidence  of  publication  in  a  state  that  the  libel  is  false,  or  thai  the  offence 
prosecution  against  the  master,  and  is  suffi-  was  committed  by  force  and  arms.  7  T.  i2. 4. 
cient  for  conviction,  unless  contradicted  by  Hanging  up,  or  burning,  an  effigy  with  in- 
contrary  evidence,  shewing  that  he  was  not  tent  to  expose  some  particular  person  to  ridi- 
privy,  nor  in  any  degree  assenting  to  it.  Ibid,  cule  and  contempt,  is  an  offence  of  the  same 
and  5  Burr.  2686.  When  a  person  is  brought  nature  as  a  libel,  and  has  frequently  been  pa- 
to  receive  judgment  for  a  Uoel,  hit  conduct,  nished  with  great  but  proper  severity, 
subsequent  to  his  conviction,  may  be  taken 
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blasphemous,  immoral,  treasonable,  schismatical,  seditious,  or  scandalous 
libels  are  punished  by  the  English  law,  some  with  a  greater,  others  with  a 
less  degree  of  severity ;  the  liberty  of  the  press,  properly  understood,  is  by  no 
means  infringed  or  violated.  The  liberty  of  the  press  is  indeed  essential  to 
the  nature  of  a  free  state ;  but  this  consists  in  laying  no  previous 
restraints  upon  publications,  and  *not  in  freedom  from  censure  for  [*152] 
criminal  matter  when  published.  Every  freeman  has  an  undoubt* 
ed  right  to  lay  what  sentiments  he  pleases  before  the  public ;  to  forbid  this, 
is  to  destroy  the  freedom  of  the  press  :  but  if  he  publishes  what  is  im- 
proper, misohievoiis,  or  illegal,  he  must  take  the  consequence  of  his  own 
temerity.  To  subject  the  press  to  the  restrictive  power  of  a  licenser,  as 
was  formerly  done,  both  before  and  since  the  revolution  (a),  is  to  subject  all 
f^edom  of  sentiment  to  the  prejudices  of  one  man,  and  make  him  the  ar- 
bitrary and  infallible  judge  of  aU  contro?erted  points  in  learning,  religion, 
and  government.  But  to  punish  (as  the  law  does  at  present)  any  dange- 
rous or  offensive  writings,  which,  when  published,  shall  on  a  fair  and  im- 
partial trial  be  adjudged  of  a  pernicious  tendency,  is  necessary  for  the  pre- 
servation of  peace  and  good  order,  of  government  and  religion,  the  otilj 
solid  foundations  of  civil  liberty.  Thus  the  will  of  individuals  is  still  left 
free ;  the  abuse  only  of  that  free-will  is  the  object  of  legal  punishment. 
Neither  is  any  restraint  hereby  laid  upon  freedom  of  thought  or  enquiry : 
liberty  of  private  sentiment  is  still  left ;  the  disseminating,  or  making  public, 
of  bad  sentiments,  destructive  of  the  ends  of  society,  is  the  crime 
which  society  corrects.  A  man  (says  a  *fine  writer  on  this  sub-  [*153] 
ject)  may  be  allowed  to  keep  poisons  in  his  closet,  but  not  pub- 
licly vend  them  as  cordials.  And  to  this  we  may  add,  that  the  only  plau- 
sible argument  heretofore  used  for  the  restraining  the  just  freedom  of  the 
press,  '^  that  it  was  necessary  to  prevent  the  daily  abuse  of  it,"  will  entire- 
ly lose  its  force,  when  it  is  shewn  (by  a  seasonable  exertion  of  the  laws) 
that  the  press  cannot  be  abused  to  any  bad  purpose,  without  incurring  a 
suitable  punishment :  whereas  it  never  can  be  used  to  any  good  one,  when 
under  the  control  of  an  inspector.  So  true  it  will  be  found,  that  to  cen- 
sure the  licentiousness,  is  to  maintain  the  liberty  of  the  press. 

(a)  The  art  of  printtDjTi  toon  after  iti  liitrodii&-  ardlnancee  for  that  purpose,  foonded  principally  on 
tion,wa8  looked  upon  (as  well  in  England  as  in  other  the  starcbamber  decree  of  1037.  In  IMS  was  pasa* 
countries)  as  merely  a  matter  of  state,  and  subject  ed  the  statute  13  Sc  14  Car.  11.  c.  33,  which  (with 
*  to  the  coercion  of  the  erown.  It  was  therefore  re-  some  few  alterations)  was  copied  from  the  parlia. 
ffulated  with  us  by  the  king's  proclamations,  prohi«  mentary  ordinances.  This  act  expired  in  1670,  but 
faitions,  charters  of  privileges  and  of  licence,  and  was  rvTired  by  statute  1  Jac.  II.  c.  17,  and  conti- 
finally  by  the  decrees  of  the  court  of  starchamber ;  nued  till  1099.  it  was  then  continirad  for  two  years 
whicn  limited  the  number  of  printers,  and  of  press-  longer  by  statute  4  W.  &  M.  c.  34,  but  though  fre- 
es which  each  should  en^loy,  and  prohibited  new  queot  attempts  were  made  by  the  government  to 
publications,  unless  previously  approved  by  proper  revive  it,  in  tne  subseouent  part  of  the  reign  (Com. 
UcenserB.  On  the  demolition  of  this  odious  jfurisdic-  Joum.  11  Feb.  1004.  SO  Nov.  1005.  2S  Oct.  1000. 
tlon  in  1041,  the  lonr  parliament  of  Charles  I.  after  0  Feb.  1004.  31  Jan.  1008.)  yet  the  parliament  rf- 
their  rupture  with  that  prince,  assumed  the  same  sistod  it  so  strongly  that  it  finallv  expired,  and  the 
powers  as  the  starchamber  exercised  with  respect  press  became  properly  free,  in  lo04 ;  and  has  ever 
to  the  licensing  of  books ;  and  in  1043, 1047, 1040,  since  so  continued, 
and  1093,  (Scobell,  i.  44. 134.  il.  88. 880.)  issued  their 
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CHAPTER  XII. 
OP  OFFENCES  AGAINST  PUBLIC  TRADE. 

Offences  against  public  trade,  like  those  of  the  preceding,  classes,  are 
either  felonions,  or  not  felonious.     Of  the  first  sort  are, 

1 .  O  wling,  so  called  from  its  being  usually  carried  on  in  the  night,  which 
is  the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detri- 
ment of  its  staple  manufacture.  This  was  forbidden  at  common  law  (0),  and 
more  particularly  by  statute  11  Edw.  III.  c.  1.  when  the  importance  of 
our  woollen  manufacture  was  first  attended  to ;  and  there  are  now  many 
later  statutes  relating  to  his  offence,  the  most  useful  and  principal  of 
which  are  those  enacted  in  the  reign  of  queen  Elizabeth,  and  since.  The 
statute  8  Eliz.  c.  3.  makes  the  transportation  of  live  sheep,  or  embarking 
them  on  board  any  ship,  for  the  first  offence  forfeiture  of  goods,  and  im- 
prisonment for  a  year,  and  that  at  the  end  of  the  year  the  left  hand  shall  be 
cut  off  in  some  public  market,  and  shall  be  there  nailed  up  in  the  openest 
place ;  and  the  second  offence  is  felony.  The  statutes  12  Car.  II.  c.  32. 
7  &;  8  W.  III.  c.  28.  make  the  exportation  of  wool,  sheep,  or  fuller's  earth, 
liable  to  pecuniary  penalties,  and  the  forfeiture  of  the  interest  of  the  ship 
and  cargo  by  the  owners,  if  privy,  and  confiscation  of  goods,  and  three 

years'  imprisonment  to  the  master  and  all  the  mariners.  And  the 
[*1 55]  statute  4  Geo.  I.  c.  1 1 .  (amended  and  farther  enforced  by  12  Geo.  *I1. 

c.  21.  and  19  Geo.  II.  c.  34.)  makes  it  transportation  for  seven 
years,  if  the  penalties  be  not  paid  (1),  (2). 

2.  Smuggling,  or  the  offence  of  importing  goods  without  pa3ring  the 
duties  imposed  thereon  by  the  laws  of  the  customs  and  excise,  is  an  of- 
fence generally  connected  and  carried  on  hand  in  hand  with  the  former. 
This  is  restrained  by  a  great  variety  of  statutes,  which  inflict  pecuniary 
penalties  and  seizure  of  the  goods  for  clandestine  smuggling ;  and  affix 
the  guilt  of  felony,  with  transportation  for  seven  years,  upon  more  open, 
daring,  and  avowed  practices  :  but  the  last  of  them,  19  Geo.  II.  c.  34.  is 
for  the  purpose  instar  omnium ;  for  it  makes  all  forcible  acts  of  smuggling, 
carried  on  in  defiance  of  the  laws,  or  even  in  disguise  to  evade  them,  felony 
without  benefit  of  clergy :  enacting,  that  if  three  or  more  persons  shall 
assemble,  with  fire-arms  or  other  offensive  weapons,  to  assist  in  the  illegal 
exportation  or  importation  of  goods,  or  in  rescuing  the  same  after  seizure, 
or  in  rescuing  ofifenders  in  custody  for  such  offences ;  or  shall  pass  with 
such  goods  in  disguise ;  or  shall  wound,  shoot  at,  or  assault  any  ofilicers  of 

(a)  Mir.c.  1,M. 

(1)  By  the  constitution  of  the  U.  S.  no  tax  cUy,  iind  tobacco-pipe  clay,  may  be  carried 
or  daty  ean  be  laid  by  Congress  on  articles  ex-  coastwise,  under  certain  restrictions  contnin- 
ported  from  any  State.    Art  1.  sect  0.  ^  5,  ed  in  32  Geo.  III.  c.  fiO,  upon  goods  prohibited 

(2)  By  6  Geo.  IV.  c.47,  f  2,  all  Acts  and  to  be  exported. 

parU  ot  Aeu  prohibiting  the  exportation  of  By  4  Geo.  IV.  e.  69.  f  24,  all  prohibitions 

wool  are  repealed,  and  persons  are  now  at  fall  against  the  exportation  of  tobacco-pipe  day 

liberty  to  export  this  commodity,  upon  paying  are  remored,  and  the  same  is  thereby  declared 

a  certain  duty.  free.                                                   • 
By  57  Geo.  III.  e.  68,  fuller's  earth,  fulling 
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the  reyenue  when  in  the  execution  of  their  duty ;  such  persons  shall  be 
felons  without  the  benefit  of  clergy.  As  to  that  branch  of  the  statute, 
which  required  any  person,  charged  upon  oath  as  a  smuggler,  under  pain 
of  death,  to  surrender  himself  upon  proclamation,  it  seems  to.  be  expired ; 
as  the  subsequent  statutes  {b),  which  continue  the  original  act  to  the  pre- 
sent time,  do  in  terms  continue  only  so  much  of  the  said  act  as  relates  to 
the  punishment  of  the  offenders,  and  not  to  the  extraordinary  method  of  ap- 
prehending or  causing  them  to  surrender :  and  for  offences  of  this  positive 
species,  where  punishment  (though  necessary)  is  rendered  so  by  the  laws 
themselves,  which  by  imposing  high  daties  on  commodities  increase  the 
temptation  to  evade  them,  we  cannot  surely  be  too  cautious  in  inflicting  the 
penalty  of  death  (e)  (3),  (4). 

*3.  Another  offence  n^nst  public  trade  is  fraudulent  bank-  [*156] 
ruptcy,  which  was  sufliciently  spoken  of  in  a  former  volume  {d) ; 
I  shali  therefore  now  barely  mention  the  several  species  of  fraud  taken 
notice  of  by  the  statute  law ;  viz.  the  bankrupt's  neglect  of  surrendering 
himself  to  his  creditors ;  his  nonconformity  to  the  directions  of  the  several 
statutes  ;  his  concealing  or  embezzling  lus  effects  to  the  value  of  20/. ; 
and  his  withholding  any  books  or  writings  with  intent  to  defraud  his 
creditors  :  all  which  the  policy  of  our  commercial  country  has  made  felony 
without  benefit  of  clergy  (e)  (5),  And  indeed  it  is  allowed  by  such  as  are 
the  most  averse  to  the  infliction  of  capital  punishment,  that  the  offence  of 
fraudulent  bankruptcy,  being  an  atrocious  species  of  the  crimen  ftdsif 
ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  the 
coin  (/).  And,  even  without  actual  fraud,  if  the  bankrupt  cannot  make 
it  appear  that  he  is  disabled  from  paying  his  debts  by  some  casual  loss, 
he  shall  by  the  statute  21  Jac.  I.  c  19.  be  set  on  the  pillory  for  two 
hours,  with  one  of  his  ears  nailed  to  the  same,  and  cut  off  (6).  To  this 
head  we  may  also  subjoin,  that  by  statute  32  Geo.  11.  c.  28.  it  is  felony, 
punishable  by  transportation  for  seven  years,  if  a  prisoner,  charged  in  ex- 
ecution for  any  debt  under  100/.,  neglects  or  refuses  on  demand  to  discover 
and  deliver  up  his  effects  for  the  benefit  of  his  creditors  (7),  (8).  And  these 
are  the  only  felonious  offences  against  public  trade ;  the  residue  being 
mere  misdemeanors :  as, 

(b)  Stat.  80  Geo.  I.  c.32.    8S  Geo.  II.  c.  18.    4        (d)  See  book  II.  page  481, 483. 
Geo.  III.  c.  IS.  (c)  Stat.  5  Geo.  A.  c.  90. 

(c)  See  book  I.  page  317.    Beccar,  c.  88.  (/)  Beccar.  c^  34. 

(3)  By  the  6  Geo.  IV.  c.  108.  after  reciting  effects ;  or  declining  to  deliver  up  bis  goods, 
the  customs  repeal  act,  the  6  Geo.  IV.  c.  105,  books,  and  writing ;  or  concealing  or  embex- 
all  the  laws  relative  to  the  proTention  of  smug-  sling  any  part  of  his  effects,  to  the  value  of  102., 
gling  are  consolidated ;  but  the  provisions  of  with  intent  to  defraud  his  creditors,  shall  be 
the  act  are  so  numerous  that  they  cannot  be  guil^  of  felony,  and  be  liable  to  transpoita- 
oomprised  within  the  limit  of  a  note.  tion  for  life,  or  not  less  tl»n  seven  yean,  or 

(4)  See  Story's  laws,  1926,  and  other  acts  to  imprisonment  for  any  term  not  exceeding 
there  referred  to,  as  to  the  law  of  the  U.  S.  seven  years,  as  the  court  before  whom  he  is 

(5)  By  6  Geo.  IV.  c.  16,  all  laws  relating  to  convicted  may  adjudge. 

bankrupts  are  repealed,  and  all  former  provi-  (6)  The  punishment  of  pillory  is,  by  the 

sions  are  reduced  into  this  one  Act.    The  dif-  56  Ueo.  III.  c  138,  now  abolished,  except  in 

ferent  frauds  taken  notice  of  do  not  materially  perjury  and  aebordination  thereof. 

▼ai^  from  those  mentioned  in  the  text    By  §  (7)  By  the  83  Geo.  III.  c.  5.  the  debt  is  en- 

99  It  is  enacted,  that  the  bankrupt  or  other  per-  larged  to  3002. 

son  swearing  falsely  before  the  commissioners  (8^  There  is  at  present  no  general  bankropt 

shall  be  guilty  of  perjury,  and  suffer  the  pains  law  in  the  U.  S.,  although  Cong^ress  has  power 

and  penalties  in  force  against  .that  oflence.  to  pass  one.    In  New-York,  if  an  insolvent 

By  ^  112,  any  bankrupt  neglecting  to  surren-  conceal  bis  estate,  books,  dec.  it  is  a  misde* 

der  and  submit  himself  to  be  examined  ;  or  meanor.    (2  R.  S.  691, 1  4 :  p.  23,  ^  35 :  ds  p. 

refusing  to  make  discovenr  of  his  estate  and  35,  6  3.) 
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4.  Usury,  wMch  is  an  ualawlvl  conOwDt  opon  ibfi  teaii  of  mcHMy,  to 
receive  the  same  again  with  exorbitant  increase.  Of  this  abo  we  had  oc« 
casion  to  discourse  at  large  in  a  former  volume  {g).  We  there  observed 
that  by  statute  37  Hen.  YIII.  c.  9.  the  rate  of  interest  was  fixed  at  10^.  oer 
cent,  per  anfMm,  which  the  statute  13  Eliz.  c.  8.  confixms :  and  ordains  mat 
all  brokers  shall  be  guilty  of  %  praemunire  that  transact  any  contracts  for 
more,  and  the  securities  themselves  shall  be  Toid,  The  statute  21  Jac.  L 
c.  17.  reduced  interest  to  eight  per  cent. ;  and,  it  having  been  lowered  in 
1650,  during  the  usurpation,  to  six  per  cent^j  the  same  reduction  was  re* 
enacted  after  the  restoration  by  statute  13  Car.  II.  c.  13 ;  and  lastly,  the 
statute  12  Aim.  st.  2.  c.  16.  has  reduced  it  to  five  per  cent.    Wherefore  not 

only  all  contracts  for  taking  more  are  in  themselves  totally  void, 
[*157]    but  also  the  lender  shall  forfeit  treUe  the  *money  borrowed  (9). 

Also,  if  any  scrivener  or  broker  takes  more  than  five  shUlings  per 
cent,  procuration^money,  or  more  than  twelvepence  for  making  a  bond,  he 
shall  forfeit  201.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year* 
And  by  statute  17  Geo.  IIL  c.  26.  to  take  more  than  ten  shillings  per  cent* 
for  procuring  any  money  to  be  advanced  on  any  life-annuity,  is  made  an 
indictable  misdemeanor,  and  punishable  with  fine  and  im[msonment :  as  is 
also  the  offence  of  procuring  or  soliciting  any  infant  to  grant  any  life^aa- 
nuity ;  or  to  promise,  or  otherwise  engage,  to  ratify  it  when  he  comes  of 
age  (10),  (11). 

.  5.  Cheating  is  another  offence,  more  immediately  against  public  trade ; 
as  that .  cannot  be  carried  on  without  a  punctilious  regard  to  common 
honesty,  and  faith  between  man  and  man.  Hither  therefore  may  be  re^ 
ferred  that  prodigious  multitude  of  statutes,  which  are  made  to  restrain  and 
punish  deceits  in  particular  trades,  and  which  are  enumerated  by  Hawkins 
and  Bum,  but  are  chiefly  of  use  among  the  traders  themselves.  The  of- 
fence also  of  breaking  the  assise  of  bread,  or  the  rules  laid  down  by  the  law, 
and  particularly  by  the  statutes  31  Geo.  II.  c.  29,  3  Geo.  III.  c.  11,  and 
13  Geo.  III.  c.  62.  for  ascertaining  its  price  in  every  given  quantity,  is 
reducible  to  this  head  of  cheating ;  as  is  likewise  in  a  peculiar  manner 
the  offence  of  selling  by  false  weights  and  measures ;  the  standard  of  which 
fell  under  our  consideration  in  a  former  volume  (h)  (12).  The  punishment 
of  bakers  breaking  the  assise,  was  anciently  to  stand  in  the  pillory,  by 
statute  51  Hen.  III.  st.  6.  and  for  brewers  (by  the  same  act)  to  stand  in 

(ir)  See  book  II.  p«ge  455,  Ac.  {k)  See  book  I.  pa<e  S74. 

(0)  One  half  of  the  penalty  is  given  by  the  an  indictable  offenee,  lee  2  Borr.  790.  4  T.  R 
statute  to  the  proseoator*  the  other  half  to  the  205.  S  East,  41.  1  Chit.  Crim.  Law,  549. 
kin^. — It  is  remarkable  that  sach  was  the  pre*  (10)  This  act  is  repealed  as  to  annuities 
judice  in  ancient  times  against  lending  money  granted  since  the  14  July,  1813,  by  the  63 
upon  interest,  that  the  first  statute,  the  37  Geo.  III.  c.  141,  bat  similar  prorisions  are  re- 
Hen.  YIII.  c.  9.  fay  which  it  was  legaliied,  enacted.  % 
was  afterwards  repealed  by  5  &  6  Edw.  YI.  (11^  Interest  in  New'York  is  7  per  cent, 
c.  20.  by  which  all  interest  was  prohibited,  the  and  toe  taking  of  more  destroys  the  liability 
money  lent  and  the  interest  were  forfeited,  of  the  borrower  Cor  any  part  of  the  debt,  (i  xL 
and  tne  offender  was  subject  to  fine  and  im*  S.  772.)  One  half  per  cent,  is  allowed  as  a 
prisonment. — ^We  hare  before  observed,  that  eompensation  to  brokers.  Id.  709. 
the  policy  of  limiting  the  rate  of  interest  upon  (12)  The  principal  act  now  in  force,  relative 
a  contract  for  the  loan  of  money  is  deniea  in  to  the  different  weights  and  measures,  is  the 
modem  times,  but  Cato  was  of  a  different  opi-  5  Geo.  lY.  c  76.  (continued  and  amended  by 
nion.  Cvm  ilU^  qui  qtuBtierat,  dimttet,  Quid  6  Geo.  lY.  c.  12.)  The  35  Geo.  IIL  c  102. 
fomtrari  f  Tvm  Cato,  Qidd  kominem,  mquit,  37  Geo.  III.  c.  143.  and  55  Geo.  111.  c.  43.  ie« 
octfidere?  Gic.  Off.  late  to  the  examination  of  weights  and  mea* 

We  have  idready  considered  what  will  con-  sures.    See  5  Bum.  24  ed.  tit.  Weights  and 

stitute  usury,  ante,  2  book  403.    ThatDSutyis  Measures. 
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4he  tumbrel  or  dungcart  (t) :  wUoh,  m  we  leam  from  domesday  book, 
was  the  punishment  for  knavish  brewers  in  the  ci^  of  Chester  so  early  as 
the  reign  of  Edward  the  Confessor.  **  Makm  cerwrnamfadentj  in  cathe- 
dra ponebatur  slerooris  (j).^  But  now  the  general  pimishment  for 
.all  frauds  *of  this  kind,  if  indicted  (as  they  may  be)  at  common  [*158] 
law,  is  by  fine  and  imprisonment :  though  the  easier  and  more 
usual  way  is  by  levying  on  a  summary  conviction,  by  distress  and  sale, 
the  forfeitures  imposed  by  the  several  acts  of  parliament.  Lastly,  any 
deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  matters 
of  trade  or  otherwise,  as  by  playing  with  false  dice,  or  the  like,  is  punish- 
able  with  fine,  imprisonment,  and  pillory  (k)  (13).  And  by  the  statutes 
33  Hen.  VIII.  c.  1.  and  30  Geo.  II.  c.  24.  if  any  man  defrauds  another  of 
any  valuable  chattels  by  colour  of  any  false  token,  counterfeit  letter,  or 
false  pretence,  or  pawns  or  disposes  of  another's  goods  without  the  consent 
of  the  owner,  he  shall  puffer  such  punishment  by  imprisonment,  fine,  pil- 
lory, transportation,  whipping,  or  other  coxponl  pain,  as  the  court  shall 
direct  (14),  (15),  (16). 

(«)  S  Iiut.  919.  (ft)  1  Hawk.  P.  C.  188. 

(»  Seld.  tit.  of  hoD.  b.  S,  o.  5,  ^  3. 

(13)  PiUoiyiinowabc^hedliyth*  M  Geo.  trwl  of  any  penoa  indtetod  lor  raoh  misdo- 
III.  c.  138.  See  in  genend,  3  Gbit.  Crim.  memnor,  it  emU  be  proved  that  he  obtained 
Iaw,  994,  995.  The  caaea  in  whieh  iraud  ia  the  propeitj  in  qoeation  in  any  each  manner 
indictable  at  common  law,  aeem  confined  to  as  to  amount  in  law  to  larceny,  he  shall  not, 
the  use  of  false  weights  and  measures,  the  by  reason  theraof,  be  entitled  to  be  acquitted 
selUn^;  of  mods  with  counterfeit  maika,  play-  of  auch  misdemeanor ;  and  no  auch  indictment 
ing  with  false  dice,  and  frauds  affecting  the  abaU  be  remorable  by  certiorari ;  and  no  per- 
course  of  justice,  and  immediately  injuring  son  tried  for  such  misdemeanor  shall  be  liable 
the  interests  of  the  public  or  crown :  and  it  ia  to  be  afterwards  prosecuted  for  laroenT  upon 
settled  that  no  mere  fraud,  not  amounting  to  the  same  facts."  In  an  indictment  under  this 
felony,  is  an  indictable  offence  at  cosokmon  Uw,  statute,  according  to  the  rules  of  construction 
unless  it  affects  the  public.  2  Burr.  U25.  1  applicable  to  former  statutes  on  this  subject, 
Bla.  Rep.  273.  S.  C.  which  seem  equally  applicable  to  this,  the  pre- 

(14)  rillory  is  now  abolished  by  the  56  Geo.  tences  must  be  set  forth,  and  most  be  nega- 
III.  c.  138.  The  general  pawn^brokers*  act,  tived  by  special  aTevments.  2  T.  R.  681 ;  2 
39  d&  40  Geo.  III.  c.  99.  virtually  repeals  the  M.  and  S.  379.  The  whole  of  the  protenoe 
30  Geo.  IL  c  24.  as  to  the  pawning  of  an-  charged,  need  not,  howerer,  be  prored ;  proof 
other's  goods  without  the  consent  of  the  own-  of  part  of  the  pretence,  and  that  the  property 
er,  and  the  c^enoe  is  thereby  punishable  fay  was  obtained  thereby,  is  sufficient  Rex  «. 
penalties.  HUl,  R.  and  R.  C.  C.  19a     Obtaining  goods 

The  proriaions  of  Hen.  VIII.  &  Geo.  IL  by  fraudulently  giving  in  payment  a  check 
are  extended  bv  the  52  Geo.  III.  c.  64.  to  ob-  upon  a  banker  with  whom  the  party  keeps  no 
taining  bonds,  bills  of  exchange,  bank  notea,  cash,  and  which  he  knows  will  not  be  paid, 
securities,  or  orders  for  the  payment  of  money,  has  been  held  an  indictable  offence,  and  would, 
or  the  transfer  of  goods,  or  any  ▼aluable  thing  it  seems,  be  such  within  this  statute.  Rex  «. 
whatever.  By  the  3  Geo.  1  v.  c.  14.  the  of-  Jackson,  3  Camp.  370.  The  language  of  the 
fender  may  be  sentenced  to  hard  labour.  See  30  Geo.  II.  e.  24,  made  the  offence  of  obtain- 
as  to  this  offence,  3  Chit.  Crim.  Law,  996,  dto.  ing  moner  upon  false  pretences  consist  in 

These  acts  extend  to  every  description  of  the  actually  obtaining  the  money,  and  not  in 

false  preteneee  by  which  goods  may  be  obtain^*  using  a  false  pretence  for  the  purpose  of  ob^ 

ed  with  intent  to  defraud,  3  T.  R.  103.  tainiiw  the  money;  it  has  been  held,  there- 

(15)  Now,  by  7  and  8  Geo.  IV.  c.  29,  ^  53.  fore,  that,  in  an  indictment  on  that  statute,  the 
reciting,  "  that  a  failure  of  justice  frequently  venue  must  be  laid  in  the  county  where  the 
aiises  mun  the  subtle  distinction  between  laiv  false  pretence  is  used.  Rex  «.  Buttery,  cited 
oeny  and  fraud,"  it  is,  '*  for  remedy  thereof,"  in  Pearson  o.  M*Gowran,  5  D.  and  R.  616 ;  3 
enaeted,  "  that  if  any  person  ahall,  by  any  B.  and  G.  700,  jier  Abbott,  C.  J.  Where  the 
ialse  pretenee,  obtain  from  any  other  person  fraud  practised  is  properly  the  poimd  for  a 
any  chattel,  money,  or  other  vsluable  security,  oivil  action,  an  indictment  for  obtaining  mo- 
with  intent  to  cheat  or  deficand  any  person  of  ney  by  false  pretences  cannot  bo  supported, 
the  same,  every  such  offender  shall  oe  guilty  Rez  tr.  Codriogton,  1  C.  and  P.  66L  See 
of  a  misdemeanor,  and,  being  convicted  there-  further  upon  this  subject,  2  East,  P.  C.  673, 
of,  shaU  be  Uable,  at  the  discretion  of  the  816,  819,  829,  830;  6T.  R.  565;  R.and  R. 
court,  to  be  transported  for  seven  yean,  or  to  C.  C.  61, 127, 317, 504. 

suffer  fine  or  impiiaooment,  or  both,  as  the       (16)  In  New^York,  the  2  R.  S.  677, 4  53,  is 
•ourt  shall  award;  providsd,  that  if  upon  the    asfoUasthe7d(8  Geo.  IV.o.29,  f  5a,quQ(ed 
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6.  The  offence  oCfarestaUing  (17)  the  market  is  also  an  offence  against 
public  trade.  This,  which  (as  well  as  the  two  following)  is  also  an  offence 
at  conunon  law  {I),  was  described  by  statute  5  &  6  Edw.  VI.  c.  14.  to  be 
the  buying  or  contracting  for  any  merchandise  or  victual  coming  in  the  way 
to  market ;  or  dissuading  persons  from  bringing  their  goods  or  proyisions 
there  ;  or  persuading  them  to  enhance  the  price,  when  there  :  any  of 
which  practices  make  the  market  dearer  to  the  fair  trader. 

7.  Regrating  was  described  by  the  same  statute  to  be  the  buying  of 
com,  or  other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same 
market,  or  within  four  miles  of  the  place.  For  this  also  enhances  the 
price  of  the  provisions,  as  every  successive  seller  must  have  a  successive 
profit. 

8.  Engrossing  was  also  described  to  be  the  getting  into  one's  possession, 
or  buying  up,  large  quantities  of  com,  or  other  dead  victuals,  with  intent 
to  sell  them  again.  This  must  of  course  be  injurious  to  the  public,  by  put- 
ting it  in  the  power  of  one  or  two  rich  men  to  raise  the  price  of  provi- 
sions at  their  own  discretion  (18).     Aftd  so  the  total  engrossing  of  any 

(Z)  1  Hawk.  p.  C.  S84. 

in  Mr.  Ry land's  note,  and  the'  punishment  der  to  resell  them  at  the  ezoibitant  prices ^- 

may  be  three  years'  imprisonment  and  a  fine  casioned  by  his  own  artifices,  are  offences  in- 

of  uree  times  the  value  of  the  property  taken :  dictable  at  common  law,  and  subject  the  party 

if  the  faUe  token  were  a  note  of  a  pretended  so  acting  to  fine  and  imprisonment  at  the  dis- 

bank,  the  punishment  may  be  seven  years'  im-  cretion  of  the  court  in  which  he  is  convicted, 

prisonment.  It  was  also  held,  that  hops,  though  not  used 

To  personate  another,  and  in  that  character  immediately  for  food,  fall  within    this   rule, 

to  marry  another,  or  to  become  bail  or  confess  But,  at  the  present  day,  it  would  probably  be 

a  judgment,  or  to  acknowledge  an  instrument  holden  that  no  offence  is  committed  unless 

that  may  be  recorded,  or  to  do  any  act  in  a  cause  there  is  kn  intent  to  rais^  the  price  of  provi* 

whereby  the  person  personated  may  sustain  sions  by  the  conduct  of  the  party.    For  the 

loss,  may  be  punished  l^  imprisonment  for  10  mere  transfer  of  a  purchase  in  the  market 

yean.      By  personating  another  to  receive  where  it  is  made,  the  buying  articles  before 

property  intended  for  that  other,  is  punishable  they  arrive  at  a  public  market,  or  the  punshas- 

m  tne  same  manner  as  stealing  such  nroperty.  ing  a  large  quantity  of  a  particular  article,  can 

The  producing  of  a  pretended  child  ot  another,  scarcely  he  regarded  as  in  themselves  neces- 

so  as  to  deprive  another  of  a  distributive  share  sarily  iniurious  to  the  community,  and  as  such, 

of  personal  estate,  or  of  an  inheritance,  is  pu-  indictable  offences  :  a  party  buying  and  sell- 

nisnable  with  10  years'  imprisonment.    Any  in^  again,  does  not  necessarily  increase  the 

one  receiving  an  infant  under  six  years,  and  price  of  the  commodity  to  the  consumer,  for 

substituting  another  to  its  parent  or  guardian,  the  division  of  labour  or  occupations  will  in 

may  be  imprisoned  for  seven  years.    (2  R.  S.  general  occasion  the  commodity  to  be  sold 

676, 677.)  cheaper  to  the  consumer,  see  Smith's  Wealth 

(17)  In  New-York  there  is  no  act  of  the  of  Na.  vol.  ii.  309,  and  index,  title  ** Labour;** 
legislature  against  this  or  anv  of  the  other  and  many  cases  may  occur  in  which  a  most 
offences  afterwards  mentions  in  this  chapter  laudable  motive  may  exist  for  buying  up  large 
if  done  without  any  combination  :  perhaps  a  quantities  of  the  same  commodity.  See  the 
emupiraty  to  commit  these  acts  might  come  ai^uments,  dec.  in  14  East,  406.  15  East, 
wiUiin  the  6th  class  of  conspiracies  mentioned  511.  Indeed,  in  the  case  of  the  King  v.  Rut- 
in 2  R.  S.  691 ;  (see  note  31.  p.  137,  ante,)  as  by,  on  the  indictpient  being  argued,  tne  court 
they  might  be  deemed  injurious  to  trade  and  -were  equally  divided  on  the  question,  whethei 
commerce.  The  common  law  may  still  pre-  r^rating  is  an  indictable  offence  at  commoi 
vail :  and  there  are  in  some  cities  and  villages  law,  and  though  the  defendant  was  convicted, 
local  prohibitions  of  such  acts.  no  Judgment  was  ever  passed  upon  him.  MS8. 

(IS)  By  the  31  Geo.  1(1.  c.  30,  com  may  be  **  Raising  and  spreading  a  story  that  wool 

bought  for  the  purpose  of  storing  in  granaries  would  not  be  suffered  to  be  exported  in  such  a 

and  reselling  it.  year,  probably  by  some  stoek-jobbere  in  those 

The  modem  law  on  this  subject  is  well  dis-  times,  whereby  the  value  of  wool  was  beaten 

cussed  in  I  East,  143 ;  (and  see  2  Chit.  Crim.  down  though  it  did  not  appear  the  defendants 

Law,  627,  &c.)    In  that  case  it  was  decided  reaped  any  particular  advantage  by  the  deceit, 

tiiat  spreading,  rumours  with  intent  to  raise  was,  on  account  of  its  being  an  injury  to  trade, 

^e  pnce  of  a  particular  species  of  aliment,  punished  by  indictment ;  and  a  confederacy 

endeavouring  to  enhance  its  price  by  persuad-  without  a  further  act  done  to  impoverish  the 

ing  others  to  abstain  from  bringing  it  to  mar-  farmers  of  excise,  and  lessen  the  duty,  has 

kst,  and  engrossing  large  quantities  in  or-  been  held  an  offence  punishable  by  infoma- 
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other  commodity,  with  an  intent  to  sell  it  at  an  unreasonable  *price,  [*  1 59] 
is  an  offence  indictable  and  fineable  at  the  common  law  (m). 
And  the  general  penalty  for  these  three  offences  by  the  common  law  (for 
all  the  statutes  concerning  them  were  repealed  by  12  Geo.  111.  c.  71.)  is, 
as  in  other  minute  misdemeanors,  discretionary  fine  and  imprisonment  (n). 
Among  the  Romans  these  offences  and  other  mal-practices  to  raise  the 
price  of  provisions,  were  punished  by  a  pecuniary  mulct.  "  Poena  viginti 
aureorum  steUuitur  adversus  euth^  qui  contra  annonam  fecerit,  societatemve 
coierit  quo  annona  eariorfiat  {p)* 

9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade, 
that  engrossing  is  in  provisions  :  being  a  licence  or  privilege  allowed  by 
the  king  for  the  sole  buying  and  selling,  making,  working,  or  using  of  any 
thing  whatsoever ;  whereby  the  subject  in  general  is  restrained  from  that 
liberty  of  manufacturing  or  tracing  which  he  had  before  (p).  These  had 
been  carried  to  an  enormous  height  during  the  reign  of  queen  Elizabeth  ; 
and  were  heavily  complained  of  by  sir  Edward  Coke  (q),  in  the  beginning 
of  the  reign  of  king  James  the  First :  but  were  in  great  measure  reme- 
died by  statute  21  Jac.  I.  c.  3.  which  declares  such  monopolies  to  be  con- 
trary to  law  and  void  (except  as  to  patents,  not  exceeding  the  grant  of 
fourteen  years,  to  the  authors  of  new  inventions ;  and  except  also  patents 
concerning  printing,  saltpetre,  gunpowder,  great  ordnance,  and  shot) ;  and 
monopolists  are  punished  with  the  forfeiture  of  treble  damages  and  dou- 
ble costs,  to  those  whom  they  attempt  to  disturb ;  and  if  they  procure  any 
action,  brought  against  them  for  these  damages,  to  be  stayed  by  any  extra- 
judicial order,  other  than  of  the  court  wherein  it  is  brought,  they  incur  the 
penalties  of  praemunire.  Combinations  also  among  victuallers  or  artificers, 
to  raise  the  price  of  provisions,  or  any  commodities,  or  the  rate  of  la- 
bour (19),  are  in  many  cases  severely  punished  by  particular  statutes ; 
and  in  general  by  statute  2  &  3  Edw.  VI.  c  15.  with  the  forfeiture  of  10/. 
or  twenty  days'  imprisonment,  with  an  allowance  of  only  bread  and  wa- 
ter for  the  first  offence  ;  20/.  or  the  pillory,  for  the  second ;  and 
*40/.  for  the  third,  or  else  the  pillory,  loss  of  one  ear,  and  perpetual  [*160] 
infamy.  In  the  same  manner,  by  a  constitution  of  the  emperor 
Zeno  (r),  all  monopolies  and  combinations  to  keep  up  the  price  of  merchan* 

(m)  Cro.  Car.  233.  (p)  1  Hawk.  F.  C.  231. 

(n)  I  Hawk.  P.  C.  235.  (q)  3  Inst.  81. 

(0)  Ff.  48.  12,  2.  (r)  Cod.  4.  59. 1. 

tion."  Opinion  of  Mr.  West,  2  Chalioera  them  from  hiring  themselves,  compelling  them 
247,  &c.  It  is  an  indictable  offence,  to  con-  to  belong  to  clubs,  &c.  or  to  pay  fines,  or  fore- 
spire  on  a  particular  day  by  false  rumours  to  ing  manufacttires  to  alter  their  mode  of  car- 
raise  the  price  of  poblic  government  funds,  ryin^  on  their  bnsiness,  are  punishable  with 
with  Intent  to  injure  the  subjects  who  should  impnsonment,  with  or  without  hard  labour,  for 
purchase  on  that  day ;  and  that  the  indictment  three  months.  The  remaining  clauses  provide 
was  well  enough,  without  specifying  the  par-  for  the  mode  of  conviction  of  offenders  before 
tieluar  persons  who  purchased,  as  the  persons  justices  of  the  peace.  For  the  form  and  re- 
intended  to  be  injured,  and  that  the  public  go-  ouisities  of  convictions  for  these  offences  un- 
vernmont  funds  of  this  kingdom  might  mean  aer  former  Acts  of  Parliament,  see  Rex  v. 
either  the  British  or  Irish  funds,  which,  since  Nield,  6  East, '417;  Rex  v.  Ridgway,  1  D. 
the  union,  were  each  a  part  of  the  funds  of  the  and  R.  123,  5  B.  and  A.  527 ;  Paiey  on  Con- 
United  Kingdom.  3  M.  &  S.  67.  victions,  2d  £d.  by  Dowling,  99  et  seq.  By  9 
(19)  By  the  6  Geo.  IV.  c.  129,  $  1,  all  acts  Geo.  IV.  c.  31,  ^  25,  assaults  in  pursuance  of 
relative  to  combinations  of  workmen,  or  mas-  any  conspiracy  to  raise  the  rate  of  wages,  and 
sters,  as  to  wages,  time  of  working,  quantity  ^  26,  assaults  upon  certain  workmen  to  pre- 
of  work,  &c.  are  repealed.  By  §  2,  persons  vent  them  from  working  at  their  trades,  are 
compelling  journeymen  to  leave  their  employ-  punishable  with  imprisonment  and  hard  labour, 
ment,  or  to  return  work  unfinished,  preventing 
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<]is6,  piDritioiiSy  Of  wonuittiiBnip,  wctc  piMuMM  vpoik  ptin  of  Mnoitiiio  of 
goodB  and  perpetoal  baaisbiiieiit 

10.  To  ezereise  a  tnuk  in  any  town,  witbont  hftTin^  pi«?ioiniy  aerred 
as  an  apprentice  fm  aeren  yoait  (#),  b  lookod  upon  to  be  detrimental  to 
public  trade,  upon  tbe  aoppoaed  want  of  sufficient  akffl  in  tbe  trader :  and 
tberefore  is  ponisbed  by  statute  5  El]2.  c.  4.  witb  tbe  forfeiture  of  forty 
riiillings  by  tbe  month  (20). 

11.  Lastly,  to  prerenS  tbe  destruction  of  our  bome  manufectures  by 
transporting  and  seducing  our  artists  to  settle  abroad,  it  is  pnmded  by  statute 
5  Geo.  I.  c.  97.  tbat  such  as  so  entice  or  seduce  them  shall  be  fined  100/. 
and  be  imprisoned  three  months :  and  for  tbe  aecond  offence  aball  be  fined 
at  discretion,  and  be  imprisoned  a  year :  and  the  artificers,  so  going  into 
foreign  countries,  and  not  returning  within  six  months  after  warning  given 
them  by  tbe  British  ambassador  where  they  reside,  shall  be  deemed  aliens, 
and  forfeit  all  their  land  and  goods,  and  sloll  be  incapable  of  any  legacy  or 
gift.  By  statute  23  Geo.  II.  c.  13.  the  seducen  incur,  for  the  first  ^ence, 
a  forfeiture  of  500/.  for  each  artificer  contracted  with  to  be  sent  abroad,  and 
imprisonment  for  twelve  months ;  and  for  the  second,  1000/.  and  are  liable 
to  two  years*  imprisonment :  and  by  the  same  statute,  connected  with  14 
Geo.  III.  c.  71.  if  any  person  exports  any  tools  or  utensils  used  in  the  silk, 
linen,  cotton,  or  woollen  msnuiactures  (excepting  woolcards  to  Noidi  Ame- 
rica) (r),  he  forfeits  the  same  and  200/.,  and  the  captain  of  the  ship  (having 
knowledge  thereof)  100/. ;  and  if  any  captain  of  a  king's  ship,  or  officer 
of  the  customs,  knowingly  suffers  such  exportation,  he  forfeits  100/.  and 
his  employment ;  and  is  for  ever  made  incapable  of  bearing  any  public  of- 
fice :  and  every  person  collecting  such  tools  or  uteqsils,  in  order  to  exp<Mt 
the  same,  shall,  on  conviction  at  the  assises,  forfeit  such  tools  and  also 
200/.  (21). 


CHAPTER  XIII. 


OP  OFFENCES  AGAINST  THE  PUBLIC  HEALTH.  AND 
THE  PUBLIC  POLICE  OR  OECONOMY. 

The  fourth  species  of  offences,  more  especially  affecting  the  common- 
wealth, are  such  aa  are  against  the  public  hedlih  of  the  nation ;  a  concern 
of  the  highest  importance,  and  for  tne  preservation  of  which  diere  are  in 
many  countries  special  magistrates  or  curators  appointed. 

1.  The  first  of  these  offences  is  a  felony ;  but,  by  the  blessing  of  Provi* 

(»)  See  book  L  pi«e  4t7.  «}  Stat  15  Geo.  IIL  c.5. 

(20)  Tbe  64  Geo.  III.  c.  96,  f  I,  repeals  so  ndes,  that  the  eostoms  of  London  eonceramg 

maeh  of  the  5  Eliz.  c.  4,  as  prorides  that  per*  apprenttees  are  not  to  be  affected.    For  the 

sons  B^iall  not  exercise  any  art  or  manual  oe>  decisions  upon  the  5  Elis.  c.  4,  respecting  the 

cnpation,  except  they  had  serted  an  appren-  exercising  of  trades  bj  unqualified  persons, 

ticeship  of  seven  years,     f  2  rendon  ralid  see  2  Harrison's  Digest,  518,  title  Tmde, 

certain  indentures  of  apprenticeship  which  (21)  All  the  statutes  prohibiting  artificers 

would  hsTe  been  void  br  certain  provisions  from  going  abroad  are  repealed  by  5  Oco.  IV. 

in  the  old  Act,  and  lejwais  the  part  of  the  Act  &  97 ;  so  that  artists  may  now  settle  in  fo- 

eontaining  such  provisions.    6  3  prorides  that  leign  parts  without  nny  restrictions  or  liabili- 

Justices  OUT  determine  complaints  respecting  ties, 
•pprsntioeships  as  heretofore.    And  9  4  pro- 
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dence  for  more  than  a  century  past,  incapable  of  being  committed  in  this 
nation.  For  by  statute  1  Jac.  I.  c.  31.  it  is  enacted,  imt  if  any  person  in* 
fected  with  the  plague,  or  dwelling  in  any  infected  house,  be  commanded 
by  the  mayor  or  constable,  or  other  head  officer  of  this  town  or  viU,  to  keep 
his  house,  and  shall  venture  to  disobey  it,  he  may  be  enforced,  by  the 
watchmen  appointed  on  such  melancholy  occasions,  to  obey  such  necessary 
command  :  and,  if  any  hurt  ensue  by  such  enforcement,  the  watchmen  are 
thereby  indemnified.  And  farther,  if  such  person  so  commanded  to  confine 
himself  goes  abroad,  and  converses  in  company,  if  he  has  no  plague  sore 
upon  him,  he  shall  be  punished  as  a  vagabond  by  whipping,  and  be  bound 
to  his  good  behaviour ;  but,  if  he  has  any  infectious  sore  upon  him,  un- 
cured,  he  then  shall  be  guilty  of  felony.  By  the  statute  26  Geo. 
II.  c.  26.  (eicplained  and  amended  by  29  Geo.  II.  c.  8.)  the  *me-  [*162] 
thod  of  performing  quarantine,  or  forty  days'  probation,  by  ships 
coming  from  infected  countries,  is  put  in  a  much  more  regular  and  effec- 
tual order  than  formerly,  and  masters  of  ships  coming  from  infected  places 
and  disobeying  the  directions  there  given,  or  having  the  plague  on  board 
and  concealing  it,  are  guilty  of  felony  without  benefit  of  clergy.  The 
same  penalty  also  attends  persons  escaping  from  the  lasarets,  or  places 
wherein  quarantine  is  to  be  performed ;  and  officers  and  watchmen  neg- 
lecting their  duty ;  and  persons  conveying  goods  or  letters  from  ships 
performing  quarantine  (1),  (2). 

2.  A  second,  but  much  inferior  species  of  offence  against  public  health 
is  the  selling  of  unwholesome  provisions  (3).  To  prevent  which  the  statute 
51  Hen.  III.  st.  6.  and  the  ordinance  for  bakers,  c.  7.  prohibit  the  sale  of 
corrupted  wine,  contagious  or  unwholesome  flesh,  or  flesh  that  is  bought  of 
a  Jew ;  under  pain  of  amercement  for  the  first  ofience,  pillory  for  the  se- 
cond, fine  and  imprisonment  for  the  third,  and  abjuration  of  the  town 
for  the  fourth.  And  by  the  statute  12  Car.  II.  c,  25,  ^  11.  any  brewing  or 
adulteration  of  wine  is  punished  with  the  forfeiture  of  lOOl.  if'^done  by  the 
wholesale  merchant ;  and  40/.  if  done  by  the  vintner  or  retail  trader  (4). 
These  are  all  the  ofi*ences  which  may  properly  be  said  to  respect  the  pub- 
lic health. 

Y.  The  last  species  of  offences  which  especially  afifect  the  common- 
wealth, are  those  against  the  public  police  or  oeconomy.  By  the  public 
police  and  oeconomy  I  mean  the  due  regulation  and  domestic  order  of  the 
kingdom ;  whereby  the  individuals  of  the  state,  like  members  of  a  well- 

(1)  By  the  6  Geo.  IV.c.  78.  all  the  prior  vice,  to  render  him  criminally  liable.  2  East,  P. 
statutes  relative  to  the  quarantine  laws  are  re»  C.  822.  6  East,  133  to  141.  If  a  baker  direct 
pealed,  and  other  provisions  are  made,  similar  his  servant  to  make  bread  containing  a  specific 
in  their  nature  to  the  former :  see  toe  prior  quantity  of  alum,  which,  when  mixed  with  the 
statutes  and  decisions  thereon.  Burn  J.  24  ed.  other  ingredients  is  innoxious,  but  in  the  exe- 
tit  Plague  ;  2  Chit.  Crim.  Law»  551 ;  and  2  cution  of  these  orders,  the  agent  mixes  up  the 
Chit.  Commercial  L.  62  to  67.  drug  in  so  unskilful  a  way  that  the  bread  be- 

It  is  a  miidemeanor  at  common  law  to  ez-  comes  unwholesome,  the  master  will  be  liable 

pose  a  person  li^rauring  under  an  infectious  to  be  indicted.    3  M.  dt  S.  10.     4  Camp.  10. 

disorder,  as  the  small  pox,  in  the  streets  or  But  an  indictment  will  not  lie  against  a  miller 

other  public  places.    4  M.  &  S.  73.  272.    An  for  receiving  good  barley  to  grind  at  his  mill, 

indictment  lies  for  lodging  poor  persons  in  an  and  delivering  a  mixture  of  oat  and  barley 

unhealthy  place.    Cald.  432.  which  is  musty  and  unwholesome.    4  M.  cc 

(2)  As  to  quarantines  in  NewoYork,  see  1  S.  214. 

R.  S.  425,  &c.  (4)  And  by  the  1  Wm.  &  M.  st.  1.  c.  34.  s. 

(3)  It  is  a  misdemeanor  at  common  law  to  20.  any  person  selling  wine,  corruoting  or 
give  any  person  injurious  food  to  eat,  whether  adulterating  it,  or  selling  it  so  adulterated, 
Uie  offender  be  excited  by  malice,  or  a  desire  of  shall  forfeit  300/.,  half  to  the^  king,  and  half  to 
gain ;  nor  is  it  necessary  he  should  be  a  public  the  informer,  and  shall  be  imprisoned  three 
contractor,  or  the  injury  done  to  the  public  ser-  months. 
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governed  family,  are  boimd  to  conform  their  general  behaTiour  to  the  rules 
of  propriety,  good  neighbourhood,  and  good  manners  ;  and  to  be  decent, 
industrious,  and  inoffensive  in  their  respective  stations.  This  head  of  of- 
fences must  therefore  be  very  miscellaneous,  as  it  comprises  all  such  crimes 
as  especially  affect  public  society,  and  are  not  comprehended  under  any  of 
the  four  preceding  species.     These  amount,  some  of  them  to  felony,  and 

others  to  misdemeanors  only.  Among  the  former  are, 
[*163]  *1.  The  offence  of  clandestine  marriages:  for  by  the  statute  26 
Geo.  II.  c.  33.  I.  To  solemnize  marriage  in  any  other  place  be- 
sides a  church,  or  public  chapel  wherein  banns  have  been  usually  pub- 
lished, except  by  licence  from  the  archbishop  of  Canterbury ; — and,  2.  To 
solemnize  marriage  in  such  church  or  chapel  without  due  publication  of 
banns,  or  licence  obtained  from  a  proper  authority  ;-— do  both  of  them  not 
only  render  the  marriage  void,  but  subject  the  person  solemnizing  it  to 
felony,  punished  by  transportation  for  fourteen  years  :  as,  by  three  former 
statutes  (a),  he  and  his  assistants  were  subject  to  a  pecuniary  forfeiture  of 
100/.  3.  To  make  a  false  entry  in  a  marriage  register;  to  alter  it  when 
made  ;  to  forge,  or  counterfeit  such  entry,  or  a  marriage  licence  :  to  cause 
or  procure,  or  act  or  assist  in  such  forgery ;  to  utter  the  same  as  true, 
knowing  it  to  be  counterfeit ;  or  to  destroy  or  procure  the  destruction  of 
any  register,  in  order  to  vacate  any  marriage,  or  subject  any  person  to  the 
penalties  of  this  act;  all  these  offences,  knowingly  and  wilfully  committed, 
subject  the  party  to  the  guilt  of  felony  without  benefit  of  clergy  (5),  (6). 

2.  Another  felonious  offence,  with  regard  to  this  holy  estate  of  matrimony, 
is  what  some  have  corruptly  called  bigamy ,  which  properly  signifies  being 
twice  married ;  but  is  more  justly  denominated  polygamy ,  or  having  a  plu- 
rality of  wives  at  once  (b).  Such  second  marriage,  living  the  for- 
[•164]  mer  husband  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the  •ec- 
clesiastical law  of  England  :  and  yet  the  legislature  has  thought 
it  just  to  make  it  felony,  by  reason  of  its  being  so  great  a  violation  of  the 

(a)  0  &  7  W.  III.  c.  6.  7  &  8  W.  III.  c.  35.  10  St.  3,  c.  5,  and  tngamy  thereupon  became  no  uncom- 
Ann.  c.  19,  ^  170.  men  counter-ptea  to  the  claim  of  the  benefit  of 

(b)  8  Inst.  88.  Bigamy,  accordinpr  to  the  canon-  clerrv.  (M.  40  Bdu,  III.  43.  AT.  1 1  Hen.  IV.  1 1. 48. 
ists,  consisted  in  marrying  two  virgins  successive-  M.  i3  Hen.  IV.  6  Staundf.  P.  C.  134.)  The  cogni- 
ly,  one  after  the  death  of  the  other,  or  once  marry-  zance  of  the  plea  of  h^wny  was  declared  by  sta- 
ing  a  widow.  Such  were  esteemed  incapable  of  or-  tute  16  Edw.  III.  st.  3,  c.  fi,  to  belong  to  the  court 
ders,  dtc;  and  by  a  canon  of  tlie  council  of  Lyons,  christian,  like  that  oi bastardy.  But  by  stat.  1  Edw. 
A,  D.  1S74,  held  under  pope  Gregory  X.  were  omni  VI.  c.  12,  ^  16,  bigamy  was  declared  to  be  no  longar 
prwiUgio  clerieaH  nudati,  et  ooereioni  fori  eecularU  an  impediment  to  the  claim  of  clergy.  See  Dal.  31. 
addictx.  (6  Decretaly  1. 12.)  This  canon  was  adopt-  Dyer,  901. 

ed  and  explained  in  England,  by  statute  4  Edw.  I. 

(5)  This  act  is  now  repealed  by  the  4  Geo.  alter,  forge,  or  counterfeit  any  sach  entry,  or 

IV.  c.  76.  and  cler^  is  restored.  to  make,  alter,  forge,  or  counterfeit  any  licence 

By  the  21st  section  of  the  4  Geo.  IT.  c.  76.  of  marriage,  or  to  utter  or  publish,  as  true,  any 
it  is  felony,  with  transportation  for  life,  to  so-  such  false,  &c.  register  as  aforesaid,  or  a  copy 
lemnize  matrimony  in  any  other  place  than  in  thereof,  or  any  such  false,  &c.  licence ;  or  to 
a  church  or  chapel,  wherein  banns  may  be  destroy  any  such  register  book  of  marriages, 
lawfully  published,  or  at  any  other  time  than  or  any  part  thereof,  with  intent  to  avoid  any 
between  eight  and  twelve  in  the  morning,  ex-  marriage,  or  to  subject  any  person  to  anv  of 
cept  by  special  licence  from  the  archbishop  of  the  penalties  of  that  act.  But  this  act  does 
Canterbury;  or  to  solemnize  it  without  due  not  extend  to  marriages  of  Quakers  or  Jews, 
publication  of  banns  unless  by  licence,  or  to  Independently  of  this  statute,  these  offen- 
solemnize  it  according  to  the  rites  of  the  cos  were  punishable  at  common  law,  and  sub- 
church  of  England,  falsely  pretending  to  be  jected  the  offender  to  severe  imprisonment  and 
in  holy  orders ;  but  the  prosecution  must  take  Ane.  2  Sid.  71. 
place  in  three  months.  iJS)  There  are  no  such  laws  in  New-York, 

By  the  28th  section  of  the  same  act  it  is  fe-  marriage  being  lefl  there  as  it  was  at  common 

lony,  punishable  with  transportation  for  life,  to  law.    See  2  K.  S.  138 :  &  3  id.  App.  p.  151. 

insert  in  the  registry  book  any  false  entry  of  see  also  ante,  book  1.  p.  433,  note  1.  Ii.  43C 

any  thing  relating  to  any  marriage,  or  to  make,  note  13. 
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public  oeconomy  and  decency  of  a  well-ordered  state.  For  polygamy  can 
never  be  endured  under  any  rational  civil  establishment,  whatever  specious 
reasons  may  be  urged  for  it  by  the  eastern  nations,  the  fallaciousness  of 
which  has  been  fully  proved  by  many  sensible  writers  :  but  in  northern 
countries  the  very  nature  of  the  climate  seems  to  reclaim  against  it ;  it 
never  having  obtained  in  this  part  of  the  world,  even  from  the  time  of  our 
German  ancestors,  who,  as  Tacitus  informs  us  (c), "  prape  soli  harharorum 
singulis  uxorihus  contenti  sunt.**  It  is  therefore  punished  by  the  laws  both 
of  ancient  and  modern  Sweden  with  death  (d).  And  with  us  in  England 
it  is  enacted  by  statute  1  Jac.  I.  c.  11.  that  if  any  person,  being  married,  do 
afterwards  marry« again,  the-  former  husband  or  wife  being  alive,  it  is  felony ; 
but  within  the  benefit  of  clergy.  The  first  wife  in  this  case  shall  not  be 
admitted  as  a  witness  against  her  husband,  because  she  is  the  true  wife  ; 
but  the  second  may,  for  she  is  indeed  no  wife  at  all  (e) ;  and  so  vice  versa, 
of  a  second  husband.  This  act  makes  an  exception  to  five  cases,  in  which 
such  second  marriage,  though  in  the  three  first  it^is  void,  is  yet  no  felo- 
ny (/).  1.  Where  either  party  hath  been  continually  abroad  for  seven 
years,  whether  the  party  in  England  hath  notice  of  the  other's  being  living 
or  no.  2.  Where  either  of  the  parties  hath  been  absent  from  the  other 
seven  years  within  this  kingdom,  and  the  remaining  party  hath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  3.  Where  there  is 
a  divorce  (or  separation  sl  mensa  et  thoro)  by  sentence  in  the  ecclesiastical 
court  (7).  4.  Where  the  first  marriage  is  declarad  absolutely  void  by  any 
such  sentence,  and  the  parties  loosed  a  vinculo.  Or,  5.  Where  either  of  the 
parties  was  under  the  age  of  consent  at  the  time  of  the  first  marriage,  for 
in  such  case  the  first  marriage  was  voidable  by  the  disagreement  of  either 
party,  which  the  second  marriage  very  clearly  amounts  to.  But 
*if  at  the  age  of  consent  the  parties  had  agreed  to  the  mararige,  [  *165  ] 
which  completes  the  contract,  and  is  indeed  the  real  marriage  ; 
and  afterwards  one  of  them  should  marry  again  ;  I  should  apprehend  that 
such  second  marriage  would  be  within  the  reason  and  penalties  of  the 
act  (8). 

(c)  du  mor.  Germ.  18.  (<)  1  Hal.  P.  C.  603. 

U)  Stiernh.  dt  jure  3tiew.  l.$,e.t.  (/)  S  but  89.    Kel.  S7.    1  Hal.  F.  C.  694. 

(7)  In  New- York,  5  years'  absence  is  a  suf-  years ;  and  any  such  offence  may  be  dealt 
ficient  excuse,  but  the  jlivorce  a  merua  merely  with,  inquired  of,  tried,  determined,  and  pu- 
is no  excuse  :  and  the  party  whose  adultery  nished  in  the  county  where  the  offender  shall 
has  been  the  cause  of  an  absolute  divorce  can-  be  apprehended,  or  be  in  custody,  as  if  the  of- 
not  marry.  In  addition  to  the  excuses  men-  fence  had  been  actually  committed  in  that- 
tioned  in  the  text,  the  sentence  of  a  husband  county :  provided  always,  that  nothing  herein- 
or  wife  to  imprisonment  for  life  sanctions  a  eontainea  shall  extend  to  any  second  marriage,, 
new  marriage  by  the  other  party.  (2  R.  S.  contracted  out  of  England  by  any  other  thaa- 
139,  ^  5,  &  687,  ^  9.)  The  punishment  may  a  subject  of  his  majesty,  or  to  any  person^ 
be  imprisonment  for  five  years.  (Id.  ^  8.)  marrying  a  second  time,  whose  husband  or 
S«e  Bwo,  ante,  note  6,  p.  163.  •  wife  shall  have  been  continually  absent  from. 

(8)  By  9  Geo.  IV.  o.  31,  (f  22,  it  is  enacted,  such  person  for  the  space  of  seven  years  then< 
"  That  if  any  person  being  married,  shall  mar-  last  past,  and  shall  not  have  been  knoum  by  such 
ry  any  other  person  during  the  life  of  the  for-  person  to  be  living  within  that  time,  or  shall  ex- 
mer  husband  or  wife,  whether  the  second  tend  to  any  person  who  at  the  time  of  such  se- 
marriage  shall  have  taken  place  in  England  cond  marriage  shall  have  been  divorced/rom 
or  eUewhere,  every  such  offender,  and  everr  the  boitd  of  the  first  marriage,  or  to  any  person 
person  counselling,  aiding,  or  abetting  sucm  whose  former  marriage  shall  have  been  aedar- 
offender,  shall  be  guilty  of  felony,  and,  being  ed  void  by  the  sentence  of  any  court  of  com- 
convicted  thereof,  shall  be  liable  to  be  trans-  petent  jurisdiction.*' 

ported  beyond  the  seas  for  the  term  of  seven  Three  important  improvements  in  the  law 

Sen,  or  to  be  imprisoned,  with  or  without  relating  to  bigamy  are  introduced  by  this  en- 

rd  lalMar,  in  the  common  gaol,  or  House  of  actment.    First,  the  offence  is  now  punish- 

Gorrectaon,  for  any  term  not  exceeding  two  able  wherever  committed ;  formerly  it  was  not 

Vol  IL  65 
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3.  A  third  species  of  felony  against  the  good  order  and  oeconomy  of  the 
kingdom,  is  by  idle  soldiers  and  mariners  toandering  about  the  realm,  or, 
persons  pretending  so  to  be,  and  abusing  the  name  of  that  honourable  pro- 
fession {g).  Such  a  one  not  having  a  testimonial  or  pass  from  a  justice  of 
the  peace,  limiting  the  time  of  his  passage  ;  or  exceeding  the  time  limited 
for  fourteen  days,  unless  he  falls  sick ;  or  forging  such  testimonial ;  is  by 
statute  39  Eliz.  c.  17.  made  guilty  of  felony  without  benefit  of  clergy. 
This  sanguinary  law,  though  in  practice  deservedly  antiquated,  still  re- 
mains a  £sgrace  to  our  statute-book :  yet  attended  with  this  mitigation, 
that  the  offender  may  be  delivered,  if  any  honest  freeholder  or  other  person 
of  substance  will  take  him  into  his  service,  and  he  abides  in  the  same  for 
one  year ;  unless  licensed  to  depart  by  his  employer,  who  in  such  case 
shall  forfeit  ten  pounds  (9). 

4.  Outlandish  persons  calling  themselves  Egyptians^  or  gypsies,  are 
another  object  of  the  severity  of  some  of  our  unrepealed  statutes.  These 
are  a  strange  kind  of  commonwealth  among  themselves  of  wandering  im- 
posters  and  jugglers,  who  where  first  taken  notice  of  in  Germany  about  the 
beginning  of  the  fifteenth  century,  and  have  since  spread  themselves  all 
over  Europe.  Munster  (A),  who  is  followed  and  relied  upon  by  Spelman(t) 
and  other  writers,  fixes  the  time  at  their  first  appearance  to  the  year  1417 ; 
under  passports,  real  or  pretended,  from  the  emperor  Sigismund,  king  of 
Hungary.  And  pope  Pius  II.  (who  died  a.  d.  1464.)  mentions  them  in 
his  history  as  thieves  and  vagabonds,  then  wandering  with  their  families 

over  Europe  under  the  name  of  Zigari ;  and  whom  he  supposes 
[*166]    to  have  migrated  from  the  country  of  *Zigi,  which  nearly  an- 

swers  to  the  modem  Circassia.  In  the  compass  of  a  few  years 
they  gained  such  a  number  of  idle  proselytes  (who  imitated  their  language 
and  complexion,  and  betook  themselves  to  the  same  arts  of  chiromancy, 
begging,  and  pilfering),  that  they  became  troublesome,  and  even  formid- 
able to  most  of  the  states  of  Europe.  Hence  they  were  expelled  from 
France  in  the  year  1560,  and  from  Spain  in  1591  (k).  And  the  govern- 
ment in  England  took  the  alarm  much  earlier  :  for  in  1530,  they  are  de- 


)  S  Init.  85.  («)  Glcu.  193. 

Cotmogr.  I.  S.  (k)  Dufresne.    Glou.  1.  900. 


Sunishable  at  all,  if  committed  out  of  the  juris-  again.    1  East,  P.  C.  468.    On  an  indictment 

iction  of  England.    Secondly,  (he  absence  of  for  bigamy,  where  the  fiist  marriage  is  in  £nf* 

one  party  for  seven  years  abroad,  will  not  now  land,  it  is  not  a  valid  defence  to  prove  a  di« 

excuse  the  second  marriage,  if  such  party  be  vorce  a  tntieulo  out  of  England  before  the  te* 

known  by  the  other  party  to  have  been  alive  cond  marriage,  founded  on  grounds  on  which 

within  that  period ;  formerly  the  mere  absence  a  divorce  a  vinculo  could  not  be  obtained  in 

was  a  protection,  though  the  absent  party  was  England.    Rex  v.  LoUey,  R.  and  R.  G.  C. 

well  known  by  the  other  to  be  living.    Thirdly,  237,  cited  in  Tovey  «.  Lindsay,  1  Dow.  117. 

a  divorce  a  wnciJo  alone  will  now  justify  the  The  burthen  of  proving  the  first  ntarriageto 

second  marriase ;  formerly  a  divorce  a  menaA  have  been  legal,  lies  upon  the  prosecuter. 

et  ihoro  was  held  sufficient.     1  East,  P.  C.  466.  Rex  «.  James,  R.  and  R.  C.  G.  11 ;  Rex  v. 

In  a  prosecution  for  bigamy  it  has  been  said,  Mortou,  id.  19 ;  Rex  v.  Butler,  id.  61.    The 

that  a  marriage  in  fact  must  be  proved.    Mor-  Act  extends  to  all  dissenters  except  Jews  and 

ris  V.  Miller,  4  Burr.  2059 ;  bat  see  TruemanU  Quakers.    Upon  the  subject  of  binmy  gene, 

cose,  1  East,  P.  G.  470;  but  if  proved  by  a  rally,  see  1  Hawk.  P.  G.  c.  32;  1  East,  P.  G. 

person  who  was  present,  it  does  not  seem  ne-  c.  12 ;  1  Russell,  c.  23 :  Btttier*s  Go.  Litt. 

cessary  to  prove  the  registry  or  licence.    Rex  79,  b.  n.  1 ;  3  Stark.  £v.  Pdygamy. 
V.  Allison,  R.  and  R.  C.  G.  109 ;  and  it  mat-       (9)  But  this  act  of  Elis.  is  now  repealed 

ters  not  that  the  first  marriage  is  voidable,  by  by  the  52  Geo.  III.  e.  31.  By  the  43  Qw.  lU.e. 

reason  of  affinity,  dec.    3  Inst.  88.    Parties  61.  soldiers,  sailors,  marinen,  and  the  wives  of 

who  are  within  age  at  the  time  of  the  first  soldiers  mentioned  therein,  are  relieved  againtt 

marriage,  subset^uentlv  affirming  the  union  by  the  penalties  of  the  vagrant  acts.    See  afio  tlM 

their  consent,  will  be  liable  to  be  punished  for  58  Geo.  III.  o.  92.  and  the  annual  mutiny  men  \ 

bigamy  if  they  break  that  contract  and  marry  and  see  the  vagrant  act,  pott,  169. 
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scifibed  by  statute  23  Hen.  YIIL  c.  10.  ae  "  oudandUh  people,  caUiag 
themselves  Egyptians,  using  no  craft  nor  feat  of  merchandize^  who  have 
come  into  this  realm  and  gone  from  shire  to  shire  and  place  to  place  in 
great  company,  and  used  great,  subtil,  and  crafty  means  to  deceive  the 
people ;  bearing  them  in  hand,  that  they  by  pidmestry  could  tell  men's 
and  women's  fortunes ;  and  so  many  times  by  craft  and  subtiHty  have  de- 
ceived the  people  of  their  money,  and  also  have  committed  many  heinous 
felonies  and  robberies."  Wherefore  they  are  directed  to  avoid  die  realm, 
and  not  to  return  under  pain  of  imprisonment,  and  forfeiture  of  their  goods 
and  chattels :  and  upon  their  trials  for  any  felony  which  they  may  have 
committed,  they  shall  not  be  entitled  to  a  jury  de  medietcUe  lingttae.  And 
afterwards,  it  is  enacted  by  statute  1  &  2  Ph.  ^  M.  c.  4.  and  5  £liz.  c.  20. 
that  if  any  such  persons  shall  be  imported  into  this  kingdom,  the  importer 
shall  forfeit  40/.  And  if  the  Egyptians  themselves  remain  one  month  in 
this  kingdom,  or  if  any  person,  being  fourteen  years  old  (whether  natural- 
bom  subject  or  stranger),  which  hath  been  seen  or  found  in  the  fellowship 
of  such  Egyptians,  or  which  hath,  disguised  £im  or  herself  like  them,  shall 
remain  in  the  same  one  month,  at  one  or  several  times,  it  is  felony  without 
benefit  of  clergy :  and  sir  Matthew  Hale  informs  us  (I),  that  at  one  Suffolk 
assises  no  less  than  thirteen  gypsies  where  executed  upon  these  statutes 
a  few  years  before  the  restoration.  But,  to  the  honour  of  our 
^national  humanity,  there  are  no  instances  more  modem  than-  [*167] 
this,  of  carrying  these  laws  into  practice  (10). 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death. 
Common  nuisances  are  a  species  of  offence  against  the  public  order  and 
oeconomical  regimen  of  the  state ;  being  either  the  doing  of  a  thing  to  the 
annoyance  of  aU  the  king's  subjects,  or  the  neglecting  to  do  a  thing  which 
the  common  good  requires  (m).  The  nature  of  common  nuisances,  and 
their  distinction  from  private  nuisances,  were  explained  in  the  preceding 
book  (it) :  when  we  considered  more  particularly  the  nature  of  the  pri- 
vate sort,  as  a  civil  injury  to  individuals.  I  shall  here  only  remind  the 
student,  that  common  nuisances  are  such  inconvenient  and  troublesome 
offences,  as  annoy  the  whole  conununity  in  general,  add  not  merely  some 
particular  person  ;  and  therefore  are  indictable  only,  and  not  actionable ; 
as  it  would  be  unreasonable  to  multiply  suits,  by  giving  every  man  a 
separate  right  of  action,  for  what  damnifies  him  in  common  only  with  the 
rest  of  his  fellow-subjects.  Of  this  nature  are,  1.  Annoyances  in  high- 
ways  (11),  bridges^  and  public  rivers,  by  rendering  the  same  inconvenient 
or  dangerous  to  pass,  either  positively,  by  actual  obstmctions  ;  or  nega 
tively,  by  want  of  reparations.  For  both,  of  these,  the  person  so  obstruct- 
ing, or  such  individuals  as  are  bound  to  repair  and  cleanse  them,  or  (in  de- 
fault of  these  last)  the  parish  at  large,  may  be  indicted,  distrained  to  repair 
and  mend  them,  and  in  some  cases  fined.  And  a  presentment  thereof  by 
a  judge  of  assise,  ^e.  or  a  justice  of  the  peace,  shall  be  in  all  respects 
equivalent  to  an  indictment  (o).^  Where  there  is  a  house  erected,  or  an 
inclosure  made,  upon  any  part  of  the  king's  demesnes,  or  of  an  highway, 

(D  1  H«L  p.  C.  071.  (n)  Book  HI.  page  Sift, 

(m)  1  Hawk.  P.  C.  107.  (o)  Stat.  7  Geo.  111.  c.  4S. 

(10)  Thia  act  of  5  Elis.  c.  20.  is  repealed  pealed.    Gypaies  are  now  only  punishable 

by  the  23  Geo.  III.  c.  51 ;  and  now  by  the  1  under  the  vagrant  act.    See  post,  160. 
Geo.  IV.  c.  116.  so  much  of  the  1  &  2  P.  dc        (11)  See  also  7  dc  8  Geo.  IV.  c.  30,  $  13 

M.  c.  4.  as  infliota  capital  punishment  is  re-  and  2  R.  S.  695,  f  30,  dee. 

(3)  See  Hov.  n.  (3)  at  the  end  of  the  Vol.  B.  IV. 
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or  common  streeti  or  public  water,  or  such  like  public  things,  it  is  properly 

called  KpuTpresture  (p)  (12).     2.  All  those  kinds  of  nuisances  (such  as  of- 

fensire  trades  and  manufactures),  which  when  injurious  to  a  private 
[*168]    man  axe  actionable,  are,  when  detrimental  to  the  public,  *punish- 

able  by  public  prosecution,  and  subject  to  fine  .according  to  the 

quantity  of  the  misdemeanor :  and  particularly  the  keeping  of  hogs  in  any 

.  city  or  market  town  is  indictable  as  a  public  nuisance  (q)  (13).    AH  disor- 

(p)  Co.  Litt.  977,  from  the  French  pourpriSi  an  (q)  Salk.  460. 
enclosore. 

(12)  The  general  highway  act  U  now  the  for  a  nuieaBce  continue  the  tame,  he  it  again 

13  Geo.  III.  c.  78.  which  repeals  the  7  Geo.  indictable  for  such  continaance.    8T.  R.142. 

III.  c.  4$.    The  3  Geo.  IV.  c.  126.  is  the  gene-  Independently  of  any  legal  proceedings,  it  ap- 

ral  tnrapike  act.  pears  that  any  person  ma^  lawfully  abate  a 

With  respect  to  nuisances  in  general  to  public  nuisance,  at  least  if  it  be  placed  in  the 
highways f  &c.  by  actual  obttrvction,  it  is  to  be  middle  of  a  highway,  and  obstruct  the  passage 
observed,  ^at  every  unauthorized  obstruction  of  his  majesty's  subjects,  Hawk.  b.  I.e.  75. 
of  the  highway,  to  the  annoyance  of  the  king's  s.  12 ;  bat  though  a  par^  may  remove  the 
subjects,  is  an  indictable  offence.  3  Camp,  nuisance,  yet  he  cannot  remove  the  mate- 
227.  Thus  if  a  wagoner,  carrying  on  a  vei^  rials  or  convert  them  to  his  own  use,  Dslt.  c. 
extensive  concern,  constantly  suffers  w^g-  50 ;  and  so  much  of  the  thing  only  as  causes 
ons  to  remain  on  the  side  of  the  highway  on  the  nuisance  ought  to  be  removed,  as  if  a 
which  his  premises  are  situate,  an  unreason-  house  be  built  too  high,  only  so  much  of  it  as 
able  time,  ne  is  guilty  of  a  nuisance.  6  East,  is  too  high  should  be  pulled  down.  9  Bep.  53 
427.  2  Smith,  424.  And  if  sta^e  coaches  God.  221.  2  Stra.  685. 
regularly  stand  in  a  public  street  in  London,  With  respect  ^  nuisances  to  tBoter-oouratt 
though  for  the  purpose  of  accommodating  pas-  hj  actual  obttntctiotii  any  diversion  of  a  public 
senders,  so  as  to  obstruct  the  regular  tract  of  nver^  whereby  the  current  is  weakened  and 
carriages,  the  proprietor  may  be  indicted.  3  rendered  incapable  of  carrying  vessels  of  the 
Camp.  224.  So  a  timber  merchant  occasion-  same  burthen  as  it  could  before,  is  a  common 
ally  cutting  logs  of  wood  in  the  street,  which  nnisanc^.  Hawk.  b.  1.  c.  75.  s.  11.  But  if  a 
he  could  not  otherwise  convey  into  his  premi-  ship  or  other  vessel  sink  by  accident  in  a  ri- 
ses, will  not  be  excused  by  the  necessity,  ver,  although  it  obstruct  the  navigation,  if  the 
which,  in  choosing  the  situation,  he  himself  owner  removes  it  in  a  reasonable  time,  it  is 
created.  3  Camp.  230.  It  is  even  said  that  not  indictable  as  a  nuisance,  2  Esp.  675.  No 
"  if  coaches  on  the  occasion  of  a  rout  wait  an  length  of  time  will  legalize  the  nuisance,  6 
unreasonable  length  of  time  in  a  public  street,  Eas^,  195.  supra ;  and  even  the  rightful  exist- 
and  obstruct  the  transit  of  his  majesty's  sub-  ence  of  a  weir  of  brushwood  will  not  authorize 
jects  who  wish  to  pass  through  it  in  carriages  the  buildingone  of  stone  in  its  room.  7  East,  199, 
or  on  foot,  the  persons  who  cause  and  permit  With  respect  to  the  punishment  for  nuisan- 
such  coaches  so  to  wak,  are  guilty  of  a  nui-  ces  to  highways,  &c.  the  offenders  may  be 
sance."  3  Camp.  22o;  and  see  1  Russel.  fined  and  imprisoned.  Hawk.  b.  1.  c.  75.  a. 
463.  Nor  is  it  necessary,  in  order  to  fix  the  14.  But  no  confinement  or  corporal  punish- 
responsibility  on  the  defendant,  to  shew  that  ment  is  now  inflicted.  The  object  of  the 
he  immediately  obstructed  the  public  way,  or  prosecution  is  to  remove  the  nuisance,  and  to 
»ven  intended  to  do  so  ;  it  seems  to  be  suffi-  that  end  alone  the  sentence  is  in  general  di- 
cient  if  the  inconvenience  result,  as  an  imme-  rected.  It  is  therefore  Jisual,  when  the  nui- 
diate  consequence  of  any  public  exhibition  or  sance  is  stated  on  the  proceedings,  as  coroinu' 
act ;  for  the  erection  of  a  booth  to  display  tng-,  in  addition  to  a  fine,  to  order  the  defend- 
ropc'dancing,  and  other  attractive  spectacles,  ant  9X  his  own  costs  to  abate  the  nuisance.  2 
near  a  public  street  in  London,  which  drain's  Stra.  686.  By  the  1  dc*2  Geo.  IV.  c.  41.  for 
together  a  concourse  of  people,  is  a  nuisance,  facilitating  the  abatement,  dec.  of  nuisances 
liable  to  be  punished  and  abated.  1  Ventr.  from  fumances  in  steam-engines,  costs  may  b« 
169.  1  Mod.  76.  2  Keb.  846.  Bac.  Abr.  awarded  to  the  prosecutor,  and  an  order  may 
Nuisance.  And  it  may  be  collected  that  a  be  made  for  abating  the  nuisance ;  but  the 
mere  transitory  obstruction,  which  must  ne-  act  does  not  extend  to  furnaces  for  mines, 
oessarily  occur,  is  excuseable,  if  all  reason-  (13)  It  is  not  essential,  in  order  to  consti- 
able  promptness  be  exerted.  So  that  the  erec-  tute  this  a  nuisance,  that  the  smell  or  other 
tion  of  a  scaffolding  to  repair  a  house,  the  inconvenience  complained  of,  should  be  un- 
unloading  a  cart  or  wagon,  and  the  delivery  wholesome,  it  is  sufficient  if  it  impairs  the  en- 
of  any  large  articles,  as  casks  of  liquor,  if  joymentof  life  or  property.  1  Burr.  333.  The 
done  with  as  little  delay  ss  possible,  are  law-  material  increase  in  a  neighbourhood  of  aoi- 
ful,  though  if  an  unreasonable  time  were  em-  some  smells  is  indictable.  Peake  Rep.  91. 
ployed  in  the  operation,  they  would  become  If  the  prosecutor  be  particularly  affected  by 
nuisances.  3  Camp.  231.  No  length  of  time  the  nuisance,  he  will  be  entitled  to  costs  un- 
will  legalize  the  nuisance.  7  East,  199.  3  der  5  W.  &  M.  c.  11.  s.  3.  16  East,  194. 
Camp.  227.  6  East,  195.  sed  vid.  Peake  C.  To  this  class  of  public  nuisances  maj  be 
N.  P.  91.    If  the  party  who  has  been  indicted  added  that  of  making  great  noises  in  the 


PUBLIC  WRONGS.  137 

Aeily  inns  or  cde-'hauses^  bawdy-houses,  gaming-houses,  stage-plays  mdicensedf 
booths  and  stages  for  rope-dancers,  mountebanks,  and  the  like,  are  public  nui^ 
sances,  and  may  upon  indictment  be  suppressed  and  fined  (r)  (14).  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of  travellers,  may 
be  indicted,  suppressed,  and  the  inn»keepers  fined,  if  they  refuse  to  enter- 
tain a  traveller  without  a  very  sufficient  cause :  for  thus  to  frustrate  the 
end  of  their  institution  is  held  to  be  disorderly  behaviour  (s).  Thus  too  the 
hospitable  laws  of  Norway  punish  in  the  severest  degree,  such  inn-keepers 
as  refuse  to  furnish  accommodations  at  a  just  and  reasonable  price  (t), 
4.  By  statute  10  <&  11  W.  III.  c.  17.  all  lotteries  &re  declared  to  be  public 
nuisances,  and  all  grants,  patents,  or  licences  for  the  same  to  be  contrary  to 
law.  But,  as  state-lotteries  have,  for  many  years  past,  been  found  a  ready 
mode  for  raising  the  supply,  an  act  was  made  19  Geo.  III.  c.  21.  to 
licence  and  regulate  the  keepers  of  such  lottery -offices  (15),  (16).  5.  The 
making  and  selling  oi fire-works,  and\^^t6f,  or  throwing  them  about  in  any 
street,  is,  on  account  of  the  danger  that  may  ensue  to  any  thatched  or 
timber  buildings,  declared  to  be  a  common  nuisance,  by  statute  9  die  10 
W.  III.  c.  7.  and  therefore  is  punishable  by  fine  (17).  And  to  this  head 
we  may  refer  (though  not  declared  a  common  nuisance)  the  making,  keep- 
ing, or  carriage,  of  too  large  a  quantity  of  gunpowder  at  one  time,  or  in  one 

(r)  1  Hawk.  P.  C.  196.  S25.  (I)  SUernh.  dejwe  Sueon.  I  S,  c.  9. 

(«)  IM.  335. 

Streets  in  the  night,  by  tnunpets  or  otherwise,  6  T.  R.  286,  where  it  was  held  that  tumbling 
2  Stra.  704 ;  exhibiting  monsters,  2  Ch.  Ca.  was  not  a  stage-entertainment  within  that 
110 ;  suffering  mischiejous  animals,  having  Act,)  and  by  25  Geo.  II.  c.  36,  all  anlicensed 
notice  of  their  propensity,  to  go  loose,  &c.  places  kept  for  such  entertainments  are  to  be 
Dyer,  25.  Vet.  171.  2  SaUc.  662.  1  Vent,  deemed  disorderly  houses.  . 
295;  carrying  about  persons  infected  with  (15)  The  19  Geo.  III.  c.  21.  was  repealed 
contagious  diseases.  4  M.  &  S.  73.'  272.  ante,  by  the  22  Geo.  III.  c.  47.  which  was  repealed 
162.  But  neither  an  old  ndr  a  new  dovecote  by  42  Geo.  III.  c.  52.  s.  27. 
is  a  common  nuisance.  Hawk.  b.  I.e.  7.  s.  8.  By  the  42  Geo.  III.  c.  119.  s.  1  &  2.  all  lot- 
(14)  The  keeping  of  bawdy-houses,  gam-  teries  called  Uttleeoea  are  declared  to  be  pub- 
ing-hoases,  and  disorderly  houses  of  all  de-  lie  nuisances,  ana  if  an]r  one  shall  keep  an 
Bcriptions,  together  with  the  unlawful  pas-  office  or  place  to  exercise  or  expose  to  be 
times  there  pursued,  has  been  from  time  to  played  any  such  lottery,  or  any  lottery  what- 
time  prohibited  by  various  Acts  of  Parliament,  ever  not  authorized  by  parliament,  or  shall 
(see  tnem  collected  in  Collyer's  Criminal  Sta-  knowingly  suffer  it  to  be  exercised  or  played 
tutes,  Nuitanee^  399,  et  seq.)  imposing  various  at  in  his  house,  he  shall  forfeit  500/.  The  pro- 
punishments  and  penalties  upon  offenders:  vision  as  to  the  offender  being  deemed  a 
and,  by  the  3  Geo.lV.  c.  114,  such  offenders  rogue  and  vagabond,  seems  repealed  by  the 
are  punishable  by  sentence  of  imprisonment  5  Geo.  IV.  c.  83.  which  contained  a  provision 
with  hard  labour,  for  any  term  not  exceeding  to  that  effect. 

the  term  for  which  the  court  before  which  they  And  by  sec.  5  of  the  42  Geo.  III.  c.  119.  if 

are  convicted  may  now  imprison  for  such  of-  any  person  shall  promise  to  pay  any  money  or 

fences,  either  in  addition  to  or  in  lieu  of  any  goods  on  anv  contingency  relative  to  such 

other  punishment  which  might  have  been  in-  lottery,  or  publish  any  proposal  respecting  it, 

flictea  on  such  offenders  by  any  law  in  force  he  shall  forfeit  1002.    btaie  lotteries  are  now 

before  the  passing  of  that  Act.    The  keeping  abolished  by  statute  6  Geo.  IV. 

of  a  cockpit  is  an  indictable  offence  at  com-  (16)  The  constitution  of  New-York  pro- 

mon  law,  (as  are  the  other  offences   above  bibits  lotteries,  except  such  as  were  then  au- 

mentioned,)  and  a  cockpit  has  been  held  to  be  thorized.    (Art.  7.  sect.  11.). 

a  ^aTma^-Aoiue  within  the  33  Hen.  VIII.  c.  9,  (17)  The  offender  may  be  indicted  on  the 

^11.      1    Russell,  300.     Bawdy-hmues  and  statute  or  at  common  law.    4T.  R.  202.    1 

gaming-hmuea  are  clearly  nuisances  in  the  eye  Saund.  136.  n.  4.     Cowp.  650.     2  Burr.  863. 

of  the  law.     1  Russell,  299.     Rex  v.  Higgm-  And  if  any  person  shall  make  or  sell  any 

son,  2  Burr.  1232.     Rex  v.  Rogier,  2  D.  and  squibs,  rockets,  or  fire- works,  he  shall  forfeit, 

R.  431 ;  1  B.  and  C.  272.    Plavhoiues  are  not  upon  conviction  before  a  magistrate,  5/.  one 

in  themselves  nuisances,  though  bv  neslect  or  half  to  the  informer,  and  the  other  half  to  the 

mismanagement  they  may  be  rendered  so.    1  poor.    And  if  any  person  shall  throw  or  fire 

Haw.  P.  C.  c.  32,  ^  7.     But  by  10  Geo.  II.  c.  them  into  any  house,  street,  or  highway,  he 

28,  all  places  for  the  exhibition  of  stage-en-  shall  forfeit  20«.  in  like  manner.     9  dc  10  W 

tertainments  must  be  licensed,  (Rex  v.  Handy,  III.  c.  7. 
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place  or  rehiole  ;  which  is  prohibited  by  statute  12  Geo.  III.  c.  61.  under 
hesTy  penalties  and  forfeiture  (18).  6.  Eaves-droppers,  or  such  as  listen 
under  walls  or  windows  or  the  eaves  of  a  house,  to  hearken  after  discourse, 
and  thereupon  to  frame  slanderous  and  mischievous  tales,  are  a  common 
nuisance  and  presentable  at  the  court-leet  (t) :  or  are  indictable  at  the 
sessions,  and  punishable  by  fine  and  finding  sureties  for  their  good  beha* 
viour  (tt).    7.  Lastly,  a  common  scold,  communis  rixatrix  (for  our  law-latin 

confines  it  to  the  feminine  gender),  is  a  public  nuisance  to  her  neigh- 
[*169]    bourhood.     For  which  offence  she  may  be  indicted  (v) ;  *and  if 

convicted,  shall  (lo)  be  sentenced  to  be  placed  in  a  certain  engine  of 
correction  called  the  trebucket,  castigatory,  or  cuehing  stool,  which  in  the 
Saxon  language  is  said  to  signify  the  scolding  stool ;  though  now  it  is 
frequently  corrupted  into  ducking  stool,  because  the  residue  of  the  judg* 
ment  is,  that,  when  she  is  so  placed  therein,  she  shall  be  plunged  in  the 
water  for  her  punishment  («). 

6.  Idleness  in  any  person  whatsoever  is  also  a  high  offence  against  the 
public  oeconomy.  In  China  it  is  a  maxim,  that  if  there  be  a  man  who 
does  not  work,  or  a  woman  that  is  idle,  in  the  empire,  somebody  must 
suffer  cold  or  hunger :  the  produce  of  the  lands  not  being  more  than  suf- 
ficient, with  culture,  to  maintain  the  inhabitants :  and  therefore,  thou^ 
the  idle  person  may  shift  off  the  want  from  himself,  yet  it  must  in  the  end 
fall  somewhere.  The  court  also  of  Areopagus  at  Athens  punished  idleness, 
and  exerted  a  right  of  examining  every  citizen  in  what  manner  he  spent 
his  time  ;  the  intention  of  which  was  {y),  that  the  Athenians,  knowing 
they  were  to  give  an  account  of  their  occupations,  should  follow  only  such 
as  were  laudable,  and  that  there  might  be  no  room  left  for  such  as  lived  by 
unlawful  arta.  The  civil  law  expelled  all  sturdy  vagrants  from  the  city  {x) : 
and,  in  our  own  law,  all  idle  persons  or  vagabonds,  whom  our  ancient 
statutes  describe  to  be  "  such  as  wake  on  the  night,  and  sleep  on  the  day, 
and  haunt  customable  taverns,  and  ale-houses,  and  routs  about ;  and  no 
^an  wot  from  whence  they  came,  nor  whither  they  go,"  or  such  as  are 
more  particularly  described  by  statute  17  Geo.  II.  c.  5.  and  divided  into 
three  classes,  idle  and  disorderly  persons,  rogues  and  vagabonds,  and 
incorrigible  rogues ; — all  these  are  offenders  against  the  good  order,  and 
blemishes  in  the  goremment  of  any  kingdom.  They  are  therefore  all 
punished  by  the  statute  last  mentioned  ;  that  is  to  say,  idle  and  disorderly 
persons  with  one  month's  imprisonment  in  the  house  of  correction ;  rogues 

and  vagabonds  with  whipping  and  imprisonment  not  exceeding 
[*170]    six  ^months  ;  and  incorrigible  rogues  with  the  like  discipline  and 

confinement,  not  exceeding  two  years ;  the  breach  and  escape 
from  which  confinement  in  one  of  an  inferior  class,  ranks  him  among  incor- 
rigible rogaes  ;  and  in  a  rogue  (before  incorrigible)  makes' him  a  felon  and 
liable  to  be  transported  for  seven  years.  Persons  harbouring  vagranta  are 
liable  to  a  fine  of  forty  shillings,  and  to  pay  all  expenses  brought  upon  the 
parish  thereby  :   in  the  same  manner  as,  by  our  ancient  laws,  whoever 

(I)  Kitch.  of  cottrtB,  90.  l»)  S  Inst.  919. 

(«)  Ibid.    1  Hawk.  P.  C.  132.  (y)  Valer.  Maxtan.  {.  9,  c.  6. 

(v)  6  Mod.  91.  (s)  Nov.  80,  e.  5 

(w)  1  Hawk.  P.  C.  198.900. 

(16)  By  54  Geo.  III.  e.  152.  so  mneh  of  the  Erecting  powder-millat  or  keeping  powder 

12  Ge6.  III.  c.  61.  s.  21.  as  enacts  that  no  per-  magazines  near  a  town,  is  a  nuisance  at  com 

son  shall  carry  in  any  land  or  water  carriage,  non  law.    See  2  Bam  J.  24  ed.  758.    2  Stn 

any  other  lading  with  gunpowder,  is  repealed.  11S7. 
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Barboured  any  stranger  for  more  tlian  two  nights,  was  answerable  to  the 
public  for  any  offence  that  such  his  inmate  might  commit  (a)  (19),  (20), 

7.  Under  the  head  of  public  oeconomy  may  also  be  properly  ranked  all 
sumptuary  laws  against  luxury ,  and  extravagant  expenses  in  dress,  diet, 
and  the  Uke  ;  concerning  the  general  utility  of  which  to  a  state,  there  is 
much  controversy  among  the  political  writers.  Baron  Montesquieu  lays 
it  down  (6),  that  luxury  is  necessary  in  monarchies,  as  in  France  ;  but 
ruinous  to  democracies,  as  in  Holland.  With  regard  therefore  to  England, 
whose  government  is  compounded  of  both  species,  it  may  still  be  a  dubious 
question  how  far  private  luxury  is  a  public  evil ;  and  as  such  cognizable 
by  public  laws.  And  indeed  our  legislators  have  several  times  changed 
their  sentiments  as  to  this  point ;  for  formerly  there  were  a  multitude  of 
penal  laws  existing,  to  restrain  excess  in  apparel  {c) ;  chiefly  made  in  the 
reigns  of  Edward  the  Third,  Edward  the  Fourth,  and  Henry  the  Eighth, 
against  piked  shoes,  short  doublets,  and  long  coats  ;  all  of  which  were  re- 
pealed by  statute  1  Jac.  I.  c.  25.  But,  as  to  excess  in  diet,  there  still  re- 
mains one  ancient  statute  unrepealed,  10  Ed.  III.  st  3.  which  ordains,  that 
no  man  shall  be  served,  at  dinner  or  supper,  with  more  than  two  courses ; 
except  upon  some  great  holidays  there  specified,  in  which  he  may  be  served 
with  three. 

8.  Next  to  that  of  luxmy,  naturally  follows  the  offence  of 
gaming,  which  is  generally  introduced  to  supply  or  retrieve  *the  [*171] 
expenses  occasioned  by  the  former :  it  being  a  kind  of  tacit  con- 
fession, that  the  company  engaged  therein  do,  in  general,  exceed  the 
bounds  of  their  respective  fortunes  ;  and  therefore  they  cast  lots  to  deter- 
mine upon  whom  the  ruin  shall  at  present  fall,  that  the  rest  may  be  saved 
a  little  longer.  But,  taken  in  any  light,  it  is  an  offence  of  the  most  alarm- 
ing nature ;  tending  by  necessary  consequence  to  promote  public  idleness, 
theft,  and  debauchery  among  those  of  a  lower  class ;  and,  among  persons  of 
a  superior  rank,  it  hath  frequently  been  attended  with  the  sudden  ruin  and 
desolation  of  ancient  and  opulent  families,  an  abandoned  prostitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in  self-murder  (21). 
To  restrain  this  pernicious  vice,  among  the  inferior  sort  of  people,  the  sta- 
tute 33  Hen.  VIII.  c.  9.  was  made  ;  which  prohibits  to  all  but  gentlemen 
the  games  of  tenia,  tables,  cards,  dice,  bowls,  and  other  unlawful  diver* 
sions  there  specified  (J),  unless  in  the  time  of  Christmas,  under  pecuniary 
pains  and  imprisonment.  And  the  same  law,  and  also  the  statute  33  Geo. 
II.  c.  24.  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public 
house  wherein  servants  are  permitted  to  game,  as  upon  the  servants  them- 
selves who  are  found  to  be  gaming  there.  But  this  is  not  the  princi- 
pal ground  of  modem  complaint :  it  is  the  gaming  in  high  life  that  de- 
mands the  attention  of  the  magistrate ;  a  passion  to  which  every  valuable 

(a)  LL.  Edw.  c.  S7.  Braetom,  L  S,  Ir.  3,  c.  10,  k%       {ti  Logettfng  in  the  iieldf ,  slide  thrift  or  shore- 
ib)  Sp.  h.  b.  7,  c.  9  and  4.  groat,  doyish  cayles,  half-bowl,  and  coytmg 


(c)  3  Inst.  109. 


(10)  This  act,  and  all  others  relating  to  ra-  ces  of  the  peace,  6. 42 ;  and  see  the  preamble 

franta,  &c.  are  now  repealed  by  the  5  Geo.  to  16  Car.  11.  c.  7.    But  a  common  player  at 

IV.  c.  83.  hazard,  nsing  false  dice«  is  liable  to  be  indict- 

(20)  See  1  R.  S.  632,  as  to  vagrants  in  ed  at  common  law,  2  Rol.  Ab.  78.  Bac.  Ab. 
New-York.  Gaming.  A. ;  and  any  persona  cheating  by 

(21)  At  common  law,  the  playing  at  cards,  means  of  cards  or  dice,  might  be  fined  or  im- 
dice,  and  other  games  of  chance,  merely  for  prisoned  in  proportion  to  the  nature  of  the  of- 
the  purposes  of  recreation,  and  without  any  fence.  Bac.  Ab.  Gaming.  A. ;  and  tee  the  9 
view  to  inordinate  gain,  is  regarded  as  inno-  Ann.  e.  15.  s.  6. 

eant     Bac.  Ab.  Gaming,  A.  Com.  Dig.  Justi- 
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consideration  is  made  a  sacrifice,  and  which  we  seem  to  have  inherited 
from  our  ancestors  the  ancient  Germans  ;  whom  Tacitus  (e)  describes  to 
have  been  bewitched  with  a  spirit  of  play  to  a  most  exorbitant  degree. 
*'  They  addict  themselves,"  says  he,  "  to  dice  (which  is  wonderful)  when 
sober,  and  as  a  serious  employment :  with  such  a  mad  desire  of  winning 
or  losing,  that,  when  stript  of  every  thing  else,  they  will  stake  at  last  their 
liberty  and  their  very  selves.  The  loser  goes  into  a  voluntary  slavery, 
and  though  younger  and  stronger  than  his  antagonist,  suffers  himself  to 
be  bound  and  sold.  And  this  perseverance  in  so  bad  a  cause  they 
[*172]  call  the  point  of  honour :  *ea  est  in  re  parva  permeacia,  ipsifidem 
voeantP  One  would  almost  be  tempted  to  think  Tacitus  was 
describing  a  modem  Englishman.  When  men  are  thus  intoxicated  with 
so  frantic  a  spirit,  laws  will  be  of  little  avail ;  because  the  same  false  sense 
of  honour,  that  prompts  a  man  to  sacrifice  himself,  will  deter  him  from 
appealing  to  the  magistrate.  Yet  it  is  proper  that  laws  should  be,  and  be 
known  publicly,  that  gentlemen  may  consider  what  penalties  they  wilfully 
incur,  and  what  a  confidence  they  repose  in  sharpers ;  who,  if  successful 
in  play,  are  certain  to  be  paid  with  honour,  or  if  unsuccessful ,  have  it  in 
their  power  to  be  still  greater  gainers  by  informing.  For  by  statute  16 
Car.  II.  c.  7.  if  any  person  by  playing  or  betting  shall  lose  more  than  100/. 
at  one  time,  he  shall  not  be  compellable  to  pay  the  same ;  and  the  winner 
shall  forfeit  treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former. The  statute  9  Ann.  c.  14.  enacts,  that  all  bonds  and  other  securi- 
ties, given  for  money  won  at  play,  or  money  lent  at  the  time  to  play  withal, 
shall  be  utterly  void ;  that  all  mortgages  and  incumbrances  of  lands,  made 
upon  the  same  consideration,  shall  be  and  enure  to  the  use  of  the  heir  of 
the  mortgagor :  that,  if  any  person  at  any  time  or  sitting  loses  lOi.  at  play, 
he  may  sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law  ;  and 
in  case  the  loser  does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost ;  and  the  plaintiff  may  by  bill  in  equity  examine  the  de- 
fendant himself  upon  oath ;  and  that  in  any  of  these  suits  no  privilege  of 
parliament  shall  be  allowed.  The  statute  farther  enacts,  that  if  any  per- 
son by  cheating  at  play  shall  win  any  money  or  valuable  thing,  or  shall 
at  any  one  time  or  sitting  win  more  than  \0l,  he  may  be  indicted  there- 
upon, and  shall  forfeit  five  times  the  value  to  any  person  who  will  sue  for 
it  (22) ;  and  (in  case  of  cheating)  shall  be  deemed  infamous,  and  suffer 
such  corporal  punishment  as  in  case  of  wilful  perjury.  By  several  sta- 
tutes of  the  reign  of  king  George  II.  (/),  all  private  lotteries  by  tickets, 
cards,  or  dice  (and  particularly  the  games  of  faro,  basset,  ace  of  hearts, 
hazard,  passage,  roily  polly,  and  all  other  games  with  dice,  except  back- 
gammon), are  prohibited  under  a  penalty  of  2002.  for  him  that  shall 
[*173]  erect  such  lotteries,  and  50/.  a  time  for  the  players.  Public  *lot- 
teries,  unless  by  authority  of  parliament,  and  all  manner  of  inge- 
nious devices,  under  the  denomination  of  sales  or  otherwise,  which  in  the 
end  are  equivalent  to  lotteries,  were  before  prohibited  by  a  great  variety  of 

(«)  iM  wtor.  Otrm.  e.  34. 

(/}  13  Geo.  II.  c.  88.    IS  G«o.  II.  c.  10.    18  Geo.  11.  c.  84 

(22)  In  the  oonstmction  of  this  act  it  has  "at  anyone  time  or  sitting,**  it  has  been  ad- 
been  held,  that  a  wager  on  some  matter  aria-  judged,  that  where  a  sttin  above  10/.  bad  been 
ing  from  the  game,  and  collateral  to  it,  but  wen  and  paid  after  a  continuance  at  pla;r,  ez- 
not  on  thd  event  itself,  is  not  an  offence  with-  cent  an  interruption  during  dinnertime,  it  was 
in  it.  1  Salk.  344.  Hawk.  b.  1.  c.  92.  s.  47.  to  oe  considered  as  won  at  one  and  the  aams 
2  H.  Bla.  43.   In  the  construction  of  the  words  sitting.    2  Bla.  R.  1226. 
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statutes  (g)  under  heavy  pecuniary  penalties.  But  particular  descriptions 
will  ever  be  lame  and  deficient,  unless  all  games  of  mere  chance  are  at 
once  prohibited :  the  inventions  of  sharpers  being  swiAer  than  the  punish- 
ment of  the  law,  which  only  hunts  them  from  one  device  to  another. 
The  statute  13  Geo.  II.  c.  19.  to  prevent  the  midtiplicity  of  horse  races, 
another  fund  of  gaming,  directs  that  no  plates  or  matches  under  50/.  value 
shall  be  run,  upon  penalty  of  200/.  to  be  paid  by  the  owner  of  each  horse 
running,  and  100/.  by  such  as  advertise  the  plate  (23).  By  statute  18 
Geo.  II.  c.  24.  the  statute  9  Ann.  is  farther  enforced,  and  some  defi- 
ciencies supplied  ;  the  forfeitures  of  that  act  may  now  be  recovered  in  a 
court  of  equity  ;  and,  moreover,  if  any  man  be  convicted  upon  imformation 
or  indictment  of  winning  or  losing  at  play,  orhy  betting  at  one  time  10/. 
or  20/.  within  twenty-four  hours,  he  shall  be  fined  five  times  the  sum  for 
the  benefit  of  the  poor  of  the  parish.  Thus  careful  has  the  legislature  been 
to  prevent  this  destructive  vice  ;  which  may  shew  that  our  laws  against 
gaming  are  not  so  deficient,  as  ourselves  and  our  magistrates  in  putting 
those  laws  in  execution  (24). 

9.  Lastly,  there  is  another  offence,  constituted  by  a  variety  of  acts  of 
parliament ;  which  are  so  numerous  and  so  confused,  and  the  crime  itself 
of  so  questionable  a  nature,  that  I  shall  not  detain  the  reader  with  many 
observations  thereupon.  And  yet  it  is  an  offence  which  the  sportsmen  of 
England  seem  to  think  of  the  highest  importance  ;  and  a  matter,  perhaps 
the  only  one,  of  general  and  national  concern :  associations  having  been 
formed  all  over  the  kingdom  to  prevent  its  destructive  progress.  I  mean 
the  ofifence  of  destroying  such  beast,  and  fowls  as  are  ranked  under  the 
denomination  of  game ;  which,  we  may  remember,  was  formerly 
observed  (A)  (upon  the  old  principles  of  the  forest  law),  •to  be  a  [*174] 
trespass  and  ofience  in  all  persons-  alike,  who  have  not  authority 
from  the  crown  to  kill  game  (which  is  royal  property),  by  the  grant  either 
of  a  free  warren,  or  at  least  a  manor  of  their  own.     But  the  laws,  called 

{g)  10  A  U  W.  IIT.  c.  17.   9  Ann.  c.  6,  «  50.  10     I.  c.  19,  H,  5.  tt  Geo.  II.  c.  35,  ^  29,  30. 
Ann.  c.  96,  4  109.   8  Geo.  I.  c.  2, «  36,  37.    9  Geo.         (A)  See  book  II.  page  417,  &c. 

(23)  Newmarket  and  Black  Hambleton  are  or  to  encourage  immorality,  or  such  as  will 

excepted,  where  a  race  may  be  run  for  any  probably  affect  the  interests,  characters,  and 

sum  or  stake  less   than  fifty  pounds.     But  feelinn  of  persons  not  parties  to  the  wager, 

though  such  horse-races  are  lawful,  yet  it  has  or  such  as  are  contrarv  to  sound  policy,  or  the 

been  determined,  that  they  are  games  within  general  interests  of  the  community.     See  3 

the  statute  of  9  Ann.  c.  14,  and  that  of  conse*  T.  R.  693,  where   the  legality  of  wagers  is 

quence  wagers  above  lOZ.  upon  a  lawful  horse-  fully  discussed. 

race,  are  illegal.  2  Bl.  Rep.  706.  A  foot  Where  a  person  had  given  lOOZ.  upon  con- 
race,  and  a  race  against  time,  have  also  been  dition  of  receiving  300/.  if  peace  was  not  con- 
held  to  be  games  within  the  statute  of  gam-  eluded  with  France  within  a  certain  time,  and 
in^.  2  TVi^.  36.  Saawagerto  travel  a  cer-  he  afterwards  brought  his  action  to  recover 
tain  distance  within  a  certain  time,  with  a  the  3002.,  it  was  held,  the  wager  was  void,  as 
post-chaise  and  a  pair  of  horses,  has  been  being  inconsistent  with  general  policy,  but  he 
considered  of  the  same  nature.  6  T.  R.  499.  was  allowed  to  recover  back  the  lOOZ.  which 
A  wager  for  less  than  10/.  upon  an  illegal  he  had  paid,  under  a  count  for  so  much  money 
horse-race,  is  also  void  and  illegal  4  T.RtX.  had  and  received  by  the  defendant  to  his  use. 
Though  the  owners  of  hones  may  run  them  1  T,  R.  505.  So  also,  a  person  was  permit- 
for  a  stake  of  50/.  or  more  at  a  proper  place  for  ted  to  recover  back  bis  share  of  a  wager 
a  horse-race,  yet  it  has  been  held  if  tbev  run  against  a  stakeholder  upon  a  boxing  match,  5 
them  upon  the  highway,  the  wager  is  illegal.  T.  R.  405,  the  court  not  considering  the  con- 
2  B.  and  P.  51.  duct  of  the  plaintilT  in  these  instances  so 

Wagers  in  general,  by  the  common  law,  criminal  as  to  deprive  him  of  the  benefit  of 

were  lawful  contracts,  and  all  wagers  may  their  assistance.    See  2  B.  and  P.  467. 

still  be  recovered  in  a  court  of  justice,  which  (24)  See  1  R.  S.  662,  672,  prohibiting  gam* 

are  not  made  upon  games,  or  which  are  not  ing  and  racing, 
such  as  are  likely  to  aisturb  the  public  peace, 

VoL.II.  66 
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the  game  laws,  have  also  inflicted  additional  punishments  (chiefly  pecnni- 
ary)  on  persons  guilty  of  this  general  ofience,  unless  they  be  people  of  such 
rank  or  fortune  as  is  therein  particularly  specified.  All  persons  therefore, 
of  what  property  or  distinction  soever,  that  kill  game  out  of  their  own  ter- 
ritories, or  even  upon  their  own  estates,  without  the  king's  licence  expressed 
by  the  grant  of  a  franchise,  are  guilty  of  the  first  original  oflence,  of  en- 
croaching on  the  royal  prerogative  (25).  And  those  indigent  persons  who 
do  so,  without  having  such  rank  or  fortune  as  is  generally  called  a  quali- 
fication, are  guilty  not  only  of  the  original  oflence,  but  of  the  aggravations 
also,  created  by  the  statutes  for  preserving  the  game  :  which  aggravations 
are  so  severely  punished,  and  those  punishments  so  implacably  inilicted, 
that  the  oflence  against  the  king  is  seldom  thought  of,  provided  the  miser- 
able delinquent  can  make  his  peace  with  the  lord  of  the  manor.  The  of- 
fence, thus  aggravated,  I  have  ranked  under  the  present  head,  because  the 
only  rational  footing,  upon  which  we  can  consider  it  as  a  crime,  is  that  in 
low  and  indigent  persons  it  promotes  idleness,  and  takes  them  away  from 
their  proper  employments  and  callings  ;  which  is  an  oflence  against  the 
public  police  and  oeconomy  of  the  commonwealth. 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a 
little  obscure  and  intricate  ;  it  being  remarked  (i),  that  in  one  statute  only, 
5  Ann.  c.  14.  there  is  false  grammar  in  no  fewer  than  six  places,  besides 
other  mistakes ;  the  occasion  of  which,  or  what  denomination  of  persons 
were  probably  the  penners  of  these  statutes,  I  shall  not  at  present  inquire. 
It  is  in  general  sufficient  to  observe,  that  the  qualifications  for  killing  game, 
as  they  are  usually  called,  or  more  properly  the  exemptions  from  the  penal- 
ties inflicted  by  the  statute  law,  are,  1.  The  having  a  freehold 
[*175]  estate  of  100/.  *per  annum  (26) :  diere  being  fifty  times  the  property 
required  to  enable  a  man  to  kill  a  partridge,  as  to  vote  for  a  knight 
of  the  shire :  2.  A  leasehold  for  ninety-nine  years  of  1502.  per  annum :  3. 
Being  the  son  and  heir  apparent  of  an  esquire  (a  very  loose  and  vague  de- 
scription), or  person  of  superior  degree  :  4.  Being  the  owner,  or  keeper,  of 
a  forest,  park,  chace,  or  warren.  For  unqualified  persons  transgressing 
these  laws,  by  killing  game,  keeping  engines  for  that  purpose,  or  even 
having  game  in  their  custody,  or  for  persons  (however  qualified)  that 
kill  game  or  have  it  in  possession »  at  unseasonable  times  of  the  year,  or  un- 
seasonable hours  of  the  day  or  night,  on  Sundays  or  on  Christmas  day, 
there  are  various  penalties  assigned,  corporal  and  pecuniary,  by  diflerent 
statutes  (k)  ;  on  any  of  which,  but  only  on  one  at  a  time,  the  justices  may 
convict  in  a  sunmiary  way,  or  (in  most  of  them)  prosecutions  may  be  carried 
on  at  the  assizes.  And,  lastly,  by  statute  28  Geo.  II.  c.  12.  no  person, 
however  qualified  to  ^7/,  may  make  merchandise  of  this  valuable  privilege, 
by  selling  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture  as  if  he 
had  no  qualification  (27),  (28).^ 

(«)  Bum's  Justice,  Game,  k  3.  (Jb)  Bum's  Justice,  tit.  Game. 

(25)  The  doctrine,  lo  frequently  repeated  IV.  o.  69.  In  New- York  the  laws  relatire  to 
by  the  learned  commentator,  that  no  peraon  game  are  only  intended  to  prerent  the  deatrac- 
had  originally,  or  haa  now.  a  right  to  hill  game  tion  of  them  at  improper  aeasona  of  the  year, 
upon  hia  own  estate,  without  a  licence,  or  See  1  R.  S.  701. 

grant  from  the  king,  is  controirerted  in  2  book,  (28)  The  ancient  atatutes  of  12  R.  II.  c.  2, 

p.  410.  n.  9.  "  that  none  shall  obtain  officea  by  suit,  or  for  re- 

(26)  It  must  be  a  fee-simple  estate  of  100/.  ward,  bat  upon  desert,"  which  Lord  CoA«says 
a  year,  or  an  estate  for  lite  of  150/.  per  an-  is  worthy  to  be  written  in  letters  of  gpld,  but 
num.  mare  worthy  to  be  put  in  doe  execution,  Co. 

(27)  The  present  act  in  England  is  9  Oeo.  Litt.  234,  and  that  of  6  and  6  £.  VI.  c  16b 

(4)  Bee  Hot.  n.  (4)  at  the  end  of  the  Vol.  B.  IV. 
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CHAPTER  XIV. 
OF  HOMICIDE. 

In  the  ten  preceding  chapters  we  have  considered,  first,  such  crimes  and 
misdemeanors  as  are  more  immediately  injurious  to  God,  and  his  holy  re- 
ligion ;  secondly,  such  as  violate  or  transgress  the  law  of  nations  ;  thirdly, 
such  as  more  especially  affect  the  king,  the  father  and  representative  of  his 
people  ;  fourthly,  such  as  more  directly  infringet  he  rights  of  the  public  or 
commonwealth,  taken  in  its  collective  capacity ;  and  are  now,  lastly,  to 
take  into  consideration  those  which  in  a  more  peculiar  manner  affect  and 
injure  individuals  or  private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  af- 
fect none  but  their  immediate  objects,  they  would  fall  absolutely  under  the 
notion  of  private  wrongs  ;  for  which  a  satisfaction  would  be  due  only  to 
the  party  injured ;  the  manner  of  obtaining  which  was  the  subject  of  our 
inquiries  in  the  preceding  book.  But  the  wrongs,  which  we  are  now  to 
treat  of,  are  of  a  much  more  extensive  consequence  \  1.  Because  it  is  im- 
possible they  can  be  committed  without  a  violation  of  the  laws  of  nature  ; 
of  the  moral  as  well  as  political  rules  of  right :  2.  Because  they  include  in 
them  almost  always  a  breach  of  the  public  peace :  3.  Because  by  their 
example  and  evil  tendency  they  threaten  and  endanger  the  sub- 
version of  all  civil  society.  Upon  these  accounts  it  is,  *that,  be-  [*177] 
sides  the  private  satisfaction  due  and  given  in  many  cases  to  the 
individual,  by  action  for  the  private  wrong,  the  government  also  calls  upon 
the  offender  to  submit  to  public  punishment  for  the  public  crime.  And  the 
prosecution  of  these  offences  is  always  at  the  suit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  constitution  the  jus  gladiiy  or  execu- 
tory power  of  the  law,  entirely  resides.  Thus  too,  in  the  old  Gothfc  con- 
stitution, there  was  a  threefold  punishment  inflicted  on  all  delinquents ; 
first,  for  the  private  wrong  to  the  party  injured  ;  secondly,  for  the  offence 
against  the  king  by  disobedience  to  the  laws  ;  and  thirdly,  for  the  crime 
against  the  public  by  their  evil  example  (a).  Of  which  we  may  trace  the 
groundwork,  in  what  Tacitus  tells  us  of  his  Germans  {h) ;  that,  whatever 
offenders  were  fined,  "parsmuktae  regi,  vel  cimt(Ui,pars  ipsi,  qui  vindiea^ 
tur  vel  propinquis  ejus,  exsolvitur  " 

(a)  Stlernhook,  t  ]« e.  5.  (&)  4»mor,  Germ,  e,  IS. 


"egftintt  bo^g  and  tellmg'of  offices*"  im*  of  a  misdemeanor;  and  offences  against  this 

posed  only  civil  restrictions  upon  this  offence,  Act,  committed  abroad,  shall  be  tried  in  the 

and  civil  disabilities  upon  offenders.    But  br  court  of  King's  Bench  at  Westminster,  under 

the  49  Geo.  III.  c.  126,  reciting  the  5  and  6  E.  the  42  Geo.  III.  o.  85.    Commissions  in  the 

YL  c  16,  and  extending  its  provisions  to  Scot-  East  India  Company's  service  aie  expressly 

land  and  Ireland,  and  to  aU  djfu^s  m  thep/t  of  mentioned  by  the  statute,  and  sereral  instan- 

the  crown,  &c. ;  persons  buying  or  selling,  or  ces  have  occurred,  one  very  recently,  of  per- 

leceiving  or  paying  money  or  reward  for  any  sons  convicted  ana  punished  for  the  sale  and 

such  office ;  and  penons  receiving  or  paying  neoooiation  of  such  offices, 

money  for  soliciting  or  obtaining  any  such  of-  In  New- York,  the  buying  or  selling  of  an 

fice,  or  any  negooiation  or  pretended  ne^ia-  office  is  a  misdemeanor,  punishable  by  impri- 

tion  relating  thereto ;  and  persons  opening  or  sonment  for  a  year  and  fine  not  exeeeaio^  250 

advertising  houses  for  transacting  business  dollars,  and  by  forfeiture  of,  and  disqualifiea* 

relating  to  the  sale  of  any  such  office ;  shall  tion  for,  sacb  office, 
be  respectively  deemed  and  adjudged  guilty 
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These  crimes  and  misdemeanors  against  private  subjects  are  principal- 
ly of  three  kinds ;  against  their  persons,  their  habitations,  and  their  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the  most  principal 
and  important  is  the  offence  of  taking  away  that  fife,  which  is  the  imme- 
diate gift  of  the  great  Creator ;  and  of  which  therefore  no  man  can  be  en- 
titled to  deprive  himself  or  another,  but  in  some  manner  either  expressly 
commanded  in,  or  evidently  deducible  £rom,  those  laws  which  the  Creator 
has  given  us  ;  the  divine  laws,  I  mean,  of  either  nature  or  revelation.  The 
subject  therefore  of  the  present  chapter  will  be  the  offence  of  homicide  or 
destroying  the  life  of  man,  in  its  several  stages  of  guilt,  arising  from  the 
particular  circumstances  of  mitigation  or  aggravation  which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds  ; 
justifiable,  excusable,  andfelonious.     The  first  has  no  share  of  guilt 
[*178]   at  all ;  the  second  very  little :  but  the  *  third  is  the  highest  crime 
against  the  law  of  nature  that  man  is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity,  without  any  will,  in- 
tention, or  desire,  and  without  any  inadvertence  or  negligence  in  the  parQr 
killing,  and  therefore  without  any  shadow  of  blame.  As,  for  instance,  by 
virtue  of  such  an  office  as  obliges  one,  in  the  execution  of  public  justice, 
to  put  a  malefactor  to  death,  who  had  forfeited  his  life  by  the  laws  and  ver- 
dict of  his  country.  This  is  an  act  of  necessity,  and  even  of  civil  duty  ; 
and  therefore  not  only  justifiable,  but  commendable,  where  the  law  requires 
it.  But  the  law  must  require  it,  otherwise  it  is  not  justifiable  :  therefore, 
wantonly  to  kill  the  greatest  of  malefactors,  a  felon  or  a  traitor,  attainted, 
or  outlawed,  deliberately,  uncompelled,  and  extrajudicially,  is  murder  (c). 
For,  as  Bracton  (d)  very  justly  observes,  "  istud  homicidium,  si  fit  ex  livore, 
vel  delectatione  effundendi  humanum  sanguinem,  licet  juste  occidatur  iste,  ta^ 
men  occisor  peccat  mortaliter,  propter  intentionem  corruptamJ^  And  farther, 
if  judgment  of  death  be  given  by  a  judge  not  authorized  by  lawful  commis- 
sion, and  execution  is  done  accordingly,  the  judge  is  guilty  of  murder  (e). 
And  upon  this  account  sir  Matthew  Hale  himself,  though  he  accepted  the 
place  of  a  judge  of  the  common  pleas  under  Cromwell's  government  (since 
it  is  necessary  to  decide  the  disputes  of  civil  property  in  the  worst  of  times), 
yet  declined  to  sit  on  the  crown  side  at  the  assizes,  and  try  prisoners  ; 
having  very  strong  objections  to  the  legality  of  the  usurper's  commission  (/) ; 
a  distinction  perhaps  rather  too  refined ;  since  the  punishment  of  crimes  is 
at  least  as  necessary  to  society,  as  maintaining  the  boundaries  of  property. 
Also  such  judgment,  when  legal,  must  be  executed  by  the  proper  officer, 
or  his  appointed  deputy  ;  for  no  one  else  is  required  by  law  to  do  it, 
[*179]  which  requisition  it  is  that  justifies  the  homicide.  If  another  *per- 
son  doth  it  of  his  own  head,  it  is  held  to  be  murder  {g) :  even 
though  it  bo  the  judge  himself  (A).  It  must  farther  be  executed,  servato 
juris  ordine ;  it  must  pursue  the  sentence  of  the  court.  If  an  officer  be- 
heads one  who  is  adjudged  to  be  hanged,  or  vice  versa,  it  is  murder  (t)  : 
for  he  is  merely  ministerial,  and  therefore  only  justified  when  he  acts  under 
the  authority  and  compulsion  of  the  law :  but  if  a  sheriff  changes  one 
kind  of  death  for  another,  he  then  acts  by  his  own  authority,  which  ex- 
tends not  to  the  commission  of  homicide,  and  besides,  this  license  might  oc- 


(«)  1  Hal.  p.  C.  407. 

id)  M.  190. 

it)  i  Hawk.  P.  C.  70.    1  Hi! .  P.  C.  t9T. 

(/}Biinietinlil8lifiB. 


(jr)  1  HaL  P.  C.  501.    1  Hawk.  P.  C.  70. 

(X)  Dalt.  Jmt.  c.  150. 

(i)  Finch,  L.  sr.   S  Inst.  53.  <1  Hal.  P.  C.  SOU 
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casion  a  yery  gross  abuse  of  bis  power.  The  king  indeed  may  remit  part 
of  a  sentence ;  as  in  the  case  of  treason,  all  but  the  beheading ;  but  this  is 
no  change,  no  introduction  of  a  new  punishment ;  and  in  the  case  of  felo- 
ny, where  the  judgment  is  to  be  hanged,  the  king  (it  hath  been  said)  cannot 
legally  order  even  a  peer  to  be  beheaded  (ifc).  But  this  doctrine  will  be 
more  fully  considered  in  a  subsequent  chapter. 

Again ;  in  some  cases  homicide  is  justifiable,  rather  by  the  permission, 
than  by  the  absolute  command,  of  the  law,  either  for  the  advancement  of  pub* 
lie  justice,  which  without  such  indemnification  would  never  be  carried  on 
with  proper  vigour :  or,  in  such  instances  where  it  is  committed  for  the 
prevention  of  some  atrocious  crime,  which  cannot  otherwise  be  avoided. 

2.  Homicide,  committed  for  the  advancement  of  public  justice,  are  ;  1. 
Where  an  ofiScer,  in  the  execution  of  his  office,  either  iti  a  civil  or  criminal 
case,  kills  a  person  that  assaults  and  resists  him  (/).  2.  If  an  officer,  or  any 
private  person,  attempts  to  take  a  man  charged  with  felony,  and  is  resisted ; 
and,  in  the  endeavour  to  take  him,  kills  him  (m).  This  is  similar  to  the  old 
GoUiic  constitutions,  which  (Stiemhook  informs  us)  (n)  ^^furem,  si 
aliter  capi  non  posset,  occidere  *permittunt"  3.  In  case  of  a  riot,  or  [*!  80] 
rebellious  assembly,  the  officers  endeavourjng  to  disperse  the  mob 
are  justifiable  in  killing  them,  both  at  common  law  (o),  and  by  the  riot  act^  1 
Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a  gaol,  or  going  to  a  gaol,  assault 
the  gaoler  or  officer,  and  he  in  his  defence  kills  any  of  them,  it  is  justifiable 
for  the  sake  of  preventing  an  escape  [p).  5.  If  ^espassers  in  forests,  parks, 
chases,  or  warrens,  will  not  surrender  themselves  to  the  keepers,  they  may 
be  slain  ;  by  virtue  of  the  statute  21  £dw.  I.  si.  2  de  mtdefactoribus  in  par' 
cis,  and  3  &  4  W.  &  M.  c«  10  (1).  But  in  all  these  cases,  there  must  be  an 
apparent  necessity  on  the  officer's  side  ;  viz,  that  the  party  could  not  be  ar* 
rested  or  apprehended,  the  riot  could  not  be  suppressed,  the  prisoners  could 
not  be  kept  in  hold,  the  deer-stealers  could  not  but  escape,  unless  such  ho- 
micide were  committed :  otherwise,  without  such  absolute  necessity,  it  is 
not  justifiable  (2).  6.  If  the  champions  in  a  trial  by  battle  killed  either 
of  them  the  oth€||r,  such  homicide  was  justifiable,  and  was  imputed  to  the 
just  judgment  of  God,  who  was  thereby  presumed  to  have  decided  in  favour 
of  the  truth  {q)  (3),  (4): 

In  the  next  place,  such  homicide  as  is  committed  for  the  prevention  of 
any  forcible  and  atrocious  crime,  is  justifiable  by  the  law  of  nature  (r) ;  and 


(k)  3  Inst.  52.  312. 

(I)  1  Hal.  P.  C.  404.    1  Hawk.  P.  C.  71. 

(M)  1  Hal.  P.  C.  494. 

(n)  dejure.  Goth.  I.  3,  c.  5. 


(0)  1  Hal.  P.  C.  495.    1  Hawk.  P.  0. 101. 
(p)  1  Hal.  P.  C.  49G. 
ig)  1  Hawk.  P.  C.  71. 
(f)  Pair.  L.  of  N.  2.9,  e.  5. 


(1)  21  £dw.  I.  St.  2,  is  repealed  bv  7  and  8  cases,  if  A.,  though  innocent,  flies  or  resiats, 

Geo.  IV.  c.  27,  and  3  and  4  W.  ana  M.  c.  10,  and  is  killed  by  the  o/Hcer  or  any  other  person 

by  16  Geo.  III.  c.  30,  which  latter  is  also  re-  aiding  him,  during  flight  or  resistance,  the  pcr- 

pealed  by  7  and  8  Geo.  IV.  e.  27.  son  so  killing  him  is  indemnified.    Fost.  316, 

<2)  If  a  person  commits  felony,  and  flies^or  1  East,  P.  G.  300.    And  the  officer,  it  seems, 

resists  those  who  attempt  to  apprehend  him,  would  be  equally  indemnified,  though  he  hail 

or  is  indicted  of  felony,  and  flies,  or  is  arrested  no  warrant,  if  he  acted  on  a  charge  of  felony, 

by  warrant  or  process  of  law,  and  escapes,  or  and  on  reasonable  suspicion,  even  though  it 

is  being  conveyed  to  prison,  and  escapes:  in  should  appear  in  the  result  that  no  felony  had 

any  of  these  cases,  if  he  cannot  be  taken  been  committed.    Samuel  v.    Payne,  Doug, 

alive,  and  is  killed  in  the  act  of  resistance,  359 ;  Guppy  v.  Brittlebank,  5  Price,  525. 

the  homicide  is  justifiable,  1  Hale,  P.  C.  489;  (3)  The  trial  by  battle  is  abolished  by  59* 

1  East,  P.  C.  298.    So,  if  an  officer  has  a  Geo.  III.  c.  46 ;  see  further  upon  that  subject, 

warrant  against  A.,  by  name,  for  felony,  or  if  post,  346. 

A.  is  indicted  of  felony,  or  if  the  hue  and  ory  (4)  In  New- York  the  excuses  numbered 

is  levied  against  him,  by  name ;  in  any  of  these  above  as  5  and  6,  do  not  exist. 
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also  by  the  law  of  Englandi  as  it  stood  so  early  as  the  time  of  Bneton  (^), 
and  as  it  is  since  declared  in  statute  24  Hen.  YIII.  c.  5  (5).  If  any  person 
attempts  a  robbery  or  murder  of  another,  or  attempts  to  break  open  a  house, 
in  the  night-time  (which  extends  also  to  an  attempt  to  bum  it)  (t),  and  shall 
be  killed  in  such  attempt,  the  slayer  shall  be  acquitted  and  discharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  picking  of  pock* 
ets ;  or  to  the  breaking  open  of  any  house  in  the  day^time^  unless  it  carries 
with  it  an  attempt  of  robbery  also.  So  the  Jewish  law,  which  punished  no 
theft  with  death,  makes  homicide  only  justifiable  in  case  of  nocturnal  house-^ 
breaking ;  if  a  thief  be  found  breaking  up,  and  he  be  *'  smitten  that 
[*18I  ]  *he  die,  no  blood  shall  be  shed  for  him :  but  if  the  sun  be  risen  upon 
him,  there  shall  blood  be  shed  for  him ;  for  he  should  have  made 
full  restitution  (ti)."  At  Athens,  if  any  theft  was  committed  by  night,  H 
was  lawful  to  lull  the  criminal,  if  taken  in  the  fact  (to) :  and  by  the  Roman 
law  of  the  twelve  tables,  a  thief  might  be  slain  by  night  with  impunity : 
or  even  by  day,  if  he  armed  himself  with  any  dangerous  weapon  (x) : 
which  amounts  to  nearly  the  same  as  is  permitted  by  our  own  constitu* 
tions. 

The  Roman  law  also  justifies  homicide,  when  committed  in  defence  of 
the  chastity  either  of  one's  self  or  relations  (y) :  and  so  also,  according  to 
Selden  («),  stood  the  law  in  the  Jewish  republic.  The  English  law  like* 
wise  justifies  a  woman  killing  one  who  attempts  to  ravish  her  (a) ;  and 
so  too  the  husband  or  father  may  justify  killing  a  man,  who  attempts  a 
rape  upon  his  wife  or  daughter :  but  not  if  he  takes  theqi  in  adultery  by 
consent,  for  the  one  is  forcible  and  felonious,  but  not  the  other  (6).  And  I 
make  no  doubt  but  the  forcibly  attempting  a  crime  of  a  still  more  detestable 
nature,  may  be  equally  resisted  by  the  death  of  the  unnatural  aggressor* 
For  the  one  uniform  principle  that  runs  through  our  own,  and  all  other 
laws,  seems  to  be  this ;  that  where  a  crime,  in  itself  capital,  is  endeavoured 
to  be  committed  by  force,  it  b  lawful  to  repel  that  force  by  the  death  of  the 
party  attempting.  But  we  must  not  carry  this  doctrine  to  the  same  vision* 
aiy  length  that  Mr.  Locke  does :  who  holds  (c),  "  that  all  manner  of  force 
without  right  upon  a  man's  person,  puts  him  in  a  state  of  war  with  the 
aggressor ;  and,  of  consequence,  that  being  in  such  state  of  war,  he  may 
lawfully  kill  him  that  puts  him  under  this  unnatural  restraint."  However 
just  this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet  the 
[*  181]  law  of  England,  like  that  of  every  other  *  well-regulated  commu- 
nity, is  too  tender  of  the  public  peace,  too  careful  of  the  lives  of  the 
subjects,  to  adopt  so  contentious  a  system ;  nor  will  suffer  with  impunity 
any  crime  to  be  prevented  by  death,  unless  the  same,  if  committed,  would 
also  be  punished  by  death. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed  that  the 
slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in  the  minutest  degree ; 
and  is  therefore  to  be  totally  acquitted  and  discharged,  with  commenda- 
tion rather  than  blame.    But  that  is  not  quite  the  case  in  excusable  homi- 


(«)/«l.  155.  sibivtltuumftnmtemoeeiiU  dimUttiidam.*    {Ff, 

it)  1  Hal.  P.  C.  488.  48.  8. 1.) 

(«)  Exod.  zxU.  S.  (M)  U  Ugib.  H^neor.  I.  4,  c.  3. 

(«;  Potter.  lAUq.  b.  1,  e.  94.  («)  Bac  Elem.  84.    ]  Hawk.  P.  C.  71 . 

(«)  Cic.  vrv  MiUmt,  %.    Ff.  0. 9. 4.  (A)  I  Hal.  P.  C.  485, 486. 

(y)  "  D%mu  Hmifiamts  rueriprii  twm  gwi  jfaj>f  ww       (e)  Eat.  on  gov.  p.  9,  c  5. 


(5)  Repealed  by  9  Geo.  I V.  c.  31,  ^  10  of   another  by  miaibrtune,  or  in  hie  o«m  defenee» 
which  enacts,  that  no  panishmeat  or  forfeiture    or  in  any  other  manner  withoot  felony, 
shall  be  incurred  by  any  penon  who  shall  kiU 
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cide,  the  very  name  whereof  imports  some  fatilt,  some  error,  or  omission : 
so  trivial,  however,  that  the  law  excuses  it  from  the  guilt  of  felony,  though 
in  strictness  it  judges  it  deserving  of  some  little  degree  of  punishment  (7). 

II.  Excusable  homicide  is  of  two  sorts ;  either  j^er  infortunium,  by  mis- 
adventure ;  or  se  defendendo,  upon  a  principle  of  self-preservation.  We 
will  first  see  wherem  these  two  species  of  homicide  are  distinct,  and  then 
wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure,  is  where  a  man,  doing  a 
lawful  act,  without  any  intention  of  hurt,  unfortunately  kills  another :  as 
where  a  man  is  at  work  with  a  hatchet,  and  the  head  thereof  flies  off,  and 
kills  a  stander-by  ;  or  where  a  person  qualified  to  keep  a  gun,  is  shooting 
at  a  mark,  and  undesignedly  kills  a  man  {d) :  for  the  act  is  lawful,  and 
the  effect  is  merely  accidental  (7).  So  where  a  parent  is  moderately  cor- 
recting his  child,  a  master  his  apprentice  or  scholar,  or  an  officer  punish- 
ing a  criminal,  and  happens  to  occasion  his  death,  it  is  only  misadventure ; 
for  the  act  of  correction  is  lawful :  but  if  he  exceeds  the  bounds  of  mode- 
ration, either  in  the  manner,  the  instrument,  or  the  quantity  of  punish- 
ment, and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases  (ac- 
cording to  the  circumstances)  murder  {e) ;  for  the  act  of  immode-  . 
rate  correction  is  unlawful.  •Thus,  by  an  edict  of  the  emperor  [  •ISS] 
Constantine  (/),  when  the  rigour  of  the  Roman  law  with  regard 
to  slaves  began  to  relax  and  soften,  a  master  was  allowed  to  chastise  his 
slave  with  rods  and  imprisonment,  and,  if  death  accidentally  ensued,  he 
was  guilty  of  no  crime  :  but  if  he  struck  him  with  a  club  or  a  stone,  and 
thereby  occasioned  his  death  ;  or  if  in  any  other  yet  grosser  manner,  *'  tm- 
moderath  sua  jure  utatur,  tune  reus  homicidii  sit" 

But  to  proceed.  A  tilt  or  tournament,  the  martial  diversion  of  our  an- 
cestors, was  however  an  unlawful  act :  and  so  are  boxing  and  sword-play- 
ing, the  succeeding  amusement  of  their  posterity :  and  therefore  if  a 
knight  in  the  former  case,  or  a  gladiator  in  the  latter,  be  killed,  such  kill- 
ing is  felony  or  manslaughter.  But  if  the  knight  command  or  permit 
such  diversion,  it  is  said  to  be  only  misadventure  ;  for  then  the  act  is  law- 
ful (g).  In  the  like  manner,  as  by  the  laws  both  of  Athens  and  Rome, 
he  who  killed  another  in  the  pancratium,  or  public  games  authorized  or  per- 
mitted by  the  state,  was  not  held  to  be  guilty  of  homicide  (A).     Likewise 

(d)  1  Hawk.  P.  C.  73,  74.  (g)  1  HaL  P.  C.  473.  1  Hawk.  P.  C.  74 

(«)  1  Hal.  P.  C.  473, 474.  (S)  Plato,  dc  LL.  lib.  7.    ff.  0.  S.  7. 

(/)  CoLL  9,  (.  14. 

(6)  In  New-York,  in  addition  to  the  ez-  pressing  a  riot,  or   in  lawfully  keeping  the 

cuses  mentioned  in  the  text,  homicide  is  jus-  peace.    (2  R.  S.  660,  §  2.  3.) 
tifiable  is  a  public  officer,  and  those  acting       (7)  If  a  penon  driving  a  carriage  happen 

under  him,  wnen  committed  tuceasariljf  in  ar-  to  kill  another,  if  he  saw,  or  had  timely  notice 

resting  felons  fleeing  from  jostice  :  or  when  of  the  mischief  likely  to  ensue,  and  yet  wil- 

e<Mnmitted  by  any  person,  I.  in  resisting  an  at-  folly  drove  on,  it  will  be  murder :  if  he  mif^ht 

tempt  to  murder  nim,  or  to  commit  any  felony  have  seen  the  danger,  but  did  not  look  before 

on  him,  or  upon  or  in  any  dwelling-house  in  him,  it  will  be  manslaughter ;  but  if  the  acci- 

which  such  person  mav  be^  even  in  the  day-  dent  happened  in  such  a  manner,  that  no  want 

time  :  2.  in  the  lawful  defence  of  himself  or  of  due  care  could  be  imputed  to  the  driver,  it 

herself,  or  of  husband,  wife,  parent,  child,  will  be  accidental  death,  and  excusable  homi- 

master,  mistress,  or  servant,  when  there  is  cide.    1  East  P.  C.  263.    Where,  on  a  false 

nasonable  ground  to  apprehend  a  design  to  alarm  of  thieves,  the  master  of  the  house  kill- 

oommit  a  feumy ,  or  to  do  some  great  personal  ed  one  of  the  family  by  mistake,  who  had  con- 

injury,  and  there  is  imminent  danger  that  cealed  himself  in  a  closet,  this  was  holdenho- 

such  design  may  be  accomplished :  or,  3.  when  micide  by  misfortune.  Cro.  Car.  536.   Where 

fiSfCMenly  committed  in  attempting,  by  law-  an  unqualified  person  by  accident  shoots  an- 

fill  ways  and  means,  to  apprehend  any  person  other  in  sporting,  it  is  no  greater  offence  than 

for  any  felony  committed,  or  in  lawfully  sup-  in  a  qualined  person.    1  East  P.  C.  260,  9. 
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to  whip  another's  horse,  whereby  he  runs  over  a  child  and  kills  him,  is 
held  to  be  accidental  in  the  rider,  for  he  had  done  nothing  unlawful :  but 
manslaughter  in  the  person  who  whipped  him,  for  the  act  was  a  trespass, 
and  at  best  a  piece  of  idleness,  of  inevitably  dangerous  consequence  (t)  (8). 
And  in  general,  if  death  ensues  in  consequence  of  an  idle,  dangerous,  and 
unlawful  sport,  as  shooting  or  casting  stones  in  a  town,  or  the  barbarous 
diversion  of  cock-throwing,  in  these  and  similar  cases,  the  slayer  is  guilty 
of  manslaughter,  and  not  misadventure  only,  for  these  are  unlawful 
acts  {k). 

2.  Homicide  in  self-defence,  or  se  defendendo^  upK)n  a  sudden  affray,  is 
also  excusable,  rather  than  justifiable,  by  the  English  law.     This  species 

of  self-defence  must  be  distinguished  from  that  just  now  mention- 
[*184]    ed,  as  calculated  to  ^hinder  the  perpetration  of  a  capital  crime  ; 

which  is  not  only  a  matter  of  excuse,  but  of  justification.  But 
the  self-defence  which  we  are  now  speaking  of,  is  that  whereby  a  man 
may  protect  himself  from  an  assault  or  the  like,  in  the  course  of  a  sudden 
broil  or  quarrel,  by  killing  him  who  assaults  him.  And  this  is  what  the 
law  expresses  by  the  word  chance-medley ,  or  (as  some  rather  choose  to  write 
it)  chaud-medley^  the  former  of  which  in  its  etymology  signifies  a  casual  af- 
fray, the  latter  an  affray  in  the  heat  of  blood  or  passion  ;  both  of  them  of 
pretty  much  the  same  import :  but  the  former  is  in  common  speech  too 
often  erroneously  applied  to  any  manner  of  homicide  or  misadventure ; 
whereas  it  appears  by  the  statute  24  Hen.  VIII.  o.  5,  and  our  ancient 
books  (/),  that  it  is  properly  applied  to  such  killing  as  happens  in  self-de- 
fence upon  a  sudden  rencounter  (m).  This  right  of  natural  defence  does 
not  imply  a  right  of  attacking  :  for,  instead  of  attacking  one  another  for 
injuries  past  or  impending,  men  need  only  have  recourse  to  the  proper  tri- 
bunals of  justice.  They  cannot  therefore  legally  exercise  this  right  of 
preventive  defence,  but  in  sudden  and  violent  cases  when  certain  and  im- 
mediate suffering  would  be  the  consequence  of  waiting  for  the  assistance 
of  the  law.  Wherefore  to  excuse  homicide  by  the  plea  of  self-defence,  it 
must  appear  that  the  slayer  had  no  other  possible  (or,  at  least,  probable) 
means  of  escaping  from  his  assailant  (9). 

(0  1  Havk.  p.  C.  78.  «)  Staundf.  P.  C.  16. 

(k)  Ibid.  74.    1  Hal.  P.  C.  473.    Post.  S61.  (m)  3  Inst.  55.  57.    Post.  275,  370. 

(8)  Whenever  death  is  the  consequence  of  kind,  Beatj  C.  /.,Iaid  it  down  as  law,  "that 

idle,  dangerous,  and  unlawful  sports,  or    of  if  a  person  thinks  proper  to  keep  an  animal 

heedless,  wanton,  and  indiscreet  acts,  with-  of  this  description  (a  oull),  knowing  its  vici- 

out  a  felonious  intent,  the  party  causing  the  ous  nature,  and  another  i^erson  is  killed  b^  it, 

death   is  guilty  of  manslaughter.    As,  if  a  it  will  be  manslaughter  in  -the  owner,  if  wh 

man  rides  an  unruly  horse  amongst  a  crowd  thmg  more ;  at  all  events  it  will  be  an  aggra- 

of  people,  1  East,  P.  G.  231 ;  or  throws  a  vat^  species  of  manslaughter.    BlaBkman  «. 

stone,  or  shoots  an  arrow,  ovePa  wall,  into  a  Simmons,  3  C.  and  P.  1^.    If  wovkmen,  in 

public  and  frequented  street,  1  Hale,  P.  C.  the  ordinary  course  of  their  business,  throw 

475 ;  or  discharges  his  pistols   in  a  public  rubbish  from  a  bouse  in  a  direction  in  which 

street  upon  alighting  from  his  carriage,  1  Stra.  persons  sre  likely  to  pa^a,  and  any  one  pasa- 

461 ;  or  throws  a  stone  at  a  horse,  which  ing  is  killed,  this  is  manslaughter,  1  East,  P. 

strikes  a  man,  1  Hale,  P.  C.  39 ;  in  any  of  C.  262.    Killing  a  person  in  a  prize-fight  is 

these  cases,  though  the  party  may  be  perfectr  manslaughter,  Ward^aeatt^  \  East,  P.  C.  270. 

]y  innocent  of  any  mischiev.ous  intent,  still,  if  As  to  what  are  lawful  sports,  see  PvUon,  title, 

death  ensues,  he  is  guilty  of  manslaughter.  Riot. 

So,  if  the  owner  suffers  to  be  at  large  any  (9)  The  general  principle  seems  to  be  this, 

animal  which  he  knows  to  be  vicious  and  mis-  If  a  man  is  attacked  in  such  a  manner  that 

chievous,  and   it  kills   a  man,  it  has  been  there  is  no  possibility  of  his  escaping  without 

thought  by  some  that  lie  may  be  indicted  for  killing  his  assailant,  he  is  justifiea  in  doin^so, 

manslaughter :  but  it  is  well  agreed  that  he  is  after  having  done  his  utmost  to  retreat.    Fost. 

guilty  of  a  high  misdemeanor,  2  Haw.  P.  C.  278 ;  Kel.  128.    But  no  assault,  however  rio* 

0. 13,  ^  8 ;  and,  in  a  very  recent  case  of  that  lent,  will  justify  killing  the  assailant,  under 
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It  is  frequently  difficult  to  distinguish  this  species  of  homicide  (upon 
chance-medUy  in  self-defence)  from  that  of  manslaughter,  in  the  proper  legal 
sense  of  the  word  (n).  But  the  true  criterion  between  them  seems  to  be 
this  :  when  both  parties  are  actually  combating  at  the  time  when  the 
moflal  stroke  is  given,  the  slayer  is  then  guilty  of  manslaughter :  but  if 
thj^  slayer  has  not  begun  the  fight,  or  (having  begun)  endeavours  to  de- 
cune  any  farther  struggle,  and  afterwards,  being  closely  pressed  by  his 
antagonist,  kills  him  to  avoid  his  own  destruction,  this  is  homicide  excu* 
sable  by  self-defence  (o).  For  which  reason  the  law  requires,  that 
the  person,  who  kills  another  in  his  own  defence,  *should  have  [*185] 
retreated  as  far  as  he  conveniently  or  safely  can,  to  avoid  the  vio- 
lence of  the  assault,  before  he  turns  upon  his  assailent ;  and  that  not  fac* 
titiously,  or  in  order  to  watch  his  opportunity,  but  from  a  real  tenderness 
of  shedding  his  brother's  blood.  And  though  it  may  be  cowardite,  in  time 
of  war  between  two  independent  nations,  to  flee  from  an  enemy  ;  yet  be- 
tween two  fellow-subjects  the  law  countenances  no  such  point  of  honour : 
because  the  king  and  his  courts  are  the  vindices  injuriarum,  and  will  give 
to  the  party  wronged  all  the  satisfaction  he  deserves  (p).  In  this  the  civil 
law  also  agrees  with  ours,  or  perhaps  goes  rather  farther :  "  qui  cum  aliter 
tueri  se  non  possunt,  damni  culpam  dederint,  innoxii  sunt  (g)."  The  party  as- 
saulted must  therefore  flee  as  far  as  he  conveniently  can,  either  by  reason 
of  some  wall,  ditch,  or  other  impediment ;  or  as  far  as  the  fierceness  of  the 
assault  will  permit  him  (r) :  for  it  may  be  so  fierce  as  not  to  allow  him  to 
yield  a  step,  without  manifest  danger  of  his  life,  or  enormous  bodily  harm : 
and  then  in  his  defence  he  may  kill  his  assailant  instantly.  And  this  is 
the  doctrine  of  universal  justice  (j),  as  well  as  of  the  mnnicipal  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  considered : 
for  if  the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  afiray 
is  over,  or  when  he  is  running  away,  this  is  revenge^  and  not  defence.. 
Neither,  under  the  colour  of  self-defence,  will  the  law  permit  a  man  to< 
screeti  himself  from  the  guilt  of  deliberate  murder :  for  if  two  persons,  A 
and  B,  agree  to  fight  a  duel,  and  A  gives  the  first  onset,  and  B  retreats  as 
far  as  he  safely  can,  and  then  kills  A,  this  is  murder ;  because  of  the  pre- 
vious malice  and  concerted  design  {t).     But  if  A  upon  a  sudden  quarrel, 
assaults  B  first,  and  upon  B's  returning  the  assault,  A  really  and  bona  fide 
flees  ;  and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills  him  : 
this  may  be  se  defendendo  according  to  some  of  our  writers  (u) ; 
*though  others  (ii7)haye  thought  this  opinion  too  favourable  ;  in-    [*186] 
asmuch  as  the  necessity,  to  which  he  is  at  last  reduced,  originally 
arose  from  his  own  fault.     Under  this  excuse,  of  self-defence,  the  principal 
civil  and  natural  relations  are  comprehended ;  therefore  master  and  ser- 
vant, parent  and  child,  husband  and  wife,  killing  an  assailant  in  the  ne- 
cessary defence  of  each  other  respectively,  are  excused ;  the  act  of  the 

(n)  3  Inst.  55.  (s)  Puff  b.  8,  c.  5.  « 13. 

(0)  Fost.  «n.  (0  1  Hal.  P.  C.  479. 

Ip)  I  Hal.  P.  G.  481. 483.  (v)  Ibid.  496. 

iq)  Ff.  9.  2. 45.  (w)  1  Hawk.  P.  C.  75. 
(r)  1  HaL  P.  C.  483. 

the  ftUn.  of  necetsity,  unless  there  is  a  clev  kills  one  who  feloniously  assaults  him  in  the 

manifestation  of  a  felonious  intent.    1  East,  hi^way,  may  justify  the  fact  wiUiout  ratreat- 

P.  O.  277;  1  Russell,  551.     And  an  officer  ing  at  aU.    1  Haw.  P.  G.  c.  29,  ^  16;  1  Hale, 

who  kills  one  who  resists  him  in  the  execution  P.  0. 41,  3  Inst  56,  Grom.  28,  a. 
of  his  office,  and  eren  a  private  person  that 
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relation  assisting  being  constraed  the  same  as  the  act  of  the  party  him- 
self {x). 

There  is  one  species  of  homicide  se  defendendo,  where  the  party  slain  is 
equally  innocent  as  he  who  occasions  his  death :  and  yet  this  homicide  is 
also  excusable  from  the  great  universal  principle  of  self-preserration,  which 
prompts  every  man  to  save  his  own  life  preferably  to  that  of  another,  where 
one  of  them  must  inevitably  perish.  As,  among  others,  in  that  case  men- 
tioned by  lord  Bacon  (y),  where  two  persons,  being  shipwrecked,  and  get- 
ting on  the  same  plank,  but  finding  it  not  able  to  save  them  both,  one  of 
them  thrusts  the  other  from  it,  whereby  he  is  drowned.  He  who  thus  pre- 
serves his  own  life  at  ihp  expense  of  another  man's  is  excusable  through 
unavoidable  necessity,  and  the  principle  of  self-defence :  since  their  both 
remaining  on  the  same  weak  plank  is  a  mutual,  though  innocent,  attempt 
upon,  and  an  endangering  of,  each  other's  life  (10). 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two 
species  of  homicide,  by  misadventure  and  self-defence,  agree  ;  and  those 
are  in  their  blame  and  punishment.  For  the  law  sets  so  high  a  value 
upon  the  life  of  a  man,  that  it  always  intends  some  misbehaviour  in  the 
person  who  takes  it  away,  unless  by  the  command  or  express  permis- 
sion of  the  law.  In  the  case  of  misadventure,  it  presumes  negligence, 
or  at  least  a  want  of  sufficient  caution  in  him  who  was  so  unfortunate  as 
to  commit  it ;  who  therefore  is  not  altogether  faultless  (g).  And 
[*187]  as  to  the  necessity  which  excuses  a  man  who  *kills  another  se  de- 
fendendo, lord  Bacon  (a)  entitles  it  neeessitas  culpahHis,  and  thereby 
distinguishes  it  from  the  former  necessity  of  killing  a  thief  or  a  malefac- 
tor. For  the  law  intends  that  the  quarrel  or  assault  arose  from  some  un- 
knoMm  wrong,  or  some  provocation,  either  in  word  or  deed :  and  since  in 
quarrels  both  parties  may  be,  and  usually  are,  in  some  fault ;  and  it  scarce 
can  be  tried  who  was  originally  in  the  wrong ;  the  law  will  not  hold 
the  survivor  entirely  guiltless.  But  it  is  clear,  in  the  other  case,  that 
where  I  kill  a  thief  that  breaks  into  my  house,  the  original  default  can 
never  be  upon  my  side.  The  law  besides  may  have  a  farther  view,  to 
make  the  crime  of  homicide  more  odious,  and  to  caution  men  how  they 
venture  to  kill  another  upon  their  own  private  judgment ;  by  ordaining, 
that  he  who  slays  his  neighbour,  without  an  express  warrant  from  the  law 
so  to  do,  shall  in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slaughter 
of  enemies  required  a  solemn  purgation  among  the  Jews  ;  which  implies 
that  the  death  of  a  man,  however  it  happens,  will  leave  some  stain  be- 
hind it.  And  the  mosaical  law  (h)  appointed  certain  cities  of  refuge  for 
him  "  who  killed  his  neighbour  unawares :  as  if  a  man  soeth  into  the 
wood  with  his  neighbour  to  hew  wood,  and  his  hand  fetcheth  a  stroke 
with  the  axe  to  cut  down  a  tree,  and  the  head  slippeth  from  the  helve, 
and  lighteth  upon  his  neighbour  that  he  die,  he  shall  flee  unto  one  of  these 


(«)  I  HaL  p.  C.  448. 

(tf)  Elem.  c.  9.    See  also  1  Hawk,  P.  C.  73. 

(«)  1  Hawk.  P.  C.  73. 


(a)  Elem.  c.  6. 

{b)  Nnmb.  c  35,  and  Deut.  c.  10. 


(10)  In  New-York   homicide  is  exeuaahle  tion,  or  upon  a  tuddm  combat,  without  any 

when  committed,  1st  in  doing  any  lawful  act  undue  adTantage  being  taken,  and  without 

by  lawful  means  with  usual   and  ordinair  any  dangerous  weapon  being  used,  and  not 

caution,  and  without  any  unlawful  intent.  2na.  done  in  a  cruel  or  unusual  manner.    (2  R.  S. 

By  aeddmtand  mUfortwu  in  the  heat  of  pas-  660,  f  4) 
•ion,  upon  any  sudden  and  sufficient  proroca- 
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cities  and  live."  But  it  seems  he  was  not  held  wholly  blameless,  any* 
more  than  in  the  English  law ;  since  the  avenger  of  blood  might  slay 
him  before  he  reached  his  asylmn,  or  if  he  afterwards  stirred  out  of  it  till 
the  death  of  the  high  priest.  In  the  imperial  law  likewise  (c)  casual  ho- 
micide was  excused,  by  the  indulgence  of  the  emperor  signed  with  his 
own  sign  manual,  "  annotatione  principis :"  otherwise  the  death  of  a  man, 
however  committed,  was  in  some  degree  punishable.  Among  the 
Greeks  (d)  homicide  by  misfortune  was  expiated  by  voluntary  *ba-  [*1 88] 
nishment  for  a  year  («).  In  Saxony  a  fine  is  paid  to  the  kindred 
of  the  slain ;  which  also,  among  the  Western  Goths,  was  little  inferior  to 
that  of  voluntary  homicide  (/) :  and  in  France  {g)  no  person  is  ever  ab- 
solved in  cases  of  this  nature,  without  a  largess  to  the  poor,  and  the  charge 
of  certain  masses  for  the  soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  sir  Edward  Coke  to  have 
been  anciently  no  less  than  death  {h) ;  which  however  is  with  reason  de- 
nied by  later  and  more  accurate  writers  (t).  It  seems  rather  to  have  con- 
sisted in  a  forfeiture,  some  say  of  all  the  goods  and  chattels,  others  of  only 
part  of  them,  by  way  of  fine  or  weregild  {k) :  which  was  probably  dis- 
posed of,  as  in  France,  in  pios  usus^  according  to  the  humane  superstition 
of  the  times,  for  the  benefit  of  his  soul  who  was  thus  suddenly  sent  to  his 
account,  with  all  his  imperfections  on  his  head.  But  that  reason  having 
long  ceased,  and  the  penalty  (especially  if  a  total  forfeiture)  growing  more 
severe  than  was  intended,  in  proportion  as  personal  property  has  become 
more  considerable,  the  delinquent  has  now,  and  has  had  as  early  as  our 
records  will  reach  (/),  a  pardon  and  writ  of  restitution  of  his  goods  as  a 
matter  of  course  and  right,  only  paying  for  suing  out  the  same  (m)  (11). 
And  indeed  to  prevent  this  expense,  in  cases  where  the  death  has  notori<^ 
ously  happened  by  misadventure  or  in  self-defence,  the  judges  will  usually 
permit  (if  not  direct)  a  general  verdict  of  acquittal  {n)  (12). 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the 
former,  being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without 
justification  or  excuse.  This  may  be  done  either  by  killing  one's  self,  or 
another  man. 

*Self-murder  ( 1 3),  the  pretended  heroism,  but  real  cowardice,  of    [*1 89] 
the  Stoic  philosophers,  who  destroyed  themselves  to  avoid  those  ills 
which  they  had  not  the  fortitude  to  endure,  though  the  attempting  it  seems 
to  be  countenanced  by  the  civil  law  (o),  yet  was  punished  by  the  Athenian 
law  with  cutting  off  the  hand,  which  committed  the  desperate  deed  (p).  And 

(e)  Cod,  0. 1«.  5.                         •  («)  1  Hal.  P.  C.  4S5.    1  Hawk.  P.  C.  75.    Post 

(d)  Plato  dt  Leg.  Kb.  0.  S82,  ftc. 

(«)  To  this  ezirfation  by  banishmant  the  spirit  of  (k)  Post.  S87. 

Patroclos  in  Homer  mav  be  thought  to  allude.  (<)  Ibid.  98S. 

when  he  reminds  Achilles,  In  the  twentv-thlrd  (m)  S  Hawk.  P.  C.  S81. 

Iliad,  that  when  a  child  he  was  obliged  to  flee  his  (»)  Post.  388. 

country  for  casually  killing  his  playfellow  ;  **  vn-  \o)  **  Si  qm$  impatientia  doloriSy  out  taedio  vttaf, 

wws  VfCtt  iBtXcMf.'"  out  tnorbo,  antfurorty  attt  wdore^  more  m^uitt  non 

(/)  Stiemh.  de  jure  Goth.  I  9,  e.  4.  antmadvtrtvhir  in  eum.**    Tf.  40. 10.  0 

(g)  De  Momey,  on  the  digest.  (p)  Pot.  Antiq.  b.  1,  c.  SO. 

(A)  9  Inst.  148. 315. 

,    (11)  But  now  all  forfeiture  and  panishment  rersal  prmetice  to  direct  an  acquittal, 
is  removed  in  such  cases.    See  9  Geo.  IV.  c        The  jury  are  to  find  a  general  verdict  of 

31,  S  10 ;  ante  180,  note  (5).  acquittal  in  all  cases  where  the  homicide  was 

All  forfeitures,  except  for  treason,  are  abo-  justifiable  or  excusable.    (2  R.  S.  661,  ^  5.) 
liahed  in  New-York.    (2  R.  S.  701,  ^  22.)  (13)  This  offence  is  not  noticed  in  the  laws 

(12)  Where  the  homicide  does  not  amount  of  New-York. 
to  murder  or  manslaughter,  it  is  now  the  uni- 
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also  the  law  of  England  wisely  and  religiously  considers,  tliat  no  man  Hath 
a  power  to  destroy  life,  but  by  commission  from  God,  the  author  of  it :  and, 
as  the  suicide  is  guilty  of  a  double  offence  ;  one  spiritual,  in  invading  the 
prerogative  of  the  Almighty,  and  rushing  into  his  immediate  presence  un- 
called for ;  the  other  temporal,  against  the  king,  who  hath  an  interest  in 
the  preservation  of  all  his  subjects ;  the  law  has  therefore  ranked  this 
among  the  highest  crimes,  making  it  a  peculiar  species  of  felony,  a  felony 
committed  on  one's  self.  And  this  admits  of  accessaries  before  the  fact,  as 
well  as  other  felonies  ;  for  if  one  persuades  another  to  kill  himself,  and  lie 
does  so,  the  adviser  is  guilty  of  murder  {q)  (14).  Afelo  de  se  therefore  is 
he  that  deliberately  puts  an  end  to  his  own  existence,  or  commits  any  un- 
lawful malicious  act,  the  consequence  of  which  is  his  own  death  :  as  if 
attempting  to  kill  another,  he  runs  upon  his  antagonist's  sword :  or,  shoot- 
ing at  another,  the  gun  bursts  and  kills  himself  (r)  (15).  The  party  must 
be  of  years  of  discretion,  and  in  his  senses,  else  it  is  no  crime.  But  thi% 
excuse  ought  not  to  be  strained  to  that  length,  to  which  our  coroner's  juries 
are  apt  to  carry  it,  viz,  that  the  very  act  of  suicide  is  an  evidence  of  insani- 
ty ;  as  if  every  man,  who  acts  contrary  to  reason,  had  no  reason  at  all : 
for  the  same  argument  would  prove  every  other  criminal  non  compos^  as 
well  as  the  self-murderer.  The  law  very  rationally  judges,  that  every  me- 
lancholy or  hypochondriac  fit  does  not  deprive  a  man  of  the  capacity  of 

discerning  right  from  wrong ;  which  is  necessary,  as  was  observed 
[*190]    in  a  former  chapter  (j),  to  *form  a  legal  excuse.     And  therefore 

if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he  is  ^fslo  de  se  as 
much  as  another  man  {t). 

But  now  the  question  follows,  what  punishment  can  human  laws  inflict 
on  one  who  has  withdrawn  himself  from  their  reach  ?  They  can  only  act 
upon  what  he  has  left  behind  him,  his  reputation  and  fortune  :  on  the  for- 
mer, by  an  ignominious  burial  in  the  highway,  with  a  stake  driven  through 
his  body  (16) ;  on  the  latter,  by  a  forfeiture  of  all  his  goods  and  chattels  to 
the  king  :  hoping  that  his  care  for  either  his  own  reputation,  or  the  welfare 
of  his  family,  would  be  some  motive  to  restrain  him  from  so  desperate  and 
wicked  an  act.  And  it  is  observable,  that  this  forfeiture  has  relation  to  the 
time  of  the  act  done  in  the  felon's  lifetime,  which  was  the  cause  of  his 
death.     As  if  husband  and  wife  be  possessed  jointly  of  a  term  of  years  in 

(g)  Eeilw.  130.  (§)  See  pace  34. 

(r)  1  Hawk.  P.  C.  W.    I  Hal.  P.  C.  413.  (0  1  Hal.  P.  C.  412. 

(14)  In  New-York,  the  adviser  is  guilty  of  officer  shall  give  directions  for  the  private  in^ 
manslaughter  in  the  first  degree,  and  punish-  terment  of  the  remains  of  such  person /e2b  tU 
able  with  imprisonment  not  less  than  7  years,  ae,  without  any  stake  being  driven  through  the 
(2  R.  S.  661,  ^  7.)  body  of  such  person,  ia  the  churchyard  or 

(15)  He  who  kills  another  upon  his  desire  other  burial-ground  of  the  parish  or  place  ii^. 
or  command,  is  in  the  judgment  of  the  law  as  which  the  remains  of  such  person  might  by  the 
much  a  murderer,  as  if  he  bad  done  it  merely  laws  or  customs  of  England  be  interred,  if  the 
of  his  own  head  ;  and  the  person  killed  is  not  verdict  of/eb  de  ae  bad  not  been  found  against 
looked  upon  as  a  felo  de  m,  inasmuch  as  his  such  person,  such  interment  to  be  made  within 
assent  was  merely  void,  being  against  the  law  twenty-four  hours  from  the  finding  of  the  in 
of  God  and  man.  1  Haw.  P.  C.  o.  27,  ^  6 ;  quisition,  and  to  take  place  between  the  hours 
Kcilw.  136;  Moor,  754.  And  see  Rex  v.  Saw-  of  nine  and  twelve  at  night.  Proviso  (6  2,) 
yer,  1  Russell,  424 ;  Rex  «.  Evans,  id.  426.  not  to  authorize  the  pexforming  of  any  of  the 

(16)  But  now  by  4  Geo.  IV.  c.  52,  ^  1,  it  rites  of  christian  burial  on  the  inteiroent  of  the 
shall  not  be  lawful  for  any  coroner,  or  other  of-  remains  of  any  such  person,  nor  to  alter  the 
ficer  having  authority  to  hold  incjuests,  to  issue  laws  or  usages  relating  to  the  burial  of  such 
any  warrant  or  other  process  directing  the  in-  person,  except  so  far  as  relates  to  the  inter- 
terment  of  the  remains  of  persons,  against  mentof  such  remains  in  such  yard  or  burial- 
whom  a  finding  oi  felo  de  ae  shall  be  had,  in  ground  at  such  time  and  In  such  manner. 
•ay  public  highway ;  but  such  coroner  or  other 
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land,  and  the  husband  drowns  himself ;  the  land  shall  be  forfeited  to  the 
king,  and  the  wife  shall  not  have  it  by  survivorship.  For  bj  the  act  of 
casting  himself  into  the  water  he  forfeits  the  term  ;  which  gives  a  title  to 
the  king,  prior  to  the  wife's  title  by  survivorship,  which  could  not  accrue 
till  the  instant  of  her  husband's  death  (u).  And  though  it  must  be  owned 
that  the  letter  of  the  law  herein  borders  a  little  upon  severity,  yet  it  is  some 
alleviation  that  the  power  of  mitigation  is  left  in  the  breast  of  the  sovereign, 
who  upon  this,  as  on  all  other  occasions,  is  reminded  by  the  oath  of  his  of- 
fice to  execute  judgment  in  mercy  (17). 

The  other  species  of  criminal  homicide  is  that  of  'killing  another  man. 
But  in  this  there  are  also  degrees  of  guilt,  which  divide  the  ojQTence  into 
manslaughter  and  murder.  The  difference  between  which  ^lay  be  partly 
collected  from  what  has  been  incidoAtally  mentioned  in  the  preceding  arti- 
cles, and  principally  consists  in  this,  that  manslaughter,  when  voluntary, 
arises  from  the  sudden  heat  of  the  passions,  murder  from  the  wickedness  of 
the  heart. 

*i.  Manslaughter  is  therefore  thus  defined  (v),  the  unlawful  [*191] 
killing  of  another  without  malice  either  express  or  implied ;  which 
may  be  either  voluntarily,  upK)n  a  sudden  heat ;  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act.  These  were  called  in  the  Grothic  con- 
stitutions "  komicidia  vulgaria;  quae  out  casu,aut  etiam  sponte  commiUuntur, 
sed  in  suhitaneo  quodam  iracundiae  colore  et  impetu  (u?)."  And  hence  it  fol- 
lows, that  in  manslaughter  there  can  be  no  accessaries  before  the  fact ;  be- 
cause it  must  be  done  without  premeditation. 

As  to  the  first,  or  voluntary  branch :  if  upon  a  sudden  quarrel  two  persons 
fight,  and  one  of  them  kills  the  other,  this  is  manslaughter  :  and  so  it  is,  if 
they  upon  such  an  occasion  go  out  and  fight  in  a  field  ;  for  this  is  one  con- 
tinued act  of  passion  {x) :  and  the  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hasty  and  a  deliberate  act  upon  the  same  footing  with  re- 
gard to  guilt.  So  also  if  a  man  be  greatly  provoked,  as  by  pulling  his 
nose,  or  other  great  indignity,  and  immediately  kills  the  aggressor,  though 
this  is  not  excusable  se  defendendo,  since  their  is  no  absolute  necessity  for 
doing  it  to  preserve  himself;  yet  neither  is  it  murder,  for  there  is  no  previous 
malice  ;  but  it  is  manslaughter  (y)  (18).     But  in  this,  and  in  every  other 

(m)  Finch,  L.  S16.  (x)  1  Hawk.  P.  C.  63. 

(V)  1  Hal.  P.  0. 4M.  (y)  Kelyng.  135. 

(w)  Stlemh.  Aejwt  Goth.  I.  8,  e.  4. 

(17)  As  to  what  a  felo  de  m  shall  forfeit,  it  personal  property,  bat  not  as  to  his  real  estate, 
seems  clear,  that  he  shall  forfeit  all  chattels  rlowd.  261.  No  part  of  the  personal  estate 
real  or  personal  which  he  has  in  his  own  right ;  of  a/rfo  de  $t  vests  in  the  king,  before  the  self- 
and  also  all  chattels  real  whereof  he  is  pos-  murder  is  found  by  some  inquisition ;  and. 
sessed,  either  jointly  with  his  wife,  or  in  her  consequently,  the  forfeiture  thereof  is  sared 
ri^ht ;  and  also  all  bonds  and  other  personal  by  a  pardon  of  the  offence  before  such  finding, 
things  in  action,  belonging  solely  to  himself;  5  Co.  Rep.  110,  b.  3  Inst.  54,  1  Saund.  362, 
and  also  all  personal  things  in  action,  and,  1  Sid.  150, 162.  But  if  there  be  no  such  par- 
as some  say,  entire  chattels  in  possession  don,  the  whole  is  forfeited  immediately  after 
to  which  he  was  entitled  jointly  with  an-  such  inquisition,  from  the  time  of  the  act 
other,  or  anv  account,  except  that  of  mer-  done  by  which  the  death  was  caused,  and  all 
ehandise.  But  it  is  said  that  he  shall  forfeit  intermediate  alienations  and  titles  are  avoided, 
a  moiety  only  of  such  joint  chattels  as  may  Pk>wd.  260,  1  Hale,  P.  C.  29, 5  Co.  Rep.  110, 
be  severed,  and  nothing  at  all  of  what  he  was  Finch,  L.  216.     See  also  upon  this  subject, 

r Messed  of  as  executor  or  administrator.  Lambert  v.  Taylor,  6  D.  and  R.  188,  4  B.  and 

Haw.  P.  C.  c.  27,  ^  7.    The  blood  of  a  C.  138. 

fda  de  te  is  not  corrupted,  nor  his  lands  of  in-  (18)  See  note  10^  p.  186.     In  New- York, 

neritance  forfeited,  nor  his  wife  barred  of  her  homicide,  when  not  justifiable  or  excusable,  is 

dower.    1  Haw.  P.  C.  c.  27,  ^  8 ;  Plowd.  261,  murder  or  manslaughter :  the  first  punished 

b.  262,  a ;  1  Hale,  P.  C.  413.  The  will  of  a  by  hanging,  the  last  by  imprisonment.  Man- 
felo  de  M,  therefore,  becomes  void  as  to  hit 
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case  of  homicide  opou  prorocation,  if  there  be  a  sufficient  oooliog-time  for 
passion  to  subside  and  reason  to  interpose,  and  the  person  so  provoked  af- 
terwards kills  the  other,  this  is  deliberate  reyenge  and  not  heat  of  blood, 

■laaghter  is  dirided  into  4  degrees  :  the  firtt  degree.    (2  R.  S.  661,  662,  ^  5  to  19.  dc  3  R. 

(or  mghest)  degree  may  be  committed  :  1.  By  S.  App.  p.  156.) 

the  act,  procurement,  or  culpable  negligence,  Manslaughter  in  the  first  degree  is  punish- 

of  a  person  perpetrating  or  attempting  to  per-  able  with  imprisonment  not  lees  than  seren 

petrate  any  crime  or  misdemeanor  not  amouat-  years :  in  the  2nd  degree  not  less  than  4,  nor 

jng  to  a  felony,  in  cases  where  such  killing  more  than  7 :  in  the  3a  degree  not  less  than  2, 

would  be  murder  at  common  law.    2.  By  as-  nor  more  than  4 :  in  the  4tn  degree,  not  more 

sisting  another  to  commit  suicide.    3.  By  wil-  than  2  Tears,  and  a  fine  of  not  more  than 

fully  killing  an  unborn  quick  child,  by  any  in-  1000  dollars.    (Id.  ^  20.) 

jury  to  the  mother^  which  would  be  murder  if  it  It  ma^  be  proper  to  subjoin  here  the  statn- 

lesulted  in  the  death  of  the  mother.  tory  definition  of  murder  ;-~it  is  the  killing  of 

Manslaughter  in  the  ucomd  decree  is :  1.  a  human  being  without  the  authority  of  law. 
The  wilful  killing  of  a  quick  child  of  which  when  committed  in  the  following  cases, tralest 
any  woman  is  pregnant,  unless  the  killing  was  it  be  manslaughter ^  or  excusable  or  justifiable 
necessary  to  preserre  the  life  of  the  mother,  or  homicide:  1.  When  perpetrated  from  Kprt' 
was  advised  by  two  physicians  as  being  ne-  meditated  design  to  effect  the  death  of  theper- 
eessary  for  that  purpose.  2.  The  killing  of  a  son  killed,  or  of  any  human  beins.  2.  Wnen 
human  being  without  a  design  to  effect  dsath,  in  perpetrated  by  any  act  imminently  dangerous 
a  heat  of  passion,  but  in  a  cruel  and  unusual  to  others,  and  evincing  a  depraved  mind,  re- 
manner,  unless  it  be  committed  under  such  gardless  of  human  life,  without  any  premedi- 
circumstances  as  to  constitute  excusable  or  tated  design  to  effect  the  death  of  any  particn- 
justifiable  homicide.  3.  The  unnecossary  kill-  lar  individual.  3.  When  perpetrated  without 
ing  of  another,  whUe  resisting  an  attempt  by  any  design  to  effect  death,  oy  a  parson  engaged 
such  other  to  commit  any  unlawful  act,  or  after  in  the  commission  of  %.  felony. 
such  attempt  shall  have  failed.  It  is  also  murder  for  any  inhabitant  or  ren- 

Manslaughter  in  the  third  degree  is  :  1.  dent  of  this  state,  by  previous  appointment  or 
The  killing  of  another  in  the  heat  of  passion,  engs^ement  to  fiy^ht  a  duel  out  of  the  state, 
withma  a  design  to  ^ect  deeuh,  by  a  dangerous  and  in  so  doing  to  inflict  a  wound  upon  his  an- 
weapon ;  except  in  cases  where  the  statute  tagonist  or  any  other  person,  whereof  the  per- 
has  made  such  killine  justifiable  or  excusable,  son  thus  injured  n\ka\\  die  within  this  state : 
2.  The  involuntary  kiuing  of  another,  by  the  act,  and  every  second  in  such  duel  is  also  a  mar- 
procurement,  or  culpable  negligence,  of  any  derer.  But  a  former  conviction  or  acauiltal  in 
person,  while  such  person  is  committing  or  at-  another  state  or  countiy  is  a  defence  here.  (2 
tempting  to  commit  any  trespass  or  other  injury  R.  S.  657,  ^  5,  6,  7.) 

to  private  rights  or  property.  3.  Where  the  It  will  be  seen  that  our  statutes  have  mate- 
owner  of  a  mischievous  animal,  knowing  its  rially  altered  the  common  law,  and  they  must 
propensities,  wOUngly  suffers  it  to  go  at  large,  create  many  difiicult  questions,  the  solution  of 
or  keeps  it  without  ordinary  care  ;  and  the  ani-  which  must  be  obtained  by  a  careful  exaraina- 
mal,  while  so  at  large  or  unconfined,  kills  any  tion  of  one  part  with  the  other,  and  by  refe- 
one  who  has  taken  all  the  precautions  that  rence  to  the  former  law.  There  is  in  one  part 
circumstances  may  permit  to  avoid  the  ani-  a  confusion  of  expression,  which,  it  is  but  jos- 
mal.  4.  Where  any  one  navigating  any  boat  tice  to  say,  does  not  often  occur  in  ourlte- 
or  vessel  for  gain,  wilfully  or  negligently  re-  vised  Statutes.  An  essential  part  of  the  de- 
ceives so  many  passengers,  or  so  much  lading,  finition  of  murder  is,  that  it  is  tne  commission 
as  to  sink  or  overset  the  vessel,  and  thereby  of  certain  acts  in  cases  in  which  they  would 
anyone  is  drowned  or  otherwise  killed.  5.  noi  be  manslaughter.  (2R.  S.  657, 6  5.)^  And 
Where  any  one  having  chai^ge  of  a  steamboat  an  equally  essential  part  of  the  definition  of 
for  passengers,  or  haring  charge  of  its  boiler  mansleat^hter  in  the  fourth  degree  is,  that  it  be 
or  other  apparatus  for  the  generation  of  steam,  a  homicide  that  is  not  declared  to  be  murder. 
from  ignorance  or  gross  neglect,  or  to  excel  (Id.  662,  ^  19.)  So  that,  to  know  what  mur- 
in  speed  any  other  boat,  allows  to  be  created  der,  the  greatest  of  these  offences,  is,  we  must 
such  an  undue  quantity  of  steam,  as  to  burst  or  first  learn  what  is  manslaughter :  and,  when 
break  the  boiler,  or  other  such  apparatus, or  any  we  turn  to  the  definition  of  manslaughter  in 
machinery  connected  with  it,  and  any  one  is  the  fourth  decree,  the  least  of  these  offences, 
killed  by  such  bursting  or  breaking.  6.  we  cannot  discover  its  meaning  till  we  learn 
Where  a  physician,  while  intoxicated,  does  the  meaning  of  murder.  Thus  the  Revisers 
any  act  that  causes  the  death  of  his  patient,  have  here  been  guilty  of  defining  in  a  circle, 
though  without  intending  to  cause  death.  The  tn/«nlion,  however,  is  sufl^cienily  plain. 

Manslaughter  in  the  fourthf  degree  is:  1.  that  manslaughter  in  the  fourth  degree  is  any 

the  inwduntary  killing  of  another  by  any  wea-  unjustifiable  or  inexcusable  homicide  less  cul- 

pon,  or  by  means  neither  cruel  nor  unusual,  in  pable  than  the  other  degrees  of  manslaughter : 

the  heat  of  passion  in  cases  not  declared  to  he  and  then  the  definition  of  murder  also  is  freed 

excusable  nomicide.     2.  Bvery  other  killing  from  confusion. 

of  a  human  being  by  the  act,  procurement,  or  Murder,  treason,  and  arson  in  the  first  de- 

culpable  negligence  of  another,  when  such  gree,  and  those  offences  alone,  are  punished 

killing  is  not  declared  to  be  justifiable  or  excu-  with  death  (2  R.  S.  656,  ^  1.),  which  is  inflict- 

•able,  or  murder  or  manslaughter  in  a  higher  ed  by  banging.    (Id.  6^,  ^  25.) 
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and  accordingly  amounts  to  murder  («).  So  if  a  man  takes  another  in  the 
act  of  adultery  with  his  wife,  and  kiUs  him  directly  upon  the  spot :  though 
this  was  allowed  by  the  laws  of  Solon  (a),  as  likewise  by  the  Roman  civil 
law  (if  the  adulterer  was  found  in  the  husband's  own  house)  (b),  and  also 
among  the  ancient  Goths  (c) ;  yet  in  England  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape, 
*but  it  is  manslaughter  (d).  It  is  however  the  lowest  degree  of  [*192] 
it ;  and  therefore  in  such  a  case  the  court  directed  the  burning  in 
the  hand  to  be  gently  inflicted,  because  there  could  not  be  a  greater  provo* 
cation  (e).  Manslaughter  therefore  on  a  sudden  provocation  dijQTers  from 
excusable  homicide  se  defendendo  in  this  :  that  in  one  case  there  is  an  ap- 
parent necessity,  for  self-preservation,  to  kill  the  aggressor :  in  the  other,  no 
necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  from  homi- 
cide excusable  by  misadventure  in  this ;  that  misadventure  always  hap- 
pens in  consequence  of  a  lawful  act,  but  this  species  of  manslaughter  in 
consequence  of  an  unlawful  one.  As  if  two  persons  play  at  sword  and 
buckler,  unless  by  the  king's  command,  and  one  of  them  kills  the  other  : 
this  is  manslaughter,  because  the  original  act  was  unlawful ;  but  it  is  not 
murder,  for  the  one  had  no  intent  to  do  the  other  any  personal  mischief  (/). 
So  where  a  person  does  an  act,  lawful  in  itself,  but  in  an  unlawful  manner, 
and  without  due  caution  and  circumspection  :  as  when  a  workman  flings 
down  a  stone  at  piece  of  timber  into  the  street,  and  kills  a  man ;  this  may 
be  either  misadventure,  manslaughter,  or  murder,  according  to  the  circum- 
stances under  which  the  original  act  was  done  :  if  it  were  in  a  country  vil- 
lage, where  few  passengers  are,  and  he  calls  out  to  all  people  to  have  a 
care,  it  is  misadventure  only  ;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaughter,  though  he 
gives  loud  warning  (g) ;  and  murder,  if  he  knows  of  their  passing,  and  gives 
no  warning  at  all,  for  then  it  is  malice  against  all  mankind  (A).  And,  in 
general,  when  an  involuntary  killing  happens  in  consequence  of  an  unlaw- 
ful act,  it  will  be  either  murder  or  manslaughter  (t),  according  to  the  nature 
of  the  act  which  occasioned  it.  If  it  be  in  prosecution  of  a  felo- 
nious *intent,  or  in  its  consequences  naturally  tended  to  bloodshed,  [*1 93] 
it  will  be  murder  ;  but,  if  no  more  was  intended  than  a  mere  civil 
trespass,  it  will  only  amount  to  manslaughter  {j). 

is)  Post.  SM.  OD  one  species  of  criminal  neg^Ugence,  whereby  the 

(a)  Plutarch,  tn  vU,  SoIoh.  death  or  a  man  is  occasioned.    Por  by  statute  10 

(b)  Ff.  48.  5.  94.  Geo.  II.  c.  31,  if  any  waterman  between  Graves- 
(e)  Stiemh.  it  jure  Goik.  J.  3,  c.  2.  end  and  Windsor  receives  into  his  boat  or  bar^  a 


(d)  I  Hal.  P.  C.  486.      |  greater  number  of  persons  than  the  act  allows,  and 

(e)  Sir  T.  Raym,  S13.  any  passenger  shall  then  be  drowned,  such  water- 
(/)  9  Inst.  9o.  man  is  guilty  (not  of  manslaughter,  but)  of  felony, 


ig)  Kes.  40.  and  shall  be  transported  as  a  felon  (10). 

(1)  8  Inst.  57.  (»  Foster,  S58.    1  Hawk.  P.  C.  84. 
(t)  Our  statute  law  lias  severely  animadverted 

-  T •-  *  I  I  l_      _  I 

(19)  Repealed,  together  with  all  other  Acts  passengers  shall  be  carried  in  any  boat,  &c. 

for  the  regulation  of  watermen  plying  upon  than  is  allowed,  and  any  one  or  more  of  them 

the  river  Thames,  (vide  ante,  64,  note  (22), )  shall  by  reason  thereof  be  drowned,  every  per- 

by  7  and  8  Geo.  IV.  c.  76;  section  38  of  son  navigating  such  boat,  &c.,  offending  there- 

which,  after  providing  that  no  boat,  &c.,  for  in,    and    being   thereof  lawfully    convicted, 

carrying  passengers  on  the  river   Thames,  shall  be  deemed  guilty  of  misdemeanor,  and 

shall  be  used  without  a  licence,  expressing  shall  be  liable  to  such  punishment  as  in  cases 

the  number  of  persons  it  may  be  allowed  to  of  misdemeanor,  at  the  discretion  of  the  court; 

carry,  and  that  the  number  and  name  of  the  and  shall  be  disfranchised,  and  not  allowed 

owner  shall  be  painted  thereon,  and  imposing  thereafter  to  navigate  any  boat,  &c.  on  the 

a  penalty    for  infringing    those   provisions,  river  Thames, 
enacts,  that  in  case  any  greater  number  of 
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Next,  as  to  the  punishment  of  tbis  degree  of  homicide :  the  crime  of  man- 
slaughter amounts  to  felony,  but  within  the  benefit  of  clergy  ;  and  the  of- 
fender shall  be  burnt  in  the  hand,  and  forfeit  all  his  goods  and  chattels  (20). 

But  there  is  one  species  of  manslaughter  which  is  punished  as  murder, 
the  benefit  of  clergy  being  taken  away  from  it  by  statute ;  namely,  the  of- 
fence of  mortally  stabbing  another,  though  done  upon  sudden  provoca- 
tion. For  by  statute  1  Jac.  I.  c.  8.  when  one  thrusts  or  stabs  another,  not 
then  having  a  weapon  drawn,  or  who  hath  not  then  first  stricken  the  party 
stabbing,  so  that  he  dies  thereof  within  six  months  after,  die  offender  shall 
not  have  the  benefit  of  clergy,  though  he  did  it  not  of  malice  aforethought. 
This  statute  was  made  on  account  of  the  frequent  quarrels  and  stabbings 
with  short  daggers,  between  the  Scotch  and  the  English  at  the  accession 
of  James  the  First  (A),  and  being  therefore  of  a  temporary  nature,  ought  to 
have  expired  with  the  mischief  which  it  meant  to  remedy.  For  in  point  of 
solid  and  substantial  justice,  it  cannot  be  said  that  the  mode  of  killing, 
whether  by  stabbing,  strangling,  or  shooting,  cam  either  extenuate  or  en- 
hance the  guilt  :  unless  where,  as  in  the  case  of  poisoning,  it  carries  with 
it  an  internal  evidence  of  cool  and  deliberate  malice.  But  the  benignity  of 
the  law  hath  construed  the  statute  so  favourably  in  behalf  of  the  subject, 
and  so  strictly  when  against  him,  that  the  ofience  of  stabbing  now  stands 
almost  upon  the  same  footing,  as  it  did  at  the  common  law  (/).  Thus,  (not 
to  repeat  the  cases  before  mentioned,  of  stabbing  an  adulteress,  <&c.  which 
are  barely  manslaughter,  as  at  common  law),  in  the  construction  of  this 
statute  it  hath  been  doubted,  whether,  if  the  deceased  had  struck  at  all  be- 
fore the  mortal  blow  given,  this  does  not  take  it  out  of  the  statute,  though 
in  the  preceeding  quarrel  the  stabber  had  given  the  first  blow  ;  and 
pi 94]  *it  seems  to  be  the  better  opinion,  that  this  is  not  within  the 
statute  {m).  Also  it  hath  been  resolved,  that  the  killing  a  man  by 
throwing  a  hammer  or  other  blunt  weapon  is  not  within  the  statute  ;  and 
whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted  (n).  But  if  the  party 
slain  had  a  cudgel  in  his  hand,  or  had  thrown  a  pot  or  bottle,  or  discharged 
a  pistol  at  the  party  stabbing,  this  is  a  sufficient  having  a  weapon  drawn 
on  his  side  within  the  words  of  the  statute  (6)  (21). 

(A)  Lord  Raym.  140.  (n)  1  Hal.  P.  C.  470. 

(/)  Post.  i99, 800.  (o)  1  Hawk.  P.  C.  Tt, 

(m)  Post.  301 .     1  Hawk.  P.  C.  77. 

(20)  By  9  Geo.  lY.  e.  31,  ^9,  (repealiBgall  attempt  to  discharfe  any  kind  of  loaded  anna 
former  enactments  on  this  subjeot,)  every  per-  at  any  person,  or  shall  onlawfully  and  mali- 
son convicted  of  manslaughter  shall  be  liaole,  cioasly  stab,  cut,  or  wound  any  person,  with 
at  the  discretion  of  the  court,  to  be  transport*  intent,  in  any  of  the  cases  aforesaid,  to  mur- 
ed for  life,  or  for  any  term  not  less  than  seven  der  such  person,  vhrj  such  offender,  and 
Years,  or  to  be  imprisoned  with  or  without  every  person  counselling,  aidinc,  or  abetting 
hard  labour,  for  any  term  not  exceeding  four  such  offender,  shall  be  guilty  of  felony,  and, 
years,  or  to  pay  such  fine  as  the  court  shall  being  convicted  thereof,  shall  suffer  death  as 
award.  a  felon.    And  bv  ^  12,  it  is  enacted,  that  if  any 

(21)  The  1  J.  I.  c.  8,  together  with  the  43  person  unlawfully  and  maliciously  shall  shoot 
G.  III.  c.  58,  (Lord  EUenborough's  Act,)  and  at  any  person,  or  shall,  by  drawing  a  trigger, 
the  1  G.  lY.  c.  90,  relating  to  the  same  sub-  or,  in  anv  other  manner,  attempt  to  discharge 
ject,  is  repealed  by  9  6.  lY.  c.  31 ;  by  ^  11  of  any  kind  of  loaded  arms  at  any  person,  or 
which  it  is  enacted,  that  if  any  person  unlaw-  shall  unlawfully  and  maliciously  stab,  cut,  or 
fully  and  maliciously  shall  administer,  or  at-  wound  any  person,  with  intent,  in  any  of  the 
tempt  to  administer  to  any  person,  or  shall  cases  aforesaid,  to  maim,  disfigure,  or  disable 
cause  to  be  taken  by  any  person,  anv  poison  such  person,  or  to  do  some  other  grievous 
or  other  destructive  thing,  or  shall  unlawfully  bodily  harm  to  such  person,  or  with  intent  to 
and  maliciously  attempt  to  drown,  suffocate,  resist  or  prevent  the  lawful  appiebension  or 
or  strangle  any  person,  or  shall  unlawfully  detainer  of  the  party  so  offenaing,  or  of  any 
and  maliciously  shoot  at  any  person,  or  shall,  of  his  accomplices,  tor  any  offence  for  which 
by  drawing  a  trigger,  or  in  any  other  manner,  he  or  they  may  respectively  be  liable  by  law 
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2.  We  are  next  to  consider  the  erime  of  deliberate  and  wilfnl  murder ; 
a  crime  at  which  human  nature  starts,  and  which  is  I  believe  punished 
almost  universally  throughout  the  world  with  death.  The  words  of  the 
Mosaical  law  (over  and  above  the  general  precept  to  Noah  (p),  that 
'*  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed")  are  very 
emphatical  in  prohibiting  the  pardon  of  murderers  (9).  "  Moreover  ye  shall 
take  no  satisfaction  for  the  life  of  a  murderer,  who  is  guilty  of  death,  but 
he  shall  surely  be  put  to  death ;  for  the  land  cannot  be  cleansed  of  the 
blood  that  is  shed  therein,  but  by  the  blood  of  him  that  shed  it."  .  And 
therefore  our  law  has  provided  one  course  of  prosecution  (that  by  appeal, 
of  which  hereafter),  wherein  the  king  himself  i»  excluded  the  power  of 
pardoning  murder ;  so  that,  were  the  king  of  England  so  inclined,  he 
could  not  imitate  that  Polish  monarch  mentioned  by  PufTendorf  (r) :  who 
thought  proper  to  remit  the  penalties  of  murder  to  all  the  nobility,  in  an 
edict  with  this  arrogant  preamble,  "  nos,  dityini  juris  rigorem  moderantes^ 
4*c."     But  let  us  now  consider  the  definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  anciently  applied  only  to  the  se- 
cret killing  of  another  (s) ;  (which  the  word  moerda  signifies  in  the  Teu- 
tonic language)  {t) ;  and  it  was  defined,  "  homicidium  ouod  nullo  vidente^ 
nullo  seient^f  chrni  perpetratur  (u) :"  for  which  the  vill  wherein  it  was  com- 
mitted, or  (if  that  were  too  poor)  the  whole  hundred  was  liable 
to  a  heavy  ^amercement ;  which  amercement  itself  was  also  de-  [*195] 
nominated  murdrum  (to).  This  was  an  ancient  usage  among  the 
Goths  in  Sweden  and  Denmark  ;  who  supposed  the  neighbourhood,  un- 
less they  produced  the  murderer,  to  have  perpetrated  or  at  least  connived 
at  the  murder  {x) :  and,  according  to  Bracton  (y),  was  introduced  into 
this  kingdom  by  king   Canute,  to  prevent  his   countrymen  the  Danes 

(p)  Gen.  ix.  0.  lari  penmttam  tue  murdari.**    And  the  words  "  pvr 

(q)  Numb.  xxsr.  81.  mwdre  U  drviiy^  in  the  axticlet  of  that  statute,  are 

(r)  L.  of  N.  b.  8,  c.  S.  rendered  in  Fleta,  tMif.  4  8.  "jvre  >r«  alieuju$ 

(«)  DiaL  dt  Scaeck.  M,  e.  10.  mtririendo/*         • 

(t)  Stiernb.  de  jiir«  Sueim.  L  8,  c.  8.    The  word  («)  Olanv.  1 14,  e.  S. 

wmrdre  in  our  old  statutes  also  signified  any  kind  of  (tc)  Bract.  /.  3,  tr.  2,  c.  15,  ^  7.    Stat.  Marl.  c.  98. 

concealment  or  stifling.    So  in  the  statute  of  Exe-  Post.  S6 1 . 

ter,  14  £dw.  I.  *<y«  riens  ne  eeleraij  ne  »^feria  ettrt  (x)  SUemh.  1. 3,  c.  4. 

etli  iM  m.wdre  ;*>  which  is  thus  translated  in  Fleta,  (y)  I.  3,  Ir.  2,  c.  15. 

I'  1,  c.  18,  k  4.    "  NuUam  veriitUem  celabo.  Me  ce- 

to  be  apprehended  or  detained,  every  such  of-  or  a  cut.    The  new  Act  alto  places,  attempts 

fender,  and  every  person  counselling,  aiding,  or  to  murder,  and  attempts  to  maim,  under  two 

abetting  such  offender,  shall  be  guilty  of  fel-  distinct  clauses  ;  it  does  not.  however,  make 

ony,  and,  being  convicted  thereof;  shall  suffer  those  offences  distinct  in  their  tiaturt :  it  fol- 

death  as  a  felon  :  provided,  that  incase  it  shall  lows,  therefore,  that  both  may  be  charged  in  the 

appear,  on  the  trial  of  any  person  indicted  for  same  indictment.  An  indictment  under  this  sta- 

any  of  the  offences  above  specified,  that  such  tute  must  describe  with  accuracy  the  mode  in 

acts  of  shooting,  or  of  attempting  to  discharge  which  the  injury  is  inflicted ;  for  where  the  in^ 

loaded  arms,  or  of  stabbing,  cutting,  or  wound-  dictment  under  43  G.  III.  c.  58,  was  for  cuUmgt 

ing,  as  aforesaid,  were  committed  under  such  and  the  evidence  was  that  the  wounds  were  in> 

circumstances,  that  if  death  had  ensued  tlkere-  flicted  by  ttabbingt  the  judges  held  the  convic- 

iirom,  the  same  would  not  in  law  have  amount-  tion  wrong.    Rex  v.  M'Dermot,  R.  and  R.  C. 

ed  to  tho  crime  of  murder,  in  every  such  case  C.  356.    It  may  be  observed,  generally,  that 

the  person  so  indicted  shaU  be  acquitted  of  fel-  where  the  injury  is  inflicted  with  intent  to 

ony.    There  are  two  novelties  in  this  Act  prevent  a  lawful  apprehension,  it  must  be 

of  Parliament ;  first,  the  provisions  in  section  shewn  that  the  offender  had  notice  of  the  pur- 

11,  respecting  drcwningt  ntffoeatingi  and  strong-  pose  for  which  he  was  apprehended  ;  for  other- 

ihig ;  and  secondly,  the  introduction,  in  both  as.  wise,  in  case  of  death  ensuing,  the  offence 

11  and  12,  of  the  word  mmmuI,  after  the  words  would  be  manslaughter,  and  the  prisoner  would 

sfa&  and  cut.    The  latter  is  an  improvement  be  entitled  to  the  benefit  of  the  proviso  in  sec- 

which  had  long  been  a  desideratum,  many  in-  tion  12.  See  Rickett's  case,  1  Russell,  599. 

dictments  under  the  former    statue  having  With  respect  to  offences  of  this,  and  of  other 

failed  merely  for  the  want  of  some  such  genor-  descriptions,  committed  upon  the  high  seas ; 

al  term,  where  the  injnxy  inflicted  did  not  fall  see,  post,  268. 
strictly  within  the  definition  either  of  a  stab 

Vol.  II.  68 
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from  being  privily  murdered  by  the  English ;  and  was  afterwards  con- 
tinued by  William  the  Conqueror,  for  the  like  security  to  his  own  Nor- 
mans {z).  And  therefore  if,  upon  inquisition  had,  it  appeared  that  the 
person  found  slain  was  an  Englishman  (the  presentment  whereof  was  de- 
nominated englesckerie)  (a),  the  country  seems  to  have  been  excused  from 
this  burthen.  But,  this  difference  being  totally  established  by  statute 
14  Edw.  III.  c.  4.  we  must  now  (as  is  observed  by  Staundforde)  (b)  define 
murder  in  quite  another  manner,  without  regarding  whether  the  party 
slain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or  foreign 
extraction. 

Murder  (22)  is  therefore  now  thus  defined  or  rather  described  by  sir  Ed- 
ward Coke  (c) ;  "  when  a  person  of  sound  memory  and  discretion,  unlaw- 
fully killeth  any  reasonable  creature  in  being,  and  under  the  king's  peace, 
with  malice  aforethought,  either  express  or  implied."  The  best  way  of 
examining  the  nature  of  this  crime  will  be  by  considering  the  several 
branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discretion : 
for  lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of  commit- 
ting any  crime  :  unless  in  such  cases  where  they  shew  a  consciousness  of 
doing  wrong,  and  of  course  a  discretion,  or  discernment,  between  good  and 
evil  (23). 

Next,  it  happens  when  a  person  of  such  sound  discretion  unlaw' 
[*1 96]  fully  killeth.  The  unlawfulness  arises  from  the  killing  without  •war- 
rant or  excuse :  and  there  must  also  be  an  actual  killing  to  con- 
stitute murder  ;  for  a  bare  assault,  with  intent  to  kill,  is  only  a  great  mis- 
demeanor, though  formerly  it  was  held  to  be  murder  (d)  24.  The  killing 
may  be  by  poisoning,  striking,  starving,  drowning,  and  a  thousand  other 
forms  of  death,  by  which  human  nature  may  be  overcome.  And  if  a  person 
be  indicted  for  one  species  of  killing,  as  hy poisoning,  he  cannot  be  convicted 
by  evidence  of  a  totally  different  species  of  death,  as  by  shooting  with  a 
pistol,  or  starving.  But  where  they  only  differ  in  circumstance,  as  if  a 
wound  be  alleged  to  be  given  with  a  sword,  and  it  proves  to  have  arisen 
from  a  staff,  an  axe,  or  a  hatchet,  this  difference  is  immaterial  {e)  (25).     Of 

(g)  I  Hal.  p.  C.  447.  (e)  S  Inst.  47. 

(a)  Bract.  vM  ntpr.  (d)  1  Hal.  P.  C.  435. 

(fr)  P.  CM,  e.  10.  •   (e)  3  Inst.  319.    d  Hal.  P.  C.  185. 


(22)  See  note  16,  p.  191.  barglaiy,  larceny,  or  other  felony,  or  in  resist- 

(23)  See  ante,  23.  as  to  infants.  In  the  case  ing legal  process,  is  punishable  with  imprisnn- 
of  lunacy,  where  there  is  only  such  a  partial  ment  lor  not  more  tnan  10  years  :  administer- 
deranzement  as  leaves  the  person  free  to  act  in^  poison  with  an  intent  to  kill,  is  punishable 
or  to  forbear,  in  the  particular  case  in  ques-  with  imprisonment  not  less  than  10  years, 
tion,  or  where  he  is  guilty  of  the  crime  during  Mingling  poison  in  any  food,  drink,  or  medl- 
a  lucid  interval,  he  will  be  equally  liable  to  cine,  with  intent  to  kill,  but  without  adminu- 
punishment  with  those  who  are  perfectly  sane,  tering  it ;  or  poisoning  any  spring,  reservoir,  or 
Earl  Ferrer's  case,  10  Harg.  St.  Tr.  478.  well  of  water,  is  punishable  with  imprison- 
Where,  however,  the  mind  labours  under  such  ment  not  exceeding  10  years,  and  fine  not  ex- 
a  delusion,  that  thouch  it  discerns  some  objects  ceeding  500  dollars.  An  a«»ai4/l  with  intent 
clearly,  it  is  totally  deranged  as  to  the  objects  to  commit  a  felony,  is  punishable  with  impri- 
of  its  attack,  the  party  will  be  entitled  to  an  sonment  not  exceeding  5  years,  and  fine  not  ez- 
acquittal.  See  Erskine's  Speeches,  5  vol.  1.  ceeding  500  dollars,  in  cases  where  no  other 
Ridgway's  ed.  1813.  How  far  drunkenness  punishment  is  before  provided  by  the  act.  (2 
excuses  a  crime,  see  ante,  25,  6.  R.  S.  665.  6660 

(24)  As  to  attempts  to  commit  crimes  gener-  (25)  See  1  East,  P.  C.  341,  and  Sharwin'i 
ally,  see  2  R.  S.  698,  702.  Shootinz,  or  at-  case,  there  cited,  in  which  it  was  held  that  an 
tem|)tinK  to  shoot,  another,  or  assaulting  and  averment  of  an  assault  with  a  ipooden  »tqff^ 
beating  nim  by  such  means  as  were  likely  to  was  satisfied  by  proof  of  an  assault  with  a 
produce  death,  with  an  intent  to  kill,  maim,  stone  •  the  effect  being  the  same.  See  Rex 
ravish,  or  rob,  or  in  the  attempt  to  commit  any  v.  Dale,  13  Price,  172,  9  J.  B.  Moore,  19.    A 
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all  species  of  deaths,  the  most  detestable  is  that  of  poison ;  because  it  can 
of  all  others  be  the  least  prevented  either  by  manhood  or  forethought  (/). 
And  therefore  by  the  statute  22  H.  VIII.  c.  2.  it  was  made  treason,  and  a 
more  grievous  and  lingering  kind  of  death  was  indicted  on  it  than  the 
common  law  allowed  ;  namely,  boiling  to  death  (26) :  but  this  act  did  not 
live  long,  being  repealed  by  1  Edw.  VI.  c.  12.  There  was  also,  by  the 
ancient  common  law,  one  species  of  killing  held  to  be  murder,  which 
may  be  dubious  at  this  day  ;  as  there  hath  not  been  an  instance  wherein 
it  has  been  held  to  be  murder  for  many  ages  past  {g) :  I  mean  by  bearing 
false  witness  against  another,  with  an  express  premeditated  design  to  take 
away  his  life,  so  as  the  innocent  person  be  condemned  and  executed  {h). 
The  Gothic  laws  punished  in  this  case,  both  the  judge,  the  witnesses,  and 
the  prosecutor:  ** peeuliari poena  judicem  pUniunt ;  peculiari  testes ^  quorum 
fides judicem  seduxit ;  peculiari  denique  et  maxima  auctorem^ut  homicidum (t).* 
And,  among  the  Romans,  the  lex  Cornelia^  de  sicariis,  punished  the  false 
witness  with  death,  as  being  guilty  of  a  species  of  assassination  (A).     And 

if)  3  Inst.  48.  able,  bat  ftom  other  pradential  reuons.    Nothing 

or)  Fost.  13S.  In  the  case  ofMrncdaaiel  and  Ber-  therefore  should  be  concluded  from  the  wairing  of 

r7f  reported  by  sir  Michael  Foster,  though  the  then  that  prosecution. 

attorney  general  declined  to  argue  this  point  of  law,  (k)  Bllrror,  c.  1,  4  0.  Britt.  c.  98.  Bract.  1. 3,  e.  4. 

I  have  good  grounds  to  beUeve  it  was  not  from  any  (t)  Stiemh.  d*  jw  Ooth,  1. 8,  c.  3. 

apprehension  of  his  that  the  point  was  not  maintain-  (ft)  Ff.  48. 8. 1 . 


u_ 


ttroke  most  be  expressly  averred,  and  an  in-  word  murdered  is  absolutely  necessary  in  the 
dictment  stating  tnat  the  prisoner  murdered,  indictment.  2  Hale,  P.  C.  187.  The  allega- 
or  gave  a  mortal  wound,  without  saying  that  tions,  "  not  having  the  fear  of  God,"  dec.  '*  vi 
he  ttmcky  is  bad.  Rex  v.  Long,  5  Co.  Rep.  et  armis,"  and  "  being  in  the  peace  of  God," 
122,  a )  1  East,  P.  C.  342.  It  must  also  be  &c.  are  not  neeeeeary,  2  Starli.  C.  P.  385. 
stated  upon  what  part  of  the  body  (he  deceas-  Where  the  stroke  is  given  in  one  county,  and 
ed  was  struck  ;  2  Hale,  P.  C.  185  ;  and  the  the  death  hai>pen8  in  another,  the  venue  may 
length  and  depth  of  the  wound  must  be  shewn ;  be  laid  in  either.  As  to  laying  the  venue, 
id.  186,  Haydon's  case,  4  Go.  Rep.  42,  a.  where  the  stroiie  is  given  at  sea,  see  9  G.  IV. 
Where  there  are  several  wounds,  the  length  c.  31,  6  8.  Where  the  name  of  the  deceased 
and  breadth  of  each  need  not  be  stated.  Kex  is  not  known,  he  may  be  described  as  a  cer- 
V.  Mosley,  R.  and  N.  C.  C.  97.  And  see  tain  person  to  the  jurors  unknown ;  but  a  bas- 
Young's  case  4  Go.  Rep.  40,  Walker's  case,  tard  child  cannot  be  described  by  his  mother's 
id.  41,  Rex  V.  Lorkin,  1  Bolster.  124,  2  Hale,  name,  unless  he  has  'acquired  that  name  by 
P.  C.  184,  Rex  V.  Dale,  R.  and  M.  C.  G.  5 ;  reputation.  Rex  v  Glarke,  R.  and  R.  G.  G. 
as  to  the  wound,  cause  of  death,  dec.  Where  35)3 :  and  see  Rex  o.  Sheen,  2  G.  and  P.  655. 
the  death  proceeded  from  suffocation  from  the  ^26)  This  extraordinary  punishment  seems 
swelling  up  of  the  passage  of  the  throat,  and  to  have  been  adopted  by  the  legislature,  from 
such  swellings  proceeded  from  wounds  occa-  the  peculiar  circumstances  of  the  crime  which 
sioned  bv  forcing  somethin{[  into  the  throat ;  gave  rise  to  it ;  for  the  preamble  of  the  sta- 
it  was  held  sufficient  to  state  in  the  indictment,  tute  informs  us,  that  John  Roose,  a  cook,  had 
that  the  things  were  forced  into  the  throat,  and  been  lately  convicted  of  throwing  poison  into 
the  person  thereby  suffocated  ;  and  that  the  a  large  pot  of  broth,  prepared  for  the  bishop  ol' 
process  immediately  causing  the  suffocation,  Rochester's  family,  and  for  the  poor  of  the  pa- 
namely,  the  swelling,  need  not  be  stated.  Rex  rish ;  and  the  said  John  Roose  was  by  a  retro- 
V.  Tye,  R.  and  R.  G.  G.  345.  The  death,  bu  spective  clause  of  the  same  statute  ordered  to 
the  means  etated,  must  be  positively  averredf,  be  boiled  to  death.  Lord  Goke  mentions  se- 
and  cannot  be  inferred ;  1  East,  P.  G.  343  :  veral  instances  of  persons  suffering  this  liorrid 
and  where  the  death  is  occaisoned  by  a  stroke,  punishment.  3  Inst,  48.  Murder  of  malice 
it  must  be  farther  alleged  that  the  prisoner  prepense,  was  made  high  treason  in  Ireland, 
gave  the  deceased  a  mortal  wound,  dec.  where-  by  10  Hen.  YII.  c.  21.  Irish  Statutes.  By  the 
of  he  died.  2  Hale,  P.  G.  186,  Kel.  125 ;  Lad's  43  Geo.  III.  c.  58.  it  is  enacted,  that  if  any 
case  Leach,  96.  The  time  and  place  both  of  person  shall  wilfully  and  maliciously  adminis- 
the  wound  and  of  the  death,  must  be  stated,  ter  to,  or  cause  to  be  administered  to,  or  taken 
in  order  to  shew  that  the  deceased  died  with-  by,  any  of  his  majesty's  subjects  any  deadly 
in  a  year  and  a  day  from  the  cause  of  the  noison  with  intent  to  murder,  he,  his  counsel- 
death  ;  in  computing  which,  the  day  of  the  ae-  lors,  aiders,  and  abettors,  shall  be  guilty  of 


period.    2  Inst,  318,  2  East,  P.  G.  344.    The    made  a  capital  crime. 
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there  is  no  doubt  but  this  is  equally  murder  in  foro  eonsetentiae  as 
[*197]  killing  with  a  *sword ;   though  the  modem  law  (to  avoid  the 

danger  of  deterring  witnesses  from  giving  evidence  upon  capital 
prosecutions,  if  it  must  be  at  the  peril  of  their  own  lives)  has  not  yet  pu- 
nished it  as  such  (27).  If  a  man  however  does  such  an  act  of  which  the 
probable  consequence  may  be,  and  eventually  is,  death ;  such  killing  may 
be  murder,  although  no  stroke  be  struck  by  himself,  and  no  killing  be  pri- 
marily intended :  as  was  the  case  of  the  unnatural  son,  who  exposed  his 
sick  faiher  to  the  air,  against  his  will,  by  reason  whereof  he  died  (/)  ;  of 
the  harlot,  who  laid  her  child  under  leaves  in  an  orchard,  where  a  kite 
struck  it  and  killed  it  (m) ;  and  of  the  parish  officers,  who  shifted  a  child 
from  parish  to  parish,  till  it  died  for  want  of  care  and  sustenance  (n)  (28). 
So  too,  if  a  man  hath  a  beast  that  is  used  to  do  mischief ;  and  he  knowing 
it,  suffers  it  to  go  abroad,  and  it  kills  a  man  ;  even  tjiis  is  manslaughter  in 
the  owner  :  but  if  he  had  purposely  turned  it  loose^  though  barely  to  frighten 
people,  and  make  what  is  called  sport,  it  is  with  us  (as*  in  the  Jewish  law) 
as  much  murder,  as  if  he  had  incited  a  bear  or  dog  to  worry  them  (o).  If 
a  physician  or  surgeon  gives  his  patient  a  portion  or  plaister  to  cure  him, 
which  contrary  to  expectation  kills  him,  this  is  neither  murder  nor  man- 
slaughter, but  misadventure ;  and  he  shall  not  be  punished  criminally, 
however  liable  he  might  formerly  have  been  to  a  civil  action  for  neglect  or 
ignorance  (p)  (29) :  but  it  hath  been  holden,  that  if  it  be  not  a  regular  physi- 
cian or  surgeon,  who  administers  the  medicine  or  performs  the  operation,  it 
is  manslaughter  at  the  least  (q).  Yet  sir  Matthew  Hale  very  justly  questions 
the  law  of  this  determination  (r)  (30).     In  order  also  to  make  the  killing 

(I)  1  Hawk.  p.  C.  7&  (j»)  ICirr.  c.  4,  ^  16.  See  Book  m.  pan  12S 

(m>  1  Hal.  P.  C.  4fiS.  {q)  Britt  c.  5.    4  Inst.  S91. 

(A)  Palm.  545.  (r)  1  BaL  P.  C.  430. 
(0)  Ibid  431. 

(27)  The  guilt  of  him  who  takes  away  the  fending  is  criminal  in  this  degree.  Post  321 ; 
life  ot  an  innocent  man  by  a  false  oath,  is  much  and  see  2  Stra.  856.  2  Lord  Raym.  1578. 
more  atrocious  than  that  of  an  assassin,  who  Fost  322.  Laying  noisome  and  poiaonoos 
murders  by  a  dagger  or  by  poison.  He  who  filth  at  a  man's  door,  which  kills  him  by  cor- 
destroys  by  perjury,  adds  to  tbe  privation  of  rupting  the  air  which  he  breathes,  will  be  mur- 
life  public  ignominy,  the  most  excruciating  of  der.    1  Hale,  432. 

tortures  to  an  honourable  mind,  and  reduces  (29)  Such  persons  are  clearly  sttll  liable  to 
an  innocent  family  to  ruin  and  infamy  ;  but  a  civil  action,  where  gross  negligence  or 
notwithstanding  ^s  vi  the  most  horrid  of  all  ignorance  can  be  proved.  Slater  «.  Baker,  2 
crimes,  yet  there  is  no  modem  authority  to  Wils.  359 ;  Scare  v.  Prentice,  8  East,  348 ; 
induce  us  to  think  that  it  is  murder  bv  the  law  and  it  would  also  be  a  good  defence  to  an  ac- 
of  England  :  lord  Coke  says  expressly,  *'  it  is  tion  bv  an  apothecary  on  his  biU,  that  he  had 
not  holden  for  murder  at  this  day."  3  Insi.  treated  his  patient  ignorantly  or  improperly. 
48.  See  also  Fost.  132.  Such  a  distinction  Kannea  «.  M*Mullen,  Peake,  59. 
in  perjury  would  be  more  dangerous  to  socio-  (30)  It  is  not  murder  to  work  mi  the  imagi- 
ty,  and  more  repugnant  to  principles  of  sound  nation  so  that  death  ensues,  or  to  call  the  feel- 
policy,  than  in  this  instance  the  apparent  want  ings  into  so  strong  an  exercise  as  to  prodaoe 
of  severity  in  the  law.  Few  honest  witness-  a  ratal  malady,  though  such  acts,  if  not  mali* 
es  would  venture  to  ^ve  evidence  against  a  cious,  spring  from  a  criminal  thoughUeMoaess. 
prisoner  tried  for  his  life,  if  thereby  they  made  Post,  204.-  I  Hale,  429.  If  a  wound  itself 
themselves  liable  to  be  prosecuted  as  murder-  be  not  mortal,  but  b^  improper  applications 
ers.  becomes  so  and  termmates  fiitaUy,  and  it  can 

(28)  Or  if  a  master  refuse  his  appnentice  be  clearly  shewn  that  the  medicine  and  not  the 
necessary  food  or  sustenance,  or  treat  him  wound  was  the  cause  of  the  death,  ^  paxty 
with  such  continued  harshness  and  severity  as  who  inflicted  the  wound  will  not  be  guilty  of 
his  death  is  occasioned  thereby,  the  law  will  murder.  1  Hale,  428.  But  where  the  wound 
imply  malice,  and  the  offence  will  be  murder,  was  adequate  to  produce  death,  it  will  not  be 
Leach,  127.  2  Camp.  650  ;  and  see  1  Russ.  an  excuse  to  shew  that,  had  proper  care  been 
621.  If  a  prisoner  die  by  the  cruelty  or  neg*  taken,  a  recovery  might  have  Seen  effected, 
lect  of  the  gaoler,  or,  in  legal  language,  by  1  Hale,  428. 

doxess  of  imprisonment,  the  party  actually  of- 
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murder,  it  is  requisite  that  the  party  die  within  a  year  and  a  day  after  the 
stroke  received,  or  cause  of  death  administered ;  in  the  computation  of 
which,  the  whole  day  upon  which  the  hurt  was  done  shall  be  reckoned 
the  first  {s). 

Farther ;  the  person  killed  must  be  "  a  reasonable  creature  in  beings 
and  under  the  king's  peace^^  at  the  time  of  the  ^killing.  Therefore  to  [*1 98] 
kill  an  alien,  a  Jew,  or  an  outlaw,  who  are  all  under  the  king's 
peace  and  protection,  is  as  much  murder  as  to  kill  the  most  regular-born 
Englishman  ;  except  he  be  an  alien  enemy  in  time  of  war  {t).  To  kill  a 
child  in  its  mother's  womb,  is  now  no  munler,  but  a.  great  misprision :  but 
if  the  child  be  born  alive,  and  dieth  by  reason  of  the  potion  or  bruises  it  re- 
ceived in  the  womb,  it  seems,  by  the  better  opinion,  to  be  murder  in  such 
as  administered  or  gave  them  («).  But,  as  there  is  one  case  where  it  is 
difficult  to  prove  the  child's  being  bom  alive,  namely,  in  the  case  of  the 
murder  of  bastard  children  by  the  unnatural  mother,  it  is  enacted  by  sta- 
tute 21  Jac.  1.  c.  27.  that  if  any  woman  be  deUvered  of  a  child  which  if 
bom  alive  should  by  law  be  a  bastard  ;  and  endeavours  privately  to  con- 
ceal its  death,  by  burying  the  'child  or  the  like ;  the  mother  so  offending 
shall  suffer  death  as  in  Uie  case  of  murder,  unless  she  can  prove  by  one 
witness  at  least  that  the  child  was  actually  born  dead.  This  law,  which 
savours  pretty  strongly  of  severity,  in  making  the  concealment  of  the 
death  almost  conclusive  evidence  of  the  child's  being  murdered  by  the 
mother,  is  nevertheless  to  be  also  met  with  in  the  criminal  codes  of  many 
other  nations  of  Europe  ;  as  the  Danes,  the  Swedes,  and  the  French  (v). 
But  I  apprehend  it  has  of  late  years  been  usual  with  us  in  England,  upon 
trials  for  this  offence,  to  require  some  sort  of  presumptive  evidence  that 
the  child  was  bom  alive,  before  the  other  constrained  presumption  (that 
the  child  whose  death  is  concealed,  was  therefore  killed  by  its  parent)  is  ad- 
mitted to  convict  the  prisoner  (31). 

(#)  1  Hawk.  P.  C.  79.  P.  C.  433. 

«)  3  Inst.  90.    1  Hal.  P.  C.  433.  (v)  See  Barrington  on  the  statutes,  435. 

(tt)  3  Inst.  50.    1  Hawk.  P.  C.  80.  bat  see  t  Hal. 

(31)  The  21  J.I.  c. 27,  was  repealed  hy  the  vears,  or  to  be  imprisoned,  with  or  without 
43  6.  III.  c.  58,  which  has  also  recently  been  hard  labour,  for  anj  term  not  exceedin^^  three 
repealed,  and  the  law  upon  this  subject  is  now  years,  and  if  a  male,  to  be  once,  twice,  or 
as  follows  :  By  9  Geo.  IV.  c.  31,  ^  13,  if  any  thrice  publicly  or  privately  whipped.  By  6 14, 
person  with  intent  to  procure  the  miscarriage  if  any  woman  shall  be  delivered  of  a  cnild, 
of  any  woman  then  being  nuick  with  child,  and  shall,  by  secret  burying  or  otherwiae  dis- 
unlawfully  and  maliciously  snail  administer  to  posing  of  the  dead  body  of  the  said  child,  en- 
her,  or  cause  to  be  taken  by  her,  any  poison  deavour  to  conceal  the  birth  thereof,  every 
or  other  noxious  thing,  or  shall  use  any  mstru-  such  oflTender  shall  be  euilty  of  a  misdemean- 
ment  or  other  means  whatever  with  the  like  or,  and  being  ^nvicted  thereof,  shall  be  liable 
intent,  every  such  offender,  and  every  person  to  be  imprisoned,  with  or  without  bard  labour, 
.  counselling,  aiding,  or  abetting,  such  offender,  for  any  term  not  exceeding  two  years  ;  and  it 
shall  be  guilty  of  felony,  and  being  convicted  shall  not  be  necessary  to  prove  whether  the 
thereof,  shall  suffer  death  as  a  felon  ;  and  if  child  died  before,  at,  or  after  its  birth :  pro* 
any  person,  with  intent  to  procure  the  miscar-  vided,  that  if  any  woman  tried  for  the  murder 
riage  of  any  woman  not  being,  or  not  being  of  her  child  shall  be  acquitted  thereof,  it  shall 
proved  to  be,  then  quick  with  child,  unlawfully  be  lawful  for  the  jury,by' whose  verdict  she  shall 
and  maliciously  shall  administer  to  her,  or  be  aci]uitted,  to  find,  in  case  it  shall  so  appear 
cause  to  be  tdicn  by  her,  any  medicine  or  in  evidence,  that  she  was  delivered  of  a  cnild, 
other  thing,  or  shall  use  any  instrument  or  and  that  she  did,  by  secret  burying  or  other- 
other  means  whatever  with  the  like  intent,  wise  disposing  of  the  body  of  such  child,  en> 
avery  such  offender,  and  every  person  coun-  deavour  to  conceal  the  birth  thereof,  and  there- 
selling,  aiding,  or  abetting  such  offender,  upon  the  court  may  pass  such  sentence,  as  if 
shall  be  guilty  of  felony,  and  being  convicted  she  had  been  convicted  upon  an  indictment  iat 
thereof,  shall  be  liable,  at  the  discretion  of  the  the  concealment  of  the  birth.  These  enact- 
court,  to  be  transported  for  any  terra  not  ex-  menta  are  substantially  the  same  as  those  of 
ceedijig  fourteen,  and    not   less  than  seven  the  43  G.  III.  c.  58,  upon  the  same  subjeots^ 
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Lastly,  the  kUliog  must  he  committed  wUk  maUee  ffipreihought^  to  make 
it  the  crime  of  murder.  This  is  the  grand  criterion  which  now  distin- 
guishes murder  from  other  killing  :  and  thb  malice  prepense,  malitia  proB^ 
cogitcUa,  is  not  so  properly  spite  or  malevolence  to  the  deceased  in  particu- 
lar, as  any  evil  design  in  general :  the  dictate  of  a  wicked,  depraved,  and 
malignant  heart  (lo) ;  ten  disposition  d  faire  un  male  chose  (x) ;  and 
[*199]  it  may  be  either  express  or  implied  in  law.  Express  *maJice  is 
when  one,  with  a  sedate  deliberate  mind  and  formed  design,  doth 
kill  another  :  which  formed  design  is  evidenced  by  external  circumstances 
discovering  that  inward  intention  ;  as  laying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  schemes  to  do  him  some  bodily  harm  (y). 
This  takes  in  the  case  of  deliberate  duelling,  where  both  parties  meet 
avowedly  with  an  intent  to  murder :  thinking  it  their  duty  as  gentlemen^ 
and  claiming  it  as  their  right,  to  wanton  with  their  own  lives  and  those  of 
their  fellow  creatures';  without  any  warrant  or  authority  from  any  power 
either  divine  or  human,  but  in  direct  contradiction  to  the  laws  both  of  God 
and  man  ;  and  therefore  the  law  has  justly  fixed  the  crime  and  punishment 
of  murder  on  them,  and  on  their  seconds  also  (»)  (32).  Yet  it  requires  such 
a  degree  of  passive  valoiv  to  combat  the  dread  of  even  undeserved  con- 
tempt, arising  from  the  false  notions  of  honour  too  generally  received  in 
Europe,  that  the  strongest  prohibitions  and  penalties  of  the  law  will  never 
be  entirely  effectual  to  eradicate  this  unhappy  custom ;  till  a  method  be 
found  out  of  compelling  the  original  aggressor  to  make  some  other  satis- 
faction to  the  affronted  party,  which  the  world  shall  esteem  equally  repu- 
table, as  that  which  is  now  given  at  the  hazard  of  the  life  and  fortune,  as 
well  of  the  person  insulted,  as  of  him  who  hath  given  the  insult  (33). 
Also,  if  even  upon  a  sudden  provocation  one  beats  another  in  a  cruel  and 
unusual  manner,  so  that  he  dies,  though  he  did  not  intend  his  death,  yet 
he  is  guilty  of  murder  by  express  malice  ;  that  is,  by  an  express  evil  de- 
sign, the  genuine  sense  of  tmditia.  As  when  a  park-keeper  tied  a  boy, 
that  was  stealing  wood,  to  a  horse's  tail,  and  dragged  him  along  the  park ; 
when  a  master  corrected  his  servant  with  an  iron  bar ;  and  a  schoolmaster 
stamped  on  his  scholar's  belly  ;  so  that  each  of  the  sufferers  died  :  these 
were  justly  held  to*  be  murders,  because  the  correction  being  excessive,  and 
such  as  could  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  de- 

(w)  Foster,  S56.  (y)  1  Htl.  P.  C.  451. 

(x)  S  RoU.  Rep.  401.  (x)  1  Hawk.  P.  C.  8S. 

except  that  by  tection  14  of  the  new  Act,  the  putfttknn ;  or  that  he  meant  not  to  kill,  but  only 

concealment  of  the  birth  of  a  ohiM  it  made  an  to  disarm  hie  adremary  :  for,  aa  he  deliberata- 

indictable  misdemeanor,  whereas,  before,  the  ly  engaged  in  an  act  in  defiance  of  the  law, 

prisoner  could  only  be  found   guilty  ,of  the  he  must  at  his  peril  abide  the  consequences, 

concealment  upon  an  indictment  charging  her  I  Haw.  P.  C.  c.  31,  ^  21 ;  1  Bulstr.  86,7;  2 

with  murder.    See  Rex  v  Parkinson,  1  Rus-  Bulstr.  147  ;  Grom.  22,  6 ;  1  Rol.  Rep.  360 ; 

sell,  475,  n.  ;  I  Cbetw.  Bum,  334.    The  rules  3  Bulstr,  171  ;  1  Hale,  P.  C.  48.    Therefore, 

laid  down  with  respect   to  indictments   for  if  two  persons  quarrel  over  niriit,  and  appoint 

these  offences  under  the  old  statute,  seem,  in  to  fight  the  next  ds^r,  or  quarrel  in  the  morning, 

other  respects,  equally  applicable  to  the  new  and  scree  to  fight  in  the  afternoon,  or  such  a 

Act.  considerable  time  after,  by  which,  in  oomroon 

(32)  Wherever  two  persons  in  cold  blood  intendment,  it  must  be    presumed    that   the 

meet  and  fight,  on  a  precedent  quarrel,  and  blood  was  cooled,   and  tnen  they  meet  and 

one  of  them  is  killed,  the  other  is  gailtr  of  fight,  and  one  kill  the  other,  he  is  guilty  of 

murder,  and  cannot  excuse  himself  ^  allec-  murder.    1  Haw.  P.  C.  c.  31,  ^  22  ;  3  Inst, 

ing  that  he  was  first  struck  by  the  deceased ;  51 ;  1  Hale,  P.  C.  48  ;  Kel.  56  ;  1  Lev.  180. 
or  that  he  had  often  declined  to  meet  him,  and       (33)  See  the  law  of  duelling  fully  suted  3 

was  prerailed  u^n  to  do  it  by  his  importunity ;  East  Rep.  681.    6  East,  464.    2  Bar.  &  Aid. 

oc  that  his  only  utent  was  to  vindicate  his  re*  462. 
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liberate  act  of  slaughter  {a)  (34).     Neither  shall  he  be  gailty 
of  a  less  crime,  who  kills  another  •in  consequence  of  such  a  wil-    [•200] 
ful  act,  as  shews  him  to  be  an  enemy  to  all  mankind  in  general ; 
as  going  deliberately,  and  with  an  intent  to  do  mischief  (b),  upon  a  horse 
used  to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of  people  (c). 
So  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does  kill  him,  it  is 
murder,  although  he  knew  him  not ;  for  this  is  universal  malice.     And,  if 
two  or  more  come  together  to  do  an  unlawful  act  against  the  king's  peace, . 
of  which  the  probable  consequence  might  be  bloodshed,  as  to  beat  a  man, 
to  commit  a  riot,  or  to  rob  a  park  :  and  one  of  them  kills  a  man ;  it  is  mur- 
der in  them  all,  because  of  the  unlawful  act,  the  malitia  praecogitata,  or  evil 
intended  beforehand  {d)  (35). 

Also  in  many  cases  where  no  malice  is  expressed,  the  law  will  imply  it : 
as  where  a  man  wilfully  poisons  another,  in  such  a  deliberate  act  the  law 
presumes  malice,  though  no  particular  enmity  can  be  proved  (e).    And  if 


(a;  1  Hal.  P.  C.  454, 473, 474. 
(6)  Lord  Raymi  143. 
(c)  1  Hawk.  P.  C.  74 


(d)  Ibid.  84. 

(e)  1  Hal.  P.  C.  455. 


(34)  Homicide  may  be  and  is  often  6xte< 
nuatca  by  the  circumstance  of  a  mutual  contest 
arisine  from  the  spur  of  the  occasion,  where 
no  endue  advantage  is  either  sought  or  taken 
by  either  of  the  parties.  See  5  Burr.  2793. 
and  cases  cited  1  East  P.  C.  241  to  246.  And 
in  this  case,  it  is  of  no  consequence  from 
whom  the  first  provocation  arises.  1  Hale, 
456.  But  if  one  with  his  sword  drawn  malies 
a  pass  at  another  whose  sword  is  nndrawn, 
and  a  combat  ensues,  if  the  former  be  killed, 
it  will  only  be  manslaushter 'in  the  latter  ;  but 
if  the  latter  fall,  it  will  b6  murder  in  the  for* 
mer,  for  by  making  the  pass  before  his  adver- 
sary's sword  was  drawn,  he  evinced  an  inten- 
tion not  to  fight  with  but  to  destroy  him.  Kel. 
61.  Hawk.  c.  31.  s.  33,  4.  (a).  And  where  a 
man  upon  occasion  of  some  angry  words, 
threw  a  bottle  at  the  head  of  his  opponent  and 
immediately  drew,  and  when  his  adversary 
returned  the  bottle,  stabbed  him;  this  was 
holden  to  be  murder  in  him,  because  he  drew 
previous  to  the  first  aggression.  Kel.  119. 
2  Ld.  Raym.  1489.  So  if  two  bailiflfs  arrest 
a  man,  and  he  abuse  and  threaten  and  strike 
them,  and  bring  pistols,  declaring  that  he  will 
not  be  forced  from  his  house,  and  on  high 
words  arising  between  them,  and  on  the  bai- 
lifis  being  struck  and  provoked,  they  fall  on 
him  and  kill  him,  they  will  be  guilty  of  man- 
slaughter only.  6  Hargr.  St.  Tr.  195,  Fost. 
292,  3,  4.  Ana  where,  on  an  affray  in  a  street, 
a  soldier  ran  to  the  combatants,  and  in  his  way 
a  woman  struck  him  in  the  face  with  an  iron 
patten  and  drew  a  great  deal  of  blood,  on 
which  he  struck  her  on  the  breast  with  the 
pommel  of  his  sword  ;  and  on  her  running 
away,  immediately  followed  and  stabbed  her 
in  the  back ;  he  was  holden  to  be  guilty  simply 
of  felonious  homicide,  Fost.  292.  see  5  Burr. 
2794  ;  and  where  after  mutual  blows  between 
the  prisoner  and  the  deceased,  the  prisoner 
knocked  down  the  deceased,  and  after  he  was 
upon  the  ground  stamped  upon  his  stomach 
and  belly  with  great  force,  it  was  held  man- 
slaughter only.    Russ.  6c  Ry.  C.  C.  166.    On 


a  quarrel  between  a  party  of  keel-men  and 
soldiers,  one  of  the  latter  drew  his  sword  to 
protect  himself  and  his  comrades  from  the  as- 
saults of  the  mob,  and  killed  a  person  dressed 
like  one  of  the  former,  whom  ne  mistook  for 
one  of  the  keel*men  ;  and  this  was  held  to  be 
no  more  than  manslaughter.  Brown's  case,  1 
Leach,  148.  If  A.  stands  with  an  offensive 
weapon  in  the  door-way  of  a  room,  wrongful- 
ly to  prevent  T.  S.  from  leaving  it,  and  others 
from  entering,  and  C.  who  has  a  right  to  the 
room  struggles  with  him  to  get  his  weapon 
from  him,  upon  which  D.  a  comrade  of  A's  stabs 
C,  it  will  be  murder  in  D.  if  C.  dies,  Russ.  6c 
Ry.  C  C.  228 ;  see  a  lato  case,  where  the 
judges  entertaining  doubts  ay  to  whether  the 
prisoner  who  killed  another  in  an  affray  was 

Suilty  of  murder,  recommended  him  to  a  par- 
on.  Russ.  6c  Ry.  C.  C.  43.  Where,  after 
mutual  provocation,  the  deceased  and  his  op- 
ponent struggled,  and  in  the  course  of  the 
contest  the  former  received  his  mortal  wounds 
from  a  knife  which  the  latter  had  previously 
in  his  hand  in  use,  though  the  jury  found  the 
prisoner  guilty  of  mnrder,  the  judges  held  the 
conviction  wrong,  and  recommended  him  for 
a  pardon.  1  Ijcach,  151.  But  in  no  case  will 
previous  provocation  avail,  if  it  was  sought 
for  by  the  act  of  the  slayer,  to  afford  him  a 
pretence  for  gratifying  his  own  malice.  Nor 
will  it  alter  the  case,  that  blows  had  previous- 
ly been  given,  if  they  evidently  left  traces  of 
a  deadly  revenge,  which  seeks  an  opportunity 
of  indulging  itself  by  provokine  a  second  con- 
teat  to  cover  and  excuse  a  deliberate  attempt 
on  the  life  of  its  object.  1  East,  P.  O.  239, 
240. 

(35)  And  see  cases  in  3  Chit.  G.  L.  729,  2 
ed.  Where  in  an  act  which  is  not  malum  in 
se,  but  malum  prohibitum  (it  being  i>rohibited, 
except  to  persons  of  a  certain  description),  as 
shooting  at  game,  an  unqualified  person  will 
not  be  more  guiltv,  if  in  shooting  he  accident- 
ly  kills  a  human  being,  than  one  who  isqnah- 
fied.     1  Hale,  475.    Fost  259. 


154  PUBLIC  WRONGS 

a  man  kills  another  suddenly,  without  any,  or  without  a  considerable  pro- 
vocation, the  law  implies  malice  ;  for  no  person,  unless  of  an  abandoned 
heart,  would  be  guiltjr  of  such  an  act,  upon  a  slight  or  no  apparent  cause. 
No  affront,  by  words  or  gestures  only,  is  a  sufficient  provocation,  so  as  to 
excuse  or  extenuate  such  acts  of  violence  as  manifestly  endanger  the  life 
of  another  (/).  But  if  the  person  so  provoked  had  unfortunately  killed 
the  other,  by  beating  him  in  such  a  manner  as  shewed  only  an  intent  to 
chastise  and  not  to  kill  him,  the  law  so  far  considers  the  provocation  of 
contumelious  behaviour,  as  to  adjudge  it  only  manslaughter,  and  not  mur- 
der {g).  In  Uke  manner  if  one  kills  an  officer  of  justice,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavour- 
ing to  conserve  the  peace,  or  any  private  person  endeavouring  to  suppress 
an  affiray  or  apprehend  a  felon,  knowing  his  authority  or  the  intention  with 
which  he  interposes,  the  law  will  imply  malice,  and  the  killer  shall  be 

guilty  of  murder  (A)  (36),  (37).  And  if  one  intends  to  do  another 
[*201]    felony,  *and  undesigi)edly  kills  a  man,  this  is  also  murder  (i). 

Thus  if  one  shoots  at  A  and  misses  him,  but  kills  B,  this  is  mur- 
der ;  because  of  the  previous  felonious  intent,  which  the  law  transfers  from 
one  to  the  other.  The  same  is  the  case  where  one  lays  poison  for  A  ;  and 
B,  against  whom  the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him ;  this  is  likewise  murder  (j).  So  also  if  one  gives  a  woman  with 
child  a  medicine  to  procure  abortion,  and  it  operates  so  violently  as  to  kill 
the  woman,  this  is  murder  in  the  person  who  gave  it  {k).  It  were  endless 
to  go  through  all  the  cases  of  homicide,  which  have  been  adjudged  either 
expressly,  or  impliedly  malicious :  these  therefore  may  suffice  as  a  speci- 
men ;  and  we  may  take  it  for  a  general  rule  that  all  homicide  is  malicious, 
and  of  course  amounts  to  murder,  unless  where  justified  by  the  command 
or  permission  of  the  law  ;  excused  on  the  account  of  accident  or  self-pre- 
servation ;  or  alleviated  into  manslaughter,  by  being  either  the  involuntary 
consequence  of  some  act,  not  strictly  lawful,  or  (if  voluntary)  occasioned 
by  some  sudden  and  sufficiently  violent  provocation.  And  all  these  cir- 
cumstances of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon  the 
prisoner  to  make  out,  to  the  satisfaction  of  the  court  and  jury  :  the  latter 
of  whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to 
have  actually  existed  ;  the  former,  how  far  they  extend  to  take  away  or 
mitigate  guilt.  For  all  homicide  is  presumed  to  be  malicious,  until  the  con- 
trary appeareth  upon  evidence  (/)  (38). 


i 


1  Hawk.  P.  C.  82.  1  Hal.  P.  C.  455,  456.  (i)  ^&«^  406. 

)  Post.  901.  (ft)  Ibid.  429. 

(K)  1  Hal.  P.C.  457.    Post.  306,  ^e.  (<)  Post.  255. 
(t)  IHaLP.  C.  465. 


^36)  As  to  what  will  amount  to  marder  in  ed  the  ghost :  he  met  the  deceased,  who  was 

killing  an  officer,  see  1  Chit.  Crim.  Law,  2  ed.  dressed  in  white,  and  immediately  dischaned 

c.  2.    2  id.  729.  his  gun  and  killed  him.     Chief  Baron  Mac- 

(37)  It  is  murder  to  kill  a  constable,  though  donald,  Mr.  J.  Rooke,  and  Mr.  J.  Lawrence 
he  has  no  warrant,  and  does  not  witness  the  were  unanimously  of  opinion  that  the  facts 
felony  committed,  but  takes  the  party  upon  a  amounted  to  the  crime  of  murder.  For  the 
charge  only;  and  that,  even  though  the  charge  person  w^ho  represented  the  ghost,  was  only 
be  in  itself  defective  to  constitute  a  felony,  guilty  of  a  misdemeanor  (a  nuisance),  and  no 
Rex  V.  Ford,  R.  and  R.  C.  C.  329.  one  would  have  had  a  right  to  have  killed  him, 

(38)  Francis  Smith  was  indicted  for  murder  even  if  he  could  not  otherwise  have  been 
at  the  Old  Bailey,  January  13,  1804.  The  taken.  The  jury  brought  in  a  verdict  of  man- 
neighbourhood  of  Hammersmith  had  been  slaughter,  but  the  court  said  they  could  not 
alarmed  by  what  was  sopposed  to  be  a  ghost,  receive  that  verdict ;  if  the  juir  believed  the 
The  prisoner  went  out  wUh  a  loaded  gun  with  witnesses,  the  prisoner  was  guilty  of  murder ; 
intent  to  apprehend  the  person  who  personat-  if  they  did  not  believe  them,  they  must  acquit 
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The  punishment  of  murder,  and  that  of  manslaughter,  was  formerly 
one  and  the  same ;  both  having  the  benefit  of  clergy ;  so  that  none  but 
unlearned  persons,  who  least  knew  the  guilt  of  it,  were  put  to  death  for 
this  enormous  crime  (m).  But  now  by  several  statutes  (n),  the  benefit  of 
clergy  is  taken  away  from  murderers  through  malice  prepense,  their  abet* 
tors,  procurers,  and  counsellors.  In  atrocious  cases  it  was  frequently  usu- 
al for  the  court  to  direct  the  murderer,  after  execution,  to  be  hung 
upon  a  gibbet  in  chains  near  the  place  *where  the  fact  was  com-  [*202] 
mitted  :  but  this  was  no  part  of  the  legal  judgment ;  and  the  like 
is  still  sometimes  practised  in  the  case  of  notorious  thieves.  This,  being 
quite  contrary  to  the  express  command  of  the  Mosaics!  law  (o),  seems  to 
have  been  borrowed  from  the  civil  law :  which,  besides  the  terror  of  the 
example,  gives  also  another  reason  for  this  practice,  wr»  that  it  is  a  com- 
fortable sight  to  the  relations  and  friends  of  the  deceased  ( p).  But  now  in 
England,  it  is  enacted  by  statute  25  Geo.  II.  c.  37.  that  the  judge,  before 
whom  any  person  is  found  guilty  of  wilful  murder,  shall  pronounce  sen- 
tence immediately  after  conviction,  unless  he  sees  cause  to  postpone  it ; 
and  shall,  in  passing  sentence,  direct  him  to  be  executed  on  the  next  day 
but  one  (unless  the  same  shaU  be  Sunday  and  then  on  the  Monday  follow- 
ing) (39),  and  that  his  body  be  delivered  to  the  surgeons  to  be  dissected 
and  anatomized  {q) :  and  that  the  judge  may  direct  his  body  to  be  after- 
wards hung  in  chains  (40),  but  in  nowise  to  be  buried  without  dissection. 
And,  during  the  short  but  awful  interval  between  sentence  and  execution, 
the  prisoner  shall  be  kept  alone,  and  sustained  with  only  bread  and  water. 
But  a  power  is  allowed  to  the  judge,  upon  good  and  sufiicient  cause,  to 
respite  the  execution,  and  relax  the  other  restraints  of  this  act  (41). 

(m)  1  Hal.  P.  C.  450.  (p)  "  Fommm  totronet,  tn  Ait  2oct«,  ubi  grassati 

(}i)  S3  Hon.  YIII.  c  1.    1  Edw.  VI.  c.  IS.    4  ^5    nmt^fvrc^figendM  placuit :  ut,  et  cmtpectu  deter- 

Fh.  &  M.  c.  4.  reantur  alit^  et  aolatio  tit  cognatit  interemptorum 

(0)  "  The  body  of  a  malefactor  shall  not  remain    eodem  loeo  poena  reddita^  in  quo  UUrotut  homieidia 

all  nit 

bury] 

Dout.  xxi.  83. 


at  M.  c.  4.  reantur  atttf  et  aolatio  nt  cogn 

)  "  The  body  of  a  malefactor  shall  not  remain  eodem  loeo  poena  reddita^  in  que 

iffht  upon  the  tree,  but  thou  shalt  in  any  wise  fedtsent.**    Ff.  48. 19. 28,  ^  15. 
him  that  day,  that  the  land  be  not  defiled."        {q)  Fost.  1(j7. 


Upon  this  they  found  a  verdict  of  guilty.  Sen-  ed  as  directory  only,  without  invalidating  the 
tenoe  of  death  was  pronounced,  but  the  pri-  judgment  when  omitted,  or  preventing  the 
soner  was  reprieved.  entry  of  the  proper  judgment  and  record,  spe- 
(39)  William  Wyatt  was  convicted  before  cifying  the  time  of  execution.  2d.  Whether 
Chambre,  J.  at  Cornwall  Lent  assizes,  1812,  supposing  the  specification  of  time  to  be  ane- 
upon  an  indictment  for  murder.  The  day  of  cessary  act  in  pronouncing  sentence,  the  error 
the  week  on  which  the  trial  took  place  was  was  sot  legallv  correctea  hy  w^at  was  done 
Thursday  ;  but  by  mistake  it  was  supposed  to  in  open  court  the  next  mommg,  the  court  not 
be  Friday,  and  in  passing  sentence  the  execu-  having  proceeded  to  any  other  business  what- 
tioa  was  directed  to  be  on  the  following  Mon-  ever  in  the  intermediate  time.  The  judges 
day  instead  of  Saturday.  Immediately  after  on  conference  held,  that  the  stat.  25  G.  II.  c. 
sentence  the  court  was  adjourned  till  the  next  37,  is  directory  only  so  far  as  it  requires  the 
morning f  without  the  intervention  of  any  other  time  of  the  execution  to  be  expressed  in  pro- 
business,  and  the  error  bein^  discovered  soon  nouneing  the  sentence,  and  therefore  the  error 
after  the  adjournment,  the  prisoner  was  direct-  in  this  case  was  rightly  and  legally  corrected 
ed  to  be  brought  up  at  the  sitting  of  the  court  by  the  proceedings  on  the  following  morning, 
in  the  morning,  which  was  accordingly  done,  no  other  business  having  intervened  between' 
and  the  sentence  was  given  before  any  other  the  conviction  and  pronouncing  sentence- 
business  was  entered  upon,  to  be  executed  on  The  prisoner  was  accordingly  executed.  2 
the  Saturday  ;  an  order  was  then  made,  pur-  Bum  J.  24  ed.  1044. 

suant  to  the  authority  given  by  the  4th  and  7th  (40)  The  judge,  if  he  thinks  it  advisable, 

sections  of  stat.  25  6.  II.  c.  37.  to  stay  the  may  afterwards  direct  the  hanging  in  chains, 

execution  and  relax  the  restraints  imposed  by  by  a  special  order  to  the  sheriCT;  but  it  does 

the  act,  in  order  to  take  the  opinion  of  the  not  form  any  part  of  the  judgment     Fost, 

judges   upon   the  following  questions.      1st.  107. 

Whether  the  statute,  so  far  as  it  requires  the  (41)  The  act  now  in  force  is  9  Geo.  IT.  c 

time  of  the  execution  to  be  expressed  in  pro-  31. 
nouneing  the  sentence,  is  not  to  be  consider- 

VoL.  II.  69 
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'By  the  Roman  law,  parricide^  or  the  murder  of  one's  parents  or  children, 
was  punished  in  a  much  severer  manner  than  any  other  kind  of  homicide. 
After  being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack, 
with  a  lire  dog,  a  cock,  a  yiper,  and  an  ape,  and  so  cast  into  the  sea  (r). 
Solon,  it  is  true,  in  his  laws,  made  none  against  parricide ;  apprehending 
it  impossible  that  any  one  should  be  guilty  of  so  unnatural  a  barbarity  (s). 
And  the  Persians,  according  to  Herodotus,  entertained  the  same  notion, 
when  they  adjudged  all  persons  who  killed  Uieir  reputed  parents  to  be  has* 
tarda.  And,  upon  some  such  reason  as  this,  we  must  account  for 
[*203J  *the  omission  of  an  exemplary  punishment  for  this  crime  in  our 
English  laws ;  which  treat  it  no  otherwise  than  as  simple  murder, 
unless  the  child  was  also  the  servant  of  his  parent  (<). 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  the  breach 
of  civil  or  ecclesiastical  connexions,  when  coupled  with  murder,  denomi 
nates  it  a  new  offence,  no  less  than  a  species  of  treason,  cMed  parva  prih 
diliot  or  petit  treason  :  which  however  is  nothing  else  but  an  aggravated 
degree  of  murder  {u) ;  although  on  account  of  the  violation  of  private  alle- 
giance, it  is  stigmatized  as  an  inferior  species  of  treason  (t)).  And  thus, 
in  the  ancient  Gothic  constitution,  we  find  the  breach  both  of  natural  and 
civil  relations  ranked  in  the  same  class  wi^  crimes  against  the  state  and 
the  sovereign  (to). 

Petit  treason  (42),  according  to  the  statute  25  Edw.  III.  c.  2,  may  hap* 
pen  three  ways  :  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an 
ecclesiastical  person  (either  secular  or  regular)  his  superior,  to  whom  he 
owes  faith  and  obedience.  A  servant  who  kills  his  master,  whom  he  has 
left,  upon  a  grudge  conceived  against  him  during  his  service,  is  guilty  of 
petit  treason :  for  the  traitorous  intention  was  hatched  while  the  relation 
subsisted  between  them  ;  and  this  is  only  an  execution  of  that  intention  (i). 
So  if  a  wife  be  divorced  a  mensa  et  thoro,  still  the  vinculum  matrimonii  sub- 
sists ;  and  if  she  kills  such  divorced  husband,  she  is  a  traitress  (y).  And 
a  clerg3nnan  is  understood  to  owe  canonical  obedience  to  the  bishop  who 
ordained  him^  to  him  in  whose  diocese  he  is  beneficed,  and  also  to  the  me- 
tropolitan of  such  suffragan  or  diocesan  bishop :  and  therefore  to  kill  any 
of  these  is  petit  treason  (s).  As  to  the  rest,  whatever  has  been  said,  or  re- 
mains to  be  observed  hereailer,  with  respect  to  wilful  murder,  is  also  applic- 
able to  the  crime  of  petit  treason,  which  is  no  other  than  murder 
[*204]  in  *its  most  odious  degree :  except  that  the  trial  shall  be  as  in 
cases  of  high  treason,  before  the  improvements  therein  made  by 
the  statutes  of  William  III.  (a).  But  a  person  indicted  of  petit  treason 
may  be  acquitted  thereof,  and  found  guilty  of  manslaughter  or  murder  (b) : 
and  in  such  case  it  should  seem  that  two  witnesses  are  not  necessary,  as  in 
case  of  petit  treason  they  are  (43.)  Which  crime  is  also  distinguished 
from  murder  in  its  punishment. 

(r)  F/'.4].0.  0.  tfomuiM,  a»f   ttum  tA  AomcM  In  nmet  ip$am 

i*)  die.  pro  S.  R»»ew,  ^  85.  Stiernh.  d«  jurt  Gctk.  1. 1.  e.  8. 

(0  1  Hal.  P.  C.  880.  («)  1  Hawk.  P.  C.  89.    1  Hal.  P.  C.  88a 

(u)  Foster,  107. 8S4.  880.  (y)  1  HaL  P.  C.  381. 

(v)  Seepage 75.  (s)  Ibid. 

(tc)  "  Qmniflii  grmUiima  eeiuetur  vis  factu  d>        (a)  Post.  337. 
maHu  in  patriam,  nbditis  in  ngem,  Uberi*  in  pa-        (b)  Foster,  106.    1  HaL  P.  C.  378.    9  Hal.  P.  C. 

rentes,  maritis  in  tovrcf,  (et  vice  verm),  senis  in  184. 

(42)  Petit  treason  is  abolished  in  England  (43)  A  person  indicted  for  petit  treason, 
by  0  Geo.  IV.  e.  31,  ^  2;  and  in  New- York,  may  upon  the  evidence  of  one  witness  be  con- 
by  2  R.  S.  657,  ^  8,  and  the  offence  now  is  ricted  of  murder,  though  acquitted  of  the  petit 
treated  as  murder.  treason.    Radboume's  case  Leach,  383. 
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The  punithment  of  petit  treason,  in  a  man,  is  to  be  drawn  and  hanged, 
and  in  a  woman  to  be  drawn  and  burnt  (e) :  the  idea  of  which  latter 
punishment  seems  to  have  been  handed  down  to  us  by  the  laws  of  the  an- 
cient Druids,  which  condemned  a  woman  to  be  burnt  for  murdering  her 
husband  (J) ;  and  it  is  now  the  usual  punishment  for  all  sorts  of  treasons 
committed  by  those  of  the  female  sex  (e)  (44).  Persons  guilty  of  petit 
treason  were  first  debarred  the  benefit  of  clergy,  by  statute  12  Hen.  VII. 
c.  7.  which  has  been  since  extended  to  their  alders,  abettors,  and  counsel- 
lors, by  statute  23  Hen.  YIII.  c.  1.  and  4  &  5  P.  &  M.  c.  4. 


CHAPTER  XV 


OF  OFFENCES  AGAINST  THE  PERSONS  OF 

INDIVIDUALS. 

Having  in  the  preceding  chapter  considered  the  principal  crime,  or 
public  wrong,  that  can  be  committed  against  a  private  subject,  namely,  by 
destroying  lus  life ;  I  proceed  now  to  inquire  into  such  other  crimes  and 
misdemeanors,  as  more  peculiarly  afiect  the  security  of  his  person,  while 
living. 

Of  these  some  are  felonies,  and  in  their  nature  capital ;  others  are  simple 
misdemeanors,  and  punishable  with  a  lighter  animadversion.  Of  the  felo* 
nies,  the  first  is  that  of  mayhem, 

1.  Mayhem,  mar/hemium,  was  in  part  considered  in  the  preceding  book, 
(a),  as  a  civil  injury  :  but  it  is  also  looked  upon  in  a  criminal  light  by 
the  law,  being  an  atrocious  breach  of  the  king's  peace,  and  an  offence 
tending  to  deprive  him  of  the  aid  and  assistance  of  his  subjects.  For  may- 
hem is  properly  defined  to  be,  as  we  may  remember,  the  violently  depriving 
another  of  the  use  of  such  of  his  members  as  may  render  him  the  less  able 
in  fighting,  either  to  defend  himself,  or  to  annoy  his  adversary  (&).  And 
therefore  the  cutting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  or  striking  out  his  eye  or  foretooth,  or  depriving  him  of  those  parts 
the  loss  of  which  in  all  animab  abates  their  courage,  are  held  to 
*be  mayhems.  But  the  cutting  off  his  ear,  or  nose,  or  the  like,  [*206] 
are  not  held  to  be  mayhems  at  common  law  ;  because  they  do  not 
weaken  but  only  disfigure  him. 

By  the  ancient  law  of  England  he  that  maimed  any  man,  whereby  he 
lost  any  part  of  his  body,  was  sentenced  to  lose  the  like  part  *,  membrum 
pro  memhro  (c) ;  which  is  still  the  law  in  Sweden  ((2).     But  this  went  after- 


(e)  1  Hal.  p.  C.  88S.    8  Inst.  311. 

(4)  Casar  de  bttt.  QaXL  1. 0,  c.  18. 

(<)  See  page  93. 

(•)  See  book  HI.  page  131. 

(«)  Britt.  1. 1,0.  Si .  I  Hawk.  P.  C.  HI. 


(e)  3  Inst.  118.— ir««,  n  la  pUyntt  wit  faite  d» 
ftmme  qtfavera  toll*  a  horn*  $e»  numbret,  «»  tUl 
ease  perdra  Ufeme  la  wu  wttyn  par  jvgemtntt  come 
U  9tanbr9  iaumi  eU  avera  tretpasse.     (Brit.  c.  35.) 

(4}  Stiernhook  iejure  Sueom.  I  3, 1. 3. 


(i4)  By  tbe  30  Geo.  III.  c.  48,  womea  shall  25  Geo.  II.  c.  37,  in  caaea  of  marder.    Soon 

no  longer  be  sentenced  to  be  burnt ;  but  in  all  after  the  pa8sin|(  of  the  35  Geoi.  U.  c.  37,  the 

eases  of  high  and  petit  treason  they  shall  be  majority  of  the  judges  agreed,  that  in  the  case 

condemned  to  be  drawn  and  hanged,  and  in  of  men  convicted  of  petit  treason,  the  judc- 

petit  treason  they  shall  be  subject  besides  to  ment  introduced  by  that  statute  should  be  add- 

the  same  judgment  with  re^itl  to  dissection  ed  to  the  common  law  judgment  for  petit  trea* 

and  the  time  of  execution  as  is  directed  by  the  son.    Fost.  107. 
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wards  out  of  use :  partly  because  the  ]aw  of  retaliation,  as  was  formeny 
shewn  («),  is  at  best  an  inadequate  rule  of  punishment ;  and  partly  be- 
cause upon  a  repetition  of  the  oflTeoce  the  punishment  could  not  be  re- 
peated. So  that,  by  the  common  law,  as  it  for  a  long  time  stood,  mayhem 
was  only  punishable  with  fine  and  imprisonment  (/) ;  unless  perhaps  the 
offence  of  mayhem  by  castration,  which  all  our  old  writers  held  to  be  felo- 
ny :  "  et  sequitur  aliquando  poena  capitalist  aliquando  perpetuum  exiHumj  cum 
omnium  bonorum  adempHone  (g)^  And  Uiis,  although  the  mayhem  was 
committed  upon  the  highest  provocation  (A). 

But  subsequent  statutes  have  put  the  crime  and  punishment  of  mayhem 
more  out  of  doubt.  For  first,  by  statute  5  Henry  IY..c.  5.  to  remedy  a 
mischief  that  then  prevailed  of  beating,  wounding,  or  robbing  a  man,  and 
then  cutting  out  his  tongue,  or  putting  out  his  eyes,  to  prevent  him  from 
being  an  evidence  against  them,  this  offence  is  declared  to  be  felony,  if 
done  of  malice  prepense  ;  that  is,  as  sir  Edward  Coke  (t)  explains  it,  volun- 
tarily, and  of  set  purpose,  though  done  upon  a  sudden  occasion.  Next,  in 
order  of  time,  is  the  statute  37  Hen.  YIII.  c.  6,  which  directs,  that  if  a 

man  shall  maliciously  and  unlawfully  cut  off  the  ear  of  any  of  the 
[*207]  ^king's  subjects,  he  shall  not  only  forfeit  treble  damages  to  the 

party  grieved,  to  be  recovered  by  action  of  trespass  at  common 
law,  as  a  civil  satisfaction  ;  but  also  lOZ.  by  way  of  fine  to  the  king,  which 
was  his  criminal  amercement.  The  last  statute,  but  by  far  the  most  se- 
vere and  effectual  of  all,  is  that  of  22  &.  23  Car.  II.  c.  1,  called  the  Coven- 
try act ;  being  occasioned  by  an  assault  on  sir  John  Coventry  in  the  street, 
and  slitting  his  nose,  in  revenge  (as  was  supposed)  for  some  obnoxious 
words  uttered  by  him  in  parliament.  By  this  statute  it  is  enacted,  that  if 
any  person  shall  of  malice  aforethought,  and  by  lying  in  wait,  unlawfully 
cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose 
or  lip,  or  cut  off  or  disable  any  limb  or  member  of  any  other  person,  toitk 
intent  to  maim  or  disfigure  him ;  such  person,  his  counsellors,  aiders,  and 
abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy  (A)  (1). 

(e)  See  page  IS.  no  felony ;  but  to  disfigure  with  an  intent  to  du- 

(/)  1  Hawk.  P.  C.  112.  figure,  is  made  so  by  this  statute  ;  on  which  they 

(r)  Brae. /o2.  144.  were  therefore  indicted.  And  Coke,  who  was  a  dis* 

(A)  Sir  Edward  Coke  (3  Inst.  62.)  has  trensciibed  grace  to  the  profession  of  the  law,  had  the  effroot- 

a  rA:ord  of  Henry  the  Third's  time,  (Ckms.  18  H«n.  ery  to  rest  his  defence  upon  this  point,  that  the  as- 

///.  m.  9. )  by  which  a  gentleman  of  Somersetshire  aault  was  not  committed  with  an  intent  to  disfigure, 

and  his  wife  appear  to  have  been  apprehended  and  but  with  an  intent  to  murder ;  and  therefore  not 

committed  to  prison,being  indicted  for  dealingthus  within  the  statute.    But  the  court  held,  that  if  a 

with  John  the  monk,  who  was  caught  in  adultery  men  attacks  another  to  murder  him  with  such  an 

with  the  wife.  instrument  as  a  hedge-bill,  which  cannot  but  en- 

(t)  3  Inst.  02.  dangerthe  disfiguring  him ;  and  in  such  attack  hap- 

(k)  On  this  statute  Mr.  Coke, a  gentleman  of  Suf-  pens  not  to  kill,  but  only  to  disfigure  him ;  he  may 

folk,  and  one  Woodburn,  a  labourer,  were  indicted  be  indicted  on  this  statute  ;  and  it  shall  be  left  to 

in  1729 ;  Coke  for  hiring  and  abetting  Woodbum,  the  jury  to  determine  whether  it  were  not  a  desigp 

and  Woodbum  for  the  actual  fact  of  slitting  the  to  murder  by  disfiguring,  and  consequently  a  mall* 

nose  of  Mr.  Crispo,  Coke's  brother-in-law.    The  cious  intent  to  disfigure  as  well  as  to  murder.  Ac 

case  was  somewhat  singular.  The  murderof  Crispe  cordingly  the  jury  found  them  guilty  of  such  pre* 

was  intended,  and  he  was  left  for  dead,  being  ter-  vious  intent  to  disfigure,  in  order  to  efi*ect  theii 

ribly  hacked  and  disfigured  with  a  hodge-bili ;  but  principal  intent  to  murder,  and  they  were  both  con 

he  recovered.    Now  the  bare  intent  to  murder  is  demned  and  executed.    (State  Trials,  VI.  212.) 

(1)  These  statutes  are  now  all  repealed,    mentioned  statute,  ss.  11  and  12  of  which  pro 
"  So  much  of  the  5  H.  IV.  c.  5,  as  relates  to    vide  ample  remedies  for  that  offence.    See 
cutting  the  tongues  or  putting  out  the  eyes  of    those  clauses,  and  the  cases  bearing  upon 


.  VIII.  c.  6,  wholly,  by  the  7  and  8  Geo.  been    previously  found    necessary  to  make 

IV. c. 27;  and  the  22 and 23 6. II. c.  ],  wholly,  them  the  subjects  of  distinct   enactments; 

by  the  0  6.  IV.  c.  31 :  and  the  old  law  with  namely,  injuries  done  to  the  persons  of  indi- 

respect  to  mayhem  is  now  merged  in  the  last  viduals,  by  means  of  wanton  or  furious  dri- 
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Thus  much  for  the  felony  of  mayhem :  to  which  may  he  added  the  of- 
fence of  wilfully  and  maliciously  shooting  at  any  person  in  any  dwelling- 
house  or  other  place  ;  an  offence,  of  which  the  probable  consequence  may 
be  either  killing  or  maiming  him.  This,  though  no  such  evil 
consequence  ^ensues,  is  made  felony  without  benefit  of  clergy  by  [*208] 
statute  9  Geo.  I.  c.  22,  and  thereupon  one  Arnold  was  convicted 
in  1723  for  shooting  at  lord  Onslow ;  but,  being  half  a  madman,  was 
never  executed,  but  confined  in  prison,  where  he  died  about  thirty  years 
after  (3),  (4). 

II.  The  second  ofiTence,  more  immediately  afifecting  the  personal  secu- 
rity of  individuals,  relates  to  the  female  part  of  his  majesty's  subjects ; 
being  that  of  iheii  forcible  abduction  and  marriage;  which  is  vulgarly  cal- 
led stealing  an  heiress-  For  by  statute  3  Hen.  VII.  c.  2,  it  is  enacted,  that  if 
any  person  shall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  having  substance  eithet  in  goods  or  lands,  being  heir  apparent  to  her 
ancestors,  contrary  to  her  will ;  and  afterwards  she  be  married  to  such 
misdoer,  or  by  his  consent  to  another,  or  defiled ;  such  person,  his  procurers 
and  abettors,  and  such  as  knowingly  recieve  such  woman,  sh&ll  be  deemed 
principal  felons  ;  and  by  statute  30  Eliz.  c.  9,  the  benefit  of  clergy  is  taken 
away  from  all  such  felons,  who  shall  be  principals,  procurers,  or  accessa- 
ries before  the  fact  (5). 

▼ing,  and  by  means  of  spring-guns  and  man-  stroy  human  life,  or  inflict  grievous  bodily 

traps.  harm,  with  the  intent  that  the  same,  or  where- 

By  the  1  Geo.  IV.  c.  4,  it  is  enacted,  that  by  the  same,  may  destroy  or  inflict  grieTous 
if  any  person  whatever  shall  be  Titaimed  or  bodily  harm  upon  a  trespasser,  or  other  per- 
otherwise  injured  by  reason  of  the  wanton  and  son  coming  in  contact  therewith,  the  person 
fnrious  driving  or  racing,  or  by  the  wilful  mis-  so  setting  or  placing,  or  causing  to  be  so  set  cv 
conduct  of  any  coachman  or  other  person  hav-  placed,  such  gun,  trap,  or  engine  as  aforesaid, 
ing  the  charge  of  any  staj^ecoacn  or  public  shall  be  guilty  of  a  misdemeanor  (2). 
carriage,  such  wanton  or  furious  driving  or  (2)  In  New-York  any  one  who,  from  preroe- 
racing,  or  wilful  misconduct  of  such  coach-  dilated  design,  evinced  by  lying  in  wait  or 
man  or  other  person,  shall  be,  and  the  same  ofAendse,  or  with  intent  to  commit  a  felony, 
is  thereby  declared  to  be,  a  misdemeanor,  purposely  cots  out  or  disaoles  the  tongue  of 
and  punishable  as  such  by  fine  or  imprison-  another,  or  puts  out  his  eye,  or  slits  his  lip, 
ment.  Proviso,  not  to  extend  to  hackney  or  sliu  or  destroys  his  nose,  or  cuts  00*  or  dis- 
coaches  drawn  by  two  horses  only,  and  not  abies  any  limb  or  member,  is  punishable  with 
plying  for  hire  as  stagecoaches.  This,  it  will  imprisonment  not  less  than  seven  years.  (2 
be'  observed,  applies  onl^r  to  cases  where  some  R.  S.  664,  ^  27.) 
injury  short  of  death  is  inflicted.  Where  .  (3^  See  note  24,  p.  196,  ante, 
death  ensues  from  the  negligence  or  miscon-  (4)  This  statute  also  has  been  whollv  re- 
duct  of  such  persons,  the  ofl^ence  amounts  pealed  by  the  7  and  8  Geo.  IV.  c.  27,  and  the 
either  to  murder  or  manslaughter.  See  Rex  oRence  alluded  to  in  the  text  is  now  punish- 
V.  Walker,  I  C.  and  P.  320,  ante,  182,  note  able  under  the  9  Geo.  IV.  c.  31.  as.  11  and  12, 
mf  ride  ante,  194,  note  (21). 

By  the  7  and  8  G.  IV.  c.  18,  f  I,  it  is  enact-  ^6)  These  statutes  are  both  wholly  repeal- 
ed, that  if  any  person  shall  set  or  place,  or  ed  by  the  9  Geo.  IV.  c.  31,  by  ^  19  of  which  it 
cause  to  be  set  or  placed,  any  spring-gun,  is  enacted,  that  where  any  woman  shall  have 
man-trap,  or  other  engine  calculated  to  de-  any  interest,  whether  legal  or  equitable,  pre- 

t  Best,  C.  /.,  in  his  celebrated  charge  to  reckless  of  consequences,  either  from  mere 
the  Wilts.  Grand  Jury,  1827,  alluding  tp  cases  wantonness,  or  from  an  angry  feeling  against 
where  death  ensues  from  a  collision  of  carri-  the  proprietor  of  a  rival  coach,  but  intention- 
ages,  is  reported  to  have  said,  *'  the  collision  ally,  dnvea  one  carriage  against  another,  and 
of  carriages  may  be  either  accidental  or  from  thereby  occasions  the  death  of  a  person  in 
the  negligence  of  one  or  both  of  the  drivers ;  either  carriage,  that  is  murder,  although  the 
and.  in  such  case,  it  will  be  manslaughter,  driver  did  not  contemplate  so  fatal  an  issue. 
And  I  include  within  the  term  negligence.  Disguise  it  under  what  terma  you  will,  whether 
not  only  careless  driving,  but  exciting  the  it  originates  in  rivalry,  impatience,  or  mere 
horses  to  such  speed  that  they  cannot  be  stop-  wanton  indifference  to  the  safely  of  life,  such 
ped  or  properly  directed ;  the  knowinKly  dri-  furiouf  driving  manifesU  that  atrocious  wick- 
▼ing  unbroken  or  vicious  horses,  overloading  edness  of  disposition  which  lawyers  call  ma- 
a  coach,  or  using  one  that  has  insufficient  lice  prepense. ' 
strength  or  improper  harness.    But  if  a  man 
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In  Ihe  construction  of  this  statute  it  hath  been  determined,  1.  That  the 
indictment  must  allege  that  the  taking  was  for  lucre,  for  such  are  the  words 
of  the  statute  (/).  2.  In  order  to  shew  this,  it  must  appear  that  the 
woman  has  substance  either  real  or  personal,  or  is  an  heir  apparent  (m). 
3.  It  must  appear  that  she  was  taken  away  against  her  will.  4.  It 
must  also  appear  that  she  was  afterwards  married,  or  defiled.  And 
though  possibly  the  marriage  or  defilement  might  be  by  her  subsequent 
consent,  being  won  thereunto  by  flatteries  afler  £e  taking,  yet  this  is  felo- 
ny, if  the  first  taking  were  against  her  will  (n)  (7) :  and  so  vtca  versa,  if  the 
woman  be  originally  taken  away  by  her  own  consent,  yet  if  she  afterwards 

refuse  to  continue  with  the  ofiender,  and  be  forced  against  her  will, 
[*209]  she  may  from  that  time  as  properly  *be  said  to  be  taken  against 

her  will,  as  if  she  never  had  given  any  consent  at  all ;  for  tUl  the 
force  was  put  upon  her,  she  was  in  her  own  power  (o).  It  is  held  that  a 
woman,  thus  taken  away  and  married,  may  be  sworn  and  give  evidence 
against  the  offender,  though  he  is  her  husband  de  facto ;  contraiy  to  the 
general  rule  of  law ;  because  he  is  no  husband  de  jure,  in  case  the  actual 
marriage  was  also  against  her  will  (  d).  In  cases  indeed  where  the  actual 
marriage  is  good,  by  the  consent  of  tne  inveigled  woman  obtained  after  her 
forcible  abduction,  sir  Matthew  Hale  seems  to  question  how  far  her  evidence 
should  be  allowed  :  but  other  authorities  (q)  seem  to  agree,  that  it  should 
even  then  be  admitted  ;  esteeming  it  absurd,  that  the  ofiTender  should  thus 
take  advantage  of  his  own  wrong,  and  that  the  very  act  of  marriage,  which 
is  a  principal  ingredient  of  his  crime,  should  (by  a  forced  construction  of 
law)  be  maide  use  of  to  stop  the  mouth  of  the  most  material  witness  against 
him  (8). 


(0  1  Hawk.  P.  C.  no. 

(M)  IHai.  p.  C.06O.    1  Hawk.  p.  C.  109. 

(»)  1  Hal.  p.  C.  600. 

(0)  1  Hawk.  P.  C.  110. 


(v)  1  HaL  P.  C.  001. 

(0)  Cto,  Car.  488.   t  Keb.  I«S.    State  Trials,  V. 
4ft». 


■eot  or  fatare,  absolute,  conditional  or  contin-  offence  be  committed  for  the  sake  of  gain. 

Cant,  in  any  real  or  pereonal  estate,  or  sball  (7)  But  if  the  forcible  abduction  is  confin- 

e  an  heiress  presumptive,  or  next  of  kin  to  ed  to  one  county,  and  the  marriage  be  solem- 

any  one  having  such  interest,  if  any  person  nized  by  consent  in  another,  the  defendant 

shall,  from  motives  of  lucre,  take  away  or  de-  cannot  be  indicted  in  either,  though  had  the 

tain  such  woman  against  her  will,  with  intent  force  been  continued  into  tne  county  where 

to  marnr  or  defile  her,  or  to  cause  her  to  be  the  marriage  took  pUce,  no  subsequent  cod- 

married  or  defiled  by  any  other  person,  every  sent  woulu  avail.    Cro.  Car.  488.    Hob.  183. 

such  offender,  and  everv  person  counselling.  Hawk.  b.  2.  c.  25.  s.  40.     1  Russ.  820,  1.      1 

aiding,  or  ahptting  such,  offender,  shall   m  £ast,  P.  C.  453.    Where  the  female  is  under 

guilty  of  felony,  and  being  convicted  thereof,  no  restraint  at  the  time  of  marriage,  those 

shall  be  liable  to  be  timnsported  for  life,  or  for  who  are  present,  but  who  are  ignorant  of  the 

any  term  not  less  than  seven  years,  or  to  be  previous  circumstances,  will  not  share  in  the 

imprisoned,  with  or  without  hard  labour,  for  guilt  of  the  abduction.    Cro.  Car.  489.  403. 

anv  term  not  exceeding  four  years  (6).  As  to  accessaries  afler  the  fact,  see  1  East,  P. 

(6)  Any  person  who  takes  a  female  under  C.  453.    3  Chit.  Crim.  L.  816. 

the  a^e  of  fourteen  from  her  father,  mother.  f  8)  It  seems  to  be  well  agreed,  and  indeed 

guardian,  or  other  peison  having  the  l^al  to  oe  beyond  all  doubt,  that  where  a  woman  is 

charige  of  her  person  without  ikur  consent,  uihtn  .oieoy  and  married  by  /mec,  she  is  a  com- 

either  for  die  purpose  of  prostitution,  conco-  petont  witness  against  her  husband,  on  an  in* 

binage,  or  maniagef  may  be  imprisoned  not  dictment  for  that  offence.    See  Phil.  £v.  3d 

more  than  three  years,  and  fined  not  more  ed.  70,  and  the  authorities  there  cited.    But 

than  1000  dollars.  If  any  woman,  thoush  above  the  proposition  that,  where  she  consents  to  the 

that  9ge,  be  taken  bv  any  one  unlawfnily,  with  naniai^,  after  a  forcible  abduction,  her  evi* 

the  intent  to  com|>el  her  by  force,  menaoe,  or  dence  is  equally  admissible,  seems  to  admit 

duress,  to  marry  him  or  another,  or  to  be  defiU  of  some  doubt.    In  the  last  case  of  this  kind, 

ed :  the  offender  may  be  imprisoned  not  less  WakefidtTt,  both  the  abduction  and  the  mar- 

than  ten  years.    The  punishment  is  the  same  riagewere  in  fact  voluntary,  the  lady's  con- 

if  the  offence  be  consummated  by  procuring  sent  to  both  having  been  obtained  by  fraud ; 

the  marriase  or  defilement.    2  R.  S.  603,  ^  24,  bat  it  was  held  that  the  fraud  in  law  amount- 

25, 26.    The  woman,  it  will  be  perceived,  need  ed  lo/orce,  and  the  lady  was,  upon  that  ground 

not  be  an  heiress ;  nor  is  it  necessary  that  the  it  is  conceived,  admittod  as  a  witness  against 
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An  inferior  degree  of  the  same  kind  of  offence,  but  not  attended  with 
force,  is  punished  by  the  statutes  4^5  Ph.  &  Mar.  c.  8.  which  enacts, 
that  if  any  person,  above  the  age  of  fourteen,  unlawfully  shall  convey  or 
take  away  any  woman  child  unmarried  (which  is  held  (r)  to  extend  to  bas- 
tards as  well  as  to  legitimate  children),  within  the  age  of  sixteen  years,  from 
the  possession  and  against  the  will  of  the  father,  mother,  guardians,  or  go- 
vernors, he  shall  be  imprisoned  two  years,  or  fined  at  the  discretion  of  the 
justices ;  and  if  he  deflowers  such  maid  or  woman  child,  or  without  the  con- 
sent of  parents,  contracts  matrimony  with  her,  he  shall  be  imprisoned  five 
years,  or  fined  at  the  discretion  of  the  justices,  and  she  shall  forfeit  all  her 
lands  to  her  next  of  kin,  during  the  life  of  her  said  husband  (9).  So  that 
as  these  stolen  marriages,  under  the  age  of  sixteen,  were  usually  upon 
mercenary  views,  this  act,  besides  punishing  the  seducer,  wisely  removed 
the  temptation.  But  this  latter  part  of  the  act  is  now  rendered 
^almost  useless,  by  provisions  of  a  very  different  kind,  which  make  [*210] 
the  marriage  totally  void  (j),  in  the  statute  26  Geo.  II.  c.  33.  (10). 

III.  A  third  offence,  against  the  female  part  also  6f  his  majesty's  sub- 
jects, but  attended  with  greater  aggravation  than  that  of  forcible  marriage, 
is  the  crime  of  rape,  raplus  mulierum,  or  the  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will.  This,  by  the  Jewish  law  (/),  was  punished 
with  death,  in  case  the  damsel  was  betrothed  to  another  man  ;  and  in  case 
she  was  not  betrothed,  then  a  heavy  fine  of  fifty  shekels  was  to  be  paid  to 
the  damsel's  father,  and  she  was  to  be  the  wife  of  the  ravisher  all  the  days 
of  his  life ;  without  that  power  of  divorce,  which  was  in  general  permitted 
by  the  Mosaic  law. 

The  civil  law  (u)  punishes  the  crime  of  ravishment  with  death  pnd  con- 

(r)  Stra.  1169.  «)  Dent.  zxli.  S9. 

(«)  See  Book  I.  page  437,  Ac,  (m)  Cod.  0,  iU.  U. 

the  hoalMiiM].    A  doubt  afterwards  aroae  whe-  ment,  by  fine  or  imDrieonment,  or  by  both,  as 

ther  the  marriage  in  that  caae  was  valid  or  not,  the  court  shall  awara.    This  clause  was  fram- 

which  led  to  the  bringing  in  a  bill  to  annul  it ;  ed  for  the  purpose  of  meeting  such  a  case  as 

though  the  prevailing  opinion  among  the  pro-  that  of  Wakefidd. 

fession  seemed  to  be,  that  the  marriage  was  (10)  Such  a  marriage,  if  voluntary  on  the 
ipso  facto  void,  as  a  marriage  procured  by  part  of  the  female,  that  is,  not  procured  by 
force :  in  which  view  of  the  case,  the  admis-  force  or  fraud,  would  not  now  be  void ;  it  hav- 
sion  of  the  wife's  evidence  would  not  be  an  ing  been  held,  after  much  doubt  enteruined 
authority  upon  the  question  one  way  or  the  upon  the  point  among  the  profession,  (see  Doe 
other.  One  account  of  that  trial  states,  that  v.  Price,  1  M.  and  R.  6o3,)  that  the  4  Geo. 
HuUoek,  B.,  declared,  that  even  assuming  the  IV.  e.  76,  legalizes  marriages  which  would 
marriage  to  be  valid,  he  would  admit  the  otherwise  have  been  void  under  the  26  Geo. 
wife's  evidence,  for  there  were  cases  in  which  II.  c.  33,  on  account  of  the  minority  of  the 
the  evidence  of  wives  was  admissible  against  parties  and  the  nonconsent  of  parents.  See 
their  linsbands,  and  he  considered  that  to  be  Rex  v.  Birmingham,  2  M.  and  R.,  8  B.  and 
one  of  them.  And  upon  the  principle  that  a  O.  29,  and  the  judgment  of  Lord  Tenterden 
Woman  may  give  evidence  against  her  bus-  therein.  The  new  Act,  however,  provides, 
band  in  the  case  of  a  personal  wrong  done  to  section  23,  that  if  any  ndid  marriage  solem* 
herself,  it  does  seem  that  the  wife  would  be  a  nixed  by  licence  shall  be  procured  by  a  party 
competent  witness  in  a  prosecution  for  abduc-  to  such  marriage  to  be  solemnized  between 
tion,  even  though  the  marriage  was  valid.  persons,  one  or  both  of  whom  shall  be  under 
(9)  This  Act  of  4  and  5  P.  and  M.  c.  8,  is  age,  by  means  of  false  swearing  to  any  mat- 
wholly  repealed  by  the  9  Geo.  IV.  c.  31 ;  sec-  ter  to  which  such  party  is  required  personally 
tion  20  of  which  enacts,  that  if  any  person  to  depose,  all  the  property  accruing  from  the 
shall  unlawfully  take,  or  cause  to  be  taken,  marriage  shall  be  forfeited,  and  shall  be  secur- 
any  unmarried  girl,  being  under  the  age  of  ed  for  the  benefit  of  the  innocent  partv,  or  the 


charge  of  her,  every  such  offender  shall  be  sue  of  the  marriage,"  in  an  Act  of  Parliament 
guilty  of  a  misdemeanor,  and  being  convicted  must  mean  lawfid  issue,  which  they  could  not 
thereof,  shaU  be  liable  to  suffer  such  punish-    be,  if  the  marriage  was  void. 
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fiscation  of  goods :  under  which  it  includes  both  the  oflence  of  forcible  ab- 
duction, or  taking  away  a  woman  from  her  friends,  of  which  we  last  spoke : 
and  also  the  present  offence  of  forcibly  dishonouring  them  ;  either  of  which 
without  the  other,  is  in  that  law  sufficient  to  constitute  a  capital  crime. 
Also  the  stealing  away  a  woman  from  her  parents  or  guardians,  and  de- 
bauching her,  is  equally  penal  by  the  emperor's  edict,  whether  she  consent 
or  is  forced  .*  "  sive  volentihus,  sive  nolentibus  mulieribus,  tale  f acinus  fuerit 
pirpetratumP  And  this,  in  order  to  take  away  from  women  every  oppor- 
tunity of  offending  in  this  way  :  whom  the  Roman  law  supposes  never  to 
go  astray,  without  the  seduction  and  arts  of  the  other  sex  :  and  therefore,  by 
restraining  and  making  so  highly  penal  the  solicitations  of  the  men,  they 
meant  to  secure  effectually  the  honour  of  the  women.  "  Si  enim  ipsi  rap- 
tares  metUfVel  atracitate poenaey  ah  kujussnodi  facinore  se  temperaverint,  tmlU 
muHerif  sive  volenti,  sive  nolenti,  peecandi  locus  relinquetur ;  quia  hoc  ipsum 
velle  mulierum^  ah  insidiis  nequissimi  hominis,  qui  meditatur  rapinam, 
[*2 11]  inducitur,  *  Nisi  etenim  earn  solicitaverity  nisi  odiosis  artibus  drcum" 
venerit,  nonfaciet  earn  velle  in  tantumdedecus  sese  prodere."  But  our 
English  law  does  not  entertain  quite  such  sublime  ideas  of  the  honour  of 
either  sex,  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the  transgres- 
sors only  :  and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of 
rape,  that  it  roust  be  against  the  woman's  will. 

Rape  was  punished  by  the  Saxon  laws,  particularly  those  of  king 
Athelstan-(t&),  with  death  :  which  was  also  agreeable  to  the  old  Gothic  or 
Scandinavian  constitution  (x).  But  this  was  afterwards  thought  too  hard : 
and  in  its  stead  another  severe  but  not  capital  punishment  was  inflicted  by 
William^ the  Conqueror ;  viz,  castration,  and  loss  of  eyes  (y) ;  which  con- 
tinued till  after  Bracton  wrote,  in  the  reign  of  Henry  the  Third.  But  in 
order  to  prevent  malicious  accusations,  it  was  then  the  law  (and,  it  seems, 
still  continues  to  be  so  in  appeals  of  rape)  {z),  that  the  woman  should  im- 
mediately after,  "  dum  recens  fuerit  maleficittmy"  go  to  the  next  town,  and 
there  make  discovery  to  some  credible  persons  of  the  injury  she  has  suf- 
fered :  and  afterwards  should  acquaint  the  high  constable  of  the  hundred, 
the  coroners,  and  the  sheriff  with  the  outrage  (a).  This  seems  to  corres- 
pond in  some  degree  with  the  laws  of  Scotland  and  Arragon  (6),  which 
require  that  complaint  must  be  made  within  twenty-four  hours  :  though  af- 
terwards by  statute  Westm.  1.  c.  13.  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  fixed :  for 
as  it  is  usually  now  punished  by  indictment  at  the  suit  of  the  king,  the  maxim 
of  law.  takes  place,  that  nullum  tempus  occurrit  regi;  but  the  jury  will  rarely 
give  credit  to  &  stale  complaint.  During  the  former  period  also  it  was  held 
for  law  (c),  that  the  woman  (by  consent  of  the  judge  and  her  parents) 
might  redeem  the  offender  from  the  execution  of  his  sentence,  by  accepting 
him  for  her  husband ;  if  he  also  was  willing  to  agree  to  the  exchange,  but 

not  otherwise. 
[*212]  *In  the  3  Edw.  I.  by  the  statute  Westm.  1.  c.  13.  the  punish- 
ment of  rape  was  much  mitigated ;  the  offence  itself  of  ravishing 
a  damsel  within  age  (that  is,  tvoelve  years  old),  either  with  her  consent  or 
without,  or  of  any  other  woman  against  her  will,  being  reduced  to  a  tres- 
pass, if  not  prosecuted  by'  appeal  within  forty  days,  and  subjecting  the  of- 


(w)  Bracton,  L  3,  e.  28. 

(c)  Stlernh.  iejurt  Stieon,  7. 3,  e.  9L 

(y)  LL.  GuU  Com  c.  10. 

<s)  1  Hal.  P.  €.031. 


(a)  Glan.  1. 14,  e.  6.    Bract.  1. 3,  c.  96. 

\b)  Barrington,  143. 

te)  Olanv.  /.  14,  c.  6.   Bract.  I.  S,  e.  SB 
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fender  only  to  two  years'  imprisonment,  and  a  fine  at  the  kings's  will.  But 
this  lenity  being  productive  of  the  most  terrible  consequences,  it  was  in  ten 
years  afterwards,  13  Edw.  I.,  found  necessary  to  make  the  offence  of  forci- 
ble rape  felony  by  statute  Westm.  2.  c.  34.  And  by  statute  18  Eliz.  c.  7. 
it  is  made  felony  without  benefit  of  clergy  ;  as  is  also  the  abominable  wick* 
edness  of  carnally  knowing  and  abusing  any  woman  child  under  the  age 
of  ten  years  ;  in  which  case  the  consent  or  non-consent  is  immaterial,  as  by 
reason  of  her  tender  years  she  is  incapable  of  judgment  and  discretion  (11). 
Sir  Matthew  Hale  is  indeed  of  opinion  that  such  profligate  actions  commit- 
ted on  an  infant  under  the  age  of  twelve  years,  the  age'of  female  discretion 
by  the  common  law,  either  with  or  without  consent,  amount  to  rape  and 
felony  :  as  well  since  as  before  the  statute  of  queen  Elizabeth  (d) ;  but  that 
law  has  in  general  been  held  only  to  extend  to  infants  under  ten :  though 
it  should  seem  that  damsels  between  ten  and  tv^lve  are  still  under  the  pro- 
tection of  the  statute  Westm.  L  the  law  with  respect  to  their  seduction  not 
having  been  altered  by  either  of  the  subsequent  statutes  (12). 

A  male  infant,  under  the  age  of  fourteen  years,  is  presumed  by  law  in- 
capable to  commit  a  rape,  and  therefore  its  seems  cannot  be  found  guilty  of 
it.  For  though  in  other  felonies  malitia  supplet  aetalenif  as  has  in  some  cases 
been  shewn  ;  yet,  as  to  this  particular  species  of  felony,  the  law  supposes 
an  imbecility  of  body  as  well  as  mind  (e)  (13). 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot 
incapable  of  any  iujuries  of  this  kind  (/) :  not  allowing  *any  pu-  [*213] 
nishment  for  violating  the  chastity  of  her,  who  hath  indeed  no 
chastity  at  aU,  or  at  least  hath  no  regard  to  it.  But  the  law  of  England 
does  not  judge  so  hardly  of  offenders,  as  to  cut  off  all  opportunity  of  retreat 
even  from  common  strumpets,  and  to  treat  them  as  never  capable  of  amend- 
ment. It  therefore  holds  it  to  be  felony  to  force  even  a  concubine  or  harlot ; 
because  the  woman  may  have  forsaken  that  unlawful  course  of  life  (g) : 
for,  as  Bracton  well  observes  (A),  *'  licet  meretrxxfuerit  antea,  certe  tunc  tern" 
ports  nonfuitf  cum  reclamando  nequitiae  ejus  consentire  noluit.** 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved 
upon  an  indictment  of  rape,  they  are  of  such  a  nature,  that  though  neces- 
sary to  be  known  and  settled,  for  the  conviction  of  the  guilty  and  preserva- 
tion of  the  innocent,  and  therefore  are  to  be  found  in  such  criminal  treatises 
as  discourse  of  these  matters  in  detail,  yet  they  are  highly  improper  to  be 
publicly  discussed,  except  only  in  a  court  of  justice  (14).     I  shall  there- 

(d)  1  HaL  p.  C.  631.  (g)  1  Hal.  P.  C.  689.    1  Hawk.  P  C.  108. 

(«)  Ibid.  ih)  fol.  147. 

(/ )  Cod,  9.  9. 93.    Ff.  47.  2. 39. 

(in  In  NeW-Yift'k  these  two  offences  are  if  any  person  shall  udlawftilly  and  carnally 

punished  by  imprisonment  not  less  than  ten  know  and  abuse  any  girl,  being  above  the  age 

years.    The  carnal  knowledge  of  a  woman  of  ten  years,  and  under  the  age  of  twelre 

above  the  age  of  ten  without  her  consent,  by  years,  every  such  offender  shall  be  guilty  of  a 

administering  to  her  any  substance  or  liquid  misdemeanor,  and  bein^   c(»victed  thereof, 

as  will  prevent  effectual  resistance,  is  punish-  shall  be  liable  to  be  imprisoned,  with  or  with- 

edwith  imprisonment  not  exceeding  five  years,  out  bard  labour,  for  such  term  as  the  court 

(2  R.  S.  663,  ^  22,  23.)  shall  award. 

(12)  All  these  statutes  are  repealed  by  9  Geo.  And  sec^.  18  enacts  that  the  carnal  know* 

IV.  c.  31,  which  enacts,  section  16,  that  everr  i|edg|e  shall  be  complete  upon  proof  of  peoe- 

person  convicted  of  the  crime  of  rape  shall  xration  only, 

suffer  death  as  a  felon.  See  also  2  R.  S.  735,  ^  16. 

Section  17,  that  if  any  person  shall  unlaw-  (13)  But  an  infant  under  fourteen  may  be 

fully  and  carnally  know  and  abuse  any  girl  guilty  as  an  abettor,  if  shewn  to  possess  a  mis- 

under  the  age  of  ten  years,  every  such  offend-  chievous  discretion.    1  Hale,  630. 

er  shall  be  guilty  of  felony,  and  being  convict-  (14)  See  Chittv,  Crim.  law,  810.   Stark  oa 

ed  thereof,  nhalf  suffer  death  as  a  felon  :  and  Evid. 
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fore  merely  add  upon  this  head  a  few  remarira  from  sir  Matthew  Hale  :  widi 
regard  to  the  competency  and  credibility  of  witnesses  ;  which  may,  saho 
pudorcj  be  considered. 

And,  first,  the  party  ravished  may  give  evidence  upon  oath,  and  is  in  law 
a  competent  witness  ;  but  the  credibility  of  her  testimony,  and  how  far 
forth  she  is  to  be  believed,  must  be  left  to  the  jury  upon  the  circumstances 
of  fact  that  concur  in  that  testimony.  For  instance  :  if  the  witness  be  of 
good  fame  ;  if  she  presently  discovered  the  offence,  and  made  search  for  the 
offender ;  if  the  party  accused  fled  for  it ;  these  and  the  like  are  concurring 
circumstances  which  give  greater  probability  to  her  evidence.  But,  on  the 
other  side,  if  she  be  of  evil  fame,  and  stand  unsupported  by- others  ;  if  she 
concealed  the  injury  for  any  considerable  time  after  she  had  opportunity  to 
complain  ;  if  the  place,  where  the  fact  was  alleged  to  be  committed,  was 

where  it  was  possible  she  might  have  been  heard,  and  she  made 
[*214]    no  outcry;   these   and  the  *like   circumstances  carry  a  strong 

but  not  conclusive  presumption  that  her  testimony  is  false  or 
feigned  (15),  (16). 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under 
twelve  years  of  age,  she  may  still  be  a  competent  witness,  if  she  hath 
sense  and  understanding  to  know  the  nature  and  obligations  of  an  oath ; 
or  even  to  be  sensible  of  the  wickedness  of  telling  a  deliberate  lie  (17). 
Nay,  though  she  hath  not,  it  is  thought  by  sir  Matthew.  Hale  (t)  that  she 
ought  to  be  heard  without  oath,  to  give  the  court  information  ;  and  others 
have  held,  that  what  the  child  told  her  mother,  or  other  relations,  may  be 

(t)  1  Hal.  p.  C.  634.        • 

(15)  But  the  rale  respecting  the  time  that  place  in  Trinity  term,  1822 ;  and  though  it 
elapses  before  the  prosecutrix  complains  will  may  not  hitherto  have  been  expressly  ovemil- 
not  apply  where  there  is  a  good  reason  for  the  ed,  it  seems  very  donbtful  wnether  it  would 
delays  as  that  she  was  under  the  control,  or  now  be  supported.  At  the  Kent  Winter  Gaol 
influenced  by  fear  of  her  ravisher.  1  East,  P.  Delivery,  in  the  very  same  year,  a  similar  case 
C.  445.  And  so  all  other  general  rules,  as  occurred.  Rex  v.  Pesrson,  in  which,  upon  the 
thev  are  deduced  from  circumstances,  must  prosecutrix  swearing  that  she  beliered  the 
yield,  when  they  appear  to  be  unsafe  guides  prisoner  to  be  her  husband,  and  consequently 
to  the  discovery  of  truth.  The  stale  and  ap-  made  no  resistance,  the  editor,*  as  counsel  for 
pearance  of  the  prosecutrix,  marks  of  violence  the  prisoner,  objected  that  the  offence  was 
upon  her  person,  and  the  torn  and  disordered  not  rape  and  that  the  indictment  could  not  be 
stat^  of  her  dress  recentl)  after  the  transac-  supported.  But  Baifley^  /.,  refused  to  stop 
tion,  at  the  time  of  complamt,  are  material  the  prosecution,  intimating  his  own  strong 
eircumstances,  which  are  always  admissible  opinion  that  such  facts  did  amount  to  rape, 
in  evidence.  See  2  Staik.  241.  If  the  pro-  and  declaring  his  intention  to  reserre  the 
secutrix  be  an  infant  of  tender  years,  the  point  for  the  opinion  of  the  twelve  judges,  if « 
tohoU  of  her  account  recently  given  seems  to  it  should  be  necessary  ;  which,  however,  was 
be  admissible,  for  it  is  of  the  highest  impor-  not  the  case,  the  prisoner  being  acquitted  on 
tance  to  ascertain  the  aecuney  of  her  reoollec>  the  merits.  The  only  plausible  ground  for 
tion,  East,  P.  G.  443.  Stark,  on  Evidence,  contending  that  such  an  offence  does  not 
part  iv.  1268 ;  but  in  3  Stark.  Rep.  241,  upon  amount  to  rape,  seems  to  be,  the  total  absence 
an  indictment  for  an  attempt  to  commit  a  rape  of  force  on  the  part  of  the  man,  and  of  resist- 
upon  an  adult,  Holro)rod,  J.  held,  tliat  the  jmt-  ance  on  the  part  of  the  woman ;  but  that  does 
ticuiars  of  the  complaint  made  by  the  proseou-  not  appear  to  be  a  solid  or  well-founded  aiga> 
trix  recently  after  the  iniury  were  not  admis-  ment ;  because  the  fracud  practised  would,  by 
sible  in  evidence.  In  uia  case  of  the  death  construction  of  law,  be  considered  as /oroc,  as 
of  ihe  prosecutrix,  her  depositions,  taken  be*  in  Wakefietd's  case  of  abduction,  ante,  209, 
fore  a  magistrate,  are  admissible,  though  not  notes  (7}  and  (8),  and  in  other  oases \hat  might 
authenticated  by  her  signature.  2  Leach,  854<  be  mentioned,  and  would  thus  support  the  ne> 
996.  cessary  allegation  of  force  in  the  indictment. 

(16)  It  has  been  held,  by  a  majority  of  the  (17)  When  the  child  does  not  sufficiently 
judges,  that  having  oamal  knowledge  of  a  understand  the  nature  and  obligation  of  an 
married  woman,  under  circumstances  which  oath,  the  judge  will  put  off  the  trial,  for  the 
induce  her  to  suppose  it  is  her  husband,  does  child  to  be  instructed  in  the  mean  time.  Bac 
not  amount  to  the  crime  of  rape.    Rex  v.  Jack-  Ab.  £vid.  a.  Leach,  430.  n. 

son,  R.  &  R.  C.  C.  487.    That  decision  took 
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giyen  in  eridence,  since  the  nature  of  the  case  admits  frequently  of  no  bet- 
ter proof.  But  it  is  now  settled,  [Brazier's  case,  before  the  twelve  judges, 
P.  19  G.  III.]  that  no  hearsay  evidence  can  be  given  of  the  declaration  of 
a  child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child  be  examined 
in  court  without  oath  :  and  Uiat  there  is  no  determinate  age,  at  which  the 
oath  of  a  child  ought  either  to  be  admitted  or  rejected*  Yet,  where  the 
evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order  to  render 
their  evidence  credible,  that  there  should  be  some  concurrent  testimony  of 
time,  place,  and  circumstances,  in  order  to  make  out  the  fact :  and  that 
the  conviction  should  not  be  grounded  singly  on  the  unsupported  accusa- 
tion of  an  infant  under  years  of  discretion.  There  may  be  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that  is,  who  may 
be  admitted  to  be  heard  ;  and  yet,  after  being  heard,  may  prove  not  to  be 
credible,  or  such  as  the  jury  is  bound  to  believe.  For  one  excellence  of 
the  trial  by  jury  is,  that  the  jury  are  triers  of  the  credit  of  the  witnesses, 
as  well  as  of  the  truth  of  the  fact. 

*  "  It  is  true,  says  this  learned  judge  (k),  that  rape  is  a  most  [*21d] 
detestable  crime,  and  therefore  ought  severely  and  impartially 
to  be  punished  with  death  ;  but  it  must  be  remembered  that  it  is  an  ac- 
cusation easy  to  be  made,  hard  to  be  proved,  but  harder  to  be  defended  by 
the  party  accused,  though  innocent."  He  then  relates  two  very  extraor- 
dinary cases  of  malicious  prosecution  for  this  crime,  that  had  happened 
within  his  own  observation  ;  and  concludes  thus  :  *'  I  mention  these  in- 
stances, that  we  may  be  the  more  cautious  upon  trials  of  offences  of  this 
nature,  wherein  the  court  and  jury  may  with  so  much  ease  be  imposed 
upon,  without  great  care  and  vigilance ;  the  heinousness  of  the  ofience 
many  times  transporting  the  judge  and  jury  with  so  much  indignation 
that  they  are  overhastily  carried  on  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony  of  sometimes  false  and  malicious  wit- 
nesses." 

lY.  What  has  been  here  observed,  especially  with  regard  to  the  man- 
ner of  proof,  which  ought  to  be  more  clear  in  proportion  as  the  crime  is 
the  more  detestable,  may  be  applied  to  another  oifence,  of  a  still  deeper 
malignity ;  the  infamous  crime  against  nature,  committed  either  with  man 
or  beast.  A  crime  which  ought  to  be  strictly  and  impartially  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an  offence  of  so  dark 
a  nature,  so  easily  charged,  and  the  negative  so  difficult  to  be  proved,  that 
the  accusation  should  be  clearly  made  out :  for,  if  false,  it  deserves  a  pu- 
nishment inferior  only  to  that  of  the  crime  itself. 

I  will  not  act  so  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as 
to  dwell  any  longer  upon  a  subject,  the  very  mention  of  which  is  a  disgrace 
to  human  nature  (18),  (10).     It  will  be  more  eligible  to  imitate  in  this 

(k)  1  Hal.  P.O.  035. 

(18)  As  to  the  decUioiw,  see  1  £ast  P.  C.  kind  or  with  any  imiifuiZ,  shall  suffer  death  as 
480.  437.  Bae.  Ab.  Sodomy.  Hawk.  b.  1.  c.  a  felon.  And,  by  ^  16,  it  is  directed,  that  the 
4.  1  Hale,  669,  679.  Com.  Dig.  Justices,  s.  proof  of  penetration  only  shall  be  sufficient 
4.    Russ.  &  Ry.  C.  C.  331.    If  committed  on  ibr  the  purpose  of  conviction. 

a  boy  under  fourteen,  it  is  felony  in  the  agent  In  New-York  the  crime  is  punishable  bv 

only.     1  Hole,  470.     3  Co.  Inst.  59.     As  to  imprisonment  not  more  than  10  years.  (2  K. 

sending  threatening  letters,  charging  a  party  S.  669,  ^  20 :)  our  statute,  2  R.  S.  735,  ^  18,  is 

with  this  offence,  see  ante,  144,  note  3.    As  similar  tathe  18th  section  of  the  English  Act, 

to  offence  of  soliciting  another  to  commit  the  9  Geo.  IF.  c.  31 ;  in  the  description  of  the  of- 

offence,  see  2  East,  5.  fence,  however,  our  Act  uses  the  world  6e««f, 

(19)  By  Stat.  9  Geo.  IV.  c.  31,  ^  15,  eveiy  not  animal.  See  1  Rusael  568»at  to  the  word 
person  guilty  of  this  offence,  either  with  man-  beast 
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respect  the  delicacy  of  our  English  law,  which  treats  it,  in  its  very  indict- 
ments, as  a  crime  not  fit  to  be  named:  *^peccatum  illud  horribile,intet 
[*216]  christianos  non  nominandum  (A)."  A  taciturnity  observed  *like- 
wise  by  the  edict  of  Constantius  dhd  Constans  (I) ;  "  ubi  scelus 
est  idy  quod  non  proficit  scire,  jubemus  insurgere  leges,  artnari  jura  gladio 
ultore,  ut  exqusitis  poenis  subdantur  infames,  qui  sunt,  vel  qui futuri  sunt  rei/* 
Which  leads  me  to  add  a  word  concerning  its  punishment. 

This  the  voice  of  nature  and  of  reason,  and  the  express  law  of  God  (m), 
determined  to  be  capital.  Of  which  we  have  a  signal  instance,  long  before 
the  Jewish  dispensation,  by  the  destruction  of  two  cities  by  fire  from  hea- 
ven ;  so  that  this  is  an  universal,  not  merely  a  prpvincial  precept.  And 
our  ancient  law  in  some  degree  imitated  this  punishment,  by  command* 
ing  such  miscreants  to  be  burnt  to  death  (n) ;  though  Fleta  (o)  says  they 
should  be  buried  alive  ;  either  of  which  punishments  was  indifferently 
used  for  this  crime  among  the  ancient  Goths  (p).  But  now  the  genertd 
punishment  of  all  felonies  is  the  same,  namely,  by  hanging ;  and  this  of- 
fence (being  in  the  times  of  popery  only  subject  to  ecclesiastical  censures) 
was  made  felony  without  benefit  of  clergy  by  statute  25  Hen.  VIII.  c.  6. 
revived  and  confirmed  by  5  Eliz.  c.  17.  Ajdd  the  rule  of  law-herein  is, 
that  if  both  are  arrived  at  years  of  discretion,  agentes  et  cansentientes  pari 
poenae  plectantur  {q). 

These  are  all  the  felonious  offences  more  immediately  against  the  per- 
sonal security  of  the  subject.  The  inferior  offences  or  misdemeanors,  that 
fall  under  this  head,  are  assaults,  batteries,  wounding;  false  imprisonment,  and 
kidnapping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these  offences 
in  general,  I  have  nothing  further  to  add  to  what  has  already  been  ob- 
served in  the  preceding  book  of  these  commentaries  (r) ;  when  we  consi- 
der them  as  private  wrongs,  or  civil  injuries,  for  which  a  satisfaction  or 
remedy  is  given  to  the  party  aggrieved.  But,  taken  in  a  public 
[*217]  light  as  a  ^breach  of  the  king's  peace,  an  affront  to  his  govern- 
ment, and  a  damage  done  to  his  subjects,  they  are  also  ipdictable 
and  punishable  with  fines  and  imprisonment ;  or  with  other  ignominious 
corporal  penalties,  where  they  are  committed  with  any  very  atrocious  de- 
sign (s)  (20).  As  in  case  of  an  assault  with  an  intent  to  murder,  or  with 
an  intent  to  commit  either  of  the  crimes  last  spoken  of  (21) ;  for  which 
intentional  assaults,  in  the  two  last  cases,  indictments  are  much  more 
usual  than  for  the  absolute  perpetration  of  the  facts  themselves,  on  account 
of  the  difficulty  of  proof ;  or,  when  both  parties  are  consenting  to  an  unna- 
tural attempt,  it  is  usual  not  to  charge  any  assault ;  but  that  one  of  them 
laid  hands  on  the  other  with  intent  to  comnut,  and  that  the  other  permitted 
the  same  with  intent  to  suffer,  the  commission  of  the  abominable  crime 
before  mentioned.  And,  in  all  these  cases,  besides  heavy  fine  and  impri- 
sonment, it  is  usual  to  award  judgment  of  the  pillory  (22). 

{hi  See  in  Hot.  Par).  50  Bdw.  III.  n.  58,  a  com-  (o)  2. 1,  c  S7. 

plaint,  that  a  Lombard  did  commit  the  tin,  **  that  (ji)  Stiemh.  itjmn  Goth,  L  S,  c.  9. 

was  not  to  be  named.**    (IS  Rep.  37  {q)  3  Inst.  50. 

(0  Cod.  9. 0.  31.  (r)  Soe  book  III.  pace  120. 

(m)  Levit.  XX.  18.  15.  (t)  1  Hawk.  P.  C.  85. 

(h)  Britt.  e.  9. 

(20)  See  9  Geo.  IV.  e.  31,  ^  24  to  20 :  pre-  (21)  See  ante,  note  24.  p.  196. 

•cribing  the  punishment  of  partacnlar  aseaulte,  (22)  The  punishment  of  pillory  is  now  takMi 

and  the  summary  proceeding  before  two  jos-  away  by  the  56  Geo.  III.  o.  138.     In  eases  of 

tiees  in  ease  of  common  assaults.                  •  assaults  of  a  rery  aggreTated  nature,  the  pu- 
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There  is  also  one  species  of  battery,  more  atrocious  and  penal  than  the 
rest,  which  is  the  beating  of  a  clerk  in  orders,  or  clergyman  ;  on  account 
of  the  respect  and  reverence  due  to  his  sacred  character,  as  the  minister 
and  ambassador  of  peace.  Accordingly  it  is  enacted  by  the  statute  called 
articuli  cleri,  9  Edw.  II.  c.  3  (23),  that  if  any  person  lay  violent  hands  upon 
a  clerk,  the  amends  for  the  peace  broken  shall  be  before  the  king ;  that  is, 
by  indictment  in  the  king's  courts ;  and  the  assailant  may  also  be  sued  be- 
fore the  bishop,  that  excommunication  or  bodily  penance  may  be  imposed  : 
which  if  the. offender  will  redeem  by  money,  to  be  given  to  the  bishop,  oi 
the  party  aggrieved,  it  may  be  sued  for  before  the  bishop  ;  whereas  other- 
wise to  sue  in  any  spiritual  court  for  civil  damages  for  the  battery,  falls 
within  the  danger  of  praemunire  (t).  But  suits  are,  and  always  were,  al- 
lowable in  the  spiritual  court,  for  money  agreed  to  be  given  as  a  commu- 
tation for  penance  (u).  So  that  upon  the  whole  it  appears,  that  a  person 
guilty  of  such  brutal  behaviour  to  a  clergyman,  is  subject  to  three  kinds  ot 
prosecution,  all  of,  which  may  be  pursued  for  one  and  the  same  offence  : 
an  indictment,  for  the  breach  of  the  king's  peace  by  such  assault  and  bat- 
tery ;  a  civil  action,  for  the  special  damage  sustained  by  the  party  injured ; 
and  a  suit  in  the  ecclesiastical  court,  first,  pro  correctione  et  salute  animae^  by 
enjoining  penance,  and  then  again  for  such  sum  of  money  as 
shall  be  agreed  on  for  taking  off  the  penance  enjoined ;  *it  being  [*218] 
usual  in  those  courts  to  exchange  their  spiritual  censures  for  a 
round  compensation  in  money  (v) ;  perhaps  because  poverty  is  generally 
esteemed  by  the  moralists  the  best  medicine  pro  salute  animae, 

VIII.  The  two  remaining  crimes  and  offences,  against  the  persons  of 
his  majestjr's  subjects,  arc  infringements  of  their  natural  liberty  :  concern- 
ing the  first  of  which, /a/^^  imprisonment,  its  nature  and  incidents,  I  must 
content  myself  with  referring  the  student  to  what  was  observed  in  the  pre- 
ceding book  (io),  when  we  considered  it  as  a  mere  civil  injury.  But 
besides  the  private  satisfaction  given  to  the  individual  by  action,  the  law 
also  demands  public  vengeance  for  the  breach  of  the  king's  peace,  for  the 
loss  which  the  state  sustains  by  the  confinement  of  one  of  its  members^ 
and  for  the  infringement  of  the  good  order  of  society.     We  have  seen  be- 

(f)  2  Inst.  492.  6S0.  (v)  3  Roll.  Rep.  384. 

(tf)  Artie.  CUr.  Edw.  II.  e.  4.  F.  N.  B.  53.  (w)  See  book  III.  page  197. 

nishment  of  whipping  has  been  inflicted  in  fendant,  in  expiation  of  his  offence,  in  addi- 

addition  to  that  ot  imprisonment  and  finding  tion  to  the  imprisonment  inflicted  on  him.    11 

sureties  for  good  behaviour.     1  Bum.  J,  24th  East,  46. 

edit.  231.     1  East  P.  C.  406.    The  3  Geo.  IV.  (23)  This  Act  is  repealed,  so  far  as  relates 

c.  114.  inflicts  a  severer  punishment  on  per-  to  laying  violent  hands  on  a  clerk,  by  9  Geo. 

sons   guilty  of  assaults,  therein  particularly  lY.c.  31:  by  ^  23  of  which,  if  any  person  shall 

described.    In  cases  where  the  offence  more  arrest  any  clergyman  upon  any  civil  process, 

immediately  affects  the  Individual,  the  defend-  while  he  shall  be  performing  divine  service, 

ant  is  sometimes  permitted  bv  the  court,  even  or  shall,  with  the  knowledge  of  such  person, 

after  conviction,  to  speak  with  the  prosecutor,  be  going  to  a>erform  the  same,  or  retuminff 

before  any  judgment  is  pronounced,  and  a  tri-  from  the  performance  thereof,  every  such  of- 

vial  punishment  (generally  a  fine  of  a  shil-  fender  shall  be  guilty  of  a  misdemeanor ;  and, 

ling)  is  inflicted,  if  the  prosecutor  declares  being  convicted  thereof,  shall  sufler  such  pu- 

himself  satisfled,  post  363,  4.     And  where  in  nishment,  by  fine  or  imprisonment,  or  by  both, 

a  case  of  indictment  for  ill-treating  a  parish  as  the  court  shall  awara.    The  50  Edw.  III.  c. 

apprentice,  a  security  for  the  fair  expenses  of  5,  and  1  Rich.  II.  c.  15,  upon  the  same  subject, 

the  prosecution  had  been  given  by  the  defend-  are  also  repealed  by  the  new  Act.  The  arrest, 

ant,  after  conviction,  upon  an  understanding  if  not  on  a  Sunday,  would  be  good  in  law. 

that  the  court  would  abate  tbe  period  of  his  Wats.  c.  34. 

imprisonment,  the   security  was  held   to  be  In  New-York,  clergymen  have  no  such  pri- 

good,  upon  the  ground  that  it  was  given  with  ritcges  as  are  allowed  by  the  Act  9  Geo.  IV. 

the  sanction  of  the  court,  and  to  be  oonsidered  c.  31.  alx>ve  referred  to. 
fts  part  of  the  punishment  suffered  by  the  de- 
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fore  (x),  that  the  most  atrocious  degree  of  this  offence,  that  of  sending  any 
subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas,  whereby  he  is 
deprived  of  the  friendly,  assistance  of  the  laws  to  redeem  him  from  such  his 
captivity,  is  punished  with  the  pains  oi  praemunire^  and  incapacity  to  hold 
any  office,  without  any  possibility  of  pardon  (y).  And  we  may  also  add, 
that  by  statute  43  Eliz.  c.  13.  (24)  to  carry  any  one  by  forceout  of  the  four 
northern  counties,  or  imprison  him  within  the  same,  in  order  to  ransom 
him  Or  make  spoil  of  his  person  or  goods,  is  felony  without  benefit  of  cler- 
gy, in  the  principals  and  all  accessaries  before  the  fact.  Inferior  degrees 
of  the  same  offence,  of  false  imprisonment,  are  also  punishable  by  indict- 
ment (like  assaults  and  batteries),  and  the  delinquent  may  be  fined  and 
imprisoned  (j).  And  indeed  (a)  there  can  be  no  doubt,  but  that  all  kinds 
of  crimes  of  a  public  nature,  all  di8turt)ance8  of  the  peace,  all  oppressions, 
and  other  misdemeanors  whatsoever  of  a  notoriously  evil  example,  may  be 

indicted  at  the  suit  of  the  king. 
[*219]        *IX.  The  other  remaining  offence,  that  of  kidnappings  being  the 

forcible  abduction  or  stealing  away  of  a  man,  woman,  or  child, 
from  their  own  country,  and  sending  them  into  another,  was  capital  by 
the  Jewish  law.  "  He  that  stealeth  a  man,  and  selleth  him,  or  if  he  be 
found  in  his  hand,  he  shall  surely  be  put  to  death  (6)"  So  likewise  in  the 
civil  law,  the  offence  of  spiriting  away  and  stealing  men  and  children ; 
which  was  called  plagium,  and  the  offenders  plagiarii,  was  punished  with 
death  (c).  This  is  unquestionably  a  very  henious  crime,  as  it  robs  the 
king  of  his  subjects,  banishes  a  man  from  his  country,  and  may  in  its  con- 
sequences be  productive  of  the  most  cruel  and  disagreeable  hardships ;  and 
therefore  the  common  law  of  England  has  punished  it  with  fine,  imprison- 
ment, and  pillory  (25),  (26).     And  also  the  statute  11  &  12  W.  III.  c.  7, 


(«)  Seepage  116. 

(y)  Sut.81Car.  II.  C.3. 

(s)  West.  Symbol,  part  8,  pafe  03. 

(c)  1  Hawk.  P.  C.  910. 


10. 


(()  Exod.  zxi.  IS. 

(c)  Fr.48.ld.  1. 

(<f)  Rayin.474.   S  Shew.  ttl.  Skin.  47. 


Comb. 


(24)  Repealed  by  7  and  8  Geo.  IT.  o.  27:  such  child,  or  with  intent  to  steal  any  article 

bat  «ee  31  Car.  Ii.  e.  2.  which  prohibita  the  upon  or  about  the  person  of  such  child,  to 

sending  of  any  British  subject  to  any  foreign  whomsoerer  such  article  may  belong ;  or  if 

prison.    See  also  2  R.  8.  692,  ^11,  and  id.  an^  person  ahaU,  with  any  such  intent  as  afore- 

664,  6  28,  dec.  said,  receive  or  harbour  any  such  child,  know- 


But  it  cannot  be  considered  a  felony,  where  a  oflfender,  and  every  person  counselling,  adding 

child  is  stolen  and  not  deprived  of  its  clothes,  or  abetting,  such  offender,  shall  be  guilty  of 

This  crime  would  in  ^neral  be  an  aggravated  felony ;  and  being  convicted  thereof,  shall  be 

species  of  false  imprisonment ;  but,  without  liable  to  be  transported  for  the  term  of  seven 

referring  it  to  that  class  of  offences,  stealing  years,  or  to  be  imprisoned,  with  or  without 

a  child  from  its  parents  is  an  act  so  shocking  nard  labour,  for  any  term  not  exceeding  two 

and  horrid,  that  it  would  be  considered  the,  years,  and  if  a  male,  to  be  once,  twice,  or 

highest  misdemeanor,  punishable  b^  fine  and  thrice,  publicly  or  privately  whipped,  (if  the 

imprisonment,  upon  the  same  principle  on  court  shall  so  think  fit,)  in  addition  to  such 

which  it  was  decided  to  be  a  misdemeannr,  to  imprisonment    Provided  alwavs,  that  no  per- 

steal  a  dead  body  from  a  grave.  son  who  shall  have  claimed  to  be  the  father  of 

(26)  Stealing  children  was,  by  54  Geo.  III.  an  illegitimate  child,  or  to  have  any  richt  to 

c.  101,  punishable  as  in  cases  of  grand  larce-  the  possession  of  such  child,  shall  be  liable  to 

ny  :  but  that  statute  is  now  repealed  by  9  Geo.  be  prosecuted  by  virtue  hereof,  on  account  of 

Iv.  e.  31 ;  by  ^  21  of  which,  '*  if  any  person  his  getting  possession  of  such  child,  or  taking 

shall  maliciously,  either  by  force  or  fraud,  such  child  out  of  the  possession  of  the  mo* 

lead  or  take  away,  or  decoy  or  entice  away,  ther,  or  any  other  person  having  the  lawful 

or  detain,  any  child  under  the  age  of  ten  years,  charge  thereof.'* 

with  intent  to  deprive  the  parent  or  parents.       In  New-York,  the  Act  (2  R.  S.  665,  ^  34.) 

or  any  other  person  having  the  lawful  care  or  is  nearly  the  same  as  that  part  of  the  English 

charge  of  such  child,  of  the  possession  of  Act  that  precedes  the  part  which  notices  the 
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though  principally  intended  against  pirates,  has  a  clause  that  extends  to 
{werent  the  leaving  of  sach  persons  abroad,  as  are  thus  kidnapped  or  s)pi- 
rited  away  ;  by  enacting,  that  if  any  captain  of  a  merchant  vessel  shall 
(during  his  being  abroad)  force  any  person  on  shore,  or  wilfully  leave  him 
behind,  or  refuse  to  bring  home  all  such  men  as  he  carried  out,  if  able  and 
desirous  to  return,  he  shall  suffer  three  months'  imprisonment  (27).  And 
thus  much  for  offences  that  more  immediately  affect  the  persons  of  indi- 
viduals. 


CHAPTER  XVI. 


OF  OFFENCES  AGAINST  THE  HABITATIONS  OF 

INDIVIDUALS. 

The  only  two  offences,  that  more  immediately  affect  the  habitations  of 
individuals  or  private  subjects,  are  those  of  arson  and  burglary. 

1.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  burning  the  house  or 

out«house  of  another  man  (1).     This  is  an  offence  of  very  great  malignity^ 

intent  to  steal  clothes,  the  reet  of  the  Act  is  ly,  for  the  examinstion  of  witnestet  abroad ; 

not  in  ours :  the  punishment  may  be  imprison-  and  the  depositions  taken  under  the  same, 

ment  not  excedmg  10  years,  and  a  fine  not  shall  be  receired  in  evidence  on  the  trial  of 

exceeding  500  dollars.  every  such  indictment  or  information.      So 

UnlawfoUy  and  forcibly  seizing  and  confin-  much  of  the  11  and  12  W.  III.  e.  7,  and  of  the 
ing  another,  or  inveigling  or  kidnapping  him  58  G.  Ill,  c.  38,  as  related  to  this  subject,  is 
with  intent  to  cause  him  to  be  secretly  con-  repealed  bv  the  0  G.  IV.  c.  31. 
fined  or  imprisoned  in  this  state  against  his  (1)  In  New- York,  arson  in  the  firti  degree 
will,  or  to  cause  him  to  be  sent  out  of  the  state  is  punished  with  death.  It  is  the  wilfully  set- 
against  his  will,  or  to  be  sold  as  a  slave,  or  in  ting  fire  to,  or  burning,  in  the  night  time,  a 
any  way  held  to  service  against  his  will,  is  dwelling-hovme  in  which  there  shall  be  at  the 
minishable  by  imprisonment  of  the  principal  time  some  human  beinc :  and  eveiy  house, 
for  not  more  than  10  years  ;  and  of  any  acces-  prison,  jail,  or  other  edince,  which  shall  have 
sarv  after  the  fact,  for  not  more  than  6  years,  been  ia«a//y  occupied  bv  persons  lodging 
and  by  a  fine  on  such  accessanr  of  not  more  therein  at  tughtt  shall  be  deemed  a  dwellmg- 
than  500  dollars.  (2  R.  S.  664,  OEO.)  Sellios  house  of  any  person  so  lodging  therein.  But 
any  person  of  colour,  who  has  been  inveigled  no  warehouse,  barn,  shed,  or  other  out-house, 
or  Kidnapped  from  this  state  to  another,  is  pa-  is  to  be  deemed  a  dwelling,  or  part  of  a  dwel- 
nishable  by  imprisonment  not  exceeding  10  ling,  unless  it  be  joined  to,  hnnudiately  con- 
years  and  fine  not  exceeding  1,000  dollars,  nected  with,  and  part  of,  &  dwelling.  (2  R.  S. 
(16. 665,  ^  32.)    See  ib.  as  to  venue.  657;  ^  9,  10.) 

(27)  By  9  Geo.  IV.  c.  31,  ^  30,  if  any  maS"  Arson  in  the  second  degree,  is  the  wilfully 

ter  of  a  merchant  vessel  shall,  daring  bis  be-  setting  fire  to,  or  burning, 

ing  a  broad,  force  any  man  on  shore,  or  wilfully  1.  Any  inhabited  dwelling-house  in  the  dav 

leave  him  behind  in  any  of  his  majesty's  colo-  time,  which,  if  committed  in  the  night,  would 

nies  or  elsewhere,  or  shall  refuse  to  bring  be  arson  in  the  first  degree, 

home  with  him  a^ain  all  such  of  the  men  whom  2.  Any  building  in  the  nighty  not  being  the 

he  carried  out  with  him,  as  are  in  a  condition  subject  of  arson  in  the  first  degree,  but  od- 

to  return  when  he  shall  be  ready  to  proceed  on  joining  to^  or  within  the  curtilage  of,  any  in- 

his  homeward-bound  voyage,  every  such  mas-  habited  dwelling  house,  so  that  such  house 

ter  shall  be  guilty  of  a  misdemeanor,  and  be-  shall  be  endangered  by  such  firing, 

ing  lawfully  convicted  thereof,  shall  be  impri-  Arson  in  the   tAird'degree,  is  the  wilfully 

soned  for  such  term  as  the  court  shall  award ;  wtting  fire  to,  or  Iniming, 

and  all  such  offences  may  be  prosecuted  by  1.  In  the  day  time  any  building,  which,  if 

indictment  or  by  information,  at  the  suit  of  his  committed  in  Uie  night  time,  would  be  arson 

majesty's  attorney  geneial,   in  the  court  of  in  the  second  degree. 

King's  Bench,  and  nuiy  be  alleged  in  the  in-  2.  In  the  nigl^  time,  the  house  of  anatka 

dictment  or  information  to  have  been  commit-  not  the  subject  of  arson  in  the  first  or  second 

ted  at  Westminster,  in  the  county  of  Middle-  degree:  or  any  house  of  public  worship  or 

sex:  and  the  said  court  is  hereby  authorised  school-hoase :  or  any  public  building  belonging 

to  i.-*^'ie  ono  or  more  conunissions,  if  necessa-  to  the  state,  or  to  any  county,  city,  town,  or  vil- 
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and  much  more  pernicious  to  the  pubhc  than  simple  theft :  because  first,  it 
is  an  oflence  against  that  right  of  habitation,  which  is  acquired  by  the  law 
of  nature  as  well  as  by  the  laws  of  society ;  next,  because  of  the  terror 
and  confusion  that  necessarily  attend  it :  and,  lastly,  because  in  simple 
theft  the  thing  stolen  only  changes  its  master  but  still  remains  in  esse  for 
the  benefit  of  the  public,  whereas  by  burning  the  very  substance  is  abso- 
lutely destroyed.  It  is  also  frequendy  more  destructive  than  murder  itself, 
of  which  too  it  is  oflen  the  cause :  since  murder,  atrocious  as  it  is,  seldom 
extends  beyond  the  felonious  act  designed ;  whereas  fire  too  frequently 
involves  in  the  conynon  calamity  persons  unknown  to  the  incendiary,  and 
not  intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies.  For 
which  reason  the  civil  law  [a)  punishes  with  death  such  as  maliciously  set 
fire  to  houses  in  towns,  and  contiguous  to  others  ;  but  is  more  mercifiil  to 

such  as  only  fire  a  cottage,  or  house,  standing  by  itself. 
[*221]       *Our  English  law  also  distinguishes  with  much  accuracy  upon 

this  crime.  And  therefore  we  will  inquire^. first,  what  is  such  a 
house  as  may  be  the  subject  of  this  ofifence;  next,  wherein  the  ofience 
itself  consists,  or  what  amounts  to  a  burning  of  such  house ;  and  lastly, 
how  the  ofiTj^nce  is  punished. 

1 .  Not  only  the  bare  dwelling-house,  but  all  out-houses  that  are  parcel 
thereof,  though  contiguous  thereto,  nor  under  the  same  roof,  as  barns  and 
stables,  may  be  the  subject  of  arson  {h).  And  this  by  the  common  law  : 
which  also  accounted  it  felony  to  bum  a  single  bam  in  the  field,  if  filled 
with  hay  or  corn,  though  not  parcel  of  the  dwelling-house  (e).  The  burn- 
ing of  a  stack  of  corn  was  anciently  likewise  accounted  arson  (d)  (2).  And 
indeed  all  the  niceties  and  distinctions  which  we  meet  with  in  our  books, 
concerning  what  shall,  or  shall  not,  amount  to  arson,  seem  now  to  be  taken 
away  by  a  variety  of  statutes ;  which  will  be  mentioned  in  the  next  chap- 
ter, and  have  made  the  punishment  of  wilful  buming  equally  extensive  as 
the  mischief.  The  offence  of  arson  (strictly  so  called)  may  be  committed 
by  wilfully  setting  fire  to  one's  own  house,  provided  one's  neighbour's 
house  is  thereby  also  burnt ;  but  if  no  mischief  is  done  but  to  one's  own,  it 
does  not  amount  to  felony,  though  the  fire  was  kindled  with  intent  u>  burn 
another's  {e).  For  by  the  common  law  no  intention  to  commit  a  felony 
amounts  to  the  same  crime  ;  though  it  does,  in  some  cases,  by  particular 

(a)  FY.  48. 19.  98.  «  12.  (tt)  I  Hawk.  P.  C.  105. 

(b)  1  Hal.  P.  C.Adr.  (e)  Cro.  Car.  S77.    1  Jon.  391. 
(e)  S  Inst.  69. 

laze  or  any  building  in  Mrhich  ma^  be  deposit-  aame ;  any  stack  of  grain  of  any  kind,  or  of 

ed  the  papers  of  any  public  officer :  or  any  hay,  not  being  the  property  of  the  incendiary : 

bam,  or  grist  mill :  or  any  manufactory  of  cot-  any  toll  bridge  or  other  public  bridge, 
ton  or  -woollen  goods,  or  both ;  or  paper,  iron,        Arson  in  the  second  degree  is  punishable 

or  any  other  fabric ;  or  any  fulling  mill,  ship,  with  imprisonment  not  less  than  ten  years :  in 

or  vessel.  the  thinl,  not  less  than  7  nor  more  than  10 . 

3.  The  wilful  buming  of  any  building,  ship,  in  the  fourth,  not  more  than  7  years.    (2  R.  S. 

or  vessel,  or  any  goods,  wares,  merchandize,  666,  &c.) 

or  other  chattel,  wnich  shall  be  at  the  time  in-        (2)  This  is  declared  to  be  arson  by  7  and  8 

sured  against  loss  or  damage  by  fire,  with  in-  Geo.  IV.  c.  30,  ^  17,  and  is  made  a  capital  of- 

tent  to  prejudice  the  insurer,  whether  the  same  fence ;  and  the  setting  fire  to  any  crops  of  com, 

be  the  property  of  the  incendiaiy  or  not.  grain,  or  pulse,  whether  standing  or  cut  down. 

Arson  in  the  fourth  degree,  is  the  wilfully  or  to  any  woods  or  heaths,  is  made  felony,  pu- 

setting  fire  to  or  buming,  nishabte  with  transportation  for  seven  yeacs, 

1.  In  the  day  time,  any  building,  ship,  or  or  imprisonment  not  exceeding  two  years, 
vessel,  which,  if  committed  in  the  n^A^,  would  with  whipping  to  male -offenders  in  addition, 
be  arson  in  the  third  degree.  See  this  section  fully  set  forth,  post  245,  in 

2.  Either  in  the  day  or  night,  any  saw-mill,  notis. 
carding  machine,  or  building  containing  the 
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statutes  (3).  However  sncb  wilful  firing  one's  own  house,  in  a  toum,  is  a 
high  misdemeanor,  and  punishable  by  fine,  imprisonment,  pillory,  and  per- 
petual sureties  for  the  good  behaviour  {f)  (4).  And  if  a  landlord  or  rever- 
sioner sets  fire  to  his  own  house,  of  which  another  is  in  possession  under  a 
lease  from  himself,  or  from  those  whose  estate  he  hath,  it  shall  be  account- 
ed arson  ;  for  during  the  lease  the  house  is  the  property  of  the  tenant  {g) 
(5),  (6). 

*2.  As  to  what  shall  be  said  to  be  a  burning,  so  as  to  amount  to  [*222] 
arson,  a  bare  intent,  or  attempt  to  do  it^  by  actually  setting  fire  to 
a  house,  unless  it  absolutely  bums,  does  not  fall  within  the  description  of 
incendit  et  cambussit ;  which  were  words  necessary,  in  the  days  of  law-latin 
to  all  indictments  of  this  sort.  But  the  burning  and  consuming  of  any 
part  is  sufficient ;  though  the  fire  be  afterwards  extinguished  (A).  Also  it 
must  be  a  malicious  burning  :  otherwise  it  is  only  a  trespass :  and  therefore 
no  negligence  or  mischance  amounts  to  it  (7).  For  which  reason,  though 
an  unqualified  person,  by  shooting  with  a  gun,  happens  to  set  fire  to  the 
thatch  of  a  house,  this  sir  Matthew  Hale  determines  not  to  be  felony,  con- 
trary to  the  opinion  of  former  writers  (t).  But  by  statute  6  Ann.  c.  31.  any 
servant,  negligently  setting  fire  to  a  house  or  out-houses,  shall  forfeit  100/. 
or  be  sent  to  the  house  of  correction  for  eighteen  months  -,  in  the  same 
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I  Hal.  P.  C.  568.    1  Hawk.  P.  C.  IM.  (A)  1  Hawk.  P.  C.  106. 

')  FosL  19.  (t)  1  HaL  P.  C.  660. 


(3)  See  ante,  p  196,  note  24.  acts,  that  if  any  peraon  shall  unlawful! v  and 

(4)  It  has  been  decided  that  an  attempt,  or  maliciously  set  fire  to  any  church  or  chapel, 

E reparation,  by  a  man  to  set  fire  to  his  own  or  to  any  chapel  for  the  religions  worship  of 
ouse  in  a  town,  though  the  fire  be  never  persons  dissenting  from  the  united  church  of 
kindled,  is  a  misdemeanor.  And  that  every  England  and  Ireland,  duly  registered  or  record* 
attempt  to  commit  a  felony  is  a  misdemeanor ;  ed ;  or  shall  unlawfully  and  maliciously  set  fire 
and,  in  general,  an  attempt  to  commit  a  mis-  to  any  house,  stable,  coach-house,  out-house, 
demeanor  is  an  offence  of  the  same  nature,  warehouse,  office,  shop,  mill,  malthouse,  hop- 
Cald.  397.  6  East,  464.  1  Wils.  139.  So  oast,  bam  or  |;ranary,  or  to  any  building  or 
also  an  incitement  or  solicitation  to  commit  a  erection  used  in  canyini;  on  any  trade  or  ma* 
crime  is  a  misdemeanor.  R.  v.  Higgins,  2  nufacture,  or  any  branch  thereof,  tDheth&  the 
EUist,  6.  tamet  &r  any  of  them  respectively  ehaU  then  be  in 
Voluntas  reputaturarofaeio  is  still  true,  both  t^  poeMftsiett  of  the  offender j  or  in  the  possession 
in  treason  and  misoemeanor;  but  the  inten-  ojf^nj^MAeriMMon,  with  intent  thereby  to  injure 
tion  in  both  must  be  manifested  by  an  open  or  defraudony  person,  every  such  offender  snallf 
act.  Men  cannot  be  punished  by  tha  law  for  be  guilty  of  felony,  and  beine  convicted  there- 
the  thoughts  of  the  mind,  however  wicked  of,  shall  suffer  death  as  a  felon^ 
thev  may  be :  even  a  resolution  lo  commit  (7)  The  term  moiice,  in  this  case  as  in  many* 
hi^n  treason,  evidenced  only  by  Sr  confession,  others,  does  not  merely  imply  a  design  to  in- 
without  any  attempt  to  carnr  it  into  effect,  is  not  jure  the  party  who  is  erentoall  jv  the  sufferer* 
punishable  by  the  law  of  &iEland.  The  prin-  but  an  evil  and'  mischievous  intention,  how- 
ciple  of  these  cases  is  well  illustrated  by  lord  ever  general,  producing  damage  to  individuals/ 
Coke,  who,  after  treating  of  single  combata  For  if  a  man  has  a  design  to  bum  one>  house, 
and  affrays,  says,  *'  if  any  subject  challenge  and  l^  accident  the  flames  destroy  another,  in-> 
another  to  fight,  this  is  also  an  offence,  before  stead  of  that  against  which  his  contrivance' was 
any  combat  be  perionnsd,  and  punishable  by  directed,  he  will  be  guilty  of  malieioasly  bum- 
law,  for quando aliquid  prohibetur, prokibetur  et  ing  the  latter.  1  Hale,  569.  Hiiwk.  b.  I.e. 
omne^per  quod  devenitvr  ad  illud,**  3  Inst.  158.  39.  s.  5.  The  mazim  nuditia-  supplet  estatem 
And  therefore  he  who  carries  the  challence,  applies  to  this  as  well  as  toother  cases  ;  for- 
knowing  that  it  is  a  challenge,  is  also  guilty  lonl  Hale  gives  an  instance  of  a  youth  of-  ten- 
of  a  misdemeanor :  and  he  who  designedly  at-  der  age  beine  convicted  before  himself,  and^ 
tempts  to  provoke  another  fight  or  to  send  a  executed  for  wis  offence,  on  circumstances  af«. 
ohallenge,  is  guilty  of  the  same  offence.  fording  atrcmg  evidence  of  a  mischievous  dis^ 

(5)  It  has  been  determined,  that  if  a  tenant  cretion.  1  Hale,  569,  570.  And  the  intent  to 
set  fire  to  the  house  of  his  landlord  before  the  injure  may  be  always  inferred  from  the  wrong- 
tenancy  expires,  he  is  not  guilty  of  arson,  ful  act  of  setting  fire,  for  a  nuin  must  be  sup- 
Leach.  195,  209.  posed  to  intend  the  necessair  consequence  ot 

(6)  But  these  distinctions  are  now  annihi-  nis  own  act.    Russ.  de  Ry.  u.  C.  207. 
lated  by  7  and  8  Geo.  IV.  c.  30,  (  2,  which  en- 

Vol.  n  71 
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manner  as  the  Roman  law  directed, "  eos^  qui  n^UgmUr  ign$s  afntd  s$  te* 
huerinty  fustibus  vtl  flageUis  caedi  [k)  (6)." 

3.  The  punishment  of  arson  was  death  by  our  ancient  Saxon  laws  (Q. 
And  in  the  reign  of  Edward  the  First,  this  sentence  was  executed  by  a 
kind  of  lex  talionis ;  for  the  incendiaries  were  burnt  to  death  (m) :  as  they 
were  also  by  the  Gothic  constitutions  (»).  The  statutes  8  Hen.  YI.  c.6. 
made  the  wilful  burning  of  houses,  under  some  special  circumstances 
therein  mentioned,  amount  to  the  crime  of  high  treason.  But  it  was 
again  reduced  to  felony  by  the  general  acts  of  Edward  VI.  and  queen 
Mary  ;  and  now  the  punishment  of  all  capital  felonies  is  uniform,  namely, 
by  hanging.  The  offence  of  arson  was  denied  the  benefit  of  clergy  by 
statute  21  Hen.  YIII.  c.  I,  but  that  statute  was  repealed  by  1  Edw  VI.c. 
12,  and  arson  was  afterwajrds  held  to  be  ousted  of-  clergy,  with  respect  to 
the  principal  offender,  only  by  inference  and  deduction  from  the 
[*223]  statute  4  &  5  P.  dz;  M.  c.  4,  *which  expressly  denied  it  to  the  ac- 
cessary before  the  fact  (o) ;  though  now  it  is  expressly  denied  to 
the  principal  in  all  cases  within  the  statute  9  Geo.  I.  c.  22  (9). 

II.  Burglary,  or  nocturnal  housebreaking,  burgi  latrocinium,  which  by 
our  ancient  law  was  called  hamesecken^  as  it  is  in  Scotland  to  this  day,  has 
always  been  looked  upon  as  a  very  heinous  offence  :  not  only  becauile  of 
the  abundant  terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  for- 
cible invasion  and  disturbance  of  that  right  of  habitation  which  every  in- 
dividual might  acquire  even  in  a  state  of  nature ;  an  invasion,  which  in 
such  a  state  would  be  sure  to  be  punished  with  death,  unless  the  assailant 
were  the  stronger.  But  in  civil  society,  the  laws  also  come  into  the  assist* 
ance  of  the  weaker  party  ;  and,  besides  that  they  leave  him  this  natural 
right  of  killing  the  aggressor,  if  he  can  (as  was  shewn  in  a  former  chap- 
ter) (p),  they  also  protect  and  avenge  him,  in  case  the  might  of  the  assail- 
ant is  too  powerful  (10).     And  the  law  of  England  has  so  particular  and 

(jfr)  Ff.  1. 15.  4.  in)  Stiernb.  dt  jmt  OotJL  2.  8,  e.  §. 

«)  LL.  Jnatj  e.  7.  (o)  11  Rep.  S5.   S  Hal  P.  C.  846,347.  F<Mt.SS0. 

(m)  Britt  c.  9.  {p)  Sea  page  180. 


(8)  The  puniahment  isflioted  by  6  Ahil  o.  break  and  enter  anv  dwelling -honae,  and  ateal 
31,  waa  again  inflicted  by  14  Oea  III.  c  78,  ^  therein  any  chattel,  money,  or  TalaaUe  aeeu- 
84 ;  which  appeara  to  be  onrepealed.  rity  to  any  Talae  whatever ;  or  ahall  ateal  any 

(9)  See  poat,  246.  for  the  act.  aach  property  to  any  Taloe  whatever  in  any 

(10)  Aa  the  atatate  law  relating  to  burglaiy  dwelling-hoaae,  any  peraon  therein  being  pat 
and  houaebreaking  haa  recently  ondergone  in  fear ;  or  ahall  ateal  in  anr  dwelling-houae 
considerable  alteratiooa,  it  ia  deemed  adrisable  anT  chattel,  money,  or  Taluable  aecurity,  to  the 
to  aet  out  all  the  enactmenta  in  the  firat  in-  Talue  in  the  whole  of  6L  or  more  ;  every  each 
atance ;  their  bearinga  upon  the  text  will  be  offender,  being  eonricted  thereof,  ahall  suffer 
explained  in  the  promas  of  the  chapter.  death  aa  a  felon. 

The  7  and  8  Geo.  IV.  e.  29,  ^  10,  enacta,that  Section  13  providea  and  enacU,  that  no 
if  any  peraon  ahall  break  and  enter  any  choreh  building,  although  within  the  aame  curtilage 
or  chapel,  and  ateal  therein  any  chattel,  or  with  the  dweHinc-houae,  and  occupied  there- 
having  atolen  any  chattel,  in  any  church  or  with,  ahall  be  deemed  to  be  part  of  auch 
chapel,  ahall  break  out  of  the  aame,  everr  dwelling-houae  for  the  purpoeea  of  burglary, 
such  offender,  being  convicted  thereof,  ahall  or  for  any  of  the  purpoeea  aforeaaid,  unleaa 
auffer  death  aa  a  felon.  there  ahaU  be  a  communication  between  auch 

Section  11  enacta,  that  every  peraon  con-  building  and  dwelling-^ouae,  either  immedi- 

victed  of  burglary  ahaU  suffer  death  aa  a  felon ;  ate,  or  by  meana  of  a  covered  and  encloaed 

and  declarea,  that  if  any  peraon  shall  enter  paasage  leading  from  the  one  to  the  other, 

the  dwelling-house  of  anotner  with  intent  to  Section  14  enacta,  that  if  any  peraon  ahaU 

ccmmiit  felony,  or  being  in  such  dwellinj^-  break  and  enter  any  building  and  ateal  therein 

houaa  ahall  commit  any  felony,  and  shall  in  any  chattel,  money,  or  valuable  aecurity,  auch 

either  caae  break  out  of  the  aaid  dwelling-  building   being   within   the   curtilage   of   a 

houae,  in  the  night  time,  auch  peraon  ahall  be  dwelling-houae,  and  occupied  therewith,  but 

deemed  guilty  of  butglary.  not  being  part  thereof,  according  to  the  provi- 

Section  12  enacta,  that  if  any  person  shall  sion  hereinbefore  mentioned,  every  such  of- 
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tender  a  regard  to  the  immonity  of  a  man's  house,  tliat  it  s^es  it  bis 
castle,  and  wiU  neyer  suffer  it  to  be  Tiolated  with  impanity ;  agreeing  here* 
in  with  the  sentiments  of  ancient  Rome,  as  expressed  in  me  words  of  Tully 
(?)  9  "  9^^  ^^^  sanctwSy  quid  amni  reUgione  mtmtftitf ,  quam  dooms  uniuscu'* 
jusque  eivium  f  For  this  reason  no  outward  doors  can  in  general  be  broken 
open  to  execute  any  civil  process ;  though,  in  criminal  causes,  the  public 
safety  supersedes  th.e  private.  Hence  also  in  part  arises  the  animadver- 
sion of  the  law  upon  eaves-droppers,  nuisancers,  and  incendiaries :  and  to 
this  principle  it  must  be  assigned,  that  a  man  may  assemble  people  together 
lawfully  (at  least  if  they  do  not  eiceed  eleven)  without  danger  of  raising 
a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect  and  defend  his  house ; 
which  he  is  not  permitted  to  do  in  any  other  case  (r)  (11). 

*The  definition  of  a  burglar  (12),  as  given  us  by  sir  Edward   [*224] 
Coke  («),  is  '*  he  that  by  night  breaketh  and  enteredi  into  a  man- 

(a)  mro  iomOf  41.  (r)  8  Inst.  OS. 

(r)  lHal.P.C.M7. 

fender,  being  oonvicted  thereof,  either  open  aa  window,  or  shutter  of  a  window,  or  any  other 
indictment  for  the  same  offence,  or  upon  all  part  of  the  house  to  get  out.  4.  The  tnUring 
indietment  for  burglary,  housebreaking,  or  the  dwelling-house  of  another  in  the  nigkt 
stealing  to  the  Talue  of  fit  in  a  dwelUng-  time  through  an  opm  outer  door  or  window,  or 
house,  oontaininf  a  separate  count  for  such  other  aperture  not  made  by  the  person  enter- 
offence,  shall  be  liable,  at  the  discretion  of  the  ing,  ana  then  breaking  any  inner  door  of  die 
eourt,  to  be  transported  for  life,  or  for  any  house  with  intent  to  commit  a  crime,  fi.  The 
term  not  less  than  seven  years,  or  to  be  impn-  being  admitted  into  a  dwelling-hoose  with  the 
soned  for  any  term  not  ezeeedinjg  four  years ;  consent  of  the  occupant,  or  bein^  lawfully  in 
and,  if  a  male,  to  be  once,  twice,  or  thrice  the  house,  and  then  in  the  night  time  breaking 
publicly  or  privately  whipped  (if  the  court  shall  any  inner  door  of  the  house  wiUi  intent  to 
so  thinK  fit}  in  addition  to  such  imprisonment,  eommit  a  crime.    No  building  is  a  dwelling- 

ijid  section  15  enacts,  that  if  any  person  house  or  part  of  one  within  the  meaning  of  tlw 

shall  break  and  enter  any  shop,  warehouse,  or  preceding  provisions,  unless  it  be  joined  to, 

counting-house,  and  steal  therein  any  chattel,  immediately  connected  with,  and  part  of,  a 

money,  or  valuable  security,  everv  such  offend*  dwelling-house. 

er,  being  convicted  thereof,  shaU  be  liable  to  Burglary  in  the  third  degree,  is  breaking 
any  of  tne  punishments  which  the  eourt  may  and  entering  by  day  or  nkht :  1.  Any  build- 
award,  as  hereinbefore  last  mentioned.  ing  within  the  curtilage  of  a  dwelling-house, 

ni)  As  to  this,  see  ante,  146,  note  10.  but  not  forming  a  part  of  it.     2.  Any  shop, 

(12)  In  NeW'York,  burglary  is  divided  into  store,  booth,  tent,  warehouse,  or  other  building, 

three  degrees.    The  jirrf  is,  breaking  into  and  in  which  any  goods,  raercha[ndise,  or  valuabfe 

entering  in  the  night  time  the  dwellmff-house  thing,  may  be  kept  for  use,  sale,  or  deposit, 

of  another,  in  which  there  shall  be  at  the  time  with  intent  to  steal  therein  or  to  commit  any 

some  human  bein^,  with  intent  to  commit  felony.     3.  Breaking,  and  entering  into,  the 

some '  crime  therein,   either  :    1.  By  forcibly  dwelling-house  of  another,  by  day  under  such 

bursting  or  breaking  the  wall,  or  an  outer  door,  circumstances  as  would  have  constituted  the 

window,  or  shutter  of  a  window,  of  such  ■  offenoe  of  burglary  in  the  second  degree  if 

house,  or  the  lock  or  bolt  of  such  door,  or  the  committed  in  the  night.    The  breaking  wt  of 

fastening  of  such  window  or  shutter.    2.  By  a  dwelling'4iouse,  or  the  breaking  of  an  inner 

breaking  in  any  other  manner,  being  armed  door,  by  one  who  is  within,  is  not  such  a 

with  some  dangerous  weapon :  or  with  the  as-  breaking  as  to  constitute  burglary  in  any  esse 

sistance  of  one  or  more  confederates  then  ac-  except  those  above  particulany  specified, 

tually  present  and  assisting.    3.  By  unlocking  Buiglaiy  in  the^sC  degree  is  punishable  by 

an  outer  door  by  means  of  false  Iceys,  or  by  imprisonment  in  a  state-prison  not  less  than 

picking  the  lock  thereof.  10  years :  in  the  ttcond,  not  less  than  5  nor 

The  Moond  degree,  is  :  1.  The  commission  more  than  10 :  in  the  third,  not  more  than  6. 

of  the  above  offences  in  the  day  time  instead  2  R.  S.  668,  article  2. 

of  the  night.    2.  The  breaking  mto  any  dwel-  Thus  by  the  Revised  Statutes  the  offence 

ling-house  in  the  ni;ft<  with  intent  to  commit  a  may  be  committed  by  day  or  ni^ht ;  it  may  be 

crime,  but  under  such  circumstances  ss  not  to  in  other  buildings  besides  dwelling-houses ;  it 

be  burglary  in  the  first  degree.    3.  The  mter-  mav  be  bv  one  who  is  lawfully  in  the  house, 

ing  into  the  dwelling-house  of  another  by  day  and  who  breaks  only  an  mner  door.    The  for- 

or  night  in  such  a  manner  as  not  to  constitute  mer  decisions  are  still  necessary  to  under- 

any  burglary  before  specified,  but  with  intent  stand  the  offence  ;  thus  they  determine  what 

to  commit  a  crime ;  or  the  commission  of  a  is  a  breaking  and  entering,  what  is  the  dwel- 

crime  while  in  the  dwelling-house  of  another ;  ling-house  of  another,  what  a  curtilage,  when 

and  hreaking,  in  the  night  time  any  outer  door,  the  night  commences  and  ends,  dec. 
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sion-bouse,  with  intent  to  commit  a  felony."    In  this  definition  there  are 
four  things  to  foe  considered ;  the  time^  the  place ,  the  manner f  and  the  intent, 

1.  The  time  must  be  by  night,  and  not  by  day :  for  in  the  daytime  there 
is  no  burglary.  We  have  seen  (l),  in  the  case  of  justifiable  homicide,  how 
niuch  more  heinous  all  laws  made  an  attack  by  night,  rather  than  by  day ; 
allowing  the  party  attacked  by  night  to  kill  the  assailant  with  impunity. 
As  to  what  is  reckoned  night,  and  what  day,  for  this  purpose  :  anciently 
the  day' was  accounted  to  begin  only  at  sun-rising,  and  to  end  immediately 
upon  sun-set ;  but  the  better  opinion  seems  to  be,  that  if  there  be  daylight 
or  erepusctdum  enough,  begun  or  left,  to  discern  a  man's  face  withal,  it  is 
no  burglary  (u).  But  this  does  not  extend  to  moonlight ;  for  then  many 
midnight  burglaries  would  go  unpunished :  and  besides,  the  malignity  of 
the  offence  does  not  so  properly  arise  from  its  being  done  in  the  dark,  as 
at  the  dead  of  night ;  when  all  the  creation,  except  beasts  of  prey,  are  at 
rest ;  when  sleep  has  disarmed  the  owner,  and  rendered  his  castle  defence- 
less. 

2.  As  to  the  place.  It  must  be,  according  to  dir  £dward  Coke's  defini- 
tion, in  amanWon-house  :  and  therefore  to  account  for  the  reason  why  break- 
ing open  a  church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  observes 
that  it  is  domus  mansionalis  Dei  {v).  But  it  does  not  seem  absolutely  ne- 
cessary that  it  should  in  all  cases  be  a  mansion-house  (13),  (14) ;  for  it 

(0  See  piye  180, 181.  («)  3  lott.  64. 

(«)  a  Init.  6S.  1  Hal.  P.  C.  SAO.  1  Hawk.  P.  C.  101. 


(13)  The  new  statute  does  not  contain  the  Kel.  84. 
word  maruionf  which  was  fonnerly  held  to  With  respect  to  the  new  proTisions  eontain- 
ooznprehend  out-houses,  if  parcel  of  the  dwel-  ed  in  ss.  13  and  14  of  the  new  statute,  it  would 
ling-Douse  ;  the  consequences  of  which,  and  of  seem  that  any  building  which  before  the  paas- 
Ibe  new  provisions  in  ss.  13  and  14,  is,  that  no  ing  of  this  statute  would  hare  been  the  sub- 
building,  except  a  dwelling-house,  or  a  build-  ject  of  burglary,  by  reason  of  its  being  within 
ing  immediately  connected  therewith,  can  now  the  curtilage,  may  now  be  the  subject  of  an 
be  the  subject  of  burglary,  either  at  common  indictment  under  s.  14.  The  main  question 
law,  or  under  the  new  statute.  Where  the  in  puch  cases  will  be,  what  shall  be  consider- 
owner  has  never  by  himself,  or  by  any  of  bis  fa-  ed  as  being  within  the  curtilage,  which,  in  the 
mily,  slept  in  the  house,  it  is  not  bis  dwelling-  Termes  de  la  Ley,  is  definea  to  be,  a  garden, 
house,  so  as  to  be  the  subject  of  burglary,  yard,  field,  or  piece  of  void  ground,  lying  near, 
Rex  «.  Martin,  R.  and  R.  C.  C.  106.  And  and  belonging  to,  the  messuage.  Sucn  gar- 
see  Lyon's  case,  Leach,  169 ;  Tbompson*s  den,  dec.  must  be  connected  with  the  mes- 
case,  id.  603.  Where  a  serrant  has  part  of  a  suage  by  one  uninterrupted  fence  or  enclosure 
house  for  his  occupation,  and  the  rest  is  re-  of  some  kind,  and  perhaps  such  fence  may 
served  by  the  proprietor  for  other  purposes,  the  more  properly  be  termed  the  curtilage,  than  the 
part  reserved  cannot  be  deemed  part  of  the  ground  lying  within  it.  An  indictment  under 
servant's  dwelling-bouse ;  and  it  will  be  the  the  new  section  must  aver  that  the  building 
same  if  any  other  person  has  part  of  the  house,  was  within  the  curtilaee  of  tiie  prosecutor's 
and  the  rest  is  reserved.  Rex «.  Wilson,  R.  dwelling-house,  and  that  it  was  occupied 
andR.  C.  C.  115.  Where  a  servant  stipulates  therewith  by  the  prosecutor;  but  it  would 
upon  hire  for  the  use  of  certain  rooms  in  his  seem  that  it  need  not  aver  that  the  building 
master's  premises  for  himself  and  family,  the  was  one  in  which  burglsiy  could  not  be  com- 
premises  may  be  described  as  the  master's  mitted.  See  Rex  v.  R^obinson,  R.  and  R. 
dwelling-house,  although  the  servant  is  the  C.  C.  321.  The  other  clauses  of  this  sUtute, 
only  person  who  inhabits  them ;  for  he  shail  be  namely,  s.  10,  as  to  sacrilege,  or  burglary  and 
considered  as  living  there  as  servant,  not  as  stealing  in  a  church  or  chapel ;  s.  12,  as  to 
holding  as  tenant.'  Rex  v.  Stock,  id.  185.  housebreaking,  and  stealing  in  a  house ;  and  s. 
Where  a  ihop  was  rented  with  some  of  the  IS,  as  to  robbery  in  a  shop ;  will  be  more  pro- 
•apartments  of  a  hduse.  it  was  held  that  the  peiiy  the  subjects  of  consideration  aiid  expo- 
.soop  was  still  part  of  tne  dwelling-house,  and  sition  in  the  succeeding  chapter,  17,  to  which 
thafbuKlary  misht  be  committed  in  it,  as  the  the  reader  is  referred. 

(house  of  the  landlord.    Gibson's  case.  Leach,  (14)  As  to  theresuUnee ,  from  all  the  cases, 

267.    'Where  it  must  be  laid  in  the  indictment  it  appears  that  it  must  be  a  place  of  actual  re- 


tOannotbegvilty^burglaiy  inhisownhouse.    glary  can   be  committed;   for  it  cannot  be 
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may  also  be  committed  by  breaking  the  gates  or  walls  of  a  tatm  in  the 
night  (w) ;  though  that  perhaps  sir  Edward  Coke  would  have  caUed  the 
mansion-house  of  the  garrison  or  corporation.  Spelman  defines 
burglary  to  be,  **  noctuma  diruptio  alicujus  ^habitaeuli,  vel  ecclesiaej  [  *225] 
etiam muronun portarumve hurgi^ ad feloniam perpetrandam"  And 
therefore  we  may  safely  conclude  >  that  the  requisite  of  its  being  domus  man- 
sianalis  is  only  in  the  burglary  of  a  private  house  :  which  is  the  most  fre- 
quent, and  in  which  it  is  indispensably  necessary  to  form  its  guilt,  that  it 
must  be  in  a  mansion  or  dwelling-house.  For  no  distant  barn,  warehouse, 
or  the  like,  are  under  the  same  privileges,  nor  looked  upon  as  a  man's 
castle  of  defence  :  nor  is  a  breaking  open  of  houses  wherein  no  man  re- 
sides, and  which  therefore  for  the  time  being  are  not  mansion-honses,  at- 
tended with  the  same  circumstances  of  midnight  tenor.  A  house,  how- 
ever, wherein  a  man  sometimes  resides,  and  which  the  owner  hath  only 
leil  for  a  short  season,  animo  revertendi,  is  the  object  of  burglary,  though  no 
one  be  in  it  at  the  time  of  the  fact  committed  {x).  And  if  the  barn,  stable, 
or  warehouse,  be  parcel  of  the  mansion-house  and,  within  the  same  com- 
mon fence  (y),  though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  merein  ;  for  the  capital  house  protects  and  privileges 
all  its  branches  and  appurtenances,  if  within  the  curtilage  or  homestall  (z). 
A  chamber  in  a  college  or  an  inn  of  court,  where  each  inhabitant  hath  a 
distinct  property,  is,  to  all  other  purposes  as  well  as  this,  the  mansioQ-house 

(w)  Spelm.  02ou,  t.  BmrgUoj.    1  Hawk.  P.  C.        (y)  K.  v.  GaHand^  P.  10  G.  III.  bv  all  the  jadges. 
203.  (2)  1  HaL  P.  C.  Sd8.    1  Hawk.  P.  C.  104. 

(r)  1  HaL  P.  C.  508.    Fost.  77. 

deemed  hie  dwellin^-hoase,  until  he  has  taken  it  will  still  be  his  mansion.    As,  if  a  man  has 

fossession  and  began  to  inhabit  it.  1  I^acb,  a  house  in  town,  and  another  in  the  country, 
85.  Nor  will  it  make  any  difference,  if  one  and  goes  to  the  latter  in  the  summer,  the  noctur- 
of  the  workmen  engaged  in  the  repairs,  sleep  nal  breaking  into  either,  with  a  felonious  de- 
there,  in  order  to  protect  it.  1  Leach,  id6.  in  sign,  will  be  burglarious.  Fost.  77.  And, 
notis.  Nor,  though  the  house  is  ready  for  the  though  a  man  leaves  his  house,  and  never  means 
reception  of  the  owner,  and  he  has  sent  his  to  live  in  it  again,  yet  if  he  uses  part  of  it  as  a 
property  into  it  preparatory  to  his  own  remo-  shop,  and  lets  a  servant  and  his  family  live  and 
val,  will  it  become  for  this  purpose,  his  man>  sleep  in  another  part  of  it,  for  fear  the  place 
sion.  2  Leach,  77L  And  where  the  owner  should  be  robbed,  and  lets  the  rest  to  lodgers, 
has  never,  by  himself  or  by  any  of  his  family,  the  habitation  by  his  servant  and  family  will 
slept  in  the  house,  it  is  not  his  dwelling-house,  be  a  habitation  by  him,  and  the  shop  may  still 
BO  as  to  make  the  breaking  thereof  burglaiy,  be  considered  as  part  of  his  dwelling-house, 
though  he  has  used  it  for  his  meals,  and  all  1  Burn  J.  24th  edit.  503.  Russ.  &  Ry.  C.  G. 
the  purposes  of  his  business.  Russ.  dc  Ry.  442.  S.  C.  But  in  an  indictment  for  larceny 
C.  Cf.  138.  So,  if  the  landlord  of  a  house  pur-  from  a  dwelling-house,  where  the  prosecutor 
chase  the  furniture  of  his  out-going  tenant,  left  his  house  without  any  intention  of  living 
and  procure  a  servant  to  sleep  there,  in  order  in  it  again,  and  intending  to  use  it  as  a  ware- 
to  guard  It,  but  without  any  intention  of  mak-  house  only,  though  he  had  persons  (not  of  his 
ing  it  his  own  residence,  a  breaking  into  the  fiimily)  to  sleep  in  it  to  guard  the  property,  it 
house  will  not  amount  to  burglary.  2  Leach,  was  held,  it  could  not  be  considered  the  pro- 
876.  But  if  the  agent  of  a  public  company  secutors  dwelling  house,  to  support  the  chaii^e. 
reside  at  a  warehouse  belonging  to  his  em-  Russ.  &  Ry.  C.  C.  187.  Ana  if  the  occupier 
ployers,  Uiis  crime  may  be  committed  by  break-  of  a  house  removes  from  it  with  his  whole  fa- 
mg  it,  and  he  may  be  considered  as  the  owner,  mily,  and  takes  «way  so  much  of  his  goods  ss 
2  Leach,  931.  And  it  seems,  that  if  a  man  die  to  leave  nothing  fit  for  the  accommodation  of 
in  his  house,  and  his  executors  put  servants  in  inmates,  and  has  no  settled  idea  of  returning 
it,  and  keep  them  thereat  board  wages,  burgla-  to  it,  but  rather  intends  to  let  it,  the  offence 
ry  may  be  committed  in  breaking  it,  and  it  may  will  lie  merely  larceny.  Fost.  76.  And  the 
be  laid  to  be  the  executors'  property.  2  East,  mere  casual  use  of  a  tenement  will  not  suf- 
P.  C.  499.  iice  ;  and,  therefore,  the  circumstance  of  a 
It  seems  quite  settled,  as  above  observed,  servant  sleeping  in  a  bam,  or  porter  in  a  ware- 


of  abode.    For  if  be  leaves  it  animo  revtrUndif    Hale,  557,  8. 
though  no  person  resides  there  in  his  absence, 
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of  the  owner  (a).  So  also  is  a  room  or  lodging,  in  any  prirate  house,  the 
mansion  for  the  time  being  of  the  lodger ;  if  the  owner  doth  not  himself 
dwell  in  the  house,  or  if  he  and  the  lodger  enter  by  different  outward  doors. 
But  if  the  owner  himself  lies  in  the  house,  and  hath  but  one  outward  door 
at  which  he  and  his  lodgers  enter,  such  lodgers  seem  only  to  be  inmates 
and  all  their  apartments  to  be  parcel  of  the  one  dwelling-house  of  the 
owner  (b).  Thus  too  the  house  of  a  corporation,  inhabited  in  seperate 
apartments  by  the  officers  of  the  body  corporate,  is  the  mansion-house  of 
the  corporation,  and  not  of  the  respectire  officers  (e).  But  if  I  hire  a  shop, 
parcel  of  another  man's  house,  and  work  or  trade  in  it,  but  never  lie  there ; 
it  is  no  dwelling-house,  nor  can  burglary  be  committed  therein ;  for 
[*226]  by  the  lease  *it  is  severed  from  the  rest  of  the  house,  and  there- 
fore is  not  the  dwelling-house  of  him  who  occupies  the  other  part : 
neither  can  1  be  said  to  dwell  therein,  when  I  never  lie  there  (d).  Neither 
can  burglary  be  committed  in  a  tent  or  booth  erected  in  a  market  or  fair ; 
though  the  owner  may.  lodge  therein  (e) ;  for  the  law  regards  thus  highly 
nothing  but  permanent  edifices  ;  a  house  or  church,  the  wall  or  gate  of  a 
town ;  and  though  it  may  be  the  choice  of  the  owner  to  lodge  in  so  fragOe 
a  tenement,  yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the  same  circum- 
stances. 

3.  As  to  the  manner  of  committing  burglary :  there  must  be  both  a 
breaking  and  an  entry  to  complete  it.  But  diey  need  not  be  both  done  at 
once  :  for  if  a  hole  be  broken  one  night,  and  the  same  breakers  enter  the 
next  night  through  the  same,  they  are  burglars  (/).  There  must  in  ge- 
neral be  an  actual,  breaking  ;  not  a  mere  legal  clausum  fregit  (by  leaping 
over  invisible  ideal  boundaries,  which  may  constitute  a  civil  trespass),  but 
a  substantial  and  forcible  irruption.  As  at  least  by  breaking,  or  taldng 
out  the  glass  of,  or  otherwise  opening,  a  window  :  picking  a  lock,  or  open- 
ing  it  with  a  key ;  nay,  by  lifting  up  the  latch  of  a  door,  or  unloosing  any 
other  fastening  which  the  owner  has  provided  (15).  But  if  a  person 
leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  negligence,  and 
if  a  man  enters  therein,  it  is  no  burglary :  yet,  if  he  afterwards  unlocks  an 
inner  or  chamber  door,  it  is  so  [g)  (16).    But  to  come  down  a  chimney  is 

(a)  1  Hal.  p.  C.  556.  («)  1  Hawk.  F.  C.  104. 

{b)  Kel.  84.    1  Hal.  P.  C.  556.  (/)  1  Hal.  P.  C.  653. 

(e)  Foster,  88,  S9.  {g)  Ibid, 

id)  I  HaL  P.  C.  558.  

(15)  So  to  push  open  mauive  doom  which  C.  157.  And  it  it  to  be  obeerred,  that  even 
that  aj  their  own  weight,  is  bnrglarions,  when  the  firtt  entry  is  a  mere  trespass,  being 
though  there  is  no  actuu  fastening.  2  East,  at  per  jeama  aperu^  if  the  thief  afterwards 
P.  C.  487.  Palling  down  the  sash  of  a  win-  breaks  open  any  inner  room,  he  will  be  gnilty 
dow  is  a  breaking,  though  it  has  no  fastening,  of  burglary,  1  Hale,  553 :  and  this  may  m 
and  is  only  kept  in  its  place  by  the  nuUey  done  by  a  servant  who  sleeps  in  an  adjacent 
weight ;  it  is  equally  a  breaking,  although  room,  unlatching  his  master's  door,  and  enter- 
there  is  an  outer  shatter  which  is  not  put  to.  ing  his  apartment,  with  intent  to  kill  him.  1 
Russ.  &  Ry.  C.  G.  451.  And  where  a  win-  Hale,  544.  But  lord  Hale  doubts  whether  a 
dow  opens  upon  hinges,  and  is  fastened  by  a  ^eat  at  an  inn  is  guilty  of  burglary  by  rising 
wed^e,  so  that  pushing  against  it  will  opsn  it,  m  the  nighty  opening  his  own  door,  and  steaC 
forcmg  it  open  l^  pnshinff  against  it  is  suffi-  ing  goods  from  other  rooms.  1  Hale,  554. 
oient  to  constitute  a  breaking.  Russ.  dc  Ry.  And  it  teems  ceitain  that  breaking  open  a 
C.  G.  355.  But  where  the  prisoner  broke  out  chest  or  trunk,  is  not  in  itself  burglarious, 
of  a  cellar  by  lifting  up  a  heavy  flap,  by  which  Fott.  108,  9 :  and  according  to  the  better  opi- 
the  cellar  was  doted  on  the  outside  next  the  nion,  the  same  principle  applies  to  cupboards, 
street ;  the  flap  was  not  bolted,  but  it  had  presses,  and  otner  flxtures,  which,  though  at- 
bolts.  Six  of  the  learned  judges  were  of  taohed  to  the  freehold,  are  intended  only  the 
opinion  that  there  was  a  sufficient  breaking  better  to  suj^ly  the  place  of  moveable  deposi* 
to  constitute  burglaiy  ^  the  remaining  six  tones.  Fott.  109. 
were  of  a  oontraiy  opinion.    Ross,  dc  Ry.  G.  (16)  It  wiU  be  buiglaiy  to  unlatoh  an  inner 
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held  a  burglarious  entry ;  for  that  la  as  much  closed  as  the  nature  of  things 
will  permit  (A).  So  also  to  knock  at  the  door,  and  upon  opening  it  to  rush 
in,  with  a  felonious  intent :  or  under  pretence  of  taking  lodgings,  to  fall 
upon  the  landlord  and  rob  him ;  or  to  procure  a  constable  to  gain  admit* 
tance,  in  order  to  search  for  traitors,  and  then  to  bind  the  constable  and 
rob  the  house ;  all  these  entries  have  been  adjudged  burglarious, 
though  there  was  *no  actual  breaking ;  for  the  law  will  not  suf-  [*227] 
fer  itself  to  be  trifled  with  by  such  eyasions,  especially  under  the 
cloak  of  legal  process  (i).  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber-door  with  a  felonious  design  ;  or  if  any  other  person 
lodging  in  the  same  house  or  in  a  public  inn,  opens  and  enters  another's 
door,  with  such  evil  intent,  it  is  burdary.  Nay,  if  the  servant  conspires 
with  a  robber  and  lets  him  into  the  house  by  night,  this  is  burglary  in 
both  (k) ;  for  the  servant  is  doing  an  unlawful  act,  and  the  opportunity  af- 
forded him  of  doing  it  with  greater  ease,  rather  aggravates  than  extenu- 
ates the  guilt.  As  for  the  entry,  any  the  least  degree  of  it,  with  any  part 
of  the  body,  or  with  an  instrument  held  in  the  hand,  is  sufficient ;  as  to 
step  over  die  threshold,  to  put  a  hand  or  a  hook  in  at  a  window  to  draw 
out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  burglarious 
entries  (/)  (17).  The  entry  may  be  before  the  breaking,  as  well  as  aAer : 
for  by  statute  12  Ann.  c.  7.  if  a  person  enters  into  the  dwelling-house  of 
another,  without  breaking  in,  either  by  day  or  by  night,  with  intent  to  com- 
mit felony,  or  being  in  such  a  house,  shall  commit  any  felony  ;  and  shall 
in  the  night  break  out  of  the  same,  this  is  declared  to  be  burglary ;  there 
having  before  been  different  opinions  concerning  it :  lord  Bacon  (m)  hold- 
ing the  affirmative,  and  sir  Matthew  Hale  (n)  the  negative.  But  it  is 
universally  agreed,  th^  there  must  be  both  a  breaking,  either  in  fact  or  by 
implication,  and  also  an  entry,  in  order  to  complete,  the  burglary  (18). 

4.  As  to  the  intent ;  it  is  clear,  that  such  breaking  and  entry  must  be 
with  a  felonious  intent,  otherwise  it  is  only  a  trespass.  And  it  is  the  same, 
whether  such  intention  be  actually  carried  into  execution,  or  only  demon- 
strated by  some  attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And 
therefore  such  a  breach  and  entry  of  a  house  as  has  been  before 
described,  by  night,  with  intent  to  commit  a  robbery,  *a  mtftder,    [*228] 

(A)  1  Hikwk.  p.  C.  109.    1  Hal.  P.  C.  ftSt.  It)  1  H«].  P.  C.  555.    1  Hawk.  P.  C.  lOS.    Fott. 

ii)  1  Hawk.  P.  0. 101.  lOa 

{k)  8tra.88l.    1  HaL  P.  C.  553.    1  Hawk.  P.  C.  (m)  Ehn.  05. 

lOS.  (»)  lHaLP.C.554. 

door  with  a  felonioas  inteDt,  and  whatever  however,  an  inatramimt  baa  been  thmat  into 

would  be  a  breaking  of  an  enter  door»  wiU  alao  the  window,  not  ibr  the  |iuipoee  of  taking  oat 

be  a  breaking  of  an  inner  door  to  constitute  property,  but  only  calculated  to  form  the  aper- 

burglary.    See  8  Eaat,  P.  C.  488.  tare,  this  will  not  be  regarded  as  an  entry,  1 

But  It  does  not  seem  to  be  a  burglary  to  Leach,  406 ;  or  if  a  house  be  broken  open, 

break  the  doors  of  cupboards,  presses,  and  and  the  owner  through  the  fear  occasionea  by 

closets.    Ibid.  the  cirennuitanee,  throw  out  his  money,  the 

(17)  So  if  the  prisoner  breaka  open  a  shop  burglary  will  not  be  completed.    1  Hale,  555. 

window,  and  with  his  hand  takes  out  goods,  It  seems  doubtful  whether  shooting  through  a 

the  offence  is  complete.    Fost.  107.  Russ.  dc  window  is  sufficient,  by  the  entry  of  the  shot 

Ry.  C.  G.  490.  8.  P.     Introdueinc  the  hand  dischai^sed ;  but  it  seems  the  (letter  opinion 

between  the  glass  of  an  outer  window  and  an  that  it  is ;  aa  in  this  case,  a  felony  by  lulling 

inner  shutter  is  sufficient  entry  to  constitute  is  as  much  attempted,  as  in  the  introduction 

burglary.     Russ.  dc  Ry.  C.  C.  341.     And  of  an  instrument,  a  felonr  br  stealing  is  at- 

where  ssTeral  having  Inoken  open  a  house,  tempted.    lHale,S55.    luwLb.  l.c.88.a.7. 

and  attempting  to  enter,  are  opposed  by  the  See  4  Camp.  220.    I  Stark.  58. 
owner,  and  in  making  a  pass  at  nim  the  hand       (16)  The  aet  now  in  force  is  7  dfc  6  Oeo 

of  one  of  the  party  is  within  the  threshold,  he  IT.  c.  27. 
will  be  guilty  of  boiglaiy.    1  Hale,  563.    If, 
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a  rape,  or  any  oiher  felony,  is  burglary ;  wbetber  the  tking  be  actaal- 
ly  perpetrated  or  not.  Not  does  it  make  any  difference,  whether  the  of- 
fence were  felony  at  common  law,  or  only  created  so  by  statute  ;  since 
that  statute  which  makes  an  offence  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law  (o)  (19). 

Thus  much  for  the  nature  of  burglary ;  which  is  a  felony  at  common 
law,  but  within  the  benefit  of  clergy.  The  statutes  however  of  1  £dw. 
Vl.  c.  12.  and  18  Eliz.  c.  7.  take  away  clergy  from  the  principals,  and 
that  of  3  &  4  W.  &  M.  c.  9,  from  all  abettors  and  accessaries  before  the 
fact  (p)  (20).  And  in  like  manner,  the  law  of  Athens,  which  punished 
no  simple  theft  with  death,  made  burglary  a  capital  crime  (9). 


CHAPTER  XVII. 
OP  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

The  next  and  last  species  of  offences  against  private  subjects,  are  such 
as  more  immediately  affect  their  property.  Of  which  there  are  two,  which 
are  attended  with  a  breach  of  the  peace ;  larceny,  and  malicious  mischief; 
and  one,  that  is  equally  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence  ;  which  is  the  crime' o(  forgery.  Of  these  three 
in  their  order. 

I.  Larceny,  or  theft,  by  contraction  for  latrociny,  latrocinium,  is  distin- 
guished by  die  law  mto  two  sorts ;  the  one  called  simple  larceny,  or  plain 
theft  unaccompanied  with  any  other  atrocious  circumstance ;  and  mixed 
or  compound  larceny,  which  also  includes  in  it  the  aggravation  of  a  taking 
from  one's  house  or  person  (I). 

(0)  1  Hawk.  p.  C.  101  be  tingle  felony,  and  punished  with  InneportatiaB 
(p)  Burglary  in  any  house  belonging  to  the  plate    for  seven  years  (31 ) . 

glass  company,  with  intent  to  steal  the  stoclc  or       (f)  Pott.  Antiq.  b.  l,c.S0. 
ntensUa,  is  by  statute  13  Geo.  111.  c.  88.  declared  to 

(19)  But  if  a  servant,  intrusted  by  his  mas-  was  before  the  commencement  of  this  Aet ; 

ter  to  sell  goods,  receives  money  to  his  use,  and  every  court,  whose  power  as  to  the  trial 

conceals  it  in  the  house  instead  of  paying  it  of  larceny  was  before  the  commencement  of 

over,  and  after  his  dismissal^  breaks  tne  house  this  Act  limited  to  petty  larceny,  shall  have 

and  steals  it,  the  entry  is  notT  burglarious,  be-  power  to  try  every  case  of  larceny,  the  punish- 

canse  there  was  no  felony  in  the  original  tak-  ment  of  which  cannot  exceed  the  punishment 

ing.    1  Show.  53.    And  even  where  prisoners  hereinafter  mentioned  for  simple  larceny,  and 

were  proved  to  have  broken  open  a  house  in  also  to  try  all  aecessaries  to  such  larceny."    ' 

the  night  time,  to  recover  teas  seised  for  want  By  ^  3,  every  penon  convicted  of  simple 

of  a  legal  permit,  for  the  use  of  the  penon  larcenv,  or  of  any  felony  thereby  made  punish- 

from  whom  the^  were  taken,  an  indictment  for  able  like  simple  larceny,  shall  (except  in  the 

burglary  with  intent  to  steal,  was  holden  not  cases  thereinafter  otherwise  provided  for)  be 

to  be  supported.    2  East,  P.  C.  910.  liable  to  transportation  for  seven  years,  or  im- 

(20^  All  repealed  by  7  dc  8  Geo.  IV.  c.  27.  prisonment  not  exceeding  two  years ;  and,  if  a 

(21)  Re-enacted  by  33  Geo.  III.  c.  17,  §  male,  to  one,  two,  or  three  public  whippings ; 

33.  and  by  f  4,  where  the  sentence  is  imprisonment, 

(1)  By  statute  7  and  8  Geo.  IV.  o.  99,  ^  2,  the  courU  have  a  discretionary  power  to 
it  is  enacted,  "  That  the  distinction  between  award  hard  labour  or  solitary  confinement  in 
grand  and  petty  larceny  shall  be  abolished,  addition.  This  observation  has  been  intro- 
and  every  larceny,  whatever  be  the  value  of  duced  here  that  the  reader  may  observe,  how 
the  property  stolen,  shall  be  deemed  to  be  of  far  the  present  provisions  of  the  law  var^  from 
the  same  nature,  and  shall  be  subject  to  the  the  text,  in  his  progreM  throogh  this  impnr* 
same  incidents  in  all  respects  as  grand  larcenj  tant  chapter,  and  to  remind  him  that  the  auotle 
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And,  first,  of  tin^h  larceny ;  which,  when  it  is  the  stealing  of  goods 
above  the  value  of  twelve-pence,  is  called  grand  larceny ;  when  of  goods 
to  that  value,  or  under,  is  petit  larceny  ;  onences  which  are  considerably 
distinguished  in  their  punishment,  but  not  otherwise  (2).  I  shall  therefore 
first  consider  the  nature  of  simple  larceny  in  general ;  and  then  shall 
observe  the  different  degrees  of  punishment  inflicted  on  its  two  several 
branches. 

Simple  larceny  then  is  "the  felonious  taking,  and  carrying 
away,  of  the  personal  goods  of  another.'*  This  *offence  certainly  [*230] 
commenced  then,  whenever  it  was,  that  the  bounds  of  property, 
or  laws  of  mewn  and  tuum^  were  established.  How  far  such  an  offence 
can  exist  in  a  state  of  nature,  where  all  things  are  held  to  be  conunon,  is 
a  question  that  may  be  solved  yrith  very  little  difficulty.  The  disturbance 
of  any  individual,  in  the  occupation  of  what  he  has  seised  to  his  present 
use,  seems  to  be  the  only  offence  of  this  kind  incident  to  such  a  state.  But 
unquestionably,  in  social  communities,  when  property  is  established,  the 
necessity  whereof  we  have  formerly  seen  (a),  any  violation  of  that  property 
is  subject  to  be  punished  by  the  laws  of  society  :  though  how  far  that  pu- 
nishment shall  extend,  is  matter  of  considerable  doubt.  At  present  we 
will  examine  the  nature  of  theft,  or  larceny,  as  laid  down  in  the  foregoing 
definition. 

1.  It  must  be  a  taking  (3).    This  implies  the  consent  of  the  owner  to 

(a)  See  Book  II.  p.  8,  ^c. 

difltinotions  between  grand  and  petty  larceny  pand  larceny.    Stealing  poblic  records,  dec. 

are  now  entirely  abolished.  is  also  the  same  offence :  whether  the  thief 

By  ^  61,  in  every  felony  panishable  under  be  the  officer  having  custody  of  them  or  an- 

thia  Act,  every  principal  in  the  second  de£ree,  other ;  any  other  than  saeh  officer  may,  how* 

and  every  accessary  oeibre  the  fact,  shiul  be  ever,  be  punished  hyjiruj  or  by  imprisonment 

punishable  with  death,  or  otherwise,  in  the  in  a  state-prison  or  eeunty  jail,  or  by  fine  and 

same  mannerasthe  principal  in  the  first  degree ;  imprisonment.    (lb.  680.)    See  ib.  as  to  value 

and  every  accessary  after  the  fact,  ^except  only  of  property  stolen. 

a  receiver  of  stolen  ])roperty,)  shall  on  convic-  (3)  The  cases  upon  this  important  requisite 

tion  be  liable  to  imprisonment  for  any  term  not  of  the  offence  of  larceny  are  so  numerous, 

exceeding  two  years ;  and  every  person  aiding,  and  the  distinctions  so  subtle,  that  it  will  be 

abettinr,  counselling,  or  procuring  the  commis-  necessar^i  to  j^o  into  consideri^le  detail  to  p|ive 

sion  of  any  misdemeanor  punishable  under  a  complete  view  of  the  law  upon  the  subject, 

this  Act,  shall  be  liable  to  be  indicted  and  pu>  See  in  general,  3  Chit  Crim.  L.  2  ed.  917  to 

nished  as  a  principal  offender.     As  to  the  924. 

venue  in  cases  of  larceny,  see  7  Geo.  IV.  c.  64,  Ist  When  offender  lawfvUy  aeqidred  the  poe" 

ss.  12  and  13.  seenon  of  gooast  hni  under  a  bare  charge ^  the 

(2)  In  New-York,  the  stealing,  taking,  and  owner  ««tU  retaining  hit  property  in  Man,  the 

carrying  away  the  persona^  property  of  an-  offender  will  be  guilty  or  larceny  at  common 

other  of  the  value  of  25  dollars  or  under,  is  law  in  embezzling  them.    Thus  m  addition  to 

petit  larceny,  and  punishable  by  imprisonment  the  instances  put  by  the  learned  author,  of  the 

m  a  county  jail  not  more  than  six  months,  and  butler,  the  shepherd,  and  ^est  at  an  inn,  if  a 

by  fine  not  more  than  100  dollars.    Oranu  lar-  master  deliver  property  into  the  hands  of  a 

ceny  is  feloniously  taking  and  carryins  away  servant  for  a  special  purpose,  as  to  leave  it  at 

personal  property  worth  more  than  25  dollars,  the  house  of  a  friend,  or  to  get  change,  or  de- 

and  is  punishable  by  imprisonment  in  a  state  posit  with  a  banker,  the  servant  will  be  guilty 

{»rison  for  not  more  than  5  years.    But  if  grand  of  felony  in  applying  it  to  his  own  use,  for  it 

areeny  be  committed  in  a  dwelling-bouse,  still  remains  in  the  constructive  possession  of 

ship,  or  other  vessel,  the  imprisonment  may  its  owner.     2  Leach^  870.  942 ;  and  see  2 

be  for  8  years  :  if  committed  m  the  night,  and  £ast  P.  C.  5^.  sed  vide  East  P.  C.  562.    R. 

from  the  person  of  another,  it  may  be  for  10  de  R.  C.  G.  215.     4  Taunt.  258.  S.  C.     If  a 

years.    (2  R.  S.  690,  ^  1 :  and  679,  ^  63,  dee.)  banker's  clerk  is  sent  to  the  money-room  to 

The  severing  from  the  soil  of  another,  pro-  bring  cash  for  a  particular  puipose,  and  he 

duce  growing  thereon  worth  more  than  25  takes  the  opportunity  of  secreting  some  for 

dollars,  or  from  any  building,  gate,  fence,  or  his  own  use,  1  Leach;  344.  he  is  suilty  of  lar- 

other  railing  or  enclosure,  any  part  thereof,  ceny,  and  see  1  Leach,  251.    Kel.  38.  Cowp. 

or  any  material  of  which  it  is  formed  of  like  294.    And  if  several  persons  play  together  al 

valne,  and  taking  and  converting  the  same  to  cards,  and  deposit  money  for  that  purpose,  not 

one's  own  use  with  intent  to  steal,  is  also  parting  with  theii  property  therein,  and  oxM 

Vol,  IL  72 
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be  wanting.    Therefore  no  delivery  of  the  goods  from  the  owner  to  the 
offender,  upon  trusti  can  ground  a  larceny.    As  if  A  lends  B  a  horse,  and 

•weep  it  all  away,  and  take  It  to  himself,  lie  2d[j.  Where  the  offender  ytdawfvUv  aoqiared 
will  be  guilty  of  theft,  if  the  jttnr  find  that  he  the  poeeeteien  of  goode  at  bjf  fiaud  or  farce, 
acted  with  a  felonioos  deaiga.  1  Leach,  270.  dec.  with  mient  to  eteal  them^  the  owner  etUl  rv- 
Cald.  305.  So  if  there  be  a  plan  to  cheat  a  taming  hie  property  m  them,  aoch  an  offender 
man  of  his  property,  nnder  colour  of  a  bet,  will  m  guilty  m  larceny  in  embezxliqg  them, 
and  he  parts  with  the  poeeeeeion  only,  to  depo-  Therefore  in  addition  to  the  inatanoes  men* 
sit  as  a  stake  with  one  of  the  confederates ;  tioned  in  the  text,  hiriac  a  horse  on  pretence 
the  taking  by  auch  confederate  is  felonious,  of  taking  a  journey,  and  immediately  selling 
Russ.  dc  Ry.  G.  C.  413.  And  if  a  bag  of  it,  is  larceny,  because  the  jury  found  the  de- 
wheat  be  deiiTered  to  a  warehouseman  for  safe  feadant  acted  animo  fitnmdi,  in  making  the 
custody,  and  he  take  the  wiieat  out  of  the  bag,  contract,  and  the  parting  with  the  possession 
and  dispose  of  it,  it  is  larceny.  Russ.  dc  Ry.  had  not  changed  the  nature  of  the  property. 
C.  C.  337.  And  where  a  banker's  clerfc  took  2  East  P.  C.  685.  1  Leach,  212 ;  and  see  2 
notes  from  the  till,  under  colour  of  a  cheek  Leach,  420.  2  East  P.  O.  601.  So  obtain- 
from  a  third  person,  which  check  he  obtained  xng  a  hovae  bj  pretending  another  Person 
by  having  entered  a  fictitious  balance  in  the  wanted  to  hire  it  to  co  to  B.^but  in  tmtn  with 
books  in  favour  of  that  person,  it  was  held  he  intent  to  steal  it,  and  not  going  to  B.,  but  tak- 
was  Kuilty  of  felony ;  the  fraudulent  obtaining  ing  the  horse  elsewhere  and  aelling  it,  is  lar- 
the  check  being  nothing  more  than  mere  ma-  ceny.  1  Leach  409.  2  East  P.  C.  689.  So 
cbinery  to  efl^ect  his  purpose.  4  Taunt  304.  where  the  prisoner  intending  to  steal  the  mail 
R.  &  R.  C.  C.  221.  S.  C.  2  Leach,  C.  C.  bags  from  a  post^ffice,  procured  them  to  be 
1083.  And  where  one  employed  as  a  clerk,  let  down  to  him  by  a  string  from  the  window 
in  the  day-time,  but  not  residing  in  the  house,  of  the  post-office,  under  pretence  that  he  was 
embezzles  a  bill  of  exchange,  which  he  re-  the  mail  guard,  he  was  held  guilty  of  larceny, 
eeived  from  his  master  in  the  usual  course  of  East  P.  C.  003.  It  is  larceny  for  a  penon 
business,  with  directions  to  transmit  it  by  the  hired  for  the  special  puipooe  of  driTing  sheep 
post  to  a  correspondent,  it  was  held  larceny,  to  a  fair,  to  convert  tnem  to  his  own  use,  he 
2  East  P.  C.  565.  And  see  2  Chit.  C.  L.  2  having  the  intention  so  to  do  at  the  time  of 
ed.  917.  b.  And  where  goods  have  not  been  receiving  them  from  the  owner.  1  Ry.  &  H. 
mctvaUv  reduced  into  the  owner's  possession,  C.  C.  87.  And  where  a  man  ordered  a  pair  of 
yet  if  he  has  intrusted  another  to  deliver  them  candlesticks  from  a  silversmith,  to  be  paid  for 
to  his  servant,  and  they  are  delivered  accord-  on  delivery,  to  be  sent  to  his  lodgings,  whither 
ingly,  and  die  servant  embezzle  them,  he  will  they  were  aent. accordingly,  with  a  bill  of  par- 
be  guilty  of  larceny ;  as  where  a  com  factor  eels,  bv  a  servant,  and  the  prisoner  contriving 
hating  purchased  a  cargo  of  oats  on  board  a  to  send  the  servant  back  under  some  pretence, 
ship,  sent  his  servant  with  his  baige  to  re-  kept  the  goods,  it  was  holden  larceny,  cited 
ceive  part  of  the  oats  in  loose  bulk,  and  the  in  2  Leach,  420.  And  if  a  sale  of  goods  is 
servant  ordered  some  of  them  to  be  put  into  not  completed,  and  the  pretended  purchaser 
sacks,  which  he  afterwards  embezzled,  this  absconds  with  them,  and  from  the  first  his  in- 
was  holden  larceny.  2  East  P.  C.  179(9.  2  tention  was  to  defraud,  he  is  guilty  of  steal- 
Leach,  825.  ing,  1  Leaeb,  92 ;  and  to  obtain  money  from 
The  learned  commentator  has  already  no-  another  by  ring-dropping,  is  a  similar  offence, 
ticed  the  21  Hen.  VIU.  c.  7.  making  the  em-  if  there  was  an  original  deaign  to  steal,  1 
bezzlement  of  goods  above  the  value  of  forty  Leach,  238.  2  Leach,  572 :  and  where  Uie 
shillings,  felony,  when  intnifted  to  a  servant  owner  of  goods  sends  them  by  a  servant,  to 
by  his  master.  The  act  extends  only  to  such  be  delivered  to  A.,  and  6.  pretending  to  be 
persons  who  were  servants  to  the  owner  of  A.,  obtains  them  from  him,  0.  is  guilty  of  lar- 
the  goods,  both  at  the  time  of  their  deliveiy,  oeny.  2  East  P.  C.  673.  So  where  the  pri- 
and  when  they  were  stolen.  1  Hawk.  c.  33.  soner  pretending  to  be  the  servant  of  a  person 
s.  12.  2  East  P.  C.  562.  To  bring  the  case  who  had  bought  a  chest  of  tea,  deposited  at 
within  the  act,  the  goods  must  have  been  de-  the  E.  I.  company's  warehouse,  got  a  request 
livered  to  the  servant  to  heep  for  the  master,  pap^  and  permit  for  the  chest,  and  took  it 
and  the  words  "  kept  to  the  use  of  the  mas-  away  with  the  assent  of  a  person  in  the  corn- 
ier," imply  that  they  are  to  be  returned  to  the  psny's  service  who  had  the  charge  of  it ;  thia 
master.  2  East  P.  C.  562.  The  act  does  not  was  held  felony.  R.  dc  Ry.  C.  C.  163.  So 
extend  to  goods,  the  actual  property  of  which  to  obtain  a  bill  of  exchan^  from  an  indorsee, 
were  not  in  the  master  at  the  time,  and  there-  under  a  pretence  of  getting  it  discounted,  is 
fore,  it  is  said,  that  if  the  property  be  chang-  felony,  if  Uie  jury  find  that  the  party  did  not 
ed,  as  by  melting  the  money  down,  or  malting  intend  to  leave  the  bill  in  the  poaaession  of 
com,  and  then  it  be  taken  away,  it  is  not  the  defendant,  previous  to  receiving  the  mo- 
within  the  statute.  1  Hawk.  e.  33.  s.  15.  2  ney  to  be  obtained  on  his  credit,  and  that  he 
East  P.  C.  563.  sed  qusre.  See  1  Hawk.  c.  undertook  to  discount  with  intent  to  convert 
33.  s.  15.  The  act  only  extends  to  where  the  it  to  his  own  use,  1  Leach,  294 ;  and  it  seems, 
owner  has  actually  had  them  in  his  possession,  that  if  a  perMn  procure  possession  of  a  house 
and  not  where  his  servant  has  merely  receiv-  with  an  intent  to  steal  tne  lead  affixed  to  it, 
ed  them  to  his  use.  No  wasting  or  consum-  he  may  be  indicted  on  the  4  Geo.  If.  c.  32.  for 
ing  the  goods  is  within  the  act,  however  wilful,  the  statutable  larceny.  2  Leach,  850. 
Hawk.  b.  1.  c.  33  a.  14.  In  all  these  oases  the  defendant's  arigjiaedl 
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he  rides  away  with  him  :  or,  if  I  send  goods  by  a  carrier,  and  he  carries 
them  away ;  these  are  no  larcenies  (A).     But  if  the  carrier  opens  a  bale  (v 

(ft)  IHalP.CdM 

design  in  obuining  the  goods  wm  felonioos,  ookw  of  haHnrna,  Aitf  wUh  iaOmOion  of  ttealing 

and  the  owner  nerer  parted  with  his  property  them,  mud  prvrity  of  tht  bailmoni  haa  been  do- 

therein,  for  where  either  is  not  the  case  there  Urmuud  either  ty  wronf^  act  offender  or  by 

can  1)6  no  larceny,  as  will  appear  from  the  fol-  intention  ofpartioo,  if  he  afterwards  embezzle 

lowing  instanees : — Thus  where  a  boose  was  such  goods,  he  will  be  guilty  of  larceny.    For 

burning,  and  a  neighbour  took  some  of  the  in  the  first  case,  after  the  determination  of  the 

goods,   apoarently  to  sare   them   from   the  special  contract  br  any  plain  and  nnequiTo<»l 

names,  and  afterwards  cooTerted  them  to  his  wrongful  act  of  the  bmlee,  inooosistent  with 

own  use,  it  was  holden  no  felony,  because  the  that  contract,  the  proper^,  as  against  the 

jury  thought  the  original  design  honest    1  bailee,  rererts  to  the  owner,  although  the  ao- 

Leach*  411.  note*.    And  it  is  certain,  that  if  tualjpossession  remain  in  the  bailee.    East  P. 

the  property  in  effects  be  given  vpluntarily,  C.  691.  637.     The  most  remaikable  case  of 

whatever  ialse  pretence  hat  been  used  to  ob-  this  description  is  that  of  a  carrier  pointed  out 

tain  it,  no  felony  can  be  committed.    1  Hale  by  the  learned  commeBtator.    So  the  conTer- 

P.  C.  506.     R.  dc  R.  C.  C.  225.  S.  P.    Thus  sion  of  numey  with  a  felonious  intent,  which 

obtaining  silver  on  pretence  of  sending  a  half  was  found  in  a  bureau  delivered  to  a  carpenter 

fiineapresently  in  exchange  is  no  felony.  2  to  be  repaired,  by  breaking  it  open,  when  there 
ast  P.  C.  672.  So  writing  a  letter  in  the  was  no  necessity  for  so  doing,  for  the  purpose 
name  of  a  third  person  to  borrow  money,  of  repairs,  will  amount  to  a  larceny,  8  Ves. 
which  he  obtains  vr  that  fraud,  is  only  a  mis-  405.  2  Leach,  052.  2  ROss.  1045 ;  and  in 
demeanor,  2  East  P.  C.  673 ;  and  it  makes  no  the  same  case  it  was  said,  that  if  a  pocket- 
difference  in  these  cases  that  the  credit  was  book  containing  bank  notes  were  left  in  the 
obtained  by  fraudulently  using  the  name  of  pocket  of  a  coat  sent  to  be  mended,  and  the 
another,  to  whom  it  was  intended  to  be  tailor  took  the  pocket-book  out  of  the  pocket, 
given,  1  Leach,  a03.  notes.  2  East  P.  C.  and  the  notes  out  of  the  pocket-book  with  a 
673.  R.  &  R.  C.  G.  225 ;  and  if  a  horse-  felonious  intent,  it  would  amount  to  a  felony, 
dealer  delivers  a  horse  to  another  on  hia  pro-  If  the  master  and  owner  of  a  ship  steal  some 
mise  to  return  immediately  and  pay  for  it,  the  of  the  goods  delivered  to  him  to  cany,  it  is  not 
party's  riding  off  and  not  returning  is  no  fe-  larceny  in  him,  unless  be  took  the  goods  out 
looy.  1  Leach,  467.  2  East  P.  C.  660.  So  of  thetr  paeka|[e :  nor  if  larceny,  would  it  be 
if  a  tradesman,  sells  goods  to  a  stranger  as  for  an  offence  within  24  GUo.  II.  c.  45.  R.  &  R. 
ready  money,  and  sends  them  to  him  oy  a  ser-  C.  C.  02.  And  if  oom  be  sent  to  a  miller  to 
vant  who  delivers  them,  and  takes  in  payment  grindi  and  he  take  part  of  it,  he  will  be  guilty  * 
for  them  bills  which  prove  to  be  mere  fabrica-  of  felony,  1  RoU.  Abr.  73 ;  but  where  forty 
tions,  this  will  be  no  larceny,  though  the  par-  bags  of  wheat  were  sent  to  prisoner,  a  ware- 
ty  took  his  lodgings  for  the  exprees  purpose  of  boaseman,  for  safe  custody,  until  sold  by  pro- 
obtaining  the  goods  by  fiand,  becaose  the  secutor,  and  prisoner's  servant,  by  direction 
owner  parted  with  his  property.  2  Leach,  of  prisoner,  emptied  four  of  the  bags  and 
614.  So  fraudulently  winning  money  at  gam-  mixed  their  contents  with  other  inferior  wheat, 
ing,  where  the  injured  party  really  intended  and  part  of  mixture  was  disposed  of  by  pri- 
to  play,  is  no  larceny,  tbougn  a  conspiracy  to  soner,  and  remainder  was  placed  in  proseou- 
defraud  appear  in  evidence.  2  Leach,  610.  tor's  bags,  which  had  thus  been  amptied,  and 
So  brokers,  bankers,  or  agents  embessltng  se-  there  was  no  severing  ci  any  part  of  wheat 
eurities  deposited  with  them  for  security  or  in  any  one  bag  with  utent  to  embessle  that 
any  special  purpose,  are  not  guilty  of  larceny,  part  only  whion  was  so  severed,  the  prisoner 
4  Taunt  256.  2  Leacht  1054.  R.  dc  R.  C.  was  held  guilty  of  larceny  in  Ukug  the 
C.  215.  S.  C. ;  but  this  decision  occasioned  wheat  out  of  the  bag.  R.  dc  R.  G.  C.  337. 
the  52  Geo.  III.  c.  63.  to  be  passed,  making  it  And  where  proper^  which  prosecutors  had 
a  misdemeanor  in  brokers,  bankers,  and  others,  bought  was  weighed  out  in  the  praeence  of 
to  embezsle  securities  deposited  with  them  their  clerk,  and  delivered  to  their  carter's  aer- 
for  safe  custody  or  for  any  special  purpose,  in  vant  to  cart,  who  let  other  persons  take  away 
violation  of  good  foith,  and  contrary  to  the  the  oart^  and  dispose  of  the  property  for  his 
special  purpose  for  which  they  were  deposit-  benefit,  jointly  with  that  of  the  otner  persons, 
ed,  see  tne  act,  infra.  Thus  in  all  cases  where  it  was  held,  that  the  carter's  servant  was  not 
a  voluntary  delivering  by  the  proeecutor  is  the  guilty  of  a  mere  breach  of  trust,  but  that  he 
defence  to  be  relied  on,  two  questions  arise,  as  well  as  the  other  persons  were  guil^  of 
first,  whether  the  property  was  parted  with  by  larceny  at  common  law.  Russ.  dc  Ry.  C.  C. 
the  owner,  secondly,  whether  supposing  il  was  125 ;  and  see  2  East  P.  C.  568  to  574,  605  to 
not,  whether  the  prisoner  at  the  time  he  ob-  606.  But  in  all  these  cases  the  defendant 
tained  it  conceived  a  felonious  design.  In  must  have  had  an  intoi^Hm  of  otoaUng  the  pro- 
the  first  case,  no  fraud  or  breach  of  trust  can  party  at  the  time  it  was  delivered  to  him .  R.  dc 
make  a  conversion  larceny  ;  in  the  second,  the  h.  C.  G.  441.  over-ruling  2  East  P.  G.  600. 604. 
complexion  of  the  offence  must  depend  on  the  2  Russ.  1060,  00.  1  R.  dt  M.  G.  G.  67. 
felonious  design.  4thly.  Where  the  offender  hae  the  qusUIUd 
3dly.  Where  offender  lawfully  aequirtd  poa-  property  and  actual  poeeeeeion  of  the  goode  at 
aeeeion  and  quahHed  property  m  goode,  vnder  the  time  of  the  embexzlement,  he  will  not  be 
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pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes  away  part  thereof,  or  if 
he  carries  it  to  the  place  appointed,  and  afterwards  takes  away  the  whole, 

guilty  of  larceny  at  oommon  law.  Thus  where  by  him  br  Tirtue  of  hie  employment,  for  he 
a  servant  or  clerk  had  received  property  for  fills  the  character  of  servant,  as  it  is  by  being 
the  use  of  his  master,  and  the  master  never  employed  as  servant  he  receives  the  mone^. 
had  any  other  possession  than  such  possession  R.  &  Ry.  C.  C.  516.  Where  the  owner  of  a 
by  his  servant  or  clerkj  it  was  douoted  whe-  collieij  employed  the  prisoner  as  captain  of 
ther  the  latter  was  guilty  of  felony  in  stealing  one  of  his  baraes  to  carry  out  and  sell  ooal, 
such  property,  or  was  guilty  merely  of  a  and  paid  him  tor  his  labour  b^  allowing  him 
breach  ot  trust,  2  Leach,  835.  Hale,  668.  two-tairds  of  the  price  for  which  be  sold  the 
East,  P.  C.  570,  1 ;  and  see  4  Taunt.  258.  coals,  after  deducting  the  price  ebai]^ed  at  the 
Russ.  6l  Ry.  C.  C.  215.  S.  C.  2  Leach,  C.  colliery,  he  was  held  a  servant  within  the  act, 
0. 1054.  So  a  cashier  of  the  bank  could  not  and  having  embezzled  the  price,  he  was  guiJ- 
be  guilt]^  of  felony  in  embezzling  an  India  ty  of  larceny  within  the  acL  R.  dc  R.  C.  G. 
bond  which  he  had  received  from  tne  court  of  139.  So  a  servant  who  received  money  for 
chancery,  and  was  in  his  actual  as  well  as  his  master  for  articles  made  of  his  master's 
constructive  possession.  1  Leach,  28.  So  if  materials  which  he  embezzled,  was  held  with- 
•  clerk  received  money  of  a  customer,  and,  in  the  act,  though  he  made  the  aiticles,  and 
without  at  aXi  putting  it  in  the  till,  converted  was  to  have  a  given  portion  of  the  price  for 
it  to  his  own  use,  he  was  guilty  only  of  a  making  of  them.  Kuss.  dc  Ry.  C.  C.  145. 
breach  of  trust,  though  had  he  once  deposited  The  act  is  not  confined  to  clerks  and  servants 
it,  and  then  taken  it  again,  he  would  have  been  of  persons  in  trade ;  it  extends  to  the  clerks 
guilty  of  felony.  2  Leach,  835.  ana  servants  emplcnred  to  receive  of  all  persons 
ServanU  and  Clerks, — ^The  dangers  result-  whatever.  Therefore  where  the  overseers  of 
ing  from  this  doctrine  occasioned  the  f  enact-  a  township  employed  the  prisoner  as  their  ac- 
ment  of  39  Oeo.  III.  c.  85.  against  such  em-  countant  and  treasurer,  and  he  received  and 
bezzlements  by  servants,  or  clerks,  rendering  paid  all  the  money  receivable  or  payable  on 
the  offence  punishable  with  transportation  for  their  account,  he  received  a  sum  ana  embez- 
fourteen  yean.  This  act  extends  only  to  zled  it,  he  was  held  a  clerk  and  servant  with- 
such  servants  as  are  emploved  to  receive  mo*  in  the  act  R.  dc  R.  C  C.  349.  2  Starii.  C. 
ney,  and  to  instances  in  wnich  they  receive  N.  P.  349.  S.  C.  If  tf  servant,  immediately 
money  by  virtue  of  their  employment  Ii  on  receiving  a  sum  for  his  mastera,  enten  a 
seems  an  apprentice,  though  under  the  age  of  smaller  in  his  book,  and  ultimately  account  to 
eighteen,  is  within  the  act,  R.  &  R.  C.  C.  his  master  for  the  smaller  sum  only,  he  may 
80 ;  so  is  a  female  servant  R.  dc  R.  G.  G.  be  considered  as  embezzling*  the  diffierence 
267.  A  person  employed  upon  commission  at  the  time  he  made  the  entry ,  and  it  will  make 
to  travel  lor  ordera,  and  to  collect  debts,  is  a  no  difference,  though  he  received  other  sums 
cleric  within  the  act,  though  he  is  employed  for  his  master  on  the  same  day,  and  in  paying 
by  many  different  houses  on  each  journey,  tliem  and  the  smaller  sum  to  his  master  to- 
■nd  pays  his  own  expenses  out  of  his  commis-  gether  he  might  give  his  master  every  piece 
sion  on  each  journey,  and  does  not  live  with  of  money  or  note  he  received  at  the  time  ho 
any  of  his  employers,  nor  act  in  any  of  their  made  the  false  entry.  R.  dc  R.  G.  G.  463.  3 
counting  houses.  R.  dc  R.  C.  G.  198.  So  a  SUrk.  N.  P.  G.  67.  S.  G.  It  seems  the  aet 
servant  in  the  employment  of  A.  dc  B.,  who  does  not  apply  to  cases  which  were  larceny  at 
are  partners,  is  the  servant  of  each,  and  if  he  common  law.  2  Leach,  G.  G.  1033.  R.  dc 
emoezzle  the  private  money  of  one,  may  be  R.  G.  G.  160.  S.  G.  Peck*s  case,  cor.  Park, 
charced  under  the  act  as  the  servant  of  that  in-  J.  Staffordshire  Sum.  Ass.  1817,  3  Stark, 
dividual  partner.  3  Stark.  G.  N.  P.  70.  A  man  is  Evid.  842.  It  is  questionable,  therefore,  whe- 
sufficiently  a  servant  within  the  act,  although  ther,  if  a  servant  receives  money  from  hit 
he  is  only  occasionally  employed  when  he  has  matter  to  pay  G.  and  does  not  pay  it,  be  can 
nothing  else  to  do ;  and  it  is  sufficient  if  he  be  indicted  for  embezzlement,  Kuss.  ds  Ry. 
was  employed  to  receive  the  money  he  em-  G.  G.  267 ;  but  as  counts  for  larceny  at  oom- 
bezzled,  though  receiving  money  may  not  be  mon  law,  and  for  embezzlement  under  the  sta- 
in his  usual  employment,  and  although  it  was  tute,  may  be  joined  in  the  same  indictment, 
Uie  only  instance  in  which  he  vras  so  employ-  any  difficulty  in  this  respect  may  be  avoided, 
ed.  R.  dc.  Ry.  G.  G.  299.  A  clerk  intrusted  See  3  M.  dc  S.  549,  550.  Althcragh  property 
to  receive  money  at  home  from  out-door  col-  has  been  in  the  possession  of  the  prisoner's 
lecton,  receives  it  abroad  from  out-door  cus-  masters,  and  they  only  intrust  the  custody  of 
tomera,  it  was  held,  that  such  receipt  of  money  such  property  to  a  third  person  to  try  the 
may  be  considered  "  by  virtue  o^^is  employ-  honesty  of  their  servant,  if  the  servant  receives 
ment,"  within  the  act,  though  it  is  beyond  the  it  from  such  third  person  and  embezzles  it,  it 
limits  to  which  he  is  authorized  to  receive  is  an  offence  within  the  act  R.  dc  R.  G.  C. 
money  from  his  employers.  R.  dc  Ky,  G.  G.  160.  2  Leach,  1033.  8.  G. 
319.  So  if  a  servant  generally  employed  by  Party  stealing  his  own  Ooods^  dec. — Besides 
his  master  to  receive  sums  of  one  description  the  cases  alreuly  mentioned  in  the  text,  if  a 
and  at  one  place  only,  is  employed  by  him  in  man  steals  his  own  goods  from  his  own  bailee, 
a  particular  instance  to  receive  a  sum  of  a  though  he  has  no  intent  to  charp;e  the  bailee, 
different  description  and  at  a  different  place,  but  his  intent  is  to  defraud  the  king,  yet  if  the 
thia  latter  sum  is  to  be  considered  as  received  bailee  had  an  interest  in  the  possession  and 

t  See  pott  p.  231.  note. 
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these  are  larcenies  (c) ;  for  here  the  animus  farandi  is  manifest ;  since  in 
the  first  case  he  had  otherwise  no  inducement  to  open  the  goods,  and  in 
the  second  the  trust  was  determined,  the  delivery  having  taken  its  effect. 
But  bare  non-delivery  shall  not  of  course  be  intended  to  arise  from  a  felo- 
nious design;  since  that  may  happen  from  a  variety  of  other  accidents. 
Neither  by  the  common  law  was  it  larceny  in  any  servant  to  run  away 
with  the  goods  committed  to  him  to  keep,  but  only  a  breach  of  civil 
trust.  But  by  statute  33  Hen.  VI.  c.  1.  the  servants  of  persons  deceased, 
accused  of  embezzling  their  masters'  goods,  may  by  writ  out  of 
chancery  (issued  by  the  advice  of  *the  chief  justices  and  chief  [*231] 
baron,  or  any  two  of  them),  and  proclamation  made  thereupon, 
be  summoned  to  appear  personally  in  the  court  of  king's  bench,  to  answer 
their  masters'  executors  in  any  civil  suit  for  such  goods ;  and  shall,  on  de- 
fault of  appearance,  be  attainted  of  felony.  And  by  statute  21  Hen.  YIII. 
c.  7.  if  any  servant  embezzles  his  master's  goods  to  the  value  of  forty 
shillings,  it  is  made  felony ;  except  in  apprentices,  and  servants  under 
eighteen  years  old  (4),  (5).     But  if  be  had  not  the  possession,  but  only 

(e)  3  Inst.  107. 


eould  have  -withheld  it  from  the  owner,  the  this  circumstance  will  not  affect  the  crime.    2 

taking  is  a  larceny.    R.  &  R.  C.  C.  470.    3  Leach,  022. 

Bum.  J.  24th  ed.  24a  S.  C.    And  a  man  may       (4)  The  above  statates,  with  others  on  th« 

be  acceasai^  after  the  fact  to  a  larceny  com-  same  subject,  are  repealed  by  the  7  and  8  Geo. 

mitted  on  himself,  by  receiving  and  harlx>uring  IV.  c.  27 ;  and  by  the  7  and  8  Geo.  IV.  c.  29, 

the  thief  instead  of  bringing  him  .to  justice,  ^  46,  any  clerk  or  servant  stealing  any  chattel, 

Fost.  123  ;  but  a  joint  tenant  in  common  of  money,  or  valuable  security  belonging  to,  or 

effects  cannot  be  guilty  of  larceny  in  appro-  in  the  possession  or  power  of  bis  master,  is 

gristing  the  whole  to  his  own  purpose,  1  Hale,  punishable  with  transportation  for  any  term 
13 ;  but  if  a  part-owner  of  property  steal  it  not  exceeding  fourteen  years,  and  not  less 
from  the  person  in  whose  custody  it  is,  and  than  seven,  or  with  imprisonment  for  any  term 
who  is  responsibUfor  iU  tafety^  he  is  guilty  of  not  exceeding  three  years,  with  whippings, 
larceny.  It  &  R.  C.  G.  478.  3  Bum-  J.  24th  S.  47  enacts,  that  any  clerk  or  servant,  or  per* 
ed.  241.  S.  C.  Nor  can  a  wife  commit  larceny  son  employed  as  such,  receiving  or  takmg, 
of  her  hushaod^B  goods,  because  his  custody  by  virtue  of  such  employment,  into  his  pos- 
is,  in  law,  her*s,  and  they  are  considered  as  session,  any  chattel,  money,  or  valuable  secu- 
one  person.  1  Hale,  514.  On  the  same  rity,  for,  or  in  the  name,  or  on  the  account  of 
ground  no  third  person  can  be  guilty  of  lar-  his  master,  and  fraudulently  embezzling  the 
ceny  hj  receiving  the  husband's  komIs  from  same,  or  any  part  thereof,  shall  be  deemed  to 
the  wife,  and  if  she  keep  the  key  of  the  place  have  feloniouslv  stolen  the  same  from  his 
where  the  property  is  kept,  her  privity  will  be  master,  alihougn  such  chattel,  6cc.,  was  not 
presumed,  ana  the  defendant  must  be  acouit-  received  into  the  master's  possession  other- 
ted.  1  Leach, 47.  Seel  Hale, 45.  516.  Kel.  wise  than  by  the  actuid  possession  of  such 
37.  clerk  or  servant,  or  other  person  so  employed, 
The  takmsmtut  always  be  (vainst  the  wUl  of  and  shall  be  liable  to  any  of  the  punishments 
the  oumer,  1  Leach,  47 ;  but  if  the  owner,  in  set  forth  in  s.  45.  By  s.  48,  "  for  preventing 
order  to  detect  a  number  of  men  in  the  act  of  the  difficulties  that  have  been  experienced  in 
stealing,  directs  a  servant  to  appear  to  encou-  the  prosecution  of  the  last-mentioned  offend- 
rege  the  design,  and  lead  them  on  till  the  of-  era,"  it  is  enacted,  **  that  it  shall  be  lawful  to 
fence  is  complete,  so  long  as  he  did  not  in-  charge  in  the  indictment,  and  jproceed  against 
duce  the  original  intent,  but  only  provided  for  the  offender  for  any  number  ot  distinct  acts  of 
its  discovery  after  it  was  formed,  the  crimi-  embezzlement  not  exceeding  three,  which 
nality  of  the  thieves  will  not  be  destroyed.  2  may  have  been  committed  by  nim  against  the 
Leach,  913.  So  if  a  man  be  suspected  of  an  same  master,  within  the  space  of  six  calendar 
intent  to  steal,  and  another,  to  try  him,  leaves  months  from  the  first  to  the  last  of  such  acts ; 
property  in  his  way,  which'  he  takes,  he  is  and  in  every  such  indictment,  except  where 
guilty  of  larceny.  2  Leach,  921.  And  if,  on  the  offence  shall  relate  to  any  chattel,  it  shall 
thieves  breaking  in  to  plunder  a  house,  a  ser-  be  sufficient  to  allege  the  embezzlement  to  be 
vaut,  by  desire  of  his  master,  shew  them  of  money,  without  specifying  any  particular 
where  the  plate  is  kept  which  they  remove,  coin  or  valuable  security ;  ana  such  allegation, 

(5)  In  New-York,  embezzlement  by  clerks,  lue  would  be  punished.  (2  R.  S.  678,  ^  59, 
Asc.  except  apprentices  and  persons  under  18  6lc.)  The  buying  or  receiving  embezzled  pre- 
hears of  age,  or  taking,  secreting,  &c.  with  perty  knowingly,  is  punished  in  the  same  way. 
intent  to  embezzle,  is  punished  in  the  same  (Id.  ^  61.)  Carriers  are  also  punished  in  the 
way  as  the  stealing  of  articles  of  the  same  va-  same  way  for  embezzling,  &c.    (Id.  $  62.) 
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the  care  and  ovenight  of  the  goode,  as  the  butler  of  the  plate,  the  shep- 
herd of  the  sheep,  and  the  like,  the  embezzling  of  them  is  felonj  at  common 
law  (d).  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece  of  plate,  it  is  lar- 
ceny :  for  he  hath  not  the  possession  deUvered  to  him,  but  merely  the  use  (e), 
and  so  it  is  declared  to  be  by  statute  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs 
away  with  the  goods  from  his  ready  furnished  lodgings  (6).  Under  some 
circumstances  cdso  a  man  may  be  guilty  of  felony  in  taJung  his  own  goods : 
as  if  he  steals  them  from  a  pawnbroker,  or  any  one  to  uniom  he  hath  de- 
livered and  entrusted  them,  vrith  intent  to  charge  such  bailee  with  the  va^ 
lue  ;  or  if  he  robs  his  own  messenger  on  the  road,  with  an  intent  to  charge 
the  hundred  with  the  loss  according  to  the  statute  of  Winchester  (/). 
2.  There  must  not  only  be  a  taking,  but  a  carrying  atoay  (7)  ;  cepit  et  of- 

(d)  1  Hal.P.  C.  006.  (f)  Fort.  1S3,  IM. 

{€)  1  Hawk.  P.  C.  90. 


■o  far  as  regards  th«  description  of  the  pro-  friend,  with  a  bill  to  get  it  diseoonted,  and  eon- 

Kity,  shall  be  sustained,  if  the  offender  snail  Terting  it  to  his  own  use,  ii  not  an  agent  within 

proved  to  have  embesaled  any  amount,  the  meaning  of  the  Act.    Rex  v.  Prince,  2  C. 

although  the  particular  species  of  ooin  (v  rain-  and  P.  617. 

aUe  security  of  which  such  amount  was  com-  (6)  Repealed  by  7  and  8  Geo.  IV.  c.  27 ;  and 
posed  shall  not  be  proved  ;  or  if  he  shall  be  by  7  and  8  Geo.  TV.  c.  29,  ^  45,  it  is  enacted, 
proved  to  have  embexsled  any  piece  of  coin  that  if  any  person  shall  steal  any  chattel  or 
or  valuable  security,  or  anv  pootion  of  the  va-  fixture  let  to  be  used  by  him  in  or  with  any 
hie  thereof,  although  such  piece  of  coin  or  house  or  lodging,  he  shall  be  gnilty  of  felony, 
vmloable  security  may  have  been  delivered  to  and  be  punished  as  for  simple  larceny ;  and 
him  in  order  that  some  part  of  the  value  there-  the  indictment  may  be  preferred  in  the  common 
of  should  be  returned  to  the  party  delivering  form  as  for  larceny,  and  as  if  the  offender  were 
the  same,  and  such  part  shall  have  been  re-  not  a  tenant  or  lodger,  and  in  either  case  the 
turned  accordingly.**  Each  act  of  embessle-  pro^rty  maj  be  laid  m  the  owner  or  person 
ment  should  be  set  forth  in  a  separate  count,  lettmg  to  hire.  In  Henley's  case,  R.  and  H. 
and  the  prosecutor  cannot  be  compelled  to  1,  it  was  considered  unnecessary  to  state  by 
elect  which  he  will  singly  pitMseed  upon.  The  whom  the  lodging  was  let,  the  Jodges  holding 
indictment  need  not  state  from  whom  the  mo-  that  the  letting  might  be  stated  either  aecor<^ 
ne^  alleged  to  have  been  embeszl«d,  was  re-  ing  to  the  fact,  or  according  to  the  legal  opera* 
f  eived.  Rex  v.  Beacall,  1  C.  and  P.  454.  tion.  The  statement  as  to  the  party  by  whom 
The  day  laid  is  not  material. .  By  statate  5  the  lodging  is  let,  would  be  regulated  by  this 
Geo.  Iv.  c.  20,  ^  10,  perwma  employed  in  the  case  umier  the  present  Act. 
post-office  embeszlix^s  notes,  parliamentaty,  (7)  If  a  thief  out  a  belt  on  which  a  pnrse  is 
proceedings,  or  newspapers,  dec,  are  guilty  hung,  and  it  drops  to  the  ground  where  he 
of  a  misdemeanor,  ana  punishable  by  fine  and  leaves  it,  or  if  he  compel  a  man  to  lay  down 
imprisonment,  the  ofienee  to  be  tried  either  goods  which  he  is  carryine,  and  is  apprehend- 
where  committed  or  where  the  offender  is  ap-  ed  before  he  raises  them  from  the  ground,  the 
prehended.  crime  is  incomplete.  1  Leach,  322.  n.  b.  1 
By  7  and  8  Geo.  IV.  c.  29,  ^  49,  bankers,  Hale.  533.  Ana  if  goods  are  tied  to  a  atring. 
merchants,  brokers,  attomies,  and  other  whicn  is  fastened  at  one  end  to  a  counter,  and 
agents,  embessling  money  intrusted  to  them  a  person  intending  to  steal  them  ukes  hold  of 
to  bo  applied  to  any  special  imrpose,  or  em-  the  other,  and  removes  them  towards  the  door 
bezsling  anr  goods,  or  vflJuaole  security  in-  as  far  as  the  string  will  permit  him,  this  will 
trusted  to  them  for  safe  custody,  or  for  any  be  no  felony.  So  where  the  prosecutor  had 
specisl  purpose,  are  guiltjr  of  a  misdemeanor,  his  keys  tied  to  the  strings  of  his  purse  in  his 
andpunukable  in  any  of  the  modes  pointed  pocket,  which  the  prisoner  endeavoured  to 
otttms.46.  S.  50  provides,  that  the  Act  shaU  take  from  him  and  was  detected  with  the 
not  affect  trustees  or  mortgagees ;  nor  bankers,  purse  in  his  hand,  but  the  strings  still  hung  to 
dec.  receiving  money  due  on  seourities,  or  dis-  the  pocket  by  the  keys,  this  was  holden  to  be 

SMing  of  securities  on  which  they  have  a  lien,  no  asportation,  and  therefore  no  larceny  was 

y  s.  51,  factors  pledging  for  their  own  use  committed.     1  Leach,  321.  n.  a.    1  Hale,  506. 

any  goods,  or  documents  relating  to  goods,  in-  But  a  very  slight  asportation  will  suffice, 

trusted  to  them  for  the  purpose  of  sale,  are  Thus,  to  snatch  a  diamond  from  a  lady's  eaar« 

guilty  of  a  misdemeanor,  and  punishable  by  which  is  instantly  dropped  among  the  euris  of 

transportation  for  fourteen  or  seven  years,  or  her  hair.    1  Leach,  390.    3  East,  P.  C.  557 ; 

by  fine  and  imprisonment,  as  the  conrt  shall  to  remove  sheets  from  a  bed  and  eaiiy  them 

award ;  the  clause  not  to  extend  to  cases  where  into  an  adjoining  room,  1  Leach,  222,  in  notes 

the  pledge  does  not  exceed  the   amount  of  -~to  take  plate  from  a  trunk,  and  la^  it  on  the 

their  lien.    And  by  a.  52,  these  provisions  as  floor  with  intent  to  carry  it  away,  ibid. — and  to 

to  agents  shall  not  lessen  any  remedy  which  remove  a  package  from  one  part  of  a  waggon 

the  party  aggrieved  previoasfy  had,  at  law  or  to  another,  with  a  view  to  steal  it,  1  Leach, 

in  equity.    A  person  intrusted  as  a  private  236.  have  respectively  been  holden  to  be  felo 
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porUmt  was  the  old  law4atiii.  A  bare  removal  from  the  place  in  which  he 
found  the  goods,  though  the  thief  does  not  quite  make  off  with  them,  is  a  suf- 
ficient asportation,  or  carrying  away.  As  if  a  man  be  leading  another's  horse 
out  of  a  close,  and  be  apprehended  in  the  fact ;  or  if  a  guest,  stealing 
goods  out  of  an  inn,  has  removed  them  from  his  chamber  down  stairs : 
Uiese  have  been  adjudged  sufficient  carryings  away,  to  constitute  a  lar- 
ceny (g).  Or  if  a  thief,  intending  to  steal  plate,  takes  it  out  of  a  chest  in 
which  it  was,  and  lays  it  down  upon  the  floor,  but  is  surprised  before  he  can 
make  his  escape  with  it ;  this  is  larceny  (A). 

*3.  This  taking,  and  caixying  away,  must  also  he  felonious;    [*232] 
that  is,  done  animo  furandi :  or,  as  the  civil  law  expresses  it,  lueri 
causa  (t)  (8).    This  requisite,  besides  excusing  those  who  labour  under  in- 

it)  3  Inst.  106, 100.  (i)  Inst.  4. 1. 1. 

(A)  1  Hawk.  P.  C.  OS. 

nies,  and  where  prisoner  had  lifted  up  a  bag  307.    3  Bum  J.  24th  edit.  209.    (See  a  late 

from  the  bottom  of  a  boot  of  a  coach,  bat  caae,  Ros.  6t  Ry.  C.  0. 118.  under  very  parti- 

waa  detected  before  he  had  got  it  out,  it  did  cular  circumstances.)    It  is  sufficient  if  the 

not  appear  that  it  was  entirely  removed  from  prisoner  intend  to  appropriate  the  value  of  the 

the  space  it  at  first  occupi^  in  the  boot,  but  chattel  and  not  the  chattel  itself  to  his  own  use, 

the  raising  it  from  the  bottom  had  completely  as  where  the  owner  of  goods  steals  them  from 

removed  each  part  of  it  from  the  snace  that  his  own  servant  or  bailee  in  order  to  charge 

specific  part  occupied,  this  was  held  a  com-  him  with  the  amount.    7  Hen.  VI.  f.  43.    The 

plete  asportation.     I  Ry.  and  Moody,  C.  C.  intention  must  exist  at  the  time  of  the  taking, 

14.    But  if  the  defendant  merely  change  the  and  no  subsequent  felonious  intention  wiu 

position  of  a  packsge  from  lying  endways  to  render  the  previous  taking  felonious, 

lengthways,  for  the  greater  conveni^ce  of  tak-  We  have  seen  that  a  taking  by  finding,  and 

ing  out  its  contents,  and  cuts  the  outside  of  it  a  subsequent  conversion,  will  not  amount  to  a 

for  that  purpose,  but  is  detected  before  he  has  felony.    3  Inst.  106.    1  Hawk.  c.  33,  s.  2.    2 

taken  any  tnin^,  there  will  be  no  larceny  com-  Russ.  1041.    But  if  the  goods  are  found  in  the 

mitted.    Id.  ibid,  in  notes.    Where  it  is  one  place  where  they  are  usually  suffered  to  lie, 

oontinuing  transaction,  though  there  be  seve-  as  a  horse  on  a  common,  cat&e  in  the  owner's 

ral  distinct  asportations  in  law  by  several  per-  fields,  or  money  in  a  place  where  it  clearly  ap- 

■ons,  yet  all  may  be  indicted  as  principals  who  pears  the  thief  knew  the  owner  to  have  con- 

concur  in  the  felony  before  the  final  carrrinff  eealed  it,  1  Hale,  507, 506.    2  East  P.  C.  664 ; 

away  of  the  goods  Irom  the  virtual  custody  of  or  if  the  finder  in  any  way  know  the  owner, 

the  owner,  2  East  P.  C.  557 ;  but  two  cannot  or  if  there  be  any  mark  on  the  goods  by  which 

be  convicted  upon  an  indictment  charging  a  the  owner  can  be  ascertained,  see  3  Bum  J. 

joint  larceny,  unless  there  be  evidence  to  sa-  24th  edit.  213,  the  taking  will  be  felonious, 

tisfy  a  jury  that  they  were  concerned  in  ajoint  So  if  a  parcel  be  left  in  a  hackney  coach,  and 

taking.    2  Stark,  on  Evidence,  640.    It  one  the  driver  open  it,  not  merely  from  curiosity, 

steal  another  man's  ^ds,  and  afterwards  but  with  a  view  to  appropriate  part  of  its  con- 

another  stealeth  from  him,  the  owner  may  pro-  tents  to  his  own  use,  or  if  the  prosecutor  order 

secute  the  first  or  the  second  felon  at  his  him  to  deliver  the  package  to  the  servant,  and 

choice.    Date.  o.  162.    There  is  no  occasion  he  omits  so  to  do,  he  will  be  guilty  of  felony, 

that  the  carrying  awav  be  by  the  hand  of  the  2  East  P.  C.  664.    1  Leach,  413,  15,  and  in 

party  accused,  tor  if  he  procured  an  innocent  notis. 

agent,  as  a  child  or  a  lunatic,  to  take  the  pro-  Where  the  taking  exists,  but  without  fraud. 

perty,  or  if  be  obtained  it  from  the  sheriff  by  a  it  may  amount  only  to  a  trespass.    This  is  also 

replevin,  without  the  slightest  colour  of  title,  a  point  frequently  depending  on  circumstantial 

and  with  a  felonious  design,  he  will  himself  be  evidence,  and  to  be  left  for  the  jury's  decision, 

a  principal  offender.    Hawk.  b.  1.  c.  33.  s.  12.  Thus,  where  the  prisoners  entered  another's 

(8)  The  felonious  quality  consists  in  the  m-  stable  at  night  and  took  out  his  horses,  and 

tentwn  of  the  prisoner  to  defraud  the  owner,  rode  them  thirty-two  miles,  and  left  them  at 

and  to  apply  the  thing  stolen  to  his  own  use :  an  inn,  and  were  afterwards  found  pursuing 

and  it  is  not  necessary  that  the  taking  should  their  journey  on  foot,  they  were  hela  to  have 

be  done  hieri  caiua;  taking  with  an  intent  to  committed  only  a  trespass,  and  not  a, felony, 

destroy  will  be  sufficient  to  constitute  the  of-  2  East,  P.  C.  662.    It  depends  also  on  circum- 

fence  if  done  to  serve  the  prisoner  or  another  stances  what  offence  it  is  to  force  a  man  in 

person  though  not  in  a  pecuniary  wa^.  R.  &  R.  the  possession  of  goods  to  sell  them ;  if  the 

C.  C.  292.    In  a  late  singular  case  it  was  de-  defendant  takes  them,  and  throws  down  more 

termined,  that  where  a  servant  clandestinely  than  their  value,  it  will  be  evidence  that  it 

took  his  master's  com,  though  to  sive  it  to  was  only  trespass ;   if  less  were  t>ffered,  it 

his  master's  horses,  he  was  guilty  of  larceny,  would  probably  be  re^rded  as  felony.    1  East 

the  servant  in  some  degree  being  likely  to  di-  Rep.  615.  636.    And  it  seems  that  the  taking 

minish  his  labour  thereby.    R.  dc  R.  C.  C.  may  be  only  a  trespass,  where  the  original  as- 
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capacities  of  mind  or  will  (of  whom  we  spoke  sufficiently  at  the  entrance 
of  this  book)  {k),  indemnifies  also  mere  trespassers,  and  other  petty  offend- 
ers. As  if  a  servant  takes  his  master's  horse  without  his  knowledge,  and 
brings  him  home  again:  if  a  neighbour  takes  another's  plough  that  is  left 
in  the  field,  and  uses  it  upon  his  own  land,  and  then  returns  it :  if  under  co- 
lour of  arrear  of  rent,  where  none  is  due,  I  distrain  another's  cattle,  or 
seize  them :  all  these  are  misdemeanors  and  trespasses,  but  no  felonies  (I), 
The  ordinary  discovery  of  a  felonious  intent  is  where  the  party  doth  it 
clandestinely ;  or,  being  charged  with  the  fact,  denies  it.  But  this  is  by  no 
means  the  only  criterion  of  criminality  :  for  in  cases  that  may  amount  to 
larceny  the  variety  of  circumstances  is  so  great,  and  the  complications 
thereof  so  mingled,  that  it  is  impossible  to  recount  aU  tho8e,which  may  evi- 
dence a  felonious  intent,  or  qnimumfurandi :  wherefore  they  must  be  left  to 
the  due  and  attentive  consideration  of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  persofud 
goods  of  another :  for  if  they  are  things  recU,  or  savour  of  the  reality,  lar- 
ceny at  the  common  law  cannot  be  committed  of  them  (9).  Lands,  tene- 
ments, and  hereditaments  (either  corporeal  or  incorporeal)  cannot  in  their 
nature  be  taken  and  carried  away.  And  of  things  likewise  that  adhere 
to  the  freehold,  as  com,  grass,  trees,  and  the  like,  or  lead  upon  a  house,  no 
larceny  could  be  committed  by  the  rules  of  the  common  law :  but  the 
severance  of  them  was,  and  in  many  things  is  still,  merely  a  trespass  which 
depended  on  a  subtilty  in  the  legal  notions  of  our  ancestors.  These  thfngs 
were  parcel  of  the  real  estate ;  and  therefore,  while  they  continued  so, 

could  not  by  any  possibility  be  the  subject  of  theft,  being  ab- 
[•233]    solutely  fixed  and  immoveable  (m).     And  if  they  were  •severed 

by  violence,  so  as  to  be  changed  into  moveables  ;  and  at  the  same 
time,  by  one  and  the  same  continued  act,  carried  off  by  the  person  who  se- 
vered them  ;  they  could  never  be  said  to  be  taken  frpm  the  proprietor^  in 
this  their  newly  acquired  state  of  mobility  (which  is  essential  to  the  natiure 
of  larceny),  being  never,  as  such,  in  the  actual  or  constructive  possession 
of  any  one,  but  of  him  who  committed  the  trespass.  He  could  not  in 
strictness  be  said  to  have  taken  what  at  that  time  were  the  personal  goods 
of  another,  since  the  very  act  of  taking  was  what  turned  them  into  person- 
al goods.  But  if  the  thief  severs  them  at  one  time,  whereby  the  trespass 
is  completed,  and  they  are  converted  into  personal  chattels,  in  the  construc- 
tive possession  of  him  on  whose  soil  they  are  left  or  laid ;  and  come  again 
at  another  time,  when  they  are  so  turned  into  personalty,  and  takes  them 

(k)  See  pare  SO.  (m)  See  Book  II.  p.  10. 

(/)  1  Hal.  P.  C.  600. 

sault  was  felonioas.    Thus,  if  a  man  searches  82.    2  Raym.  276.    2  Tent.  04.    A  taking  by 

the  pockets  of  another  for  money,  and  finds  mere  accident,  or  in  joke,  or  mistaking  ano« 

none,  and  afterwards  throws  the  saddle  from  ther's  property  for  one's  own,  is  neither  legally 

bis  horse  on  the  ground,  and  scatters  bread  nor  morally  a  crime.    2  Hale,  507.  509. 

from  his  packages,  he  will  not  be  gniitj  of  (9)  By  statute  7  and  6  Geo.  IV.  c.  29,  ^  23, 

robbery,  2  East  P.  C.  GGSii  though  he  might  the  stealing  any  description  of  writings  relat- 

certainly  hare  been   indicted  for  feloniously  in^  to  the  title  of  real  estates  is  punishable 

assaulting  with  intent  to  steal,  for  that  offence  with  transportation  for  seven  years,  or  with 

was  complete.  fine  and  imprisonment  at  the  discretion  of  the 

The  openness  and  notoriety  of  the  taking,  court ;  and,  by  ^  24,  these  provisions  are  not 

■  where  possession  has  not  been  obtained  by  to  deprive  the  party  aggrieved  of  the  remedies 

foroe  or  stratagem,  is  a  strong  circumstance  he  now  has,  at  law  or  in  equity.    This  enaet> 

to  rebut  the  inference  of  a  felonious  intention,  ment  is  new.    See  3  Inst.  109;  I  Hale,  110. 

1  Hale,  507.    East  P.  C.  661,  662. ;  but  this  See  note  1,  p.  229. 
alone  will  not  make  it  the  less  a  felony.    Kel. 
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away ;  it  is  larceny  :  and  so  it  is,  if  the  owner,  or  any  one  eke,  has  severed 
them  (n).  And  now  by  the  statute  4  Geo.  II.  c.  42.  to  steal,  or  rip,  cut  or 
break  with  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado,  fixed 
to  a  dwelling-house  or  out-house,  or  in  any  court  or  garden  thereunto  be- 
longing, or  to  any  other  building,  is  made  felony,  liable  to  transportation  for 
seven  years  (10) ;  and  to  steal,  damage,  or  destroy  underwood  or  hedges,  and 
the  like  (1 1 ),  to  rob  orchards  or  gardens  of  fruit  growing  therein  (12),  to  steal 
or  otherwise  destroy  any  turnips,  potatoes,  cabbages,  parsnips,  pease,  or 
carrots,  or  the  roots  of  madder  when  growing,  are  (o)  punished  criminally 
(13),  by  whipping,  small  fines,  imprisonment,  and  satisfaction  to  the  party 
wronged,  according  to  the  nature  of  the  offence.  Moreover,  the  stealing 
by  night  of  any  trees,  or  of  any  roots,  shrubs,  or  plants  of  the  value  of  5^. 
is  by  statute  6  Geo.  III.  c.  36.  made  felony  in  the  principals,  aiders,  and 
abettors,  and  in  the  purchasers  thereof,  knowing  the  same  to  be  stolen  : 
and  by  statutes  6  Geo.  III.  c.  48.  and  13  Geo.  III.  c.  33.  the  steal- 
ing of  any  timber  trees  therein  specified  (p),  and  of  any  root,  *shrub  [*234] 
or  plant,  by  day  or  night,  is  liable  to  pecuniary  penalties  for  the 
two  first  ofi*ences,  and  for  the  third  is  constituted  a  felony  liable  to  transpor- 
tation for  seven  years  (14).  Stealing  ore  out  of  mines  is  also  no  larceny,  up- 
on the  same  principle  of  adherence  to  the  freehold ;  with  an  exception  only 

(»)  3  Inst.  100.    1  Hal.  P.  C.  510.  (p)  Oak|  be«ch,cliMirat^wa]mit,Bth,elm,cedtf| 

(0)  Stat.  43  Eliz.  c.  7.    15  Car.  n.  c.  %    31  Geo.  fir,  asp,  lime,  sycamore,  btrch,  poplar,  alder,  larch* 

II.  c.  39.    0  Geo.  ill.  c.  46.    9  Geo.  111.  e.41.    IS  maple,  and  hornbeam. 

Geo.  in.  c.  32. 

(10)  By  ataiute  7  and  8  Geo.  IV.c.  29, 4  44,  ralue  of  the  articles  stolen ;  and  the  second 

stealing,  ripping,  catting,   or   breakin£  with  offence  is  felony,  punishable  as  in  the  case  of 

intent  to  steal,  any  glass  or  woodwork  belong-  simple  larceny. 

ing  to  any  building,  or  any  utensil  or  fixture  (13)  By  7  and  8  Geo.  IV.  e.  29,  ,^  43,  the 

made  of  metal  or  other  material  fixed  in  or  to  first  offence  is  punishable  with  hara  labour 

any  building  whatsoever,  or  metal  fixtures  in  and  imprisonment  not  exceeding  one  month, 

land  being  private  property,  or  for  a  fence  to  or  with  a  fine  not  exceeding  1/.,  besides  the 

any  house,  rarden,  or  area,  or  in  any  square,  value  of  the  articles  stolen,  and  the  second 

dec  is  a  felony  punishable  as  in  the  ease  of  offence  with  whipping,  and  imprisonment  for 

simple  larceny.  a  term  not  exceeding  six  months.    The  words 

^11)  By  statute  7  and  8  Geo.  IV.  o.  30,  f  of  the  Act  are  stealing  or  destroying  "any 

19,  persons  maliciously  destroying  or  damage  cultivated  root  or  plant  used  for  the  food  of 
ing  any  trees,  shrubs,  or  underwood,  grow-  man  or  beast,  or  for  medicine,  or  for  distilling, 
ing  in  any  park,  pleasure-ground,  garden,  or  for  dyeing,  or  for  or  in  the  course  of  any 
orchard,  or  avenue,  (in  case  the  injury  exceeds  manufacture,  and  growing  in  any  land  open 
the  sum  of  K.,)  shall  be  guilty  of  felony,  and  or  enclosed  not  being  a  garden,  orchard,  or 
be  punished  with   transportation  for  seven  nursery-ground.'* 

years,  or  imprisonment  not  exceeding  two       (14)  cy  7  and  8  Geo.  IV.  c.  29,  ^  36,  per- 

ycars,  with  public  whipping  in  addition  ;  and  sons   stealing  or  destroying  with  intent  to 

committing  the  offence  on  trees,  &o.  growing  steal,  any  tree,  shrub,  or  underwood,  growing 

elsewhere,  (where  the  injury  exceeds  5/.)  is  in  any  park,  pleasure-ground,  garden,  or  near 

subject  to  the  same  punishment.    And  by  ^  houses,  (where  the  injury  exceeds  the  sum  of 

20,  destroying  such  property  wheresoever  1/.)  are  guilty  of  felony,  and  liable  to  be  pu- 
growing,  of  any  value  above  one  shilling,  nished  as  in  cases  of  simple  larceny ;  and 
renders  the  offender  liable  to  a  fine  of  5^  for  stealing,  or  damaging  with  intent  to  steal, 
the  first  offenoe  ;  to  hard  labour  and  imprison-  such  property  elsewhere,  above  the  value  of 
ment  not  exceeding  twelve  months  for  the  5{.  is  declared  felony,  and  liable  to  the  same 
second  offence,  with  whipping  in  addition ;  punishment.  And,  by  ^  39,  stealing,  or  da> 
and  to  transportation  or  imprisonment  as  in  magtng  with  intent  to  steal,  anv  trees,  shrubs,, 
the  last  section,  as  for  a  felony,  for  a  third  of-  &c.,  wheresoever  growing,  to  the  value  of  one 
fence.  shilling,  is  punishable  with  a  fine  of  5/.  for 

(12)  By  7  and  8  Geo.  IV.  e.  29,  6  42,  steal-  the  first  offence ;  with  hard  labour,  whipping,, 

ing  or  destroying  any  plant,  root,  miit,  or  ve-  and    imprisonment,   not    exceeding   twelve- 

getable  production,  growing  in  any  garden,  months,  fur  the  second  offence  -,  and  the  third' 

orchard,   nursery-ground,    hot>house.   green-  offence  is  felony,  punishable   as  in  case  of 

house,  or  conservatory,  is  punishable,  for  a  simple  larceny.     There  seems  to  be  no  pu- 

fixvt  offence,  with  imprisonment  and  hard  la-  nishment  if  the  property  stolen  or  destroyed  be 

hour,  not  exceeding  six  calendar  months,  or  a  under  the  value  of  a  shilling. 
fine  not  exceeding  202.,  over  and  above  the 

Vol.  U.  73 
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to  mines  of  blaek  lead,  the  stealing  of  ore  out  of  which,  or  entering  the  same 
with  intent  to  steal,  is  felony,  pmiishable  with  imprisonment  and  whipping, 
or  transportation  not  exceeding  seven  years ;  and  to  escape  from  such  im* 
prisonment,  or  return  from  such  transportation,  is  felony  without  benefit  of 
clergy,  by  statute  25  Geo.  II.  c.  10  (15).  Upon  nearly  the  same  principle 
the  stealing  of  writings  relating  to  a  real  estate  is  no  felony ;  but  a  tres- 
pass (q) :  because  they  concern  the  land,  or  (according  to  our  technical 
language)  savour  of  the  reality,  and  are  considered  as  part  of  it  by  the 
law  :  so  that  they  descend  to  the  heir  together  with  the  land  which  they 
concern  (r). 

Bonds,  bills,  and  notes,  which  concern  mere  choses  in  action,  were  also  at 
the  common  law  held  not  to  be  such  goods  whereof  larceny  might  be  com- 
mitted ;  being  of  no  intrinsic  value  {s) ;  and  not  importing  any  property 
in  possession  of  the  person  from  whom  they  are  taken.  But  by  the  statute 
2  Geo.  II.  c.  25.  they  are  now  put  upon  the  same  footing,  wiui  respect  to 
larcenies,  as  the  money  they  were  meant  to  secure  (16),  (17).  By  statute 
15  Geo.  11.  c.  13.  officers  or  servants  of  the  bank  of  England,  secreting  or 
embezzling  any  note,  bill,  warrant,  bond,  deed,  security,  money,  or  effects 
intrusted  with  them  or  with  the  company,  are  guilty  of  felony  without  be- 
nefit of  clergy  (18).  The  same  is  enacted  by  statute  24  Geo.  II.  c.  11. 
with  respect  to  officers  and  servants  of  the  south-sea  company.  And  by 
statute  7  Geo.  III.  c.  50,  if  any  officer  or  servant  of  the  post-office  shall  se- 
crete, embezzle,  or  destroy  any  letter  or  pacquet,  containing  any  bank  note 
or  other  valuable  paper  particularly  specified  in  the  act,  or  shall 
[*235]  steal  the  same  out  of  any  letter  or  *pacquet,  he  shall  be  guilty  of 
felony  without  benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter 
or  pacquet  with  which  he  has  received  money  for  the  postage,  or  shall  ad- 
vance the  rate  of  postage  on  any  letter  or  pacquet  sent  by  the  post,  and  shall 
secrete  the  money  received  by  such  advancement,  he  shall  be  guilty  of  sin- 
gle felony  (19).  Larceny  also  could  not  at  common  law  be  committed  of 
treasure-trove  or  wreck,  till  seized  by  the  king  or  him  who  hath  the  franchise, 
for  till  such  seizure  no  one  hath  a  determinate  property  therein.  But,  by 
statute  26  Geo.  II.  c.  19.  plundering  or  stealing  from  any  ship  in  distress 

(q)  1  Hal.  P.  C.  510.    Stnu  1IS7.  («)  8  Rep.  ». 

(r)  See  Book  II.  pe^e  4S8. 

(15)  By  7  and  8  Geo.  IV.  c.  29,  §  37,  ateal-  able  to  bearer,  is  not  a  Talaable  aeearitr  wHh- 

ing  or  severing  with  intent  to  steal,  any  ore,  in  the  meaning  of  the  Act.     Rex  «.  Yates, 

or  other  substance,  from  certain  mines,  is  fe-  Car.  C.  L.  273,  233. 

tony,  and  punishable  as  in  case  of  simple  lar-  (18)  See  note  5,  p.  831,  and  the  statute  there 

eeny.    The  25  Geo.  II.  c.  105,  is  repeated  by  referred  to. 

7  and  8  Geo.  IV.  c.  27.  (19)  See  5  Geo.  III.  e.  85 ;  42  Geo.  III.  c. 

<\6)  See  2  R.  S.  679,  6  66,  &e.  81  ;  and  52  Geo.  III.  e.  143,  with  respect  to 

(17)  Repealed  by  7  ana  8  G.  IV.  c.  27 ;  and  these  offenoes ;  by  the  latter  of  which  8ta> 
by  7  and  6  G.  IV.  c.  29,  f  5,  persons  stealing  tutes,  the  provisiona  of  the  former  are  inoorpo* 
any  tally,  order,  or  other  security,  either  pub-  rated,  and  accessaries  before  the  fact  are  oust- 
lie  or  private,  relating  to  this  country,  or  to  ed  of  clergy,  and  may  be  tried  before  the  prinet- 
any  foreign  state,  or  any  debenture,  deed,  pal  isconncted.  In  a  ease  under  7  Geo.  III.  e. 
bond,  bni,  note,  warrant,  order,  or  other  secu-  60,  where  a  peison  was  indicted  as  char8[*r 
rity  for  money,  or  any  order  for  the  deliTcry  of  and  sorter,  and  was  acquitted  on  this  special 
goods,  shall  be  guilty  of  felony,  and  punished  count,  it  was  held  that  he  could  not  be  con- 
as  though  they  had  stolen  any  chattel  of  equal  ricted  on  «  general  count  as  a  person  employ- 
value^  according  to  the  interest  the  parties  ed  in  the  post-office,  on  evidence  that  he  was 
have  in  the  securities  stolen :  and  all  the  docu-  no  otherwise  employed  than  as  a  sorter, 
ments  enumerated  in  the  Act  shall  be  deem-  8haw*s  case,  2  East,  P.  C.  580.  A  bill  of  ex- 
ed  to  be  included  in  the  words  *'  valuable  se-  change  may  be  laid  as  a  werrsnl/orCAe  payment 
curity."  ^  money  within  that  statute.     Willonghby'k 

A  check  on  a  banker,  written  on  unstamped  case,  2  £ast,  P.  C.  681. 
paper,  payable  to  D.  F.  J.,  and  not  made  pay- 
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(whether  wreck  or  no  wreck)  is  felony  without  benefit  of  clergy :  in  like 
manner,  asi  by  the  civil  law  {s),  this  inhumanity  is  punished  in  the  same  de- 
gree as  the  most  atrocious  theft  (20). 

Larceny  also  cannot  be  committed  of  such  animals,  in  which  there  is  no 
property  either  absolute  or  qualified  ;  as  of  beasts  that  are  ferae  naturae, 
and  unreclaimed,  such  as  deer,  hares,  and  conies,  in  a  forest,  chase,  or 
warren ;  fish,  in  an  open  river  or  pond :  or  wild  fowls  at  their  natural  liber- 
ty (f .)  But  if  they  are  reclaimed  or  confined,  and  may  serve  for  food,  it  is 
otherwise  even  at  common  law  :  for  of  deer  so  inclosed  in  a  park  that  they 
may  be  taken  at  pleasure,  fish  in  a  trunk,  and  pheasants  or  partridges  in  a 
mew,  larceny  may  be  committed  (ti).  And  now,  by  statute  9  Geo.  L  c. 
22.  to  hunt,  wound,  kill,  or  steal  any  deer ;  to  rob  a  warren ;  or  to  steal  fish 
from  a  river  or  pond  (being  in  these  cases  armed  and  disguised) ;  also  to 
hunt,  wound,  kill,  or  steal  any  deer,  in  the  king's  forests  or  chases  inclosed, 
or  in  any  other  inclosed  place  where  deer  have  been  usually  kept ;  or  by  gift 
or  promise  of  reward  to  procure  any  person  to  join  them  in  such  unlawful 
act ;  all  these  are  felonies  without  benefit  of  clergy  (21).  And  the  statute 
16  Geo.  III.  c.  30.  enacts  that  every  unauthorized  person,  his  aiders  and 
abettors,  who  shall  course,  hunt,  shoot  at,  or  otherwise  attempt  to  kill, 
wound,  or  destroy  any  red  or  fallow  deer  in  any  forest,  chase,  purlieu,  or  an- 
cient walk,  or  in  any  inclosed  park,  paddock,  wood,  or  other  ground, 
*where  deer  are  usually  kept,  shall  forfeit  the  sum  of  20^.,  or  for  [*236] 
every  deer  actually  killed,  wounded,  destroyed,  taken  in  any  toil 
or  snare,  or  carried  away,  the  sum  of  30/.,  or  double  those  sums  in  case  the 
offender  be  a  keeper  :  and  upon  a  second  offence  (whether  of  the  same  or 
a  different  species),  shall  be  guilty  of  felony,  and  transportable  for  seven 
years.  Which  latter  punishment  is  likewise  inflicted  on  all  persons  armed 
with  offensive  weapons,  who  shall  come  into  such  places  with  an  intent  to 
commit  any  of  the  said  offences,  and  shall  there  unlawfully  beat  or  wound 
any  of  the  keepers  in  the  execution  of  their  ofiices,  or  shall  attempt  to 
rescue  any  person  from  their  custody.  Also  by  statute  5  Geo.  III.  c.  14. 
the  penalty  of  transportation  for  seven  years  is  inflicted  on  persons  stealing 
or  taking  fish  in  any  water  within  a  nark,  paddock,  garden,  orchard,  or 
yard :  and  on  the  receivers,  aiders,  and  abettors  :  and  the  like  punishment, 
or  whipping,  fine,  or  imprisonment,  is  provided  for  the  taking  or  kiUing  of 
conies  (v)  by  night  in  open  warrens  :  and  a  forfeiture  of  five  pounds  to  the 
owner  of  the  fishery,  is  made  payable  by  persons  taking  or  destroying  (or 
attempting  so  to  do)  any  fish  in  any  river  or  other  water  within  any  inclosed 
ground,  being  private  property  (22).  Stealing  hawks,  in  disobedience  to  the 
rules  prescribed  by  the  statute  37  Edw.  III.  c.  19,  is  also  felony  (w)  (23). 
It  is  also  said  (x)  that,  if  swans  be  lawfully  marked,  it  is  felony  to  steal 
them,  though  at  large  in  a  public  river ;  and  that  it  is  likewise  felony  to 
steal  them,  though  unmarked,  if  in  any  private  river  or  pond ;  otherwise  it  is 

(«)  Cod.  0. 8. 18.  (v)  Se«  stat.  S8  A  S3  Cor.  IJ.  c.  29. 

(I)  1  Hal.  P.  C.  51 1.    Post.  386.  (w)  3  Inst.  06. 

(«)  1  Hawk.  P.  C.  04.    1  HaL  P.  C.  511. (x)  Dalt.  Joat.  c.  156. 

J 20)  Repealed  by  7  and  8  Geo.  lY.  c.  27 ;  en  in  addition. 

I  t^  7  and  8  Geo.  IV.  c.  29,  ^  17,  atealing  r21)  Repealed  by  7  and  8  Geo.  IV.  o.  27, 

gooda  or  merchandiae  from  any  reaael,  barge,  riae  note  (3)  ante,  page  lH. 

or  boat,  in  any  port,  river,  or  canal,  or  from  (22)  These  are  also  repealed.   See  note  (3), 

anv  dock,  wharf,  or  quay  adjacent,  is  pnnish-  ante  144. 

able  with  tranaporution  for  life,  or  not  leas  (23)  Repealed  by  7  and  8  Geo.  lY.  e.  27, 

than  aeren  years,  or  imprisonment  not  exceed-  see  post,  note  (25). 
ing  four  yeaia,  with  whipping  to  male  offend- 
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only  a  trespass.  But  of  aU  Talnable  domeotic  animals,  as  horses  and  other 
beasts  of  draught,  and  of  all  animals  domiiae  naturae^  which  serve  for  food, 
as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  of  their  fruit  or  pro- 
duce, taken  from  them  while  living,  as  milk  or  wool  (^),  larceny  may  be 
committed ;  and  also  of  the  flesh  of  such  as  are  either  domitae  qx  ferae  na* 
turae^  when  killed  (jr)  (24).^  As  to  those  animals,  which  do  not  aerre  for 
food,  and  which  therefore  the  law  holds  to  have  no  intrinsic  valuoi  as  dogs 
of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure,  though  a  man 
may  have  a  base  property  therein,  and  maintain  a  civil  action  for  the  loss 
of  them  (a),  yet  they  are  not  of  such  estimation,  as  that  the  crime  of  steal* 
ing  them  amounts  to  larceny  (b).  But  by  statute  10  Geo.  III.  c.  18.  yei^ 
high  pecuniary  penalties,  or  a  long  imprisonment,  and  whipping  in  their 
stead,  may  be  inflicted  by  two  justices  of  the  peace  (with  a  very  extraor- 
dinary mode  of  appeal  to  the  quarter  sessions),  on  such  as  steal,  or  know- 
ingly harbour  a  stolen  dogl  or  have  in  their  custody  the  skin  of  a  dog  that 
has  been  stolen  (c)  (25). 

Notwithstanding  however  that  no  larceny  can  be  committed,  unless 
there  be  some  property  in  the  thing  taken,  and  an  owner ;  yet,  if  the 
owner  be  unknown,  provided  there  be  a  property,  it  is  larceny  to  steal  it ; 
and  an  indictment  will  lie,  for  the  goods  of  a  person  unknown  (J).  In  like 
manner  as  among  the  Romans,  the  lex  HostiUa  defurtis  provided  that  a 
prosecution  for  thef^  might  be  carried  on  without  the  intervention  of  the 
owner  {e).  This  is  the  case  of  stealing  a  shroud  out  of  a  grave  ;  which  is 
the  property  of  those,  whoever  they  were,  that  buried  the  deceased  :  but 
stealing  the  corpse  itself,  which  has  no  owner,  (though  a  matter  of  great 
indecency),  is  no  felony,  unless  some  of  the  grave-clothes  be  stolen  with 
it  (/)  (26).  Very  difierent  from  the  law  of  die  Franks,  which  seems  to 
have  respected  both  as  equal  ofiences :  when  it  directed  that  a  person,  who 
had  dug  a  corpse  out  of  the  ground  in  order  to  strip  it,  should  be  banished 
from  society,  and  no  one  suffered  to  relieve  his  wants,  till  the  relatixms  of 
the  deceased  consented  to  his  re-admission  {g). 

Having  thus  considered  the  general  nature  of  simple  larceny,  I  come 
next  to  treat  of  its  punishment.  Theft  by  the  Jewish  law,  was  only  pu- 
nished with  a  pecuniary  fine,  afid  satisfaction  to  the  party  injured  (A). 
And  in  the  civil  law,  till  some  very  late  constitutions,  we  never  find  the 

(v)  Dal.  31 .    Crompt.  36.    1  Hawk.  P.  C.  OS.    1  now  conUimodaightaaB  Msiioiu  ofparlianent  vi* 

Bal.  P.  C.  507.    The  King  v.  Martin,  by  all  Uie  ropealed. 
jadges.    P.  17  Geo.  III.  {i)  1  Hal.  P.  C.  519. 

U)  1  Hal.  P.  C.  511.  (•)  Gravin.  I.  3, «  106. 

(a)  See  Book  If.  page  393.  (/)  See  Book  II.  page  429. 

(6)  1  Hal.  P  C.  51S.  (g)  Montesq.  Sp.  L.  b.  90,  ch.  10. 

(c)  See  the  remarks  in  page  4.  The  statute  hath       (a)  Ezod.  c.  zxli. 


(24)  By  sutate  7  and  8  Geo.  IV.  c.  S9,  6  fence,  and  imprieoDinent  not  eiceeding  twelve 
25,  it  is  enacted,  "  That  if  any  person  shall  months,  and  whipping  ^r  the  second  offence* 
steal  any  horse,  mare,  gelding,  colt,  or  filly,  By  ^  32,  persons  being  found  in  possession  of 
or  any  bull,  cow,  ox,  heifer,  or  calf,  or  m  any  stolen  dog,  or  beast,  or  the  skin  thereof,  or 
ram,  ewe,  sheep,  or  lamb,  or  shall  wilfullv  kill  any  bird,  or  plumage  thereof,  shall  restore  the 
any  of  such  cattle,  with  intent  to  steal  the  same  to  the  owners  by  order  of  a  justice ;  and 
carcass,  or  skin,  or  any  part  of  the  cattle  «o  persons  having  them  in  their  possession  know- 
killed,  every  such  offender  shall  be  suihy  of  ing  them  to  have  been  stolen,  shall  suffer  the 
felony,  and  beinz  convicted  thereof,  shall  suf-  same  punishment  for  each  offence,  as  set  forth 
fer  death  as  a  felon. "f  in  ^  31.    And  ^  33  makes  the  killing,  wound- 

(25)  By  statute  7  and  6  Geo.  IT.  c.  29,  ^  ing,  or  taking  any  housedove  or  pigeon,  under 
31,  stealing  any  dog,  beast,  or  bird  ordinarily  such  circumstances  as  shall  not  ampunt  to  lar^ 
kept  in  a  state  of  confinement,  and  not  the  ceny  at  common  law,  punishable  by  fine,  oa 
subject  of  larceny  at  common  law,  is  punish-  conviction  before  a  justice  of  the  peace. 

able  by  fine  not  exceeding  20/.,  together  with  (26)  Ante,  64.  n.  (25). 
the  value  of  the  dog,  &c.  lost,  for  the  first  of- 

(B)  Bee  Hov.  n.  (5)  at  the  end  of  the  Vol.  B.  IV. 
t  See  Ryland's  note  (5)  at  the  end. 
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pmkbhmeiit  capital.  The  laws  of  Draco  at  Athena  panished  it  with  death : 
hut  his  laws  were  said  to  he  written  in  hlood ;  and  Solon  li'terwards 
changed  the  penalty  to  a  pecuniary  ntnlct.  And  so  the  Attic  laws  in  ge- 
neral -continued  (A) ;  except  that  once,  in  a  time  of  dearth,  it  was  made 
capital  to  break  into  a  garden,  and  steal  figs :  but  this  law,  and  the  in- 
formers against  the  offence,  grew  so  odious,  that  from  them  all  malicious 
informers  were^stiled  sycophants ;  a  name  which  we  hare  much  perverted 
from  ^its .  original  meaning.  From  those  examples,  as  well  as  the  reason 
of  the  thing,  many  learned  and  scrupulous  men  have  questioned  the  pro- 
priety, if  not  lawfulness,  of  inflicting  capital  punishment  for  simple  theft  (t). 
And  certainly  the  natural  punishment  for  injuries  to  property  seems  to  be 
the  loss  of  the  offender's  own  property ;  which  ought  to  be  universally  the 
case,  were  all  men's  fortunes  equal.*  But  as  those  who  have  no  property 
themselves,  are  generally  the  most  ready. to  attack  the  property  of  others, 
it  has  been  found  pecessary  instead  of  a  pecuniary  to  substitute  a  corporal 
punishment ;  yet  how  far  this  corporal  punishment  ought  to  extend,  is 
what  has  occasioned  the  doubt.  Sir  Thomas  More  (^')»  '^^  ^  marquis 
Beccaria  (^),  at  the  distance  of  more  than  two  centuries  from  each  other, 
have  very  sensibly  proposed  that  kind  of  corporal  punishment,  which 
approaches  the  nearest  to  a  pecuniary  satisfaction  ;  viz.  a  temporary 
imprisonment,  with  an  obligation  to  labour,  first  for  the  party  robbed,  and 
afterwards  for  the  public,  in  works  of  the  most  slavish  kind :  in 
*order  to  oblige  the  offender  to  repair,  by  his  industry  and  dill-  [*237] 
gence,  the  depredations  he  has  committed  upon  private  property 
and  public  order.  But  notwithstanding  all  the  remonstrances  of  specula- 
tive politicians  and  moralists,  the  punishment  of  theft  still  continues, 
throughout  the  greatest  part  of  Europe,  to  be  capital ;  and  Puffendorf  (2), 
together  with  sir  Matthew  Hale  (m),  are  of  opinion  that  this  must  always 
be  referred  to  the  prudence  of  the  legislature  ;  who  are  to  judge,  say  they, 
when  crimes  are  become  90  enormous  as  to  require  such  sanguinary  re- 
strictions (n).  Tet  both  these  writers  agree,  that  such  punishment  should 
be  cautiously  inflicted,  and  never  without  the  utmost  necessity. 

Our  ancient  Saxop  laws  nominally  punished  theft  with  death,  if  above 
the  value  of  twelvepence  ;  but  the  criminal  was  permitted  to  redeem  his 
life  by  a  pecuniary  ransom ;  as,  among  their  ancestors  the  Germans,  by  a 
stated  number  of  cattle  (0).  But  in  the  ninth  year  of  Henry  the  first,  Uiis 
power  of  redemption  was  taken  away,  and  sdl  persons  guilty  of  larceny 
above  the  value  of  twelvepence  were  directed  to  be  hanged ;  which  law 
continues  in  force  to  this  day  (p).  For  though  the  inferior  species  of  theft  or 
petit  larceny,  is  only  punished  by  imprisonment  or  whipping  at  common 
law  {q),  or  by  statute  4  Geo.  I.  c.  11.  may  be  extended  to  transporta- 
tion for  seven  years,  as  is  also  expressly  directed  in  the  case  of  the  plate- 
glass  company  (r),  yet  the  punishment  of  grand  larceny,  or  the  stealing 

(A)  Petit.  LL.  Attie.  I.  7,  tit.  5.  atqut  etiam  permdonm  reipubHeaey  furem  aiqmt 

li)  Est  etdm  ad  vindieanda  furia  vdmit  atro«,  kotnieidam  «r  aequo  punirif  nemo  tet  (optiMr)  fm 

Mc  tarntu  ad  nfraanamda  ntfictent ;  finppe  neqat  meeeiat,    (Ibid,  SO.) 

fttr^tm  nmphs  tarn  iagene  faeiame  ctf ,  ui  oapite  ( f)  Uiop.  page  tf . 

dekeat   akcti:   aeque  uBa  poema  eet  tantOy  ut  ab  (k)  Cb.  23. 

htrocinne  cokiheat   •<»,  gni  naUam  aliam  artem  (1)  L.  of  N.  b.  8,  c.  3. 

miaerendi  vietus  habent.    (Mori  Utopia,  edit.  Glatg.  (m)  1  Hal.  P.  C.  13. 

1750.  ji^.  SI.) — Deniquef  earn  Ux  Motaicat  quaih'  (n)  See  page  0. 

qaam  i$telemeiu  et  aepera^  tamen  pecuma  furtum,  (o;  Tac.  de  mot.  Germ.  c.  IS. 

hoMd  wtorte,  uniieiaxnt  ;  ne  putemue  Dewn^  im  nova  (p)  1  Hal.  P.  C.  IS.    8  Inst.  58. 

lege  elemoniiae  qua  pater  imptrat  JUUe  wtajerem  in-  (q)  8  Inst.  S18. 

dvlneee  nobie  Uvicem  taeviendi  Ueeniiam.    Bate  (r)  Stat.  13  Qwi.  HI.  c.  88. 

emut  cur  non  Keere  puttm  ;  quam  vera  eit  absurdem. 
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above  the  value  of  Iwelvepenee  (which  sum  was  the  standard  in  the  time 
of  king  Athebtan,  eight  nandred  years  ago),  is  at  common  law  regularly 
death.  Which,  considering  the  great  intermediate  alteration  (s) 
[*238]  in  the  price  or  denomination  of  *money,  is  undonhtedly  a  very 
rigorous  constitution ;  and  made  sir  Henry  Spelman  (above  a  cen- 
tury since,  when  money  was  at  twice  its  present  rate)  comfdain,  that  while 
every  thing  ebe  was  risen  in  its  nominal  value,  and  become  dearer,  the  life 
of  man  hi^  continually  grown  cheaper  (<).  It  is  true,  that  the  mercy  of 
juries  will  often  make  them  strain  a  point,  and  bring  in  larceny  to  be  under 
the  value  of  twelvepence,  when  it  is  really  of  much  greater  value :  but  this 
though  evidently  justifiable  and  proper,  when  it  only  reduces  the  present 
nominal  value  of  money  to  the  ancient  standard  («),  is  otherwise  a  kind  of 
pious  perjury,  and  does  not  at  all  excuse  our  common  law  in  this  respect 
from  ue  imputation  of  severity,  but  rather  strongly  confesses  the  charge. 
It  is  likewise  true,  that  by  the  merciful  extensions  of  tl^p  benefit  of  clergy 
by  our  modem  statute  law,  a  person  who  commits  a  simple  larceny  to  the 
value  of  thirteen  pence  or  thirteen  hundred  pounds,  though  guilty  of  a 
capital  offence,  shall  be  excused  the  pains  of  death :  but  this  is  only  for  the 
first  offence.  And  in  many  cases  of  simple  larceny  the  benefit  of  clergy 
is  taken  away  by  statute  ;  as  for  horse-stealing  in  the  principals,  and  acces* 
saries  both  before  and  etfter  the  fact  (to) ;  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cumberland  {x) ;  taking  woollen  cloth  from  off 
the  tenters  (y),or  linens,  fustians,  callicoes,  or  cotton  goods  iiom  the  place  of 
manufacture  («)  (27) ;  (which  extends,  in  the  last  case,  to  aiders,  assist- 
ers,  procurers,  buyers  and  receivers) ;  feloniously  driving  away,  or  other- 
wise stealing  one  or  more  sheep  or  other  cattle  specified  in  the 
[*239]    *acts,  (28)  or  killing  them  with  intent  to  steal  the  whole  or  any 

(f )  In  the  reign  of  Kin;  Henry  I.  tlie  Btated  ra-  by  statute  15  Geo.  II.  c.  S7.  thrown  on  the  persons 

Jtne,  at  the  excheqaer,  of  a  pastare-fed  ox,  was  one  in  whose  custody  stieh  goods  are  fonnd ;  the  fkUare 

iliUling  (Dial  de  Staee.  1. 1,^7.),  which^if  we  should  whereof  is,  for  the  first  tioA,  a  misdemeanor  pa- 

eren  suppose  to  mean  the  »oUduj  legalu  mentioned  nishable  by  the  forfeiture  of  the  treble  value ;  for 

by  Lyndewode  (Prov.  1. 3, «.  13.   See  Book  II.  page  the  second,  by  imprisonment,  also ;  and  the  thiid 

600),  or  the  TSd  part  of  a  pound  of  gold,  is  amy  time  it  becomes  a  felony,  punished  with  tianspor* 

equal  to  \Z$.  id.  of  the  present  standard.  tation  for  seven  years. 

(I)  Glo»».  SSO.  (s)  Stat.  18  Geo.  11.  c.  S7.    Note,  in  the  thiM 

(m)  S  Inst.  189.  last  cases  an  option  ih  given  to  the  judge  to  trans- 

(w )  Stat.  1  Edw.  VI.  c.  19.    9  dir  3  Edw.  VT.  c.  8S.  port  the  offender :  for  hfe  in  the  first  case,  for  sevem 

31  Eliz.  c.  IS.  ycor«  in  the  second,  and  for  jowtu%  y««r«  in  the 

(x)  Stat.  18  Car.  II.  c.  3.  third ;  in  the  first  and  third  cases  imxitoi  of  aen- 

jy)  Stat.  98  Car.  II.  c.  A.   But,  as  it  sometimes  Is  tence  of  death,  in  the  second  «^Ur  sentence  is 

diflicult  to  prove  the  identity  of  the  goods  so  stolen,  given. 

the  9WU  frobandi  with  respect  to  innocence  is  now 


-    Q87)  Clergy  is  restored  by  4  Geo.  IV.  c.  53,  paniehable  with  transportation  for  life,  or  not 

which  is  now  repealed  by  7  and  8  Geo.  IV.  c.  less   than  seven  years,  'or  imprisonment  not 

27.    And  tnr  7  and  8  Geo.  IV.  c.  28,  §  6,  it  is  exceeding  four  years,  with  whipping  in  addi- 

enacted,  **  That  benefit  of  clergy  with  respect  tion  to  male  ofiTenders.    The  4  cTeo.  IV.  e.  i6, 

to  persons  convicted  of  felony,  shall  be  abo-  is  repealed  by  7  and  6  Geo.  IV.  c.  27.    Tb« 

lisoed,  but  that  nothing  herein  contained,  shall  former  statute  repealed  the  capital  felony  pre- 

prevent  the  joinder,  in  any  indictment,  of  any  scribed  by  22  Geo.  III.  on  this  subject, 

counts  which  might  have  been  joined  before  By  7  and  8  Geo.  IV.  c.  29,  ^  16,  stealing  to 

the  passing  of  this  Act."  the  value  of  10s.  any  silk,  woollen,  linen,  or 

By  statute  7  and  8  Geo.  IV.  c.  30,  ^  3,  ma-  cotton,  or  snv  mixture  of  such  materials, 

liciously  cutting  or  destroying  any  goods  or  whilst  exposed  in  any  stage  of  manufacture, 

article  of  silk,  woollen,  linen,  or  cotton,  or  of  in  any  field,  or  building,  or  other  place,  is  pu> 

any  such  materials  mixed,  or  of  any  frame-  nishable  with  transportation  for  life,  or  not 

work-knitted  piece,  stocking,  hose,  or  lace,  exceeding   fourteen  years,  or   imprisonment 

being  in  any  loom  or  frame,  or  on  any  machine  not  exceeding  four  years,  with  private  or  pub- 

or  engine,  rack,  or  tenter,  or  any  machinery  lie  whipuing. 

whatsoever  belonging  to  those  manufactures,  (28)  Repealed  by  7  and  8  Geo.  IV.  e.  27 

or  entering   any  manufactory,   building,  or  See  the  next  note, 
place,  with  intent  to  commit  such  ofifences,  is 
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part  of  the  carease  (a),  or  aiding  or  assisting  therein  (29) ;  thefts  on  na- 
vigable rirers  above  the  value  of  forty  shillings  (b),  or  being  present, 
aiding  and  assisting  thereat  (30) :  plundering  vessels  in  distress,  or  that 
have  suffered  shipwreck  (c)  (31) ;  stealing  letters  sent  by  the  post  (d)  ; 
and  also  stealing  deer,  fish,  hares,  and  conies  under  the  peculiar  circum- 
stances mentioned  in  the  Waltham  black  act  (e)  (32).  Which  additional 
severity  is  owing  to  the  great  malice  and  miscnief  of  the  theft  in  some  of 
these  instances ;  and,  in  others,  the  difficulties  men  would  otherwise  lie 
under  to  preserve  those  goods,  which  are  so  easily  carried  off.  Upon  which 
last  principle  the  Roman  law  punished  more  severely  than  other  thieves 
the  abiegi,  or  stealers  of  cattle  (/) ;  and  the  balnearii,  or  such  as  stole  the 
clothes  of  persons  who  were  washing  in  the  public  baths  (g) ;  both  which 
constitution  seem  to  be  borrowed  from  the  laws  of  Athens  (A).  And  so  too 
the  ancient  Goths  punished  with  unrelenting  severity  thefts  of  cattle,  or 
corn  that  was  reaped  and  left  in  the  field :  such  kind  of  property  (which 
no  human  industry  can  sufficiently  guard)  being  esteemed  under  the  pecu- 
liar custody  of  heaven  (t).  And  thus  much  for  the  offence  of  simple  lar- 
ceny. 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former, 
but  is  accompanied  with  either  one  or  both  of  the  aggravations  of  a  taking 
from  one's  hottse  or  person.  First,  therefore,  of  larceny  from  the  hottse^ 
and  then  of  larceny  from  the  person, 

1.  Larceny  from  the  house,  though  it  seems  (from  the  considerations 
mentioned  in  the  preceding  chapter)  (J)  to  have  a  higher  degree 
of  guilt  than  simple  larceny,  yet  it  is  not  at  aU  ^distinguished  from  [*240] 
the  other  at  common  law  (k) ;  unless  where  it  is  accompanied 
with  the  circumstance  of  breaking  the  house  by  night ;  and  then  we  have 
seen  that  it  falls  under  another  description,  viz,  that  of  burglary.  But 
now  by  several  acts  of  parliament  (the  history  of  which  is  very  ingenious- 
ly deduced  by  a  learned  modem  writer  (/),  who  hath  shewn  them  to  have 
gradually  arisen  from  our  improvements  in  trade  and  opulence),  the  bene- 
fit of  clergy  is  taken  from  larcenies  committed  in  a  house  in  almost  every 
instance  ;  except  that  larceny  of  the  stock  or  utensils  of  the  plate-glass 
company  from  any  of  their  houses,  &c,  is  made  only  a  single  felony,  and 
liable  to  transportation  for  seven  years  (m).  The  multiplicity  of  the  general 
acts  is  apt  to  create  some  confusion ;  but  upon  comparing  them  diligently 

(a)  Stat.  14  Geo.  II.  c.  8.    15  Geo.  H.  c.  34.    See        (g)  IHd.  1. 17. 

Book  I.  page  88.  (A)  Pott.  Antiq.  b.  1,  c.  S6. 

(b)  Stat.  94  Geo.  II.  c.  45.  (t)  Sliemh.  49  iurt  Gotk,  L  9,  e.  5. 
(e)  St.  13  Ann.  tU%  c.  18.    96  Geo.  H.  c.  10.             (i)  See  page  833. 

(i)  Stat.  7  Geo  III.  c.  60.  (A)  1  Hawk.  P.  C.  9S. 

(«)  Stat.  9  Geo.  I.  c.  23.  {D  Barr.  375,  &c. 

(/)  Ff,  47, 1. 14.  »  (m)  Stat.  13  Geo.  III.  c.  38. 

(29)  Vide  note  (25),  ante,  236,  where  the  of  small  value  shall  be  stranded  or  cast  on 
existing  punishmenta  tor  these  offences  are  set  shore,  and  stolen,  without  cruelty,  outrase,  or 
forth.  yiolence»  the  offender  may  be  prosecuted  and 

(30)  Vide  note  (20),  ante,  235,  where  the  punished  as  for  simple  larceny  :  and  in  either 
present  punishment  is  desoribed.  Clergy  was  case  the. offender  may  be  tried  in  the  county 
allowed  by  statute  4  Geo.  IV,  c.  54,  which  is  in  which  the  offence  is  committed,  or  that 
now  repealed  by  7  and  8  Geo.  IV.  c.  27.  next  adjoining.    The  12  Ann.  st.  2,  c.  18,  and 

(31)  By  7  and  8  Geo.  IV.  c.  29,  ^  18,  any  26  Geo.  II.  c.  19,  so  far  as  they  relate  to  the 
person  plunderine  or  stealing  any  part  of  any  same  subject,  were  repealed  by  the  7  and  8 
ship  or  Tessel  wnich  shall  be  in  aistress,  or  Geo.  IV.  c.  27. 

-wrecked,  stranded,  or  cast  on  shore,  or  any       (32)  Vide  note  (3)«  ante,  144,  by  which  it 

goods,  merehandise,  or  articles  of  any  kind  will  appear  that  toe  capital  felony  is  remoT« 

belonging  to  such  ship  or  vessel,  shall  suffer  ed. 
death  as  a  felon ;  provided  that  where  articles 
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we  may  collect,  tliat  the  benefit  of  clergy  is  denied  upon  the  following  do- 
mestic aggrayations  of  larceny ;  vis.  First,  in  larcenies  above  the  value  of 
twelvepence,  committed,  1.  In  a  church  or  chapel,  with  or  without  violence, 
or  breaking  the  same  (n) ;  2.  In  a  booth  or  tent,  in  a  market  or  fair,  in  the 
day-time  or  in  the  night,  by  violence  or  breaking  the  same  ;  the  owner  or 
some  of  his  family  being  therein  {o)  :  3.  By  robbing  a  dwelling-house  in 
the  day-time  (which  robbing  implies  a  breaking)  any  person  being  there- 
in (p)  :  4.  In  a  dwelling-house  by  day  or  by  night,  without  breaking  the 
same,  any  person  being  therein  and  put  in  fear  (^) ;  which  amounts  in  law  to 
a  robbery ;  and  in  both  these  last  cases  the  accessary  before  the  fact  is  also 
excluded  from  his  clergy  (33).  Secondly,  in  larcenies  to  the  value  office  shiU 
lings,  committed,  I.  By  breaking  any  dwelling-house,  or  any  out-house, 
shop,  or  ware-house  thereunto  belonging  in  the  day-time,  although  no 
person  be  therein  (r ) ;  which  also  now  extends  to  aiders,  abettors,  and 
accessaries  before  the  fact  (s)  :  2.  By  privately  stealing  goods, 
[*241]  *  wares,  or  merchandise  in  any  shop,  ware-house  {t),  coach-house, 
or  stable,  by  day  or  by  night ;  though  the  same  be  not  broken 
open,  and  though  no  person  be  therein  (u)  (34)  :  which  likewise  extends 
to  such  as  assist,  hire,  or  command  the  offence  to  be  committed.  Lastly,  in 
larcenies /o  the  value  of  forty  shillings  in  a  dwelling-house,  or  its  out-houses, 
although  the  same  be  not  broken,  and  whether  any  person  be  therein  or 
no  ;  unless  committed  against  their  masters  by  apprentices  under  the  age 
of  fifteen  (v).  This  also  extends  to  those  who  aid  or  assist  in  the  commis- 
sion of  any  such  ofience  (35),  (36). 

2.  Larceny  from  the  person  is  either  by />rit;ateZy  stealing ;  or  by  open 
and  violent  assault,  which  is  usually  called  robbery. 

The  ofience  of  privately  stealing  from  a  man's  person^  as  by  picking  his 
pocket  or  the  like,  privily  without  his  knowledge,  was  debarred  of  the 
benefit  of  clergy,  so  early  as  by  the  statute  8  Eliz.  c.  4.  (37)    But  then 

(ji)  Stat.  93  Hen.  VIII.  c.  1.    1  Edw.  VI.  c.  IS.  (r)  Stat.  39  Eliz.  c.  15. 

1  Hal.  P.  C.  518.  («)  Stat.  3  <fe  4  W.  &  M.  c.  0. 

(o)  Stat.  5  4e  «  Ed.  VI.  c.  0.    1  Hal.  P.  C.  599.  (I)  See  Foster,  78.    Bair.  370. 

(p)  Stat.  3  dc  4  W.  dB  M.  c.  9.  («)  Stat.  10  &  11  W.  HI.  c.  S3. 

iq)  Ibid.  (o)  Stat.  13  Ann.  8t.  1,  c.  7  (35). 

-  : > — 

(33)  By  7  and  8  Geo.  IV.  c.  20,  6  12,  it  is  (34)  By  statute  7  and  8  Geo.  IV.  a  29,  ^  15, 

enacted,  "  That  if  any  person  shall  break  and  persons  breaking  and  entering  any  shop,  vrare- 

enter  any  dwelling-bouse,  and  steal  therein  any  house,  or  counting-house,  and  stealing  therein 

chattel,  money,  or  valuable  security,  to  any  ra-  any  chattel,  money,  or  valuable  security,  are 

Ine  whatever :  or  shall  steal  anv  such  property  liable  to  transportation  for  life,  or  not  less  than 

to  any  value  whatever  in  any  dwelling-house,  seven  years,  or  imprisonment  not  exceeding 

any  person  therein  being  put  in  fear ;  or  shall  four  years,  with  private  or  public  whipping  for 

steal  in  any  dwelling-house,  any  chattel,  mo-  male  offenders. 

ney,  or  valuable  security,  to  the  value,  in  the  (35)  Repealed  by  stat  7  and  8  Geo.  lY.  c. 

whole,of5i.,  or  more;  every  such  offender,  be-  27.    The  %um  mentioned  in  the  text  is  now 

ing  convicted  thereof,  shall  suffer  death  as  a  raised  to  five  pounds,  vide  ante,  note  33. 

felon.**  (36}  See  ante  224,  note  12,  and  229  note  2, 

And  b^  f  H,  breaking  into  any  building,  be-  as  to  laws  of  New- York, 
ing  within  the  cnrtilace  of  a  dwelling-house,  (37)  Repealed  bj  7  and  8  Geo.  lY.  c.  27,  and 
but  not  part  thereof,  and  stealing  therefrom,  is  see  7  and  8  Geo.  I V.  c.  28,  f  6  and  7 ;  the  for- 
pnnishable  with  transportation  for  life,  or  not  mer  enacting  that  benefit  of  clergy,  with  re- 
less  than  seven  years,  or  imprisonment  not  spect  to  persons  convicted  of  felony,  shall  be 
exceeding  four  years,  with  private  or  public  abolishea ;  and  the  latter,  that  no  person  con- 
whipping  to  male  offenders.  victed  of  felony  shall  suffer  death,  unless  for 
The  23  Hen.  YIII.  c.  1,  ^  3;  1  Ed.  YI.  c.  some  felony  excluded  from  benefit  of  clergy 
12,  ^  10 ;  5  and  6  Ed.  YI.  o.  9,  f  4 ;  39  Elis.  before  or  on  the  first  day  of  the  then  present 
e.  15 ;  3  and  4  W.  and  M.  c.  0 ;  10  and  11  W.  session  of  parliament,  or  made  punishable 
III.  e.  23 ;  12  Ann.  St.  1,  c.  7,  f  1  and  2,  are  all  with  death  vf  some  statute  passed  after  thai 
repealed  by  7  and  8  Geo.  lY.  o.  27.  Yide  ante,  day. 
250,  note  (10)  et  seq. 
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il  mast  be  such  a  larceny  as  stands  in  need  of  the  benefit  of  clergy,  viz. 
of  above  the  value  of  twelvepence  ;  or  else  the  offender  shall  not  have 
judgment  of  death.     For  the  statute  creates  no  new  offence ;  but  only 
prevents  the  prisoner  from  praying  the  benefit  of  clergy,  and  leaves  him  to 
the  regular  judgment  of  the  ancient  law  (to).     This  severity  (for  a  most  ■ 
severe  law  it  certainly  is)  seems  to  be  owing  to  the  ease  with  which  such 
offences  are  committed,  the  difiiculty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen's  court  and 
presence)  at  the  time  when  this  statute  was  made  :  besides  that  this  is  an 
mfringement  of  property,  in  the  manual  occupation  or  corporal 
possession  of  the  *owner,  which  was  an  offence  even  in  a  state    [*242] 
of  nature.     And  therefore  the  sacculariit  or  cutpurses,  were  more 
severely  punished  than  common  thieves  by  the  Roman  and  Athenian 
laws  (x)  (38). 

Open  and  violent  larceny  from  the  person,  or  robbery ,  the  rapina  of  the 
civilians,  is  the  felonious  and  forcible  taking,  from  the  person  of  another, 
of  goods  or  money  to  any  value,  by  violence  or  putting  him  in  fear  (y)  (39). 
1.  There  must  be  a  taking,  otherwise  it  is  no  robbery.  A  mere  attempt 
to  rob  was  indeed  held  to  be  felony,  so  late  as  Henry  the  Fourth's  time  {z)  : 
but  afterwards  it  was  taken  to  be  only  a  misdemeanor,  and  punishable 
with  fine  and  imprisonment ;  till  the^statute  7  Geo.  II.  c.  21,  which  makes 
it  a  felony  (transportable  for  seven  years)  unlawfally  and  maliciously  to 
assault  another  with  any  offensive  weapon  or  instrument;— or  by  mena- 
ces, or  by  other  forcible  or  violent  manner,  to  demand  any  money  or  goods  ; 
with  a  felonious  intent  to  rob  (40).     If  the  thief,  having  once  taken  a  purse, 

(w)  1  Hawk.  P.  C.  08.  The  like  observation  will  certain  circumstances,  shall  bo  felony  without  be- 

certataily  hold  in  the  cases  of  horse-stealing,  (1  neftt  of  clergy. 

HaLP.C.  &31.)  thefts  in  Northumberland  and  Cum-  («)  Ff.  47. 11. 7.    Pott.  Antlq.  1. 1,  c.  S& 

berland,  and  stealing  woollen  cloth  from  the  ten-  (y)  1  Hawk.  P.  C.  (tt. 

tors ;  and  posstUy  in  such  other  cases  where  it  Is  (s)  1  Hal.  P.  C.  93S. 
provided  by  any  statute  that  simple  larceny,  imder 

(3S)  By  7  and  8  Geo.  IV.  a  29,  6  8,  if  any  the  person  ;  removal  .from  the  place  where  it 

person  shall  ro6  any  other  person  of  any  chat-  was,  if  it  remain  throughout  with  the  person, 

tel,  money,  or  valuable  securityi  every  such  is  not  sufficient.    Rex  v.  Thompsoni  1  R.  and 

offender,  being  convicted  thereof,  shall  suffer  M.  C.  C.  78. 

death  as  a  felon;  an^,  if  any  person  shall        (39)  In  New- York,  robbery  In  ihe  first  de- 

steal  any  wch  property  from  the  person  of  an-  gree,  is  the  feloniously  taking  of  the  personal 

other,  or  shall  assault  any  other  person  with  property  of  another  from  his  person,  or  in  his 

intent  to  rob  him,  or  shall  with  menaces  or  by  presence  and  against  his  will,  by  violence  to 

force  demand  any  such  property  of  any  other  his  person^  or  by  putting  him  in  fear  of  some 

person,  with  intent  to  steal  the  same,  t>verr  immediate  injury  to  ?us  person,  and  is  punish- 

such  offender  shall  be  guilty  of  felony,  and,  able  by  imprisonment  not  less  than  10  years  : 

being  convicted  thereof,  shallbe  liable  to  trans-  in  the  «econ<f  degree,  it  is  such  taking  of  such 

portation  for  life,  or  not  lees  than  seven  years,  property  of  another  in  his  presence  or  from 

or  to  be  imprisoned  not  exceeding  four  years ;  nis  person,  but  which  shall  have  been  delivered 

with,  if  a  male,  public  or  private  whippings,  or  st^ffered  to  be  taken  through  fear  of  some 

This  statute  is  nearly  a  consolidation  of  3  W.  injury  to  his  person  or  property,  or  to  the  per- 

and  M.  c.  9,  ^  1,  respecting  robbery  ;  of  48  son  of  any  relative  or  member  of  his  family, 

Oea  III.  o.  129,  respecting  stealing  from  the  threatened  to  be  inflicted  by  the  robber  at  a 

person;  and  of  4  Geo.  iV.  c  54,  respecting  different  time:  this  last  is  punishable . by  im- 

assaults,  &o.  with  intent  to  rob.   The  23  Hen.  prisonment  in  the  state-prison  not  more  than 

VIII.  0.  1  ;  3  W.  and  M.  G.  9 ;  and  1  E.  VI.  c.  10  years.    (2  R.  S.  677,  f  56,  dec.) 
12,  relating  to  robbery;  the  48  Geo.  III.  o.        Sending,    delivering,    or    making    letters 

129,  relatine  to  stealing  from  the  person  ;  and  threatening  to  accuse  another  of  a  crime,  or 

the  4  Geo.  IV.  c.  54,  relating  to  assaults  with  to  injure  the  person  or  property  of  another, 

intent  to  rob,  are  repealed  by  the  7  and  8  Geo.  with  a  veiw  to  extort  money,  dec.  is  an  attempt 

IV.  c.  27.    The  value  of  tne  property  ii^im-  to  rob,  and  punishable  by  like  imprisonment 

material,  in  all  the  eases  mentioned  in  the  new  for  not  more  than  5  years.  (Id.  ^  58.) 
Act  (40)  By  7  and  8  Geo.  IV.  c.  29,  ^  7,  if  any 

To  constitute  a  stealing  from  the  person,  person  shall  accuse  or  threaten  to  accuse  any 

the  thing  mast  be  completely  removed  from  other  person  of  any  infamous  crime,  as  de- 

VoL.  IL  74 
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returns  it,  still  it  is  a  robbery ;  and  so  it  is  whether  the  taking  be  stnedy 
from  the  person  of  another,  or  in  his  presence  only ;  as,  where  a  robber 
by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep 
or  his  cattle  before  his  face  (a).     But  if  the  taking  be  not  either  directly 
from  his  person,  or  in  his  presence,  it  is  no  robbery  {b),    2.  It  is  immaterial 
of  what  value  Uie  thing  taken  is  :  a  penny  as  well  as  a  pound,  thus  forci- 
bly extorted,  makes  a  robbery  (c).     3.  Lastly,  the  taking  must  be  by  force, 
or  a  previous  putting  in  fear ;  which  makes  the  violation  of  the  person 
more  atrocious  than  privately  stealing.     For,  according  to  the  maxim  of  the 
civil  law  (d),  "  ^i  vi  rapuit,fur  tmprobiar  esse  videtur,^    This  previous  vio- 
lence, or  putting  in  fear,  is  the  criterion  that  distinguishes  robbery 
[*243]   from  other  larcenies.     For  if  one  *privately  steals  sixpence  from 
the  person  of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent  (e) :  neither  is  it  capita], 
as  privately  stealing,  being  under  the  value  of  twelvepence.     Not  that  it 
is  indeed  necessary,  though  usual,  to  lay  in  the  indictment  that  the  robbery 
was  committed  by  putting  in  fear ;  it  is  sufficient,  if  laid  to  be  done  by  via^ 
lence  (/).     And  when  it  is  laid  to  be  done  by  putting  in  fear,  this  does  not 
imply  any  great  degree  of  terror  or  affright  in  the  party  robbed :  it  is 
enough  that  so  much  force,  or  threatening  by  word  or  gesture,  be  used,  as 
might  create  an  apprehension  of  danger,  or  induce  a  man  to  part  with  his 
property  without  or  against  his  consent  (g).     Thus,  if  a  man  be  knock- 
ed down  without  previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  put  in  fear ,  yet  this  is  un- 
doubtedly a  robbery.     Or,  if  a  person  with  a  sword  drawn  begs  an  alms, 
and  I  give  it  him  through  mistrust  and  apprehension  of  violence,  this  is  a 
felonious  robbery  (A).     So  if,  under  a  pretence  of  sale,  a  man  forcibly  ex- 
torts money  from  another,  neither  shall  this  subterfuge  avail  him.     But  it 
is  doubted  (t),  whether  the  forcing  a  higler,  or  other  chapman,  to  sell  his 
wares,  and  giving  him  the  fidl  value  of  them,  amounts  to  so  heinous  a 
crime  as  robbery  (41). 

(a)  1  Hal.  P.  C.  5S3.  (/)  Tiin.  S  Ann.  by  all  Uie  jadges. 

ih)  Comyns,  47&    Stra.  1015.  ig)  Post.  198. 

(«)  I  Hawk.  P.  C.  07.  3)  1  Hawk.  P.  C.  06. 

id)  Ff.  4.  S.  14,  (t  12. 

(«)  llaal.P.  C.  534. 


scribed  in  ^  9,  with  a  Teiw  or  intent  to  extort  most  men  the  idea  of  losing  their  fame  and 

or  gain   from  him,  and  shall  by  intimidating  reputation,  is  equally,  if  not  more  terrific,  than 

him  by  such  accosation  or  threat,  extort  or  the  dread  of  personal  injury.    The  principal 

gain  from  him,  any  chattel,  money,  or  valuable  ingredient  in  robbery  is  a  man^s  being  forced 

security,  every  such  offender  sluill  be  deemed  to  part  with  his  property  ;  and  tho  judges  are 

guilty  of  robbery,  and  shall  be  indicted  and  unanimously  of  opmion,  that,  upon  the  prin- 

punished  accordingly.  ciples  of  law,  as  well  as  tlie  authority  of  for- 

It  is  equally  a  robbery  to  extort  money  from  mer  decisions,  a  threat  to  accuse  a  man  of  lh« 

a  person  by  threatening  to  accuse  him  of  an  greatest  of  all  crimes,  is  a  sufficient  force  to 

unnatural  crime,  whether  the  party  so  threat-  constitute  the  crime  of  robbery  by  putting  in 

ened  has  been  guilty  of  such  crime  or  not.  fear."   1   Leach,  280.    And  tear  of   loss  of 

Rex  ti.  Gardner,  1  C.  and  P.  79.  character  and  service  upon  a  charge  of  sodo- 

(41)  And  see  R.  &  R.  C.  C.  146.  1  Leach,  mitical  practices,  is  sufficient  to  conslituta 
139.  193.278.  3  Chit.  C.  L.  803.  Mr.  Jus-  robbery,  though  the  party  has  no  fear  of  being 
tice  Ashurst  says,  "  The  true  definition  of  taken  into  custody  or  of  punishment.  R.  & 
robbery  is  the  stealing  or  taking  from  the  per-  R.  C.  C.  375.  But  if  no  actual  force  was 
son  of  another ;  or  in  the  presence  of  another,  used,  and  at  the  time  of  parting  with  the  mo- 
property  of  any  amount,  with  such  a  degree  ney,  the  party  were  under  no  apprehension, 
of  force  or  terroTt  as  to  induce  the  party  unwU-  but  gave  it  merely  for  the  purpose  of  iiringing 
lingly  to  part  with  his  property;  and  whether  the  offenders  to  justice,  they  cannot  lie  capi- 
terror  arises  from  I eal  or  expected  violence  to  tally  convicted,  though  we  have  seen  it  U 
the  person,  or  from  a  sense  of  injury  to  the  otherwise,  wherepersonal  violence  is  employ- 
character,  makes  no  kind  of  difference  ;  for  to  ed.    1  East,  P.  C.  734.    R.  &  R.  C.  C.  406 
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This  species  of  larceny  is  debarred  of  the  benefit  of  clergy  by  statute 
23  Hen.  VII J.  c.  1,  and  other  subsequent  statutes,  not  indeed  in  general, 
but  only  when  committed  in  a  dwelling-house,  or  in  or  near  the  king's 
highway.  A  robbery  therefore  in  a  distant  field,  or  footpath,  was  not  pu- 
nished with  death  {k) ;  but  was  open  to  the  benefit  of  clergy,  till  the  sta- 
tute 3  ^  4  W.  &  M.  c.  9,  which  takes  away  clergy  from  both  principals 
and  accessaries  before  the  fact,  in  robbery,  wheresoever  committed  (42). 

II.  Malicious  mischief,  or  damage,  is  the  next  species  of  injury  to  private 
property,  which  the  law  considers  as  a  public  crime.  This  is  sueh  as  is 
done,  not  animo  furandiy  or  with  an  intent  of  gaining  by  another's  loss ; 
which  is  some,  though  a  weak,  excuse  :  but  either  out  of  a  spirit  of  wan- 
ton cruelty,  or  black  and  diabolical  revenge.    In  which  it  bears  a  near  re^^ 

(Jk)  1  Hal.  p.  C.  6S5. 

And  the  influence  exercised  oTer  the  xnind,  Hale,  534. 

where  the  force  is  merely^  constructive,  most  ^o  eonstitnte  a  robbery,  where  an  actual 
be  of  such  a  kind  as  to  disenable  the  proeecu-  Tiolence  is  relied  od,  and  no  putting  in  fear  can 
tor  to  make  resistance.  2  Leach,  721.  6  East,  be  expressly  shewn,  there  must  be  a  struggle, 
J  26.  So  that  a  threat  to  take  an  innocent  per-  or  at  least  a  personal  outrage.  So  that  to 
son  before  a  magistrate,  and  thence  to  prison,  snatch  property  suddenly  from  the  hand,  to 
without  charging  him  with  any  specific  crime,  seise  a  parcel  carried  on  the  head,  to  carry 
is  not  sufficient  to  make  the  party  a  robber,  if  sway  a  hat  and  wig  without  force,  and  to  take 
ho  obtain  money  to  induce  him  to  forbear.  2  an  umbrella  of  a  sudden,  have  been  respec- 
Leach,  721.  Indeed  it  has  been  said  that  the  tively  holden  to  be  mere  larcenies.  1  Leach, 
only  instance  in  which  a  threat  will  supply  the  290, 1.  and  in  notes.  But  where  a  man  snatch- 
place  of  force,  is  an  accusation  of  unnatural  ed  at  the  sword  of  a  gentleman  hanging  at  his 
practices.  2  Leach,  730,  1.  1  Leach,  139.  side,  and  the  lifter,  perceiving  the  design, 
2  Rnss.  1009.  And,  it  has  recently  been  held,  laid  hold  on  the  scabbturd,  on  which  a  contest 
contrary,  it  seems,  to  the  princii>le  of  some  ensued,  and  the  thief  succeeded  in  wresting 
former  decisions,  that  even,  in  this  case,  the  the  weapon  from  its  owner,  his  offence,  was 
money  must  be  taken  immediately  on  the  holden  to  be  robbery.  Id.  ibid.  Snatching 
threat,  and  not  after  time  has  been  allowed  an  article  from  a  man  will  constitute  robbery 
to  the  prosecutor  to  deliberate  and  advise  with  if  it  is  attached  to  his  person  or  clothes  so  as 
friends,  as  to  the  best  course  to  be  pursued,  to  afford  resistance ;  and  therefore,  where  the 
I  East  P.  C.  Append,  xxi ;  though,  as  some  prosecutor's  watch  was  fastened  to  a  steel 
of  the  judges  dissented,  it  does  not  seem  to  chain  which  went  round  his  neck,  and  the 
be  decisive.  Where,  on  the  other  hand  there  seal  and  chain  hung  from  his  fob,  and  the  pri- 
IS  an  immediate  threat  of  injury  to  the  proper-  soner  laid  hold  of  the  seal  and  chain  and  pulled 
ty,  as  by  pulling  down  a  house  with  a  moo  in  the  watch  from  the  fob,  but  the  steel  chain 
tune  of  riots,  which  produces  great  alarm,  and  still  secured  it,  and  by  two  jerks  the  prisoner 
induces  a  man  to  part  with  his  money,  this  has  broke  the  steel  chain,  and  made  off  with  the 
been  holden  to  be  a  sufficient  putting  in  f<sar  watch,  it  was  held  a  robbeiy,  for  the  prisoner 
to  constitute  robbery.  2  East  P.  C.  729.  731.  did  not  get  the  watch  at  once,  but  had  to  over- 
And  if  a  man  asshults  a  woman  with  intent  come  the  resistance  the  steel  chain  made,  and 
to  commit  a  rape,  and  she,  in  order  to  prevail  actual  force  was  used  for  that  purpoee.  R.  dc 
on  him  to  desist,  offers  him  money  which  he  R.  C.  C.  419.  And  where  a  heavy  diamond 
takes,  but  continues  his  endeavours,  till  pre-  pin,  with  a  corkscrew  stalk,  which  was  twisted 
Tented  by  the  approach  of  a  third  person,  he  and  strongly  fastened  in  a  lady's  hair,  was 
will  be  guilty  ot  robbery,  though  his  original  snatched  out,  and  part  of  the  hair  torn  away, 
intent  was  to  ravish.  1  East  P.  C.  711.  If  the  judges  came  to  a  similar  decision.  1 
thieves  meet  a  person,  and  by  menaces  of  Leach,  335.  The  case  of  the  man  who  tore 
death,  make  him  swear  to  bring  them  money,  an  ear-ring  from  the  ear,  and  in  so  doing  la- 
and  be,  under  the  continuing  influence  of  cerated  the  flesh,  serves  also  to  confinn  this 
fear  for  his  life,  complies,  this  is  robbery  in  position.  1  Leach,  320.  Nor  will  it  excuse 
them,  though  it  would  not  be  so,  if  he  .had  no  the  violence  that  it  was  done  under  pretence 
personal  fear,  and  acted  merely  from  a  suj^er-  of  law ;  for  where  a  bailiff  handcufled  a  pri- 
stitious  regard  to  an  oath  so  extorted.  1  East  soner  and  used  her  with  great  cruelty,  for  the 
P.  G.  714.  In  the  absence  of  force,  to  consti-  purpose  of  extorting  money  from  her,  he  was 
tute  robbery  the  fear  must  arise  before  and  at  nolaen  to  be  guilty  ;  as  were  also  a  number  of 
the  time  of  the  property  being  taken,  it  is  not  men  for  seizing  a  waggon  under  pretence  that 
enough  that  it  arise  afterwards ;  and  where  there  was  no  permit,  wnen  none  was  in  reality 
the  prisoner  by  stealth  took  some  money  out  necessary.  1  Leach,  280.  1  East  P.  C. 
of  the  prosecutor's  pocket,  who  turned  round  709.  But  compare  these  decisions  with  the 
saw  the  prisoner,  and  demanded  the  money,  statutes  quoted,  note  39.  p.  243. 
but  the  prisoner  threatening  him,  he  deaisted  (42)  These  statutes  are  repealed  by  7  and 
through  fear  from  making  airr  farther  demand,  8  G.  IV.  c.  27.  Vide  ante,  241,  note  (37)»  242 
it  was  held  no  robbeiy.    KolL  Rep.  154.    1  note  ^39). 
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lation  to  the  crime  of  arson ;  for  as  that  affects  the  habitation,  so  this  does 
the  other  property,  of  individuals.  And  therefore  any  damage  arising 
from  this  mischievoas  disposition,  though  only  a  trespass  at  common  law, 
is  now  by  a  multitude  of  statutes  made  penal  in  the  highest  degree.     Of 

these  I  shall  extract  the  contents  in  order  of  time. 
[•244]  •And,  first,  by  statnte  22  Hen.  VIII.  c.  11.  perversely  and  ma^ 
liciously  to  cut  down  or  destroy  the  powdike,  in  the  fens  of  Nor- 
folk and  Ely,  is  felony  (43).  And  in  Uke  manner  it  is,  by  many  special 
statutes,  enacted  upon  the  occasions,  made  felony  to  destroy  the  several 
sea-banks,  river-banks,  public  navigations,  and  bridges,  erected  by  virtue 
of  those  acts  of  parliament  (44).  By  statute  43  Eliz.  c.  13.  (for  prevent- 
ing rapine  on  the  northern  borders)  to  bum  any  bam  or  stack  of  com  or 
grain  ;  or  to  imprison  or  carry  away  any  subject,  in  order  to  ransom  him, 
or  to  make  prey  or  spoil  of  his  person  or  goods  upon  deadly  feud  or  other- 
wise, in  the  four  northern  counties  of  Northumberland,  Westmoreland, 
Cumberland,  and  Durham,  or  being  accessary  before  the  fact  to  such  car- 
rying away  or  imprisonment ;  or  to  give  or  take  any  money  or  contribu- 
tion, there  called  blackmail^  to  secure  such  goods  from  rapine ;  is  felony 
without  benefit  of  clergy.  By  statute  22  &  23  Car.  II.  c.  7.  maliciously, 
unlawfully,  and  willingly,  in  the  night  time,  to  bum,  or  cause  to  be  burnt 
or  destroyed,  any  ricks  or  stacks  of  corn,  hay, or  grain,  baras,  houses,  build- 
ings, or  kilns  (45) ;  or  to  kill  any  horses,  sheep,  or  other  cattle,  is  felony ;  but 
the  ofiender  may  make  his  election  to  be  transported  for  seven 
[•245]  years  (46) ;  and  to  maim  or  hurt  such  •horses,  sheep,  or  other  cat- 
tle, is  a  trespass  for  which  treble  damages  shall  be  recovered  (47). 
By  statute  4  &  5  W.  <&  M.  c.  23.  to  bum  on  any  waste,  between  Candle- 
mas and  Midsummer,  any  grig,  ling,  heath,  furze,  goes,  or  fern,  is  punish- 
able with  whipping  and  confinement  in  the  house  of  correction.  By  sta- 
tute 1  Ann.  St.  2.  c.  9,  captains  and  mariners  belonging  to  ships,  and  des- 
troying the  same,  to  the  prejudice  of  the  owners,  (and  by  4  Geo.  I.  c.  12. 
to  the  prejudice  of  insurers  also,)  are  guilty  of  felony  without  benefit  of 
clergy.  And  by  statute  12  Ann.  st.  2.  c.  18.  making  any  hole  in  a  ship, 
in  distress,  or  stealing  her  pumps,  or  aiding  or  abetting  such  offence,  or 
wilfully  doing  any  thing  tending  to  the  immediate  loss  of  such  ship,  is 
felony  without  benefit  of  clergy  (48).     By  statute  1  Geo.  I.  c.  48.  niali- 

(43)  By  15  Car.  II.  c.  17.  ^  13.  maliciously  (46)  Tide  ante,  236,  note  (24}.    This  of- 
to  cat  down  or  to  destroy  any  works  for  con-  fence  now  amounts  to  a  capital  felony, 
veyinf^  the  waters  of  the  great  Bedford  le^el,  (47)  By  statute  7  and  B  Geo.  IV.-c.  30.  ^ 
is  subject  to  the  same  punishment.  16,  maliciously  killing,  maiming,  or  wounding 

(44)  Vide  ante,  145,  note  (6),  where  it  will  any  cattle,  is  a  felony  punishable  with  trans- 
be  seen  that  these  offences  are  provided  for  portation  for  life,  or  not  less  than  seren  years, 
under  Mr.  PeePs  Acts.  or   imprisonment  not  exceeding  four  years, 

(45)  B^  statute  7  and  8  Geo.  IV.  e.  30,  with  private  or  public  whipping.  The  22  and 
4  17,  maliciouslv  setting  fire  to  any  stack  of  23  Car.  11.  c.  7  ;  14  Geo.  II.  c.  6  ;  and  Greo. 
com,  grain,  pulse,  straw,  hay,  or  wood,  is  a  II.  c.  34,  on  this  head,  are  repealed  by  7  and  8 
capital  felony ;  and  setting  nre  to  any  crops  Geo.  IV.  c.  27.  By  ^  25,  it  is  provided,  that 
of  com,  grain,  or  pulse,  whether  standing  or  malice  against  the  owner  of  the  property  d«- 
cut  down,  or  to  any  part  of  a  wood,  coppice,  stroyed,  shall  not  be  essential  to  any  ofitence 
or  plantation  of  trees,  or  to  any  heath,  gorse,  under  the  Act 

furze,  or  fern,  wheresoever  growing,  is  afelo>  (48)  By  7  and  8  Geo.  IV.  o.  30,  ^  9,  mali- 
ny,  punishable  with  transportation  not  exceed-  ciousfy  setting  fire  to,  or  in  anywise  destroy- 
ing seven  years,  or  imprisonment  not  exceed-  ing,  any  ship  or  vessel,  whether  in  a  finished 
ing  two  years,  with  private  or  public  whipping  or  unfinishea  state,  is  a  capital  felony.  And 
for  male  offenders.  The  43  Enz.  c.  13. ;  4  ^  by  ^  10,  maliciously  damaging  any  ship  other- 
and  M.  c.  23 ;  22  and  33  Car.  II.  c.  7 ;  I  Geo.  wise  than  by  fire,  is  a  felony,  punishable  with 
I.  St  2,  c.  48 ;  6  Geo.  I.  c.  16 ;  9  Geo.  I.  c.  transportation  for  seven  years,  or  imprison- 
22 ;  and  28  Geo.  II.  c.  19,  ^  3,  are  repealed  ment  not  exceeding  two  years,  with  private  or 
by  7  and  8  Geo.  IV.  c.  27.  public  whipping.    And   by  ^  11,   exhibitiof 
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ciously  to  set  on  fire  any  underwood,  wood,  or  coppice,  is  made  single  felo- 
ny.  By  statute  6  Geo.  I.  c.  23,  the  wilful  and  malicious  tearing,  cutting, 
spoiling,  burning,  or  defacing  of  the  garments  or  clothes  of  any  person  pass* 
fug  in  the  streets  or  highways,  with  intent  so  to  do,  is  felony.  This  was 
occasioned  by  the  insolence  of  certain  weavers  and  others ;  who,  upon  the 
introduction  of  some  Indian  fashions  prejudicial  to  their  own  manufactures, 
made  it  their  practice  to  deface  them  ;  either  by  open  outrage,  or  by  privily 
cutting,  or  casting  a^ua  fortis  in  the  streets  upon  such  as  wore  them  (49). 
By  statute  9  Geo.  I.  c  22.  (50)  commonly  called  the  Waltham  black  act, 
occasioned  by  the  devastations  committed  near  Waltham  in  Hampshire, 
by  persons  in  disguise  or  with  their  faces  blacked  (who  seem  to  have  re- 
sembled the  Roberdsmen,  or  followers  of  Robert  Hood,  that  in  the  reign  of 
Richard  the  First  committed  great  outrages  on  the  borders  of  England 
and  Scotland)  (/) ;  by  this  black  act,  I  say,  which  has  in  part  been  men- 
tioned under  the  several  heads  of  riots,  menaces,  mayhem,  and  larceny  (xn), 
it  is  farther  enacted,  that  to  set  fire  to  any  house,  barn,  or  out- 
house (which  is  extended  by  statute  9  Geo.  HI.  c.  29.  to  the  *ma-  [*246] 
licious  and  wilful  burning  or  setting  fire  to  all  kinds  of  mills)  (51), 
or  to  any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood  (52)  ; 
or  imlawfuUy  and  maliciously  to  break  down  the  head  of  any  fish-pond, 
whereby  the  fish  shall  be  lost  or  destroyed  (53) ;  or  in  like  manner  to  kill, 
maim,  or  wound  any  cattle  (54) :  or  cut  down  or  destroy  any  trees  planted 
in  an  avenue,  or  growing  in  a  garden,  orchard,  or  plantation,  for  ornament^ 
shelter,  or  profit  (55) ;  all  these  malicious  acts,  or  procuring  by  gift  or  pro- 
mise of  reward  any  person  to  join  them  therein,  are  felonies  without 
benefit  of  clergy  ;  and  the  hundred  shall  be  chargeable  for  the  damages, 
unless  the  offender  be  convicted  (56).     In  like  manner  by  the  Roman  law, 

(0  3  iDSt.  107.  (m)  See  page  144.  908.  335.  340. 

(kise  lights  or  signala  to  bring  any  ship  or  ves-  able  at  the  discretion  of  the  court,  with  trans- 
sel  into  danger,  or  tending  to  its  immediate  portation  for  seven  years,  or  imprisonment  not 
destruction  er  destroying  the  same  in  distress,  exceeding  two  years,  with  private  or  public 
or  when  cast  on  shore,  or  any  of  its  contents,  whipping  for  male  offendeis.  5  Elia.  c.  21, 
or  preventing  any  assistance  to  those  on  board,  and  4  Geo.  lY.  c.  54,  are  repealed  as  they  re- 
is  made  a  capital  felony.  And  by  1  and  2  late  to  this  subiect,  by  7  ana  8  Geo.  IV.  c.  27, 
Geo.  IV.  c.  75,  ^  ii,  injuring  or  concealing  as  also  the  9  Geo.  111.  c.  29. 
any  buoys,  ropes,  or  marks,  belon^ng  to  any  By  statute  7  and  8  Geo.  IV.  c.  31, 6  2,  it  is 
anchor  or  cable  attached  to  any  ship  or  vessel  enacted,  "  That  if  any  church  or  chapel,  or  any 
whatever,  whether  in  distress  dr  otnerwise,  is  chapel  for  the  religious  worship  of  persona  dis* 
punishable  with  transportation  for  any  term  senting  (torn  the  united  church  of  England 
not  exceeding  seven  years,  or  imprisonment  and  Ireland,  duly  registered  or  recorded,  or  any 
for  sny  number  of  years  at  the  discretion  of  house,  stable,  coacn-house,  oufc-hotise,  ware* 
the  court.  house,  office,  shop,  mill,  malt-house,  bop-oast, 

(49)  This  statute  was  repealed  by  7  Geo.  bam,  or  granary,  or  any  building  or  ereotion 
IV.  c.  64,  and  no  subsequent  enactment  on  tho  used  in  carrying  on  any  trade  or  manufacture, 
subject  has  been  made.  or  bivnch  thereof,  or  any  machinery,  whether 

(50)  Repealed  by  7  and  8  Geo.  IV.  c.  27.  &ced  or  moveable,  prepared  for  or  employed  in 

(51)  Viae  ante,  222,  note  (6).  any  manufacture  or  in  any  branch  thereof,  or 

(52)  Vide  ante,  244,  note  (45).  any  steam  engine  or  other  engine  for  sinkinff, 

(53)  Vide  ante,  144,  note  (3).  draining,  or  working  any  mine,  or  any  staith, 

(54)  Vide  ante,  note  (47).  building,  or  erection,  need  in  conducting  the 

(55)  Vide  ante,  233,  in  notis.  business  of  any  mine,  or  any  bridge,  waggon- 

(56)  By  7  and  8  Geo.  IV.  c.  30,  ^  15,  mali*  way,  or  trunk  for  conveying  minerals  Trom 
ciously  breaking  down,  or  destroying,  the  dam  anv  mine,  shall  be  feloniously  demolished, 
of  any  fbhpond,  or  of  any  water  being  vrivftte  pulled  down,  or  destroyed,  wholly  or  in  part, 
property,  or  in  which  there  is  any  private  right  by  any  person  riotously  and  tumnltuously  as- 
of  fishery,  with  intent  to  destroy  the  fish  semblea  toeether,  in  every  such  ease  the  in- 
therein  or  putting  an^  lime  or  other  noxious  habitants  of  the  hundred,  wapentake,  ward,  or 
incredient  therein  with  intent  to  destroy  the  other  district  in  the  nature  of  a  hundred,  by 
fisn,  or  breaking  down  the  dam  of  any  mill-  whatever  name  it  shall  be  denominated,  in 
pond,  is  declared  to  be  a  misdemeanor,  puniih-  which  any  of  the  said  offences  shall  be  com- 
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to  cut  down  trees,  and  especially  ▼ines,  was  panished  in  the  same  degree 
as  robbery  (n).  By  statute  6  Geo.  II.  c.  37.  and  10  Geo.  11.  c.  32.  it  is 
also  made  felony  without  the  benefit  of  clergy,  maliciously  to  cut  down 
any  river  or  sea-bank,  whereby  lands  may  be  overflowed  or  damaged ; 
or  to  cut  any  hop-binds  growing  in  a  plantation  of  hops  (57),  or  wilfully 
and  maliciously  to  set  on  fire,  or  cause  to  be  set  on  fire,  any  mine,  pit,  or 
depth  of  coal  (58).  By  statute  11  Geo.  11.  c.  22.  to  use  any  violence  in 
oraer  to  deter  any  person  from  buying  com  or  grain  ;  to  seize  any  carriage 
or  horse  carrying  grain  or  meal  to  or  from  any  market  or  sea-port ;  or  to 
use  any  outrage  with  such  intent ;  or  to  scatter,  take  away,  spoil,  or 
damage  such  grain  or  meal ;  is  punished  for  the  fiirst  offence  with  impri* 
sonment  and  public  whipping :  and  the  second  ofifence,  or  destroying  any 
granary  where  com  is  kept  for  exportation,  or  taking  away  or  spoiling  any 
grain  or  meal  in  such  granary,  or  in  any  ship,  boat,  or  vessel  intended  for 
exportation,  is  felony,  subject  to  transportation  for  seven  years  (59).  By 
statute  28  Geo.  II.  c.  19.  to  set  fire  to  any  goss,  furze,  or  fem,  growing  in 
any  forest  or  chase,  is  subject  to  a  fine  of  five  pounds  (60).     By  statutes 

6  Geo.  III.  c.  36.  &  48,  and  13  Geo.  III.  c.  33.  wilfully  to  spoil 
[*247]    or  destroy  any  timber  or  other  trees,  roots,  *8hmbs,  or  plants,  is 

for  the  two  first  ofifences  liable  to  pecuniary  penalties ;  and  for  the 
third,  if  in  the  day-time,  and  even  for  the  first  if  at  night,  the  ofifender  shall 
be  guilty  of  felony,  and  liable  to  transportation  for  seven  years  (61).  By 
statute  9  Geo.  III.  c.  29.  wilfully  and  maliciously  to  bum  or  destroy  any 
engine  or  other  machines,  therein  specified,  belonging  to  any  mine  (62) ; 

nutted,  shall  be  liable  to  yield  full  compenM-  By  ^  8,  where  ihe  injury  does  not  exceed 

tion  to  the  person  or  persons  damnified  oy  the  302.,  the  parties  are  to  give  notice  to  the  high 

offence,  not  only  for  the  damage  so  done  to  any  constable  of  their  claim  for  compensation,  who 

of  the  subjects  hereinbefore  enumerated,  but  is  to  exhibit  the  same  to  two  magistrates  in 

dso  for  any  damage  whidi  may  at  the  same  the  division,  and  they  are  to  appoint  a  special 

time  be  done  by  any  such  offenders  to  any  fix-  petty  session  between  twenty  and  thirty  day* 

ture,  fumttare,  or  goods  whatever,  in  an^  such  afterwards  to  determine  the  claim, 

church,  chapel,  house,  or  other  of  the  buildings  By  stat.  7  and  8  Geo.  IV.  c  27,  all  prior 

or  erections  aforesaid.*'  Acts  relating  to  actions  agunst  the  hundred 

By  ^  3,  persons  damnified  by  the  offence,  or  are  repealed ;  and  the  hundred  is  now  nolong- 

the  servant  in  whose  charge  the  injured  pro-  er  liable  in  cases  of  robbery,  but  only  in  cases 

perty  was  intrusted,  must  within  seven  uays  where  the  damage  is  done  1^  a  riotous  assem- 

after  the  offence  has  been  committed  go  before  bly. 

a  justice  of  the  peace  residing  within  the  hun-  (57)  Benefit  of  clergy  was  restored  by  stau 
dred,  and  state  on  oath  the  name  of  the  offend-  4  Geo.  IV.  e.  4S,  and  transportation  and  impri- 
er  if  known,  and  submit  to  an  examination  sonment  substituted.  This  Act  is  now  repeal 
touching  the  ofl!ience,  and  become  bound  to  ed  b}[  7  and  8  Geo.  IV.  c.  27,  as  also  the  Acts 
pHrosecute  the  offenden  vHten  taken.  The  ao-  mentioned  in  the  text, 
tion  must  be  commeneed  within  three  calen-  (58)  B^  statute  7  and  8  Geo.  IV.  c.  30,  ^ 
dar  months  after  the  offence.  18,  maliciously  destooying  axnr  hop-binds  grow- 
By  ^  4,  all  process  in  the  action  must  be  ing  on  poles  in  plantations  of  hops,  is  a  felony 
served  on  the  hij^h  constable,  who  within  se-  liable  to  transportation  for  life,  or  not  less  than 
▼en  days  must  give  notice  thereof  tQ  two  ma-  seven  yean,  or  imprisonment  not  ekeeeding 
gistntes  of  the  division,  and  who  may  defend  four  years,  wiUi  private  or  public  whipping. 
or  let  iudgment  go  b^  default,  as  advised.  And  by  ^  5,  setting  fire  to  any  coal-mine  is 

By  4  5,  any  inhabitant  ol  the  hundred  may  a  capital  felony, 

be  a  competent  witness.    By  ^  S,  if  the  plain-  (59)  The  latter  part  of  this  Act  relating  to 

tiff  recovere,  the  writ  of  execution  is  not  to  be  the  damages  to  which  the  hundred  is  liable  is 

enforeed,  but  the  sheriff  on  receipt  of  it  is  to  repealed  oj  7  and  8  Geo.  IV.  c.  27  ;  and  see 

make  his  wairrant  to  the  county  treasurer,  who  as  to  the  offences  mentioned  in  the  text,  0 

is  directed  to  pay  the  amount  f  7  directs  that  Geo.  IV.  c.  31,  s.  20. 

the  high  constable's  expenses  are  to  be  allow-  (00)  Repealed.    Vide  ante,  244,  note  (45). 

ed  by  two  justices,  and  paid  by  the  county  ^01)  Vide  ante,  233,  note  (11),  where  the 

treasurer :  the  whole  of  such  monies  are  to  be  existing  punishments  are  set  forth.    The  sta- 

levied  en  the  hundred  over  and  above  their  tutes  mentioned  in  the  text  are  repealed, 

share  of  the  county  rate.  (02)  By  statute  7  and  6  Geo.  I  v .  c.  27,  th« 
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or  any  fences  for  inclosures  pursuant  to  znj  act  of  parliament,  is  made 
single  felony,  and  punishable  with  transportation  for  seven  years,  in  the 
offender,  his  advisers,  and  procurers  (63).  And  by  statute  13  Geo.  III.  c. 
38.  the  like  punishment  is  inflicted  on  such  as  break  into  any  house,  ^e, 
belonging  to  the  plate-glass  company  with  intent  to  steal,  cut,  or  destroy, 
any  of  their  stock  or  utensils,  or  shall  wilfully  and  maliciously  cut  or  de- 
stroy the  same.  And  these  are  the  principal  punishments  of  malicious 
mischief  (64). 

III.  Forgery  (65),  or  the  erimen  falsi,  is  an  offence,  which  was  punished 


above  is  repealecL  And  by  7  and  8  Geo.  IV. 
e.  30,  ^  6,  maliciouelj  causing  any  water  to 
be  conveyed  into  vi^  mine  with  intent  to  da- 
mage it,  or  obstmcting  any  air  way,  water 
wa^,  drain,  pit,  level,  or  shaft  belonging  there- 
to, ia  punishable  as  a  fel<Hiy,  wiUi  transporta- 
tion for  seven  years,  or  imprisonment  not  ex- 
ceeding two  years,  with  private  or  public 
whipping.  By  ^  7,  fflalioiously  destroying  or 
damaiging  with  such  intent,  any  engine  or 
other  machines  belonging  to  any  mine,  or  any 
erections  attached  thereto,  or  an]r  bridge,  wag- 
fjon-way,  or  trunk,  connected  with  the  some, 
IS  a  felony  liable  to  the  same  punishment  as  in 
the  last-recited  clause. 

(63)  By  statute  7  and  6  Geo.  IV.  c.  30,  ^ 
23,  maliciously  destroying  any  description  of 
fence  whatsoever,  or  any  wall,  stile,  or  gate, 
is  punishable  for  the  first  offence  with  fine  not 
exceeding  bl,  above  the  value  of  the  injury 
done,  and  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and  private  or 
public  whipping  for  any  subsequent  offence. 

By  7  and  8  Geo.  IV.  c.  29,  ^  40,  stealing,  or 
destroying  with  intent  to  steal,  any  live  or 
dead  fence,  wooden  fence,  stile,  or  gate,  is 
subject  to  a  penalty  not  exceeding  5/.  above 
the  value  of  the  loss  or  injury  sustained  for  the 
first  offence,  and  to  hard  labour  and  imprison- 
ment not  exceeding  twelve  months,  with  whip- 
ping for  subsequent  offences. 

And  by  the  same  statute,  ^  41,  saspected 
persons  found  with  any  tree,  or  shrub,  un- 
derwood, live  or  dead  fence,  pest,  pale,  rail, 
stile,  or  gate,  of  the  value  of  two  shillings,  and 
not  satisfactorily  accounting  for  it,  are  liable 
to  a  penalty  of  21.  above  the  value  of  the  arti- 
cle found. 

The  following  statutes  on  this  head  are  re- 

raled  by  7  and  8  Geo.  IV.  c.  27  ;  viz.,  13  Ed. 
St.  1,  c.  46  :  6  Geo.  I.  o.  16  ;  9  Geo.  III.  c. 
29  ;  16  Geo.  III.  c.  30. 

(64)  In  New-York  there  has  been  no  need  of 
enactments  like  most  of  those  last  mentioned. 
See«  as  to  malicious  mischief  to  animds, 
bridges,  dams,  monuments,  opening  letters, 
dec.  2  R.  S.  695. 

(65)  F0R0BR7. — ^We  will  endeavour  to  elu- 
cidate the  nature  of,  and  what  constitutes  this 
offence,  by  considering,  1st,  What  false  mak- 
ing is  sufficient ;  2dly,  With  what  intent  the 
forgery  must  be  oommitted ;  and,  3dly,  How 
far  the  instrument  forged  roust  appear  to  be 
genuine.  The  consideration  of  wnat  instru- 
ments may  be  the  subjects  of  forgery  will  fol- 
low. See  in  general  3  Chit.  C.  L.  2  ed.  1022 
to  1044.  a. 

1.  What  falsk  making  is  soppicibnt.— 


It  is  not  necesaaiy  that  the  whole  instrument 
should  be  fictitious.  Making  a  fraudulent  in- 
sertion, alteration,  or  erasure,  in  anv  material 
part  of  a  true  document,  by  which  another 
may  be  defrauded ;  the  fraudulent  application 
of  a  false  signature  to  a  true  instrument,  or  a 
real  signature  to  a  false  one  ;  and  the  altera- 
tion of  a  date  of  a  bill  of  exchange  after  ac- 
ceptance, by  which  its  payment  may  be  ac- 
celerated, are  foi;^eries.  1  Hale,  683,  4,  5.  4 
T.  R.  320.  Altering  a  bill  from  a  lower  to  a 
higher  sum  is  forging  it ;  and  a  penon  may 
be  indicted  on  the  7  Geo.  IL  c.  22,  (or forging 
such  an  instrument,  though  the  statute  has 
the  word  oZtcr  as  well  as  foige:  and  in  the 
same  case  it  was  held  no  gronna  of  defence, 
that  before  the  alteration  it  had  been  paid  by 
tits  drawer  and  re-issued.  R.  &  R.  C.  C.  33. 
2  East,  P.  0.  979.  S.  C.  So  altering  a  bank- 
er's one  pound  note,  k^  substituting  the  word 
t€n  for  the  word  oim,  is  a  forgery,  Russ.  &  Ry. 
C.  C.  101  ;  see  2  Bum  J.  24th  edit.  491.  and 
2  East  P.  C.  966.  If  a  note  be  made  payaUe 
at  a  country  banker*Sj  or  at  their  banker's  in 
Londojt,  who  fails,  it  is  forgery  to  introduce  a 

Ciece  of  paper  over  the  names  of  the  London 
ankere,  wno  have  so  failed,  containing  the 
names  of  another  banking-house  in  London. 
Russ.  &  Ry.  C.  G.  164.  2  Taunt.  328.  2 
Leach,  1040,  S.  C.  and  see  2  East  P.  C.  856. 
2  Burn  J.  24th  edit.  492.  S.  C.  Expunging 
an  indorament  on  a  bank  note  with  a  liquor 
unknown,  has  been  holden  to  be  an  erasure 
within  8  &  9  W.  III.  c.  20.  3  Pr.  Wms.  419. 
The  instrument  must,  in  itself,  be  false  ;  for 
if  a  man  merely  pass  for  another,  who  is  the 
maker  or  indoraer  of  a  true  instrument,  it  is 
no  forcer^,  though  it  may  be  within  the  sta- 
tute of  false  pretences.  1  Leach,  229.  The 
instrument  counterfeited  must  also  bear  a  re- 
semblance to  that  for  which  it  is  put  forth,  but 
need  not  be  perfect  or  complete :  it  is  suffi- 
cient if  it  is  calculated  to  impose  on  mankind 
in  general,  though  an  individual  skilled  in 
that  kind  of  writings  would  detect  its  fallacy. 
Thus,  if  it  appeara  that  several  persons  have 
taken  forged  bank  notes  as  good  ones,  the  of- 
fender will  be  deemed  guilty  of  counterfeiting 
them,  though  a  person  from  the  bank  should 
swear  that  they  would  never  impose  on  him, 
being,  in  several  respects,  defective.  2  East, 
P.  C.  950.  And  it  has  been  holden  that  a 
bank  note  may  be  counterfeited,  though  the 
paper  contains  no  water-mark,  and  though  the 
word  pounds  is  omit^,  that  word  being  sup- 
plied oy  the  figures  in  the  margin.  1  Leacn, 
174.  For  it  was  said  that  in  foigery  there 
need  not  be  an  exact  resemblance,  but  it  is 
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by  the  civil  law  with  deportation  or    banishment,  and  sometimes  with 
death  (o).     It  may  with  us  be  defined,  at  common  law,  to  be,  "  the  fran- 


co) lH$i.  4. 18. 7. 


sufficient  if  the  instrument  counterfeited  be 
frima  facie  fitted  to  pass  for  the  writing  which 
It  represents.  1  Leach,  179.  As  to  how  far 
the  instrument  should  appear  genuine,  and  the 
forging  of  fictitious  names,  see  infra,  Div. 
III. 

11.  With  what  intknt  thv  Fos^bry 
MOST  BE  COMMITTED. — The  very  essence  of 
forgery  is  an  intent  to  defraud  ;  and,  there- 
fore, the  mere  imitation  of  another's  writing, 
the  assumption  of  a  name,  or  the  alteration  of 
a  written  instrument,  where  no  person  can  be 
injured,  does  not  come  within  the  definition  of 
the  offence.  Most  of  the  statutes  expressly 
make  an  intent  to  defraud  a  necessary  ingre- 
dient in  the  crime ;  whether  it  existed  or  not, 
is  a  question  for  the  jury  to  determine.  But 
it  is  in  np  case  necessary  that  any  actual  in- 
jury should  result  from  the  offence.  2  Stra. 
747.  2  Lord  Raym.  1461.  The  question  as 
to  the  party's  intent,  is  for  a  jury,  and  such 
jury  ought  to  infer  an  intent  to  defraud  the 
person  who  would  have  to  pay  the  instrument, 
if  it  were  genuine,  although,  from  the  manner 
of  executing  the  forgery,  or  from  that  person's 
ordinary  caution,  it  would  not  be  likely  to  im- 
pose on  him,  and  although  the  object  was  ge- 
neral, to  defraud  whoever  might  take  the  in- 
strument, dnd  the  intention  of  defrauding,  in 
particular,  the  person  who  would  have  to  pay 
the  instrument,  if  genuine,  did  not  enter  into 
the  prisoner's  contemplation.  R.  &  Ry.  G. 
C.  291,  and  see  Id.  769. 

III.  How  PAR    THE  InsTRUMEMT  FOROKD 
MUST   APPEAR   GBNOIMB.— It  IS  of  no  COIlSe- 

quenee  whether  the  counterfeited  instrument 
be  such  as  if  real  would  be  effectual  to  the 
pur^se  it  intends,  so  long  as  there  is  a  suffi- 
dtrU  resemblance  to  impose  on  those  to  whom 
it  is  uttered.  Whether  the  fraud  be  effected 
on  the  party  to  whom  an  instrument  is  ad- 
dressed, or  whose  writing  is  counterfeited,  or 
on  a  third  person  who  takes  it  upon  the  credit 
it  assumes,  is  immateriaL  Thus,  to  counter- 
feit a  conveyance  with  a  wrong  name,  has 
been  deemed  within  5  Elix.  c.  14,  though  it 
would  have  been  ineffectual  if  genuine.  1 
Keb.  803.  3  Keb.  51.  The  fabrication  of  an 
order  for  payment  of  a  sailor's  prize-money  is 
forgery,  as  we  have  already  seen,  though  it  be 
invalid  as  wanting  the  requisites  required  by 
statute.  2  Leach,  883.  The  offence  of  ut- 
tering a  forged  stamp  will  be  complete,  though 
at  the  time  of  uttering,  that  part  which  in  a 
genuine  stamp  would  in  terms  specify  the 
amount  of  duly,  is  concealed,  and  m  fact  cut 
out,  and  though  that  part  where  the  papers 
were  entire,  did  not  contain  any  thing  specify- 
ing the  amount  of  duty,  provided  the  parts 
left  visible  are  like  a  genuine  stamp.  Russ. 
&  Ry.  C.  C.  229.  212.  We  have  also  seen, 
that  the  forgery  of  an  instrument,  as  a  last 
will,  comes  within  the  statutes,  although  the 
supposed  testator  is  livinc.  1  Leach,  449. 
Ana  it  may  be  collected  from  a  number  of 


cases,  that  forgery  in  the  name  of  a  person 
who  has  no  real  existence,  is  as  much  crimi- 
nal as  if  there  was  an  intent  to  defraud  an  in- 
dividual whose  writing  is  counterfeited.  1 
Leach,  83.  Thus  the  making  of  a  bill  of  ex- 
change is  within  the  acts,  though  all  the 
names  to  it  are  fictitious.  2  East  r.  C.  957. 
To  counterfeit  a  power  of  attorney,  as  by  the 
administratrix  and  daughter  of  a  seaman  who 
died  childless,  is  capital.  Fost  116.  Nor  is 
it  necesssry  that  any  additional  credit  should 
be  obtained  by  using  the  fictitious  name.  1 
Leach,  172,  and  see  R.  &  Ry.  C.  C.  75.  90. 
209.  278.  So  to  put  a  fictitious  name  on  a 
bill  indorsed  in  blank,  in  order  to  circulate  it 
with  secrecy,  is  a  similar  offence.  1  Leach, 
215.  And  indeed  it  seems  that  it  is  not  ne- 
cessary to  constitute  forgery,  that  there  should 
be  an  intent  to  defraud  any  particular  pereon, 
and  a  general  intent  to  defreud  will  sumce.  3 
T.  R.  176.  1  Leach,  216, 17,  in  notis.  Bat 
to  support  a  charge  of  forgery,  by  subscribing 
a  fictitious  name,  there  must  be  satisfsctoij 
evidence  on  the  part  of  the  prosecutor  that  it 
is  not  the  party's  real  name,  and  that  it  was 
assumed  for  the  purpose  of  fraud  in  that  in- 
stance. Russ.  dc  Ry.  G.  G.  260.  Assuming 
and  using  a  fictitious  name,  though  for  pur- 
poses of  concealment  and  fraud,  will  not 
amount  to  forgery,  if  it  were  not  for  that  veiy 
fraud,  or  system  of  fraud,  of  which  the  forgery 
forms  a  part.  Russ.  &  Rr.  G.  G.  260.  If 
there  is  proof  of  what  is  the  prisoner's  real 
name,  it  is  for  him  to  prove  that  be  used  the 
assumed  name,  before  the  time  he  bad  the 
fraud  in  view,  even  in  the  absence  of  all  proof 
as  to  what  name  he  had  used  for  several 
yean,  before  the  fraud  in  question.  Russ.  & 
Ry.  G.  G.  278,  and  see  Russ.  &  Ry.  G.  G. 
405.  3  Brod.  &  Bing.  228.  S.  G.  2  Bum.  J. 
24th  edit.  510.  Russ.  &  Rv.  G.  G.  463.  S.  G. 
A  defect  in^he  stamp  will  not  avail  the  pri- 
soner, 1  Leach,  257,  8,  in  notis.  2  East  P. 
G.  955 ;  and  it  has  even  been  decided  that,  if 
there  be  no  stamp  at  all  on  a  counterfeit  pro- 
missory note,  it  may  still  be  forgery.  2  Leach, 
703. — ^though  this  case  seems  to  go  too  far ; 
for  how  can  a  promissory  note,  without  the 
appearance  of  a  stamp,  have  such  a  similitude 
to  a  genuine  instrument  as  is  reauisite  to  con- 
stitute forgery?  But  though  tne  validity  of 
the  instrament  if  real  is  thus  immaterial,  it 
must  not  appear  on  its  face,  so  that  no  one  of 
common  unoeretanding  would  give  it  credit. 
Thus,  it  will  not  be  forgery  to  fabricate  a  will 
for  land,  as  attested  by  only  two  witnesses.  2 
East  P.  G.  953.  Nor  is  it  felony  to  counter- 
feit a  bill  of  exchange  for  a  sum  more  than 
twenty  shillings  and  less  than  five  pounds, 
without  mentioning  the  abode  of  the  payee 
and  being  attested  by  a  subscribing  witness  ; 
as  such  an  instrument  is  by  17  Geo.  III.  e.  30, 
absolutely  void.  1  Leach,  431.  Tliese  eases 
will  sufficiently  explain  the  law  on  this  sub- 
ject. 
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dulent  making  or  alteration  of  a  writing  to  the  prejudice  of  another  man's 
right ;"  for  which  the  offender  may  suffer  fine,  imprisonment,  and  pillo- 
ry (66).  And  also  by  a  variety  of  statutes,  a  more  severe  punishment  is 
inflicte^n  the  offender  in  many  particular  cases,  which  are  so  multi- 
plied ofYate  as  almost  to  become  general.  I  shall  mention  the  principal 
instances. 

By  statute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly  to  publish  or 
give  in  evidence,  any  forged  deed,  court-roll,  or  will,  with  intent  to  affect  the 
right  of  real  property,  either  freehold  or  copyhold,  is  punished  by  a  forfeiture 
to  the  party  grieved  of  double  costs  and  damages ;  by  standing  in  the  pil- 
lory, and  having  both  his  ears  cut  off,  and  his  nostrils  slit,  and  seared  ;  by 
forfeiture  to  the  crown  of  the  profits  of  his  lands,  and  by  perpetual 
imprisonment.  For  any  forgery  ^relating  to  a  term  of  years,  or  [*248] 
annuity,  bond,  obligation,  acquittance,  release,  or  discharge  of 
any  debt  or  demand  of  any  personal  chattels,  the  same  forfeiture  is. given 
to  the  party  grieved ;  and  on  the  offender  is  inflicted  the  pillory,  loss  of  one 
of  his  ears,  and  a  year's  imprisonment :  the  second  offence  in  both  cases 
being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the  revolution 
(when  paper-credit  was  first  established),  have  inflicted  capital  punishment 
on  the  forging,  altering,  or  uttering  as  true,  when  forged,  of  any  bank  bills 
or  notes,  or  other  securities  (p)  (67) ;  of  bills  of  credit  issued  from  the  ex-- 

(p)  Stat.  8.    9  W.  m.  c.  ao,  «  86.    11  Geo.  I.  c.  0.    12  Geo.  I.  c.  82.    15  Geo.  H.  c.  18.    13  Geo.  Tit. 
c.  79. 

(66)  The  punishmentofpillory  is  now  taken  with  or  without  white  lines  therein,  or  shall' 
away  bv  56  Geo.  III.  c.  ]38.  conuin  in  any  part  thereof  the  numerical  saia 

Besides  this  punishment,  the  defendsnt  is  or  amount  of  such  note  or  bill  in  black  and  recC 

holden  incapable  of  being  examined  as  a  wit-  register  work,  or  shall  shew  the  reversed  con- 

ness  till  restored  to  competence  by  the  king's  tents  thereof,  or  shall   contain    anv  words,^ 

nardon.    Com.  Dig.  Testmoigne  A.  3,  4.    And  figures,  characters,  or  patterns  intended  to  re- 

by  12  Geo.  I.  c.  29,  in  case  persons  convicted  semble  the  ornaments  on  such  note,  or  any 

of  forgery,  shall  afterwards  practise  as  atlor-  word,  figure,  &,c.  in  white  on  a  black  eroundj, 

nies,  solicitors,  or  law  agents,  the  court  where  intended  to  resemble  the  amount  in  the  mar- 

they  practise  shall  examine  the  matter  in  a  ^in  of  such  note,  or  using  such  plate  or  other 

summary  way,  and  order  the  offender  to  be  instrument  intended  to  represent  the  whole  or 

transported  for  s^ven  years.  part  of  any  such  note,  or  knowingly  having  in. 

(67)  As  to  the  further  provisions  relative  to  their  possession  any  such  plate,  &c.,  or  dis- 
this  description  of  forgery,  vide  41  Geo.  III.  posing  of  any  such  paper  impressions,  or  know^ 
c.  39 ;  45  Geo.  III.  c.  89 ;  52  Geo.  III.  c.  138,  mgly  having  such  in  their  custody,  are  guilty 
and  1  Geo.  IV.  c.  92,  under  which  last  Act  re-  of  felony,  and  liable  to  transportation  for  four- 
lating  to  bank  notes,  by  ^  11,  persons  engrar-  teen  years. 

ing,  cutting,  etching,  scraping,  or  by  other  The  bank  having  preferred  one  indictment 
means  marking  upon  pny  plate  of  copper,  for  uttering  a  forged  note,  and  another  for  hav- 
brass,  steal,  &c.,  any  engraving,  &c.,  for  the  ing  the  same  in  possession,  and  having  elect- 
purpose  of  producing  a  print  or  impression  of  ed  to  proceed  on  the  latter  charge,  it  was  held, 
all  or  any  part  of  a  bank  note,  or  a  blank  bank  that  although  facts  sufficient  to  support  the- 
note  of  the  said  governor  and  compainr  with-  capital  charge  were  ma<te  out  in  proof,  an  ac- 
out  their  authority,  or  having  unlawfully  in  ouittal  for  the  minor  offence  ought  not  to  be 
their  possession  any  such  plate,  &c.,  or  wil-  directed,  because  the  whole  of  the  minor 
fuUy  disposing  of  any  such  blaxUi  bank  note,  charge  was  proved,  and  did  not  merge  in  the 
or  part  of  such  bank  note  as  aforesaid,  are  lia-  larger.  R.  &  R.  C.  C.  378^  On  an  indict- 
ble  to  transportation  foriourteen  years.  ment  for  forging  a  bank  note,  the  cashier  who< 
By  ^  2,  persons  unlawfully  cutting,  etching,  signed  "  for  the  governor  and  company  of  the- 
&c.  or  procuring,  &c.,  or  assisting  m  making  bank  of  England,"  is  a  competent  witness  to- 
upon  any  plate  of  copper,  brass,  steel,  &c.,  prove  the  forgerr ;  for  he  is  not  by  such  a  sig- 
any  line  work,  as  or  for  the  groundwork  of  a  nature  personally  responsible  for  the  payment 
promissory  note  or  bill  of  exchange,  which  of  the  note  ;  1  Leach,  0.  C.  311,  R.  and  R.  C. 
shall  be  intended  to  resemble  the  groundwork  C.  378 ;  but  he  is  not  an  euenlial  witness,  as 
of  a  bank  note  of  the  governor  and  company,  his  handwriting  may  be  disproved  by  other  wit- 
or  any  device,  the  impression  from  which  shall  nesses.  Rex  v.  Hughes,  and  Rex  «.  M*Guire, 
conuin  the  words  ^<  Bank  of  England"  in  2  East  P.  C.  1002 ;  1  Leach,  C.C.3U. 
white  letters  upon  a  black  or  dark  ground,  What  circumstances  are  luffioient  to  eon* 
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chequer  {q)  {6B) ;  of  South-sea  bonds,  &c.  (r) ;  of  tottery  tickets  or  oi^ 
der  {s)  (69) ;  of  army  or  navy  debentures  {t) ;  of  East  lQ<Ua  bonds  {u} ;  of 
writings  under  the  seal  of  the  London,  or  royal  ezchaoge  assurance  {w) 
(70) :  of  the  hand  of  the  receiver  of  the  pre-fines  {x)  (^71 );  or  of  th^ccount* 
ant-general  and  certain  other  officers  of  the  court  of  chancery  {j/p(72) ;  of 
a  letter  of  attorney  or  other  power  to  receive  or  transfer  stock  or  annuities ; 
and  on  the  personatiog  a  proprietor  thereof,  to  receive  en  transfer  such  an- 
nuities, stock,  or  dividends  (g)  (73) ;  also  on  the  personating,  or  procuring 
to  be  personated,  any  seaman  or  other  person,  entitled  to  wages  or  other 
naval  emoluments,  or  any  of  his  persondi  representatives  ;  and  the  taking, 
or  procuring  to  be  taken,  any  false  oath  in  order  to  obtain  a  probate,  oi 

(q)  Sm  the  fl6T«Tsl  acts  for  tesuiiv  them.  (w)  Stat.  6  Geo.  I.  e.  18. 

(r)  Stat  9  Ann.  c.  21.  0  Geo.  I.  c.  4  &  11.  18        («)  Stat.  32  Geo.  II.  c.  14. 
Geo.  I.  c.  32.  (y)  Stat.  12  Geo.  I.  c.  32. 

(«}  See  the  several  acts  for  the  lotteries.  (s)  Stat.  8  Geo.  I.  c.  22.  0  Geo.  I.  c.  13.  31  Oe« 

it)  Stat.  9  Geo.  I.  c.  14.    0  Geo.  1.  c.  5.  II.  c.  22,  ^  77. 

(if)  Stat.  12  Geo.  L  c  82. 

stitute  the  oiTence  of  uttering,  which  most  be  other  forged  notes,  knowing  them  to  be  forged, 

attended  with  a  guilty  knowTed|e,  and  what  Rex  v.  Whiley,  2  Leach,  U.  C.  963.    So  upon 

S roofs  required  to  substantiate  it,  may  be  de-  an  indietment  for  uttering  a  foi^ged  note,  eri* 

uced  from  the  following  abstract  of  decided  dence  is  admissible  of  the  prisoner's  baring, 

eases,  which  have  been  selected  from  among  at  a  former  period,  uttered  others  of  a  similar 

manjr  others.    Where  a  prisoner,  char^  with  manufacture  ;  and  that  others  of  similar  fabri* 

uttering  a  forged  note  to  A.  B.,  knowing  it  to  cation  had  been  discovered  on  the  files  of  the 

be  forged,  gave  forged  notes  to  a  boy  who  was  bank  with  the  prisoner's  handwriting  on  tka 

not  aware  of  their  being  forgeriea,  and  direct-  back  of  them,  in  order  to  shew  the  prisoner's 

ed  the  boy  to  pay  away  the  note  described  in  knowledge  of  the  Aote  mentioned  lA  the  in- 

the  indictment  at  A.  B.'s,  for  the  purchase  of  dictment  being  a  foreeiy.     Rex  v.  Ball,  R. 

goods,  and  the  boy  did  so,  and  brought  back  and  R.  C.  C.  132.     But  in  order  to  shew  a 

the  goods  and  the  change  to  the  prisoner ;  it  ^ilty  knowledge  on  an  indictment  for  utter- 

was  held  by  the  twelve  judges,  an  uttering  by  ing  forged  bank  notes,  evidence  of  another 

the  prisoner  to  A.  B.     Rex  v.  Giles,  Car.  C.  uttering,  suUequent  to  the  one  charged,  is  in- 

L.  191.    So  the  delivering  a  box,  containing,  admissible,  except  the  latter  uttering  was  in 

among  other  things,  forged  stamps  to  the  par-  some  way  connected  with  the  principal  case, 

ty's  own  servant,  that  he  might  cany  them  to  or  it  can  be  shewn  that  the  notes  were  of  the 

an  inn  to  be  forwarded  by  a  carrier  to  a  ens-  same  manufrcture  ;  for  only  previous,  or  ooa- 

tpmer  in  the  country,  is  an  uttering.    And  if  temporaneous  acts,  can  shew,  quo  animo,  a 

fhe  delivery  be  in  one  county,  and  the  inn  to  thing  is  dene.    Rex  v.  Taverner,  Car.  C.  L. 

which  they  are  carried  by  the  servant  in  an>  195. 

other,  the  prisoner  may  be  indicted  in  the  for-  So,  if  a  second  uttering  be  made  the  sub- 

mer.    The  oifence  of  uttering  a  forged  stamp  jeot  of  a  distinct  indictment,  it  cannot  be  given 

will  be  complete,  although  at  the  time  of  ut-  m  evidence  to  shew  a  guilty  knowledge  in  a 

tering,  certain  parts  of  the  stamp  are  conceal-  former  uttering.     Rex  v.  Smith,  2  C.  and  P. 

ed ;  all  the  paru  that  are  visible  being  like  633.    The  person  whose  name  is  forged  was 

those  of  a  genuine  etamp.    Rex  v.  Collicott,  formerly  held  to  be  not  a  competent  witness  to 

R.  and  R.  G.  C.  212.    It  is  not  necessary  that  prove  the  forgery.  -  Rex  v.  Russell,  1  ifcach, 

a  promissory  note  should  be  negotiable,  in  or-  G.  C.  8.    But  he  has  recently  been  made  com- 

der  to  be  a  promissory  note  within  the  2  Geo.  potent  by  the  9  G.  IV.  c.  32,  s.  2. 

IX.  c.  25,  so  as  to  be  the  subject  of  an  indict-  (68)  See  also  the  48  Geo.  III.  c.  1.  58  Geo. 

ment  for  forging  or  uttering  it.     Rex  v.  Box,  III.  c.  23.  s.  38.  &  R.  &  R.  C.  G.  67. 

id.  300.    An  indictment  on  45  Geo.  IK.  c.  89,  (69)  This  is  now  a  clergyable  felony,  4  Geo. 

for  uttering  forged  notes,  need  not  state  to  Iv.  c.  60.  s.  11. 

whom  they  were  disposed,  it  is  sufficient  to  (70)  See  6  Geo.  I.  c.  4.    39  Geo.  III.  c.  83. 

state  that  the  prisoner  disposed  of  the  notes  s.  22. 

with  intent  to  defraud  the  bank,  he  knowing  (71)  See  the  52  Geo.IIL  c.  143.    2  East  P. 

them  at  the  time  to  be  foiiged,  and  although  G.  911.    42  Geo.  III.  c  54. 

the  person  to  whom  they  were  disposed  pur-  (72)  Forging  a  writing  purporting  to  be  an 

chased  them,  as  and  for  forged  notes,  and  pur-  office  copy  of  a  report  or  certificate  of  the  ac- 

chased  them  on  hik  own  solicitation,  and  as  countant-general  tnat  money  has  been  paid  into 

agent  for  the  bank,  for  the  purpose  of  bringing  the  bank,  or  foraging  an  office  copy  of  a  certifi- 

the  prisoner  to  punishmeat.     Rex  m  Holden,  cate  or  receipt  of  one  of  the  cashiers  of  the 

id.  154.    Uttering  a  foned  order  for  the  pay-  bank,  is  within  this  act    1  Leach,  61.    2  East 

meat  of  money  under  a  telse  representation,  is  P.  G.  898. 

evidence  of  knowing  it  to  be  forged.    Id.  169.  (73)  See  also  the  33  Geo.  III.  c  30.  further 

To  prove  the  suilty  knowledge  of  an  utterer  providing  against  forgeries  and  firaods  in  the 

of  a  forged  bank  note,  evidence  may  be  given  transfer  of  stock, 
of  the  prisoner'k  having  previously  uttered 
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letters  of  adfumistntien^  in  order  to  veceiTe  such  paymente  (74)  ;  and  the 
forging  or  procuring  to  be  forged,  and  likewise  the  uttering,  or 
publishing,  as  true,  of  any  counterfeited  seaman's  *will  or  pow-  [*249] 
er  (a)  (75) :  to  which  may  be  added,  though  not  strictly  reducible 
to  this  head,  the  counterfeiting  of  Mediterranean  passes,  under  the  hands 
of  the  lords  of  the  admiral^,  to  protect  one  from  the  piratical  states  of 
Barbary(&);  the  forging  or  imitating  of  any  stamps  to  defraud  the 
public  rerenue  (e)  (76,)  and  the  forging  of  any  marriage-register  or 
licence  {d}  (77) ;  all  which  are  by  distinct  acts  of  parliament  made  felo- 
nies without  benefit  of  plergy.  By  statute  13  Geo.  III.  c.  52.  and  59, 
forffing  or  counterfeiting  any  stamp  or  mark  to  denote  the  standard  of  gold 
and  silref  plate,  and  certain  other  offences  of  the  like  tendency,  are  pu- 
nished with  transportation  for  fourteen  years  (78).  By  statute  12  Geo.  III. 
e.  48.  certain  frauds  on  the  stamp-duties,  therein  described,  principally  by 
using  the  same  stamps  more  than  once,  are  made  single  fdony,  and  liable 
to  transportation  for  seyen  years.  And  the  same  punishment  is  inflicted 
by  statute  13  Geo.  III.  c.  38.  (79)  on  such  as  counterfeit  the  common  seal 

(a)  Stat.  SI  0«o.  IL  c.  10.    0  Geo.  III.  c.  SQ.  *  («)  S«e  the  eevenl  stamp  acta. 

(6)  Stat.  4  Geo.  II.  c.  18.  (iT)  Stat.  SO  Geo.  II.  c.  ML 

(74)  Vide  also  3  6.  III.  c.  16;  26  G.  III.  c.  the  aame  to  be  ibiged,  in  older  to  receive 
23.  32  6.  III.  c.  33 ;  55  G.  III.  c.  60 ;  57  G.  any  prize  moner,  &e. ;  or  taking  a  false  oatb 
ill.  c.  137 ;  4  G.  Iv.  c.  46 :  and  5  G.  IV.  c.  to  obtain  a  probate  or  letters  of  administra- 
107 ;  by  ^  5  of  which  latter  statute,  the  pa-  tion  in  order  to  receive  priie  money,  ^c. ;  or 
nishment  previoosly  doe  to  these  otknceB  is  demanding,  or  reoeiving  wages,  6to,,  know- 
changed  to  transportation  for  life  or  otherwise,  ing  the  will  to  be  foiged,  or  the  probate  or 
Personating  a  seamsj^vdu)  is  dead  is  within  administration  to  have  been  obtained  by  a  false 
the  Act,  as  whe»  a%neoner  applied  at  the  oath  with  intent  to  defraud,  is  made  a  ca- 
Greenwich  hcnpilal  for  prize  money  in  the  pital  felony.  By  1  and  2  G.  IV.  c.  49,  s.  3. 
name  of  J.  B.,  and  J.  B.  was  dead,  and  sup-  procuring  persons  to  si^n  a  false  petition  un> 
poeed  to  be  so  at  the  hospital,  though  the  pri-  der  this  Act,  or  proennng  others  to  demand 
soner  did  not  obtain  the  money,  he  was  con-  money  due,  or  supposed  to  be  due,  to  seamen, 
vicied  of  the  offence.  Rex  v.  Martin,  R.  and  dec,  under  a  certincate  from  the  inspector  of 
R.  C.  C.  324.  So  where  a  prisoner  peraonat-  seamen's  wills,  is  punishable  with  transporta- 
ed  one  '*  S.  Cuff,"  who  was  dead,  and  whose  tion  for  seven  years ;  and,  by  s.  4,  procuring 
prize  moner  had  been  paid  to  his  mother,  it  ethers  to  utter  any  forged  letter  of  attomey» 
was  held,  that  it  did  not  vary  the  prisoner's  or  other  docuoient,  to  obuin  seamen's  wages, 

Silt,  and  that  he  might  be  convicted  on  the  dtc,  or  procuring  others  to  demand  or  receive 

G.  III.  c.  93,  ^  89.    Rex  v.  Cramp,  id.  327.  such  wages,  dec,  is  punishable  with  death. 

To  constitute  the  offence  of  personating  the  By  7  G.  V  I.  c.  16,  s.  38,  the  personating  any 

name  of  a  seaman  under  the  57  Geo.  III.  c.  127,  Chelsea  pensioner,  dec,  or  forging  any  docu- 

6  4,  the  person  entitled,  or  really  supposed  to  ments,  or  knowingly  uttering  such  forxeriee  to 

be  so,  to  prize  money,  must  be  personated ;  olrtain  any  pension,  dec,  is  punishable  with 

personating  a  man  who  never  had  any  eon-  transportation  for  life  or  otherwise.     A  bill, 

nexion  with  the  ship,  is  not  an  offence  within  drawn  on  the  commissionen  of  the  navy  for 

the  Act.    Rex  v.  Tannet,  id.  351.    And  by  59  pay,  may  be  a  bill  of  exchange,  and  a  person 

G.  III.  e.  56,  ^  3,  persons  falsely  representing  may  be  indicted  for  the  forgery  of  it  as  such, 

themselves  as  the  next  of  kin  of  any  seaman,  although  it  is  not  in  the  form  prescribed  by  35 

dec,  or  any  agent  whose  authority  is  revoked,  G.  III.  c.  94.    Rex  v.  Chishoun,  R.  and  R.  C. 

offering  to  receive  wages,  pay,  pri  ze  money,  or  C.  297. 

other  ulowance,  are  guilty  of  a  misdemeanor;  (76)  By  6  G.  IV.  c.  106,  forging  or  uttering 

by  4  12,  inserting  a  false  date  in  any  order  for  the  drafts  or  other  instrument  of  the  receiver 

the  payment  of  prize  money  is  made  a  misde-  general  or  controller  general  of  the  customs,  is 

meanor;  and  by  (  17,  i>ersons  really  entitled  a  capital  felony.    Vide  also  as  to  stamps,  37 

to  prize  money,  dec,  using  false  orders  or  cer-  G.  III.  c  90  ;  44  G.  III.  c.  98 ;  4S  G.  Id.  c. 

tifieates  to  |trocare  the  same,  are  guilty  of  a  149 ;  52  G.  III.  c  143 ;  55  G.  IV.  c.  184,  and 

misdemeanor.  c.  185 ;  and  6  G.  IV.  c.  119,  which  makes  it  a 

(75)  See  also  55  G.  III.  c  60,  s.  31,  a|id  59  capita]  felony  to  forge  or  utter  forged  stamps 
G.  III.  c.  56,  fay  the  18th  s.  of  which,  the  false-  to  newspapera ;  see  also,  9  G.  I V.  c  18,  which 
ly  personating  officers,  seamen,  marines,  su-  makes  it  a  capital  felony  to  forge  the  stamps  of 
pernumeraries,  &.,  entitled  to  wages,  or  their  any  cards  or  dice. 

representatives,  or  forging  or  uttering  any  (77)  The  forgery  of  documents  relating  to 

letter  of  attorney,  order,  bill,  ticket,  or  other  maniage  registers  and  licences,  is  punishable 

certificate,    assignment,  last  will,   or  other  now  only  with  transportation  for  life,  4  Geo. 

power  whatsoever,  in  order  to  obtain   any  IV.  c  76,  s.  20. 

prize  money,  dec. ;  or  uttering  any  such  let-  (78)  This  is  now  a  capital  felony. 

ter  of  attorney,  order,  bill,  dec,  knowing  (79)  Revived  by  33  Geo.  III.  e.  17.  ••  S3. 
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of  the  corporation  for  manufacturing  plate*gla68  (thereby  erected)  or  know- 
ingly demand  money  of  the  company  by  virtue  of  any  writing  under  such 
counterfeit  seal. 

There  are  also  certain  other  general  laws,  with  regard  to  forgery  ;  of 
which  the  first  is  2  Geo.  II.  c.  25.  whereby  the  first  offence  in  forging  or 
procuring  to  be  forged,  acting  or  assisting  therein,  or  uttering  or  publishing 
as  true  any  forged  deed,  wUI,  bond,  writing  obligatory,  bill  of  exchange, 
promissory  note,  indorsement,  or  assignment  thereof,  or  any  acquittance  or 
receipt  for  money  or  goods,  with  intention  to  defraud  any  person  (or  cor- 
poration) (e),  is  made  'felony  without  benefit  of  clergy.  And  by  statute 
7  Geo.  II .  c.  22.  and  18  Geo.  III.  c.  18.  it  is  equally  penal  to  forge  or 
cause  to  be  forged,  or  utter  as  true,  a  counterfeit  acceptance  of  a  bill  of 
exchange,  or  the  number  or  principal  sum  of  any  accountable 
[*250]  receipi  for  any  note,  bill,  or  any  *other  security  for  money  ;  or 
any  warrant  or  order  for  the  payment  of  money,  or  delivery  of 
goods  (80).  So  that,  I  believe,  through  the  number  of  these  general  and 
special  provisions,  there  is  now  hardly  a  case  possible  to  be  conceived 
wherein  forgery,  that  tends  to  defraud,  whether  in  the  name  of  real  or 
fictitious  person  (/),  is  not  made  a  capital  crime  (81). 

These  are  the  principal  infringements  of  the  rights  of  property  :  which 
were  the  last  species  of  offences  against  individuals  or  private  subjects, 
which  the  method  of  distribution  has  led  us  to  consider.  We  have  before 
examined  the  nature  of  all  offences  against  the  public,  or  commonwealth : 

(f)  Stat  31  Geo.  11.  c.  S2, «  78.  (/)  Fost.  116,  ^.     »  ^ 

■     I  ■  II.-  .      "■  ^ 

(80)  See  45  G.  HI.  c.  89;  49  6.  III.  c.  35;  a  bill  of  exchange  in  a  form  which  rendered 
and  8  G.  IV.  c.  8,  reapecting  widows*  pensionsi  it  void  under  the  17  Geo.  III.  c.  30,  (see  2 
remittance  bills,  the  foiling  of  whicn,  or  pro-  book,  467,)  was  not  a  capital  offence,  because 
curing  others  to  forge  them,  is  made  a  felony  if  real,  it  was  not  valid  or  negotiable.  Maffiat^t 
punishable  with  transportation.  e(u*t  Leach.  483. 

(81)  It  has  frequently  been  determined,  that  Every  indictment  for  forgery  must  set  out 
drawing,  indorsing,  or  accepting  a  bill  of  ex-  the  forged  instrument  in  woras  and  figures. 
change  in  a  fictitious  name  is  a  forgery.    Bol-  JUason's  case,  1  Eastj  182. 

land**  caset  &c.,  Leachf  78,  159,  192  ;  1  Hert.        But  it  is  sufficient  to  set  for     the  receipt  at 

Black.  588  ;  Fast.  116.     It  is  also  forgery  to  the  bottom  of  an  account,  without  setting  out 

fabricate  a  will  by  counterfeiting  the  name  of  the  account  itself.     Ttstick't  catey  ibid.  181. 

a  pretended  testator,  who  is  still  living.    Co-  The  word  pvrport,  in  an  indictment  for  forge- 

gan^9  catff  ibid.  355.  ry  signifies  the  substance  of  an  instrument, 

If  a  person  puts  his  own  name  to  an  instru-  as  it  appears  on  the  face  of  it ;  tenor  means  an 

ment,  representing  himself  to  be  a  different  exact  copy  of  it.    Ibid.  180.    Lea^K,  753. 
person  of  that  name  with  an  intent  to  defraud,        The  most  effectual  statute  for  the  preven- 

he  is  guilty  of  forgery.    4  T.  R.  28.  tion  of  the  forgery  of  bank  notes,  is  the  41 

But  where  a  bill  of  exchange  is  indorsed  by  Geo.  III.  c.  41.  which  enacts  that  if  any  one  shall 

a  person  in  his  own  name,  and  another  xe^re-  knowingly  have  in  his  possession,  or  in  bis 

sents  himself  to  be  thai  person,  he  is  not  guilty  house  any  forged  bank  notes,  knowing  the  same 

of  forgery,  but  it  is  a  misdemeanor,     aeveifs  to  be  forged,  without  lawful  excuse,  the  ptooi 

catet  Leachf  268.  whereof  shall  lie'upon  the  person  accused,  he 

A  bill  or  note  may  be  produced  in  evidence  shall  be  guilty  of  felony,  ana  shall  be  transport- 

against  a  prisoner  prosecuted  for  the  forgery  ed  for  fourteen  years. 

of  it ;  and  he  may  be  convicted  upon  the  usual        And  if  any  person  shall  make  any  plate  or 

evidence  of  the  foigery,  though  it  has  never  instrument  K>r  forging  bank  notes,  or  any  part 

been  stamped  pursuant  to  the  Stamp  Acts,  of  a  bank  note,  or  shall  knowinly  have  them 

HawkestDood*»  and  ReculisVt  catea^  Leachf  292,  in  his  possession  without  authority  in  writing 

and  811.     For  the  forgery  in  such  a  case  is  from  the  governor  and  company  of  the  bank  of 

committed  with  an  intent  to  defraud ;  and  the  England,  he  shall  be  guilty  of  telony,  and  shall 

legislature  meant  only  to  prevent  their  being  be  transported  for  seven  years, 
given  in  evidence,  when  tney  were  proceeded        But  before  this  statute  Uiis  must  have  been 

upon  to  recover  the  value  of  the  money  thereby  an  indictable  offence  as  a  misdemeanor.    See 

secured.    But  Lord  Kenyon  has  declared  that  ante,  99,  note  (7). 

he  did  not  approve  of  the  decision  of  the  ma-        B^  the  45  Geo.  III.  c.  80,  the  statutes  for  the 

jority  of  the  judges  in  these  cases.    Peakej  punishment  of  for^eiy  are  extended  to  eveiy 

168.    It  has  been  declared  that  the  forgery  of  part  of  Great  Britain 


PUBLIC  WRONGS.  807 

against  the  king  or  supreme  magistrate,  the  father  and  protector  of  that 
community  ;  against  the  universal  law  of  all  civilized  nations,  together  with 
some  of  the  more  atrocious  offences,  of  publicly  pernicious  consequence, 
against  Grod  and  his  holy  religion.  And  these  several  heads  comprehend 
the  whole  circle  of  crimes  and  misdemeanors,  with  the  pmiishment  an- 
nexed to  each  that  are  cognizable  by  the  laws  of  England  (82),  (83).^ 

(82)  See  a  complete  collection  of  the  Acts  any  public  office  authorized  by  law,  or  any 
of  Parliament  relating  to  the  crime  of  forgery,  court  of  record,  or  of  any  company  incorpo- 
(too  numerous  evenno  abstract  here,)  in  Col-  rated  by  this  state,  or  the  impression  of  any 
Iver's  Crim<  Sta.  142,  et  seq.,  with  the  notes  such  seal.  2.  The  altering,  destroying,  cor- 
thereon.  rupting,  or  falsifying  with  intent  to  defraud, 

(83)  In  New-York,  the  Revised  Statutes  any  record  that  is  evidence,  or  any  record  of 
contain  the  following  provisions  as  to  forgery,  any  judgment  or  enrolment  of  a  decree,  or  the 

Falsely  altering  or  counterfeiting  the  in-  return  of  any  officer,  court,  &.c.  to  any  process 
spection  bill  or  receipt  for  duties  of  an  inspec-  of  any  court.  3.  The  falsely  making,  forging, 
tor  of  salt,  with  intent  to  defraud  the  state  :  or  or  altering  any  entry  in  any  book  of  records, 
fidsely  altering  or  counterfeiting  his  brand,  or  or  any  instrument  purporting  to  be  any  record 
aiding  in  such  crime,  is  felony,  punishable  by  or  return  specified  in  the  last  section.  4. 
imprisonment  in  the  state-prison  for  not  less  Wilfully  and  falsely  certifying,  by  an  officer 
than  3  nor  more  than  6  years.  (1  R.  S.  271,  ^  authorized  to  take  the  proof  or  acknowled- 
115.)  Forging  the  name  of  a  manufacturer  ment  of  any  iiwtrament  that  may  be  recorded, 
on  any  barrel  or  cask  of  salt,  subjects  the  of-  that  the  same  has  been  acknowledged  or  proy- 
fender  to  a  fine  of  25  dollars,  and  damages  to  ed.  5.  Counterfeiting  any  gold  or  silver  coins 
the  patty  aggrieved.  (Id.  273,  ^  128.)  Alter-  current  by  custom,  or  usage  within  this  state, 
ing  or  counterfeiting  brands  on  a  flour  barrel,  (2  R.  S.  671.  ^  24,  &c.)  6.  Making  or  en- 
causes  a  forfeiture  of  100  dollars  for  every  graving,  or  causing  to  he  made  or  engraved, 
cask  80  branded :  (Id.  539,  ^  21.) :  branding  any  plate  in  the  form  of  any  evidence  of  debt, 
casks  of  beef  or  doix  without  authority,  is  pa-  &c.  issued  by  any  bank  incorporated  by  any 
nishable  by  a  fine  of  15  dollars  per  cask:  state  of  this,  or  an?  other  country,  without  the 
(Id.  546,  ^  57.) :  counterfeiting  the  brand  of  authority  of  such  bank.  7.  Having  any  such 
an  inspector  of  pot  and  pearl  asnes,  is  punish-  plate,  or  impression  from  it,  without  the  au- 
able  by  a  fine  or  500  dollars.  (Id.  549,  ^  78.)  thority  of  such  bank,  with  the  intent  of  having 
Counterfeiting  the  brand  of  an  inspector  of  any  impression  made  and  passed  off,  or  of  hav- 
fish  oil,  is  punishable  by  a  fine  of  25  dollars,  ing  the  impression  filled  up  to  be  passed  off. 

}Id.  555,  ^  168.)  Forging,  altering,  or  counter-  8.  Making,  or  causiug  to  be  made,  or  having, 
eiting  any  marks,  or  numbers,  or  weigh-note  any  plate  upon  which  are  engraved  any  figures 
of  an  inspector  of  tobacco,  is  a  misdemeanor,  or  words,  which  may  be  used  to  falseN  alter 
(Id.  569,  ^  181.)  Counterfeiting  or  fraudulently  any  evidence  of  debt  issued  by  such  bank,  with 
altering  or  defacing  the  brands  or  other  marks  intent  so  to  use  the  same.  (2  R.  S.  672,  ^  30.) 
of  any  inspector,  is  also  punishable  by  fine  not  9.  Selling,  &c.  or  offering  or  receiving,  for 
eiceeding  2000  dollars,  and  imprisonment  not  any  consideration,  anjr  forged  evidence  ofdebt, 
exceeding  3  years.  Counterfeiting  or  fraudu-  knowingly,  and  with  intent  to  have  the  same 
iently  altering  or  defacing  the  marks  put  bv  passed.  ^Id.32.)  10.  Having  any  forged  evi- 
the  otDTier  on  a  hogshead,  barrel  or  half-Darrel,  dence  of  aebt  of  any  such  bank  as  above  spo- 
of flour,  meal,  beef,  pork,  pot  or  pearl  ashes,  cified,  with  intent  to  utter  the  same  and  to 
fish,  fish  oil,  liver  oil,  or  distilled  spirits,  is  defraud.  (Id.  36.) 
punishable  by  fine  not  exceeding  500  dollars,  Forgery  in  the  tkird  degree  is, 
or  imprisonment  not  exceeding  one  year.  j[Id.  I.  Counterfeiting  the  ^old  and  silver  coin  of 
572,  ^  193,  194.)  Falsely  making,  altering,  a  foreign  govemment,  with  ifttent  to  export  it 
forging,  or  counterfeiting,  any  lottery  ticket,  and  defraud  the  foreign  govemment  or  its  tab 
or  aiding  therein,  or  uttering  the  same  with  in-  jects.    (Id.  ^20.) 

tent  to  defraud,  subjects  the  offender  to  impri-  II.  Forging,  &c.  with  intent  to  defraud,  and 

sonment  (Id.  671,  ^53.)  Forging,  &c.  any  will  so  that  any  one  ma^r  be  injured  in  his  person  or 

of  real  or  pertonal  property,  or  any  instrument  property :  1st.  Any  instrument  purporting  to  be 

purporting  to  affect  real  estate,  or  any  eertifi-  any  process,  or  any  certificate,  order,  or  allow- 

oate  of  acknowledgment  or  proof  of  any  in-  ance  of  any  competent  court  or  officer ;  or  to 

atrument  which  may  be  recorded ;  or  any  cer-  be  any  pleading  or  proceeding  filed  or  entered 

tificate  purporting  to  be  issued  by  the  state  for  in  any  court :  or  to  be  any  license  or  authority 

the  payment  of  money,  or  to  acknowledge  the  authorized  by  any  statute.    2.  Any  instrument 

receipt  of  property ;  or  any  certificate  of  any  purporting  to  be  the  act  of  another,  by  which 

interest  in  a  public  stock  created  by  any  law  any  pecuniary  demand  or  rights  of  property 

of  the  state  or  any  other  evidence  of  any  lia-  may  be  affected,  and  for  which  a  punishment 

bility  of  the  state,  purporting  to  be  issued  b^  a  is  not  before  provided, 

public  officer ;  or  any  indorsement  or  other  in-  III.  Making  a  false  entry,  or  falseljr  alter- 

strument  purporting  to  transfer  the  right  of  ing  an  entry,  with  intent  to  defraud,  in  any 

any  holder  of  such  certificate,  with  intent  to  liook  of  accounts  kept  in  the  office  of  the 

defraud,  is  forgery  in  the  first  degree.    (2  R,  comptroller,  or  of  the  treasurer  or  surveyor 

S.  670,  ^  22,  23.)  general  of  the  state,  or  of  any  county  treasur- 

Forsery  in  the  second  degree,  is  the  forging,  er,  by  which  an;r  demand,  right,  or  claim  maj 

dec.  of  the  gi«at  or  privy  seal,  or  the  seal  of  be  affected ;  or  in  any  book  of  accounts  kept 

(6)  See  Hov.  n.  (6)  at  the  end  of  the  V61.  B.  IV. 
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CHAPTER  XVIIL 
OP  THE  MEANS  OF  PREVENTING  OFFENCES. 

We  are  now  arrived  at  the  fifth  general  branch,  or  head,  under  which  I 
proposed  to  consider  the  subject  of  Uiis  book  of  our  commentaries  ;  viz.  the 
means  of  ftrevenUng  the  commission  of  crimes  and  misdemeanors.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that 
they  furnish  a  title  of  this  sort ;  since  preventive  justice  is  upon  every  prin- 
ciple  of  reason,  of  humanity,  and  of  sound  policy  preferable  in  all  respects 
to  punishing  justice  (a) ;  the  execution  of  which,  though  necessary,  and  in 
its  consequences  a  species  of  mercy  to  the  commonwealth,  is  always  at- 
tended with  many  harsh  and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons,  whom  there  is 
a  probable  ground  to  suspect  of  future  misbehaviour,  to  stipulate  with  and 
to  give  full  assurance  to  the  public,  that  such  offence  as  is  apprehended 
shall  not  happen  ;  by  finding  pledges  or  securites  for  keeping  the  peace, 
or  for  their  good  behaviour.  This  requisition  of  sureties  has  been  several 
times  mentioned  before,  as  part  of  the  penalty  inflicted  upon  such  as  have 
been  guilty  of  certain  gross  misdemeanors  :  but  there  also  it  must  be  un- 
derstood rather  as  a  caution  against  the  repetition  of  the  offence,  than  any 
immediate  pain  or  punishment. .  And  indeed,  if  we  consider  all 
[*252]  human  ^punishments  in  a  large  and  extended  view,  we  shall  find 
them  all  rather  calculated  to  prevent  future  cimes,  Uian  to  expiate 
the  past :  since,  as  was  observed  in  a  former  chapter  (6),  all  punishments 
inflicted  by  temporal  laws  may  be  classed  under  three  heads ;  such  as 
tend  to  the  amendment  of  the  offender  himself,  or  to.  deprive  him  of  any 
power  to  do  future  mischief,  or  to  deter  others  by  his  example ;  all  of  whidb 
conduce  to  one  and  the  same  end,  of  preventing  future  crimes,  whether  that 

(a)  Beccar.  ch.41.  (i)  Seepage  II. 

by  any  monied  coiporation  within  the  state,  the  act  of  another  of  the  aame  name,  with  in- 

or  kept  by  such  eorporation  or  its  officers,  and  tent  lo  create,  dischai;ge,  aflfect,  ^c.  an^  right 

delivered,  or  intended  to  be  delirered,  to  any  or  property,  is  the  same  offence  as  forginx  the 

one  dealing  with  each  corporation,  and  bv  name  of  a  person  of  a  different  name.    (Id.  ^ 

which  any  pecuniary  claim  may  be  affected.  41.) 

(Id.  34, 35.)  Forgery  may  also  be  committed  by  the  total 
Forgery  in  the  fourth  degree  is :  1.  Hav-  erasure  or  obliteration  of  an  instrument,  or  by 
ing  any  forged  or  counterfeited  instrument,  putting  together  parts  of  several  genuine  in- 
the  fmgery  of  which  is  above  (i.  e.  in  2  R.  S.  struments  so  as  to  produce  one.  And  it  m^ 
070,  dec.)  declared  to  be  punishable,  (except  be  committed  tbougn  all  the  instrument  but  tha 
those  enumerated  in  the  36th  section,)  or  hav-  si^ature  be  printed,  or  by  falsely  making  any 
ing  any  counterfeit  of  any  ^Id  or  silver  coin  evidence  of  debt  purporting  to  be  issued  by 
current  in  this  state,  knowug  the  forgery  or  any  corporation  having  authority  for  that  pur- 
counterfeiting,  and  intending  to  defraud  any  pose,  and  affixing  a  pnimdtd  signature  (^ 
one  and  pass  the  same.  (Id.  ^  37,  38.)  Thie  any  jierson  as  sn  agent  or  officer  ot  such  cor- 
ufctering  as  true  a  foiged  instrument  or  ooun-  poratimi,  thou^^  such  person  was  not  such 
terfeit  cob,  the  fofJ^fJ  or  counterfeiting,  of  officer,  or  was  not  in  existence, 
which  is  above  (2  iL  S.  270,  &c.)  made  an  ^  Forgery  in  the  firat  degree,  is  punished  by 
offence,  is  punishable  as  such  forgery  is,  imprisonment  in  the  state-prison  for  not  less 
onless,  2.  The  utterer  received  the  instru-  than  10  years ;  in  the  ««c<md  degree,  for  not 
ment  or  coin  in  ^ood  faith,  and  for  »  valuable  less  than  6  nor  more  than  10 :  in  the  third  de- 
consideration  without  circumstances  of  su-  gree,  for  not  more  than  5 :  in  the /owtA  degree, 
spicion,  and  then  it  is  forgery  in  the  fourth  by  like  imprisonment  for  not  more  than  2  yean, 
degree.  (Id.  ^  39,  40.)  Making  an  instru-  or  by  imprisonment  in  a  county  jail  for  Dot 
ment  in  one's  own  name,  and  passing  it  as  more  thaa  1  year.    (2  R.  S.  675,  i  42.) 
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can  be  effected  by  ftmendmeiH,  dnabilitf ,  or  example.  Bat  thd  caution, 
which  we  speak  of  at  preaent,  is  each  as  is  intended  merely  for  prevention, 
withoQt  any  crime  actually  committed  by  the  party,  but  arising  only  from 
a  probable  suspicion,  that  some  crime  is  intended  or  lik^y  to  happen  :  and 
consequently  it  is  not  meant  as  Bnj  degree  of  punishment,  unless  perhaps 
for  a  man's  imprudence  in  giving  just  ground  of  apprehension. 

By  the  Saxon  constitution  these  sureties  were  always  at  hand,  by  means 
of  king  Alfred's  wise  institution  of  decennaries  or  frankpledges  ;  wherein, 
as  has  more  than  once  been  observed  (c),  the  whole  neighbourhood  or  tith- 
ing of  freemen  were  mutually  pledges  for  each  other's  good  behaviour. 
But  this  great  and  general  security  being  now  fallen  into  disuse  and  neg- 
lected, there  hath  succeeded  to  it  the  method  of  making  suspected  persons 
find  particular  and  special  securities  for  their  future  conduct :  of  which  we 
find  mention  in  the  laws  of  king  Edward  the  Confessor  {d) ;  "  tradat 
JuU^sores  de  paee  et  UgdUtate  tuenda,"  Let  us  thereibre  consider,  first, 
what  this  security  is ;  next,  who  may  take  or  demand  it ;  and  lastly,  how 
it  may  be  discharged. 

1.  This  security  consists  in  being  bound,  with  one  or  more  securities,  in 
a  recognizance  or  obligation  to  the  king,  entered  on  record,  and  taken  in 
some  court  or  by  some  judicial  officer ;  whereby  the  parties  acknowledge 
diemselves  to  be  indebted  to  the  crown  in  the  sum  required  (for  in- 
stance iOOZ.),  with  condition  to  be  void  and  of  none  efiect,  if  the  *par-  [^53] 
ty  shall  appear  in  court  on  such  a  day,  and  in  the  mean  time  shall 

keep  the  peace  (1) ;  either  generally,  towards  the  king  and  all  his  liege 
people ;  or  particularly  also,  with  regard  to  the  person  who  craves  the 
security,  (h*,  if  it  be  for  the  good  behaviour,  then  on  condition  that  he  shall 
demean  and  behave  himself  well  (or  be  of  good  behaviour),  either  general- 
ly or  specially,  for  the  time  therein  limited,  as  for  one  or  more  years,  or  for 
life.  This  recognizance,  if  taken  by  a  justice  of  the  peace,  must  be  certified 
to  the  next  sessions  (2),  in  pursuance  of  the  statute  3  Hen.  YII.  c.  1,  and 
if  the  condition  of  such  recognizance  be  broken,  by  any  breach  of  the 
peace  in  the  one  case,  or  any  misbehaviour  in  the  other,  me  recognizance 
becomes  forfeited  or  absolute  ;  and  being  estreated  or  extracted  (taken  out 
from  among  the  other  records)  and  sent  up  to  the  exchequer,  the  party  and 
his  sureties^  having  now  become  the  king's  absolute  debtors,  are  sued  for 
the  several  sums  in  which  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  who 
are  ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former 
volume  (e)  (3),  may  demand  such  security  according  to  their  own  discre- 
tion ;  or  it  may  be  granted  at  the  request  of  any  subject,  upon  due  cause 
shewn,  provided  suchdomandant  be  under  the  king's  protection  ;  for  which 
reason  it  has  been  formerly  doubted,  whether  Jews,  pagans,  or  persons  con- 
victed of  a  praemunire  were  entided  thereto  (/).     Or,  if  the  justice  is 

(e)  Sea  Book  L  page  214.  (e)  See  Book  L  page  350. 

(d)  Cap.  18.  (/)  1  Hawk.  P.  0.  ISO. 

(1)  It  is  BOW  Batded  that  ti  joatiea  of  the  of  the  peace  most  be  exhibited.    5  Bam  J.2i. 

peace  is  authorised  to  require  surety  to  keep  ed.  304.    1  T.  R.  696. 

the  peace  for  a  limited  time,  as  two  years,  ac-  (2)  But  by  1  and  2  Ph.  &  M.  c  13.  in  cases 

coraing  to  his  discretion,  and  that  he  need  not  of  felony,  the  recognisances  are  to  be  certified 

bind  the  party  orer  to  the  next  sessions  only,  to  the  general  gaol  delivery. 

2  B.  &  A,  278 ;  bat  if  a  recognisance  to  ap-  (3)  A  secretary  of  state  or  privy-oounseDor 

pear  at  the  sessions  be  taken,  and  an  order  of  cannot  bind  to  keep  the  peace  or  good  beha- 

court  for  finding  sureties  applied  for,  articles  vionr.    11  St.  Tri.  317. 
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averse  to  act,  it  may  be  granted  by  a  mandatoiy  writ,  called  a  supplieami^ 
issuing  out  of  tbe  court  of  king's  bench  or  chancery ;  which  will  compel 
the  justice  to  act,  as  a  ministeral  and  not  as  a  judicial  officer :  and  he 
must  make  a  return  to  such  writ,  specifying  his  compliance,  under  his  hand 
and  seal  {g).  But  this  writ  is  seldom  used  :  for,  when  application  is  made 
to  the  superior  courts,  they  usually  take  the  recognizances  there,  under  the 
directions  of  the  statute21  Jac.  I.  c.  8.  And  indeed  apeer  orpeeress 
[*254]  cannot  be  bound  over  in  any  other  place  than  the  courts  of  ^king's 
bench  or  chancery  (4) :  though  a  justice  of  the  peace  has  a  power 
to  require  sureties  of  any  other  person,  being  compos  mentis  and  under  the 
degree  of  nobility,  whether  he  be  a  fellew-justice  or  other  magistrate,  or 
whether  he  be  merely  a  private  man  (A).  Wives  may  demand  it  against 
their  husbands ;  or  husbands,  if  necessary,  against  theur  wives  (t).  But 
feme  coverts,  and  infants  under  age,  ought  to  find  security  by  their  friends 
only,  and  not  to  be  bound  themselves :  for  they  are  incapable  of  engaging 
themselves  to  answer  any  debt ;  which,  as  we  observed,  is  the  nature  of 
these  recognizances  or  acknowledgments. 

3.  A  recognizance  may  be  discharged,  either  by  the  demise  of  the  king, 
to  whom  the  recognizance  is  made  *,  or  by  the  death  of  the  principal  party 
bound  thereby,  if  not  before  forfeited  ;  or  by  order  of  the  court  to  which 
such  recognizance  is  certified  by  the  justices  (as  the  quarter  sessions, 
assises,  or  king's  bench),  if  they  see  sufficient  cause ;  or  in  case  he  at 
whose  request  it  was  granted,  if  granted  upon  a  private  account,  will 
release  it,  or  does  not  make  his  appearance  to  pray  that  it  may  by  con- 
tinued {k). 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recogni- 
zances, for  the  peace,  and  for  the  good  behaviour :  depace,  et  legalitae^  tuenda, 
as  expressed  in  the  laws  of  king  Edward.  But  as  these  two  species  of 
securities  are  in  some  respects  different,  especially  as  to  the  cause  of  grant- 
ing, or  the  means  of  forfeiting  them,  I  shall  now  consider  them  separate- 
ly :  and  first,  shall  shew  for  what  cause  such  a  recognizance,  with  sureties 
for  the  peace,  is  grantable  ;  and  then,  how  it  may  be  forfeited. 

1.  Any  justice  (5)  of  the  peace  may,  exofieio,  bind  all  those  to  keep  the 
peace,  who  in  his  presence  make  any  affray  ;  or  threaten  to  kill  or  beat 
another  ;  or  contend  together  with  hot  and  angry  words  ;  or  go 
[*255]  about  with  unusual  weapons  *or  attendance,  to  the  terror  of  the 
people  ;  and  all  such  as  he  knows  to  be  common  barretors ;  and 
such  as  are  brought  before  him  by  the  constable  for  a  breach  of  peace  in 
his  presence  ;  and  all  such  persons,  as,  having  been  before  bound  to  the 
peace,  have  broken  it  and  forfeited  their  recognizances  (/).  Also,  wherever 
any  private  man  hath  just  cause  to  fear  that  another  will  bum  his  house, 
or  do  him  a  corporal  injury,  by  killing,  imprisoning,  or  beating  him ;  or  that 
he  will  procure  others  so  to  do ;  he  may  demand  surety  of  the  peace 
against  such  person  :  and  every  justice  of  the  peace  is  bound  to  grant  it, 
if  he  who  demands  it  will  make  oath,  that  he  is  actually  under  fear  of 
death  or  bodily  harm ;  and  will  shew  that  he  has  just  cause  to  be  so,  by 
reason  of  the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him ;  and 

U)  F.  N.  B.  80.   S  p.  Wms.  302.  (k)  ]  Hawk.  P.  0. 129. 

[k)  1  Hawk.  P.  C.  197.  (0  Jiid.  190. 

(t)  Stra.  1907. 

^  — 

(4)  A  peereM  maj  demand  sorety  of  the    1  Barr.  631, 703.    1  T.  R.  €86. 

Ssace  against  her  busband.     Fost.  359.     8       (5)  See  note  29.  p.  350,  book  1,  as  to  law  o| 
tra.  1202.   13  East,  171 .  N.  Cas.  T.  Haid.  74.    New.York,  and  8  R.  6.  704. 
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inll  also  farther  swear,  that  he  does  not  require  sach  surety  out  of  malice, 
or  for  mere  vexation  (m)  (6).  This  is  called  stoearing  the  peace  against 
another  :  and,  if  the  party  does  not  find  such  sureties,  as  the  justice  in  his 
discretion  shall  require,  he  may  immediately  be  committed  till  he  docs  (n). 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeit- 
ed by  any  actual  violence,  or  even  an  assault,  or  menace,  to  the  person  of 
him  who  demanded  it,  if  it  be  a  special  recognizance  ;  or,  if  the  recogni- 
zance be  general, by  any  unlawful  action  whatsoeirer,  that  either  is  or  tends 
to  a  breach  of  the  peace  ;  or  more  particularly,  by  any  one  of  the  many  spe- 
cies of  offences  which  were  mentioned  as  crimes^against  the  public  peace 
in  the  eleventh  chapter  of  this  book  :  or,  by  any  private  violence  committed 
against  any  of  his  majesty's  subjects.  But  a  bare  trespass  upon  the  lands 
or  goods  of  another,  which  is  a  ground  for  a  civil  action,  unless  accompanied 
with  a  wilful  breach  of  the  peace,  is  no  forfeiture  of  the  recognizance  (o). 
Neither  are  mere  reproachful  words,  as  calling  a  man  knave  or  liar,  any 
breach  of  the  peace,  so  as  to  forfeit  one's  recognizance  (being 
^looked  upon  to  be  merely  the  effect  of  unmeaning  heat  and  pas-  [*  256] 
sion),  unless  they  amount  to  a  challenge  to  fight  (p). 

The  other  species  of  recognizance,  with  sureties,  is  for  the  good  aheat' 
ance  or  good  behaviour.  This  includes  security  for  the  peace,  and  some- 
what more  ;  we  will  therefore  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered  by  the  statute  34  Edw.  III.  c. 
1.  to  bind  over  to  the  good  behaviour  towards  the  king  and  his  people,  all 
them  that  he  not  of  good  fame^  wherever  they  be  found  ;  to  the  intent  that 
the  people  be  not  troubled  nor  endamaged,  nor  the  peace  diminished,  nor 
merchants  and  others,  passing  by  the  highways  of  the  realm,  be  disturbed 
nor  put  in  the  peril  which  may  happen  by  such  offenders  (7).  Under  the 
general  words  of  this  expression,  that  be  not  of  good  fame,  it  is  holden  that  a 
man  may  be  bound  to  his  good  behaviour  for  causes  of  scandal,  contra  bo* 
nos  mores,  as  well  as  contra  pacem :  as,  for  haunting  bawdy-houses  with 
women  of  bad  fame ;  or  for  keeping  such  women  in  his  own  house  ;  or  for 
words  tending  to  scandalize  the  goverment,  or  in  abuse  of  the  officers  of 
justice,  especially  in  the  execution  of  their  office.  Thus  also  a  justice 
may  bind  over  all  night-walkers ;  eaves-droppers  ;  such  as  keep  suspicious 
company,  or  are  reported  to  be  pilferers  or  robbers  ;  such  as  sleep  in  the 
day,  and  wake  in  the  night ;  common  drunkards ;  whoremasters ;  the 
putative  fathers  of  bastards  ;  cheats  ;  idle  vagabonds ;  and  other  persons 
whose  misbehaviour  may  reasonably  bring  tbem  within  the  general  words 
of  the  statues,  as  persons  not  of  good  fame :  an  expression,  it  must  be 
owned,  of  so  great  a  latitude,  as  leaves  much  to  be  determined  by  the  dis- 
cretion of  the  magistrate  himself.     But  if  he  commits  a  man  for  want  of 

(M)  1  Ha«irk.  P.  C.  127.  (o)  Ihid,  131. 

(n)  Ihid.  ISa  (p)  Itiid.  130. 

(6)  The  surety  of  the  peace  will  not  be  taken  immediately.    2  Stra.  1202.    13  East, 

granted  but  where  there  is  a  fear  of  some  pre-  171,  n.    If  the  articles  manifestly  appear  to 

sent  or  future  danger,  and  not  merely  for  a  contain  perjury,  the  court  will  refuse  the  ap- 

battery  or  trespass,  or  for  any  breach  of  the  plication^  and  even  commit  the  exhibitant    3 

peace  that  is  past.    Dalt.  c.  11.  Burr.  806.    3  Burr.  1922.    The  articles  will 

The  articles  to  entitle  a  party  to  hare  sure-  not  be  received  if  the  parties  live  at  a  distance 

ties  of  the  peace  must  be  verified  by  the  oath  in  the  county,  unless  Uiey  have  previously 

of  the  exhibitant.    1  Stra.  527.    12  Mod.  243.  made  application  to  a  justice  in  the  neigh- 

The  truth  of  the  allegations  therein  cannot  be  bourhood,  2  Burr.  780  ;  unless  the  defendant 

controverted  by  the  defendant,  and  if  no  ob-  be  very  old,  &c.    2  Stra.  835.    2  Burr.  1039. 

jeotions  arise  to  the  articles  exhibited,  the  1  Bla.  Rep.  233.  S.  G. 
eoort  or  justice  will  order  securities  to  be        (7)  See  note  (1),  ante,  253. 
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mreties,  he  mnst  express  the  canse  thereof  with  oonTenieiil  cert&intf;  and 

take  care  that  such  cause  be  a  good  one  (q). 
[*257]       *2.  A  recognizance  for  the  good  behaviour  may  be  forfeited  by 

all  the  same  means,  as  one  for  the  security  of  the  peace  may  be ; 
and  also  by  some  others.  As,  by  going  armed  with  unusual  attendance, 
to  the  terror  of  the  people  ;  by  speaking  words  tending  to  sedition  ;  or  by 
committing  any  of  those  acts  of  misbehaviour,  which  the  recognizance 
was  intended  to  prevent.  But  not  by  barely  giving  fresh  cause  of  suspicion 
of  that  which  perhaps  may  never  actually  happen  (r) :  for^  though  it  is 
just  to  compel  suspected  persons  to  give  security  to  the  public  against  mis- 
behaviour that  is  apprehended ;  yet  it  would  be  hard,  upon  such  suspicion, 
without  the  proof  of  any  actual  crime,  to  punish  them  by  a  forfeiture  of 
their  recognizance  (8). 


CHAPTER  XIX. 
OF  COURTS  OF  A  CRIMINAL  JURISDICTION  (1). 

The  sixth,  and  last,  object  of  our  inquiries  will  be  the  method  of  inflict- 
tng  those  punishments,  which  the  law  has  annexed  to  particular  offences  ; 
and  which  I  have  constantly  subjoined  to  the  description  of  the  crime  itself. 
In  the  discussion  of  which  I  shall  pursue  much  the  same  general  method 
that  I  followed  in  the  preceding  book,  with  regard  to  the  redress  of  civil  in- 
juries :  by,  first,  pointing  out  the  several  courts  of  criminal  jurisdiction, 
wherein  offenders  may  be  prosecuted  to  punishment ;  and  by,  secondly, 
deducing  down,  in  their  natural  order,  and  explaining,  the  several  procM^- 
ings  therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdiction,  I 
shall,  as  in  the  former  case,  begin  with  an  account  of  such  as  are  of  a 
public  and  general  jurisdiction  throughout  the  whole  realm ;  and,  ader* 
wards,  proceed  to  such  as  are  only  of  b.  private  and  ^pe^'a/ jurisdiction,  and 
confined  to  some  paKicular  parts  of  the  kingdom. 

L  In  our  inquiries  into  the  criminal  courts  of  public  and  ^«n^a/ juris- 
diction, I  must  in  one  respect  pursue  a  different  order  from  that  in  which 
I  considered  the  civil  tribunals.  For  there,  as  the  several  courts  had  a 
gradual  subordination  to  each  other,  the  superior  correcting  and  reform- 
er) 1  Hawk.  p.  C.  ISS.  (r)  Ibid.  133. 


(8)  Seo  7  Geo.  lY.  c.  64,  ^  31,  and  3  Geo.  is  alto  a  court  of  geoeral  sessions  in  each 

Iv.  e.46,  6  37  ;  idso  1  R.  S.  632.  eounty,  which  has  cognizance  of  all  offences 

( I)  In  New-York,  the  lowest  criminal  court  not  punishable  with  death  or  imprisonment  in 

is  the  special  sessions,  which  consists  of  three  the  state*prisQn  for  life,  and  of  other  mailers, 

justices  of  the  peace,  or  a  judge  of  the  conn-  (See  2  R.  S.  208,  ^4.)    In  each  county  twic« 

ty  and  two  justices  ;  and  has  coznizance  of  every  year  the  court  of  oyer  and  terminer 

all  cases  of  petit  larceny  charged  as  a  first  sits,  and  has  cognizance  of  the  greatest  of- 

offence.  and  of  other  smaller  offences.    (See  2  fences.  (2  R.  S.  201,  ^  4,  and  205, 6  29.)  Bills 

B.  S.  711,  ^  1.)    The  trial  is  by  jury.    In  the  of  exceptions  may  he  taken  to  the  aecisionsof 

city  of  New- York,  the  court  consists  of  any  these  courts  and  carried  to  the  supreme  court, 

three  of  the  judges  of  the  common  pleas,  of  (Id.  736,  ^21,  &c.)    Writs  of  error  also  lie  on 

whom  the  first  judge,  the  major,  or  recorder  their  judgments,  (Id.  740,  f  14,)  but  proceed* 

must  be  one  ;  snd  there  is  no  jury  :  but  the  ings  are  not  stayed  of  course.    (Id.  736,  ^  23 : 

accused  may,  when  sentence  is  pronounced,  740,  ^16,  6lc.) 
appeal,  and  then  the  sentence  is  roid.    There 
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ing  the  enors  of  the  inferior,  I  thoagin  k  best  to  begin  with  the  lowest, 
wad  8o  ascend  gradually  to  the  courts  of  appeal,  or  those  of 
^he  most  extensiTe  powers.  But  as  it  is  contrary  to  the  genius  [*259] 
and  spirit  of  the  law  of  England,  to  suffer  any  man  to  be  tried 
twice  for  the  same  offence  in  a  criminal  way,  especially  if  acquitted  upon 
the  first  trial ;  therefore  these  criminal  courts  may  be  said  to  be  all  indepen- 
dent of  each  other ;  at  least  so  far,  as  that  the  sentence  of  the  lowest  of 
tliem  can  nerer  be  controlled  or  reversed  by  the  highest  jurisdiction  in  the 
kingdom,  unless  for  error  in  matter  of  law,  apparent  upon  the  face  of  the 
record  ;  though  sometimes  causes  may  be  removed  from  one  to  the  other 
before  trial.  And  therefore  as,  in  these  courts  of  criminal  cognizance,  there 
is  not  the  same  chain  and  dependence  as  in  the  others,  I  shall  rank  them 
according  to  their  dignity,  and  begin  with  the  highest  of  all ;  dJr. 

1.  The  high  court  of  parliament;  which  is  the  supreme  court  in  the 
kingdom,  not  only  for  the  making,  but  also  for  the  execution  of  laws  ;  by 
the  trial  of  great  and  enormous  offenders,  whether  lords  or  commoners, 
in  the  method  of  parliamentary  impeachment  (2).  As  for  acts  of  pariia- 
ment  to  attaint  particular  persons  of  treason  or  felony,  or  to  inflict  pains  and 
penalties,  beyond  or  contrary  to  the  common  law,  to  serve  a  special  pur- 
pose, I  speak  not  of  them ;  being  to  all  intents  and  purposes  new  laws, 
made  pro  re  naia,  and  by  no  means  an  execution  of  such  as  are  already  in 
being.  But  an  impeachment  before  the  lords  by  the  commons  of  Great 
Britain,*  in  parliament,  is  a  prosecution  of  the  already  known  and  establish- 
ed law,  and  has  been  frequently  put  in  practice  ;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  so- 
lemn grand  inquest  of  the  whole  kingdom  (a).  A  commoner  cannot  how- 
ever be  impeached  before  the  lords  for  any  capital  offence,  but  only 
for  high  misdemeanors  (6) :  a  peer  may  be  impeached  for  any  *crime  [*260] 
(3),  (4).     And  they  usually  (in  case  of  an  impeachment  of  a  peer 

(t^  1  Hftl.  P.  €.  *  ISO.  Judges  of  the  parliament,  have  taken  upon  them.  In 

{b)  When,  in  4  Bdw.  Ut.,  the  king  demaonded  the  the  pretence  of  our  lord  the  klnf ,  to  make  and  ren- 

earls,  barons,  and  peers,  to  rive  judgment  against  der  the  said  judgment,  yet  the  peers  who  now  are, 

Simon  de  Bereford,  who  had  been  a  notorioos  ae-  or  shall  be  in  time  to  come,  be  not  bonnd  or  charg- 

complice  in  the  treasons  of  Roger  earl  of  Mortimer,  ed  to  render  judgment  upon  others  than  peers ;  nor 

they  came  before  the  king  in  parliament,  and  said  that  the  peers  <»  the  land  have  power  to  do  this, 

all  with  one  voke,  that  the  said  Simon  was  not  their  but  thereof  ought  ever  to  be  dlschargad  and  ac- 

Cicr ;  and  therefore  they  were  not  bound  to  judge  ouitted ;  and  tfaAt  the  aforesaid  judgment  now  ren- 
m  as  a  peer  of  the  land.  And  when  afterwards,  dered  be  not  drawn  to  exanqile  or  consaqoence  in 
In  the  same  parliament,  they  were  prevailed  upon,  time  to  come,  whereby  the  said  peers  maybe  charge 
in  respect  of  the  notoriety  and  heinousness  or  his  ed  hereafter  to  judge  others  than  their  peers,  con- 
crimes,  to  receive  the  chugo,and  to  give  judgment  trary  to  the  laws  of  the  land,  if  the  like  case  hap- 
against  him,  the  following  protest  and  proviso  was  pen,  which  God  forbid."  (Rot.  Pari.  4  Ed.  III.  n. 
~ ki   '     '~ ~ 


eDteredinthePaiiiament*roU:-**And  it  is  assented    S  &  •.    S  Brad.  Hist.  190.    Selden.  judic.  In  parL 
and  accorded  by  our  lord  the  king,  and  all  the  great 
men,  in  full  pariiament,  that  albeit  the  peers,  as 


(2)  The  bouse  of  representatives  of  the  U.  via.  in  treMon,  felony,  misprision  of  treason, 
S.  has  the  sole  power  oi  impenebment,  (Const,  and  misprision  of  felooY  :  and  the  statote  law 
Art.  1.  sect  2,  }  5,)  the  senate  the  sole  power  which  gives  such  trial,  hath  reference  unto 
of  trying  impeachments,  and  two  thirds  of  the  these,  or  to  other  offences  made  treason  or 
roembera  must  concur.  (Id.  sect.  3.  ^  6.)  The  felony  ;  his  trial  by  bis  peers  shall  be  as  be- 
like provision  exists  in  New- York,  as  to  the  fore  ;  and  to  this  effect  are  all  these  statutes, 
impeachment  of  the  oivil  officers  of  the  sUte  vis.  32  H.  VIII.  e.  4,  Rastall  404,  pi.  10  ;  33 
(Const.  Ne  w-Yoric,  Art.  5,  secL  1,  2.)  A  Judg-  H.  YIII.  c.  12,  RastsU  41 5 ;  35  H.  YIII.  e.  2, 
ment  on  impeachment  in  eitiier  case  does  not  Rastall  416  ;  and  in  all  these  express  mention 
extend  further  than  to  removal  and  disqualiii-  w  made  of  trial  by  peers.  Bat  in  this  ease  of 
cation  from  offices :  but  this  does  not  prevent  a  pramanire,  the  same  being  only  in  cfffect 
an  indictment  for  the  same  crime.  bat  n  ooniempt,  no  trial  shall  be  here  in  this 

(3)  For  misdemeanors,  as  libels,  riots,  dee.  of  a  peer  by  nts  peeis."  Per  FUmng,  C.  /., 
peers  are  to  be  tried,  like  commoners,  hj  a  assented  to  by  the  whole  court,  in  Rex  e. 
juiy,  for,  **  at  the  common  law,  in  these  tour  Loid  Yauz,  1  Bnlstr.  197. 

oases  only,  a  peer  shall  be  tried  by  his  peers,       (4)  Bat  aooorduig  to  tbe  Imit  letolntioii  of 
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for  treason)  address  the  crown  to  appoint  a  lord  high  steward  for  the  great- 
er dignity  and  regularity  of  their  proceedings ;  which  high  steward  was 
formerly  elected  by  the  peers  themselves,  though  he  was  generally  com- 
missioned by  the  king  (c) ;  but  it  hath  of  late  years  been  strenuously  main- 
tained (J),  that  the  appointment  of  an  high  steward  in  such  cases  is  not 
indispensably  necessary,  but  that  the  house  may  proceed  without  one. 
The  articles  of  impeachment  are  a  kind  of  bills  of  indictment,  found  by 
the  house  of  commons,  and  afterwards  tried  by  the  lords ;  who  are  in 
cases  of  misdemeanors  considered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  custom  derived  to  us  from  the  consti- 
tution of  the  ancient  Germans  ;  who  in  their  great  councils  sometimes  tried 
capital  accusations  relating  to  the  public  :  **  licet  apud  consilium  accusare 
guoque,  et  discrimen  capitis  intendere  (e)"  And  it  has  a  peculiar  propriety  in 
the  English  constitution^  which  has  much  improved  upon  the  ancient 
model  imported  hither  from  the  continent.  For,  though  in  general  the 
union  of  the  legislative  and  judicial  powers  ought  to  be  more  carefully 
avoided  (/),  yet  it  may  happen  that  a  subject,  intrusted  with  the  adminis- 
tration of  public  affairs,  may  infringe  the  rights  of  the  people,  and 
[*i261]  be  guilty  of  such  crimes,  as  the  ordinary  magistrate  either  ^dares 
not  or  cannot  punish.  Of  these  the  representatives  of  the  people, 
or  house  of  commons,  cannot  properly  judge ;  because  their  constituents 
are  the  parties  injured,  and  can  therefore  only  impeach.  But  before  what 
court  shall  this  impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  swayed  by  the  authority  of  so  powerful  an  accu- 
ser. Reason  therefore  will  suggest,  that  this  branch  of  the  legislature,  which 
represents  the  people,  must  bring  its  charge  before  the  other  branch,  which 
consists  of  the  nobility,  who  have  neither  the  same  interests  nor  the  same 
passions  as  popular  assemblies  {g).  This  is  a  vast  superiority,  which  the 
constitution  of  this  island  enjoys,  over  those  of  the  Grecian  or  Roman  re- 
publics ;  where  the  people  were  at  the  same  time  both  judges  and  accusers, 
It  is  proper  that  the  nobility  should  judge,  to  insure  justice  to  the  accused  ; 
as  it  is  proper  that  the  people  should  accuse,  to  insure  justice  to  the  com- 
monwealth. And  therefore,  among  other  extraordinary  circumstances  at- 
tending the  authority  of  this  court,  there  is  one  of  a  very  singular  nature, 

(e)  1  Hal.  p.  C.  S50.  (c)  Tacit,  de  mot.  <3«m.  IS. 

(d)  Lords*  Joam.  13  May,  1079.    Com.  Journ.  19        (/)  See  Book.  II.  page  S0Q. 
May,  1670.    Post.  I4S,  ^e.  (g)  Monteaq.  Sp.  L.  zi.  6. 


the  house  of  lords,  a  coramoDer  may  be  im-  ing  pablished  a  proclamation  of  James  the 

peached  for  a  capital  oflfence. — On  the  26th  of  Second.    On  the  2d  of  July  a  long  report  of 

March,  1680,  £dward  Fitzharris,  a  commoner,  precedents  was  produced,  and  a  qaestion  was 

was  impeached  by  the  commons  of  high  trea-  pat  to  the  judges  whether  the  record  4  Edw. 

son.     Upon  which  the  attorney-general  ac-  HI.  No.  6,  was  a  sUtate.    They  answered,  as 

Guainted  the  peers  that  he  had  an  order  from  it  appeared  to  them  by  the  copy,  they  beliered 

the  king  to  prosecute  Fitzharris  by  indict-  it  to  be  a  statute;  but  if  they  saw  the  roll  ii- 

ment,  and  a  question  thereupon  was  put  whe-  self,  they  could  be  more  positive.    It  was  then 

ther  he  should  be  proceeded  against  according  moved  to  ask  the  judges,  but  the  motion  was 

to  the  course  of  the  common  law  or  by  way  negatived,  whether  by  this  record  the  lords 

of  impeachment,  and  it  was  resolved  against  were  barred  from  trying  a  commoner  for  a  ca. 

Srooeeding  in  the  impeachment.  13  Lords*  pital  crime  upon  an  impeachment  of  the  cou- 
oum.  p.  755.  Fitzharris  was  afterwards  pro-  mons.  And  they  immediately  resoWed  to  pro- 
secuted by  indictment,  and  he  pleaded  in  ceed  in  this  impeachment,  notwithstanoiiis 
abatement  that  there  was  an  impeachment  the  parties  were  commoners  and  charged  wi£ 
pending  against  him  for  the  same  offence ;  but  high  treason.  14  Lord's  Journ.  p.  260.  But 
this  plea  was  over>ruled,  and  he  was  convict-  the  impeachment  was  not  prosecuted  with  ef- 
ed  and  executed.  But  on  the  26th  of  June,  feet,  on  account  of  an  intervening  dissolution 
1689,  sir  Adam  Blair  and  four  other  common-  of  parliament. 
ers  were  impeached  for  high  treason,  in  hsT- 
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which  was  insisted  on  by  the  house  of  commons  in  the  case  of  the  earl  of 
Danby  in  the  reign  of  Charles  II.  (h) ;  and  it  is  now  enacted  by  statute  12 
&  13  W.  III.  c.  2.  that  no  pardon  under  the  great  seal  shall  be  pleadable 
to  an  impeachment  by  the  commons  of  Great  Britain  in  parliament  (t)  (5). 
2.  The  court  of  the  lord  high  steward  of  Great  Britain  {k)  is  a  court  insti- 
tuted for  the  trial  of  peers,  indicted  for  treason  or  felony,  or  for  misprision 
of  either  (i).  The  office  of  this  great  magistrate  is  very  ancient ;  and  was 
formerly  hereditary,  or  at  least  held  for  life,  or  dum  bene  se  gesserit :  but 
now  it  is  usually,  and  hath  been  for  many  centuries  past  (m),  granted  pro 
hoc  vice  only ;  and  it  hath  been  the  constant  practice  (and  therefore 
seems  now  to  have  become  necessary)  to  grant  *it  to  a  lord  of  [*262] 
parliament,  else  he  is  incapable  to  try  such  delinquent  peer  (n). 
When  such  an  indictment  is  therefore  found  by  a  grand  jury  of  freeholders 
in  the  king's  bench,  or  at  the  assises  before  the  justices  of  ot/er  and  termi" 
neff  it  is  to  be  removed  by  a  writ  of  certiorari  into  the  coiurt  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer  may  plead  a 
pardon  before  the  court  of  king's  bench,  and  the  judges  have  power  to 
allow  it ;  in  order  to  prevent  the  trouble  of  appointing  an  high  steward, 
merely  for  the  purpose  of  receiving  such  plea.  But  he  may  not  plead,  in 
that  inferior  court,  any  other  plea ;  as  guilty,  or  not  guilty ,  of  the  indict- 
ment ;  but  only  in  this  court :  because,  in  consequence  of  such  plea,  it  is 
possible  that  judgment  of  death  might  be  awarded  against  him.  The 
king  therefore,  in  case  a  peer  be  indicted  for  treason,  felony,  or  misprision, 
creates  a  lord  high  steward  pro  hac  vice  by  commission  undet  the  great 
seal ;  which  recites  the  indictment  so  found,  and  gives  his  grace  power  to 
receive  and  try  it,  secundum  legem  et  consuetudinem  Angliae,  Then,  when 
the  indictment  is  regularly  removed,  by  writ  of  certiorari,  commanding  the 
inferior  court  to  certify  it  up  to  him,  the  lord  high  steward  directs  a  precept 
to  a  Serjeant  at  arms,  to  summon  the  lords  to  attend  and  try  the  indicted 
peer.  This  precept  was  formerly  issued  to  summon  only  eighteen  or 
twenty,  selected  from  the  body  of  the  peers  :  then  the  number  came  to  be 
indefinite ;  and  the  custom  was  for  the  lord  high  steward  to  summon  as 
many  as  he  thought  proper  (but  of  late  years  not  less  that  twenty- 
three)  (o),  and  that  those  lords  only  should  sit  upon  the  trial  (6) :  which 
threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown,  and  this 
its  great  officer,  of  selecting  only  such  peers  as  the  then  predominate  party 
should  most  approve  of.  And  accordingly,  when  the  earl  of 
Clarendon  fell  into  disgrace  with  Charles  II.,  *there  was  a  design  [*263] 
formed  to  prorogue  the  parliament,  in  order  to  try  him  by  a  select 
number  of  peers  ;  it  being  doubted  whether  the  whole  house  could  be  ivL" 

{h)  Com.  Joum.  5  May,  1079.  feravngrmid  et  sagt  seigneur  tPe$tr»  U  gnmd  h- 

(«)  See  ch.  31.  nesehai  tP  AngUterre :  gvi—doii  fain  unprecept — 

Ik)  4  Inst.  58.    S  Hawk.  P.  C.  5.  431.    2  Jon.  54.  purfaire  venir  xx  seigneurs,  ou  cvm,  4>c.    (Yeazb. 

({)  1  Balstr.  196.  UHen.  VUl.  11.)  See  Staondf.  P.  C.  15S.    3  Inst, 

(m)  Pryn.  on  4  Inst.  46.  38.    4  Inst.  59.  S  Hawk.  P.  C.  5.    Barr.  234. 

(n)  Quand  un  seigneur  de  parlement  serra  arrein  (o)  Kelynge,  S6. 
de  treason  ou  feionyf  le  ray  par  tes  lettree  patents 


(5)  So  also  the  president  of  the  U.  S.  can  (6)  The  decision  is  by  a  majority,  but  a  ma- 
pardon  all  crimes,  except  in  cases  of  impeach-  jority  cannot  convict,  unless  it  consists  of 
ments  :  (Const.  Art.  2,  sect.  2.^  1,)  and  the  go-  tweWe  or  more.  See  ante,  book  3.  p.  376. 
vemor  of  New- York,  all  except  treason  and  note. 

cases  of  impeachment.  (Const.  Art.  3,  sect.  5).  A  peer  cannot  have  the  benefit  of  a  chal- 

The  vice-president  is  presiding  officer  of  the  lenge  like  a  commoner.    1  Harg.  St.  Trials, 

senate  of  U.  S.    The  lieutenant-governor  pre-  198.  388. 
tides  over  the  senate  of  New-York. 
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dnced  to  fall  in  with  the  riewB  of  the  court  (j>).  But  now  hjr  statnte  7  W. 
III.  c.  3.  upon  all  trials  of  peers  for  treason  or  misprision,  all  the  peers  who 
have  a  right  to  sit  and  vote  in  pariiament  shall  be  summoned,  at  least 
twenty  days  before  such  trial,  to  appear  and  vote  therein ;  and  every  lord 
appearing  shall  vote  in  the  trial  of  snch  peer,  first  taking  die  oaths  of  alle- 
giance and  supremacy,  and  subscribing  Uie  declaration  against  popery. 

During  the  session  of  parliament  the  trial  of  ah  indicted  peer  is  not  pro* 
perly  in  the  court  of  the  lord  high  steward,  but  before  the  court  last  men- 
tioned, of  our  lord  the  king  in  parliament  {q).  It  is  true,  a  lord  high  steward 
is  always  appointed  in  that  case,  to  regulate  and  add  weight  to  the  pro- 
ceedings :  but  he  is  rather  in  the  nature  of  a  speaker /^ro  tempore^  or.chair-> 
man  of  the  court,  than  the  judge  of  it ;  for  the  collective  body  of  the  peers 
are  therein  the  judges  both  of  law  and  fact,  and  the  high  steward  has  a 
vote  with  the  rest,  in  right  of  his  peerage.  But  in  the  court  of  the  lord 
high  steward,  which  is  held  in  the  recess  of  parliament,  he  is  the  sole  judge 
of  matters  of  law,  as  the  lords  triors  are  in  matters  of  fact ;  and  as  they 
may  not  interfere  with  him  in  regulating  the  proceedings  of  the  court,  so 
he  has  no  right  to  intermix  with  them  in  giving  any  vote  upon  the  trial  (r). 
Therefore,  upon  the  conviction  and  attainder  of  a  peer  for  murder  in  full 
parliament,  it  hath  been  holden  by  the  judges  (5),  that  in  case  the  day  ap- 
pointed in  the  judgment  for  execution  should  lapse  before  execution  done, 
a  new  time  of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  its  sitting,  though  no  high  steward  be  existing  ;  or,  in 
the  recess  of  pariiament,  by  the  court  of  king's  bench,  the  record  beinf> 

removed  into  that  court. 
[*264]       fit  has  been  a  point  of  some  controversy,  whether  the  bishops 

have  now  a  right  to  sit  in  the  court  of  the  lord  high  steward,  to 
try  indictments  of  treason  and  misprision.  Some  incline  to  imagine  them 
included  under  the  general  words  of  the  statute  of  king  WiUiam,  '^  all 
peerft,  who  have  a  right  to  sit  and  vote  in  pariiament  ;**  but  the  expression 
had  been  much  clearer,  if  it  had  been,  ^  all  lords,**  and  not  "  all  peers  ;**  for 
though  bishops,  on  account  of  the  baronies  annexed  to  their  bishopricks, 
are  clearly  lords  of  parliament,  yet,  their  blood  not  being  ennobled,  they 
are  not  universally  tdlowed  to  be  peers  with  the  temporal  nobility :  and 
perhaps  this  word  might  be  inserted  purposely  with  a  view  to  exclude 
them.  However,  there  is  no  instance  of  their  sitting  on  trials  for  cajHtal 
offences,  even  upon  impeachments  or  indictments  in  Ml  parliament,  much 
less  in  the  court  we  are  now  treating  of ;  for  indeed  they  usually  withdraw 
voluntarily,  but  enter  a  protest  declaring  their  right  to  stay.  It  is  observ* 
able  that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made 
in  parliament  11  Hen.  II.,  they  are  expressly  excused,  rather  than  ex- 
cluded, from  sitting  and  voting  in  trials,  when  they  come  to  concern  life 
or  limb  :  "  episeopi,  sieut  caeteri  barones,  debent  interessejudiciis  cum  haroni" 
buSf  quousque  perveniatur  ad  diminuiionem  membrorum^  vcl  ad  mortem  ;**  and 
Becket's  quarrel  with  the  king  hereupon  was  not  on  account  of  the  ex- 
ception (which  was  agreeable  to  the  canon  law),  but  of  the  general  rule, 
that  compelled  the  bishops  to  attend  at  all.  And  the  determination  of  the 
house  of  lords  in  the  earl  of  Danby's  case(<),  which  hath  ever  since  been 
adhered  to,  is  consonant  to  these  constitutions  ;  "  that  the  lords  spiritual 
have  a  right  to  stay  and  sit  in  court  in  capital  cases,  till  the  court  proceeds 

(p)  C«rte*t  Ufe  of  Onnonde,  Vol.  II  (s)  Float.  1S9. 

Cf)  Fott.  Ml.  (I)  Loi4fl'  Joon.  15  May,  1C79. 

(r)  SUto  Tkiais,  ToL  IV.  S14.  »S,  S. 
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to  the  rote  of  guilty,  or  not  goiky."  It  must  be  noted,  tbat  this  resolution 
extends  only  to  trials  in  full  parliament :  for  to  the  court  of  the  lord  high 
steward  (in  which  no  vote  can  be  given,  but  merely  that  of  guilty,  or  not 
guilty),  no  bishop,  as  such,  ever  was  or  could  be  summoned  ;  and 
though  the  statute  of  king  William  ^regitlates  the  proceedings  [*265] 
in  that  court,  as  well  as  in  the  court  of  parliament,  yet  it  never 
intended  to  new-model  or  alter  its  constitution:  and  consequently  does  not 
give  the  lords  spiritual  any  right  in  cases  of  blood  which  diey  had  not  be- 
fore (u).  And  what  makes  their  exclusion  more  reasonable  is,  that  they 
have  no  right  to  be  tried  themselves  in  the  court  of  the  lord  high  stew- 
ard {w)y  and  therefore  surely  ought  not  to  be  judges  there.  For  ^e  privi- 
lege of  being  thus  tried  depends  upon  nobility  of  blood,  rather  than  a  seat 
in  the  house :  as  appears  from  the  trial  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots'  nobility,  though  not  in  the  number  of 
the  sixteen ;  and  from  the  trials  of  females,  such  as  the  queen  consort  or 
dowager,  and  of  all  peeresses  by  birth  ;  and  peeresses  by  marriage  also, 
unless  they  have,  when  dowagers,  disparaged  themselves  by  taking  a 
commoner  to  their  second  husband  (7). 

3.  The  court  of  king's  bench  (a;),  concerning  the  nature  of  which  we 
partly  inquired  in  the  preceding  book  (y),  was  (we  may  remember)  divided 
into  a  croum  side,  and  a  pUa  side.  And  on  the  crown  side,  or  crown  office, 
it  takes  cognizance  of  all  criminal  causes,  from  high  treason  down  to  the 
most  trivial  misdemeanor  or  breach  of  the  peace  (8),  (9).  Into  this  court 
also  indictments  from  all  inferior  courts  may  be  removed  by  writ  of  certich 
ritrif  and  tried  either  at  bar,  or  at  nisi  prius,  by  a  jury  of  the  county  out  of 
which  the  indictment  is  brought  (10).  The  judges  of  this  court  are  the 
supreme  coroners  of  the  kingdom.     And  the  court  itself  is  the  principal 

(«)  Post.  948.  (T)  4  iMt.  70.    S  HaL  P.  C.  S.   S  Hawk.  P.  C.  0 

(«)  Bro.  Ahr.  I.  Trial,  149.  (y)  See  Book  UI.  page  41. 

(7)  But  peeresaea  by  marriage  cfmnot  be  lies  in  this  court,  or,  in  case  of  misdemeanor, 
smid  to  be  ennobled  by  blood ;  for  after  the  an  information,  if  the  offence  were  committed 
death  «»f  their  husbands  they  have  even  a  less  in  any  other  county.  1  Esp.  Rep.  63.  2  New 
estate  in  their  nobility  than  bishops,  it  being  Rep.  91.  And  this  though  the  defendant  him- 
only  durante  viduitate.  See  the  editor's  con-  self  was  out  of  the  kingdom  at  the  time,  if  he 
jecture  how  the  notion  was  originally  intro-  caused  the  offence  to  be  committed  here  ;  as 
dnced  that  bishops  were  not  entitled  to  a  trial  where  the  defendant  sent  over  a  libel  from  Ire- 
by  the  jpeers  in  parliament.  Bookl.  p.  401.  land  to  be  published  at  Westminster.  6  East, 
note.  Since  that  note  was  written,  the  editor  5S9,  690.  Persons  in  his  majesty's  service 
has  been  happy  in  finding  what  he  suggested  abroad  committing  offences  there,  may  be  pro- 
only  as  a  conjecture  drawn  from  generu  prin-  secuted  in  the  king's  bench  b|  indictment,  or  in- 
ciples,  confirmed  by  Hae  more  extensive  learn-  formation,  laying  the  venue  in  Middlesex.  42 
ing  of  the  late  Vinerian  professor  Mr.  Wood-  Geo.  III.  c.  85.  s.  1.  8  East,  31.  So  offences 
deson,  who  not  onW  has  adopted  the  same  committed  in  the  East  Indies  are  subject  to 
opinion,  but  has  adduced  in  confirmation  of  it  this  jurisdiction.  24  Geo.  III.  sess.  2.  c.  25. 
several  instances  of  bishops,  who,  being  ar*  s.  64.  78.  81.  5  T.  R.  607.  So  if  high  trea- 
zaigned  before  a  jury,  demanded  the  privilege*  son  be  coonnitted  out  of  the  kingdom,  it  can 
of  Uie  churdi,  and  disclaimed  the  authority  of  onlv  be  tried  in  the  court  of  king's  bench,  or 
all  secnUur  jurisdictions.    2Woodd.  585.  under  a.  special  eommiasion.    32  Hen.  VIII. 

(8)  This  power  in.  New- York  is  vested  in  c.  23.  1  Leach,  157.  1  Hale,  1.  And  this  court 
the  court  of  oyer  and  terminer.  (2  R.  S.  205,  has  jurisdiction  by  information  over  offences 
\  29.)    See  note  (1)  p.  258  ante.  committed  in  Berwick.    2  Burr.  860. 

(9)  Without  some  statute  for  that,  purpose,  (10)  All  informations  filed  in  the  court  of 
offences  committed  out  ol  England  are  not  king's  bench,  and  aJl  indictments  removed 
cognizable  by  this  coturtf  1  Esp.  Rep.  62.  there  by  eertiorarif  if  not  tried  at  the  bar  of  the 
1  Seas.  Cas.  246.  If,  however,  any  part  of  court,  which  rarely  happens,  must  be  tried  by 
an  offence  be  completed  in  Middlesex,  though  writ  c£ni»iprius, 

the  rest  Were  committed  abroad,  an  indictment 

Sin  New- York,  stealing  in  another  state    in  the  same  way  as  if  the  theft  were  commit* 
bringing  the  property  here,  is  punishable    ted  here.    2  R.  8. 608,  ^  4, 5. 
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court  of  criminal  jurisdiction  (though  the  two  former  are  of  greater  dignity 
known  to  the  laws  of  England.  For  which  reasoa  hy  the  coming  of  the 
court  of  king's  bench  into  any  county  (as  it  was  removed  to  Oxfoid  on  ac- 
count of  the  sickness  in  1665),  all  former  commissioners  of  oyer  and  termi* 

ner,  and  general  gaol  delivery,  are  at  once  absorbed  and  deter- 
[*266]    mined  ipso  facto :  *in  the  same  manner  as  by  the  old  Gothic  and 

Saxon  constitutions,  ^*jure  vetusto  obtinuitf  quievisse  omnia  inferiora 
judieia,  dieentejus  rege(s)  (11)." 

Into  this  court  of  lung's  bench  hath  reverted  all  that  was  good  and  salu- 
tary of  the  jiuisdiction  of  the  court  of  star-chamber^  camera  steUata  (a)  ; 
which  was  a  court  of  very  ancient  original  (6),  but  new-modelled  by  sta^ 
tutes  3  Hen.  YII.  c.  1.  and  21  Hen.  YIIL  c.  20.  consisting  of  divers  lords 
spiritual  and  temporal  being  privy  counsellors,  together  with  two  judges 
of  the  courts  of  conunon  law,  without  the  intervention  of  any  jury. 

Their  jurisdiction  extended  legally  over  riots,  perjury ,  misbehaviour 
[*267]  of  sheriffs,  and  other  notorious  ^misdemeanors,  contrary  to  the 

laws  of  the  land.  Yet,  this  was  afterwards  (as  lord  Clarendon 
informs  us)  (c)  stretched  "  to  the  asserting  of  all  proclamations,  and  orders 
of  state  :  to  the  vindicating  of  illegal  commissions,  and  grants  of  monopo- 
lies ;  holding  for  honourable  that  which  pleased,  and  for  just  that  which 
profited,  and  becoming  both  a  court  of  law  to  determine  civil  rights,  and  a 
court  of  revenue  to  enrich  the  treasury ;  the  council  table  by  proclamations 
enjoining  to  the  people  that  which  was  not  enjoined  by  the  laws,  and  pro- 
hibiting that  which  was  not  prohibited  ;  and  the  star-chamber,  which  con- 

(*)  Stiemhook,  2. 1,  c.  S.  most  considerable,  of  which  was  in  the  kinR*s  ex- 

(a)  This  is  said  (Lamb.  Areh.  154.)  to  have  been  cheqaer at  Westminster;  andno  starrwas  auowed 

BO  called,  eitlier  from  the  Saxon  word  fceo/ian  to  to  be  valid  tmless  it  were  foond  in  some  of  (he  said 

rteer  or  govern  ;— or  from  its  punishing  the  cnswn  repoeltoiies.    (Memermd.  in  Seaee.  P.  0  Edm,  J. 

$teUumatuSf  or  cosonage  ;— or  because  the  room  prefixed  to  Maynard's  year*book  of  Edw.  II.  foL  6. 

wlierein  it  sat.  the  old  conocil-chamber  of  the  pa.  Madox,  hist.  exch.  c.  vii.  ^  4,  5,  0.)    The  room  at 

lace  of  Westminster,  (Lamb.  I48.)which  is  nowcon<  the  exchequer,  where  the  chests  containing  these 

vorted  into  the  lottery  office,  and  forms  the  eastern  starrs  were  kept,  was  probably  called  the  ttarn- 

side  of  New  Palace-yard,  was  full  of  windows  ; —  chamber :  and  when  the  Jews  were  expelled  the 

'  or  (to  which  sir  Edward  Coke,  4  Inst.  66.  accedes)  kingdom,  was  applied  to  the  use  of  the  king's  coon- 

because  haply  the  roof  thereof  was  at  the  first  gar-  cil,  sitting  in  their  judicial  capacity.    To  amfim 

nished  with  gilded  stars.    As  all  these  are  merely  this,  the  first  time  the  8tarr<hamber  is  mentionefl 

conjectures  (for  no  stars  are  now  in  the  roof,  nor  in  any  record,  it  is  said  to  have  been  situated  near 

are  any  said  to  have  remained  there  so  late  as  the  the  receipt  of  the  exchequer  at  Westminster ;  (the 

reign  of  queen  Bllaabeth),  it  may  be  allowable  to  king's  council,  his  chancellor,  treasurer,  justices, 

Eropose  another  coiuectural  etymology,  as  plausi-  ana  other  sages,  were  assembled  en  la  ehmtwtbre  des 

le  perhaps  as  any  of  them.    It  is  wen  known  tliat  ssteilUs  ores  la  rtsceipi  al  Westwtinster. — Clams.  41. 

before  the  banishment  of  the  Jews  under  Edward  I.  Edw.  ///.  m.  1 3.    For  in  process  of  time,  when  the 

their  contracts  and  obligations  were  denominated  meaning  of  the  Jewish  starrs  was  forgotten,  the 

:n  our  ancient  records  starra  or  starrs^  from  a  cor^  word  starr'ehamher  was  naturally  rendered  in  law- 

ruption  of  the  Hebrew  word  shetdr^  a  covenant,  frencli,  la  chaumbre  des  esteiUes^  and  in  law-latin 

(Tovey*8  AngUjudaxe.  S2.   Selden,  tit.  of  hon.  ii.  34.  camera  sitUata ;  which  continued  to  be  the  style  in 

Uxor    hraicA.  14.)    These  starrs,  by  an  ordinanco  latin  till  the  dissolution  of  that  court  (19). 

of  Richard  the  First,  preserved  byHoveden,  were  {b)  Lamb.  Arch.  158. 

commanded  to  be  enrolled  and  deposited  in  chests  (c)  Hist,  of  Reb.,  book  1  and  3. 

under  three  keys  in  certain  places ;  one,  and  the 

■  -  .       .  ,     ,  I  I  .  -1 .1.1  ...    I 

(11)  But  by  the  25  Geo.  III.  c.  18,  it  is  en-  not  known,  the  word  sAarrum  is  twice  used  far 

acted,  that  the  session  of  oyer  and  terminer,  a  schedule  or  inventory.    The  statate  is  enti- 

and  gaol  delivery  of  the  gaol  of  Newgate  for  tied  De  conqmtatione  proeuratorum,  and  it  di- 

tbe  county  of  Middlesex,  shall  not  be  diacon-  rects  that  in  fine  eompuH  fiat  starrum  per  mo- 


till  the  business  is  concluded.    And  the  32  eonatan  voierit  evidenter,  in  quo  »taiu  tune 

Geo.  III.  c.  48,  was  passed  to  continue  in  like  vertiiat  fuerit  quoad  bona,  <f«.  Stat.  Acad.  CemL 

manner  the  sessions  of  the  peace,  and  of  oyer  p.  32.     Such  inventories  would  be  made  at 

and  terminer,  held  before  tne  justices  of  the  the  king's  exchequer,  and   the  room  where 

peace  for  the  county  of  Middlesex.  they  were  deposited  would  probably  be  called 

(12)  In  one  of  the  statutes  of  the  universi-  the  Star-chamber. 
ty  of  Cambridge,  the   antiquity  of  which  is 
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sisted  of  the  same  persons  in  different  rooms,  censoring  the  breach  and 
disobedience  to  those  proclamations  by  very  great  fines,  imprisonments, 
and  corporal  severities :  so  that  any  disrespect  to  any  acts  of  state,  or  to 
the  persons  of  statesmen,  was  in  no  time  more  penal,  and  the  foundations 
of  right  never  more  in  danger  to  be  destroyed.'*  For  which  reason  it  was 
finally  abolished  by  statute  16  Car.  I.  c.  10.  to  the  general  joy  of  the 
whole  nation  (d). 

4.  The  court  of  chivalry  (e),  of  which  we  also  formerly  spoke  (/)  as  a 
military  court,  or  court  of  honour,  when  held  before  the  earl  marshal  only, 
is  also  a  criminal  court,  when  held  before  the  lord  high  constable  of  Eng* 
land  jointly  with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas 
of  life  and  member,  arising  in  matters  of  arms  and  deeds  of  war, 

as  well  out  of  the  realm  as  within  it.  But  the  criminal,  as  *well  [*268] 
as  civil  part  of  its  authority,  is  fallen  into  entire  disuse  :  there 
having  been  no  permanent  high  constable  of  England  (but  only  pro  hoc 
vice  at  coronations  and  the  like)  since  the  attainder  and  execution  of  Staf- 
ford duke  of  Buckingham,  in  the  thirteenth  year  of  Henry  YIII ;  the  au- 
thority and  charge,  both  in  war  and  peace,  being  deemed  too  ample  for  a 
subject :  so  ample,  that  when  the  chief  justice  Fineux  was  asked  by  king 
Henry  the  Eighth,  how  far  they  extended,  he  declined  answering  ;  and 
said,  the  decision  of  that  question  belonged  to  the  law  of  arms,  and  not  to 
the  law  of  England  {g), 

5.  The  high  court  of  admiralty  (A),  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  stiled  the  judge  of  the  admiralty,  is  not  only  a 
court  of  civil  but  also  of  criminal  jurisdiction.  This  court  hath  cognizance 
of  all  crimes  and  offences  committed  either  upon  the  sea,  or  on  the  coasts, 
out  of  the  body  or  extent  of  any  English  county  ;  and  by  statute  15  Ric. 
II.  c.  3.  of  death  and  mayhem  happening  in  great  ships  being  and  hover- 
ing in  the  main  stream  of  great  rivers,  below  the  bridges  of  the  same  rivers, 
which  are  then  a  sort  of  ports  or  havens  ;  such  as  are  the  ports  of  London 
and  Gloucester,  though  they  lie  at  a  great  distance  from  the^ea.  But,  as 
this  court  proceeded  without  jury,  in  a  method  much  conformed  to  the  civil 
law,  the  exercise  of  a  criminal  jursidiction  there  was  contrary  to  the  genius 
of  the  law  of  England  :  inasmuch  as  a  man  might  be  there  deprived  of  his 
life  by  the  opinion  of  a  single  judge,  without  the  judgment  of  his  peers. 
And  besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to  the  caprice 
of  a  single  man,  so  very  gross  offenders  might,  and  did  frequently,  escape 
punishment :  for  the  rule  of  the  civil  law  is,  how  reasonably  I  shall  not  at 
present  inquire,  that  no  judgment  of  death  can  be  given  against  offenders, 
without  proof  by  two  witnesses,  or  a  confession  of  the  fact  by  themselves. 
This  was  always  a  great  offence  to  this  English  nation :  and  there- 
fore in  the  eighth  year  of  Henry  VI.  it  was  endeavoured  to  apply  *a  [*269]- 

((0  The  just  odiam  into  which  this  trtbnnal  had  the  British  Maseam  (HarL  MSS.  Vol.  I.  N°  1396.)  a. 

fallen  before  its  dissolution,  has  been  the  occasion  very  full,  methodical,  and  accurate  accountiofthe 

that  few  memorials  have  reached  us  of  its  nature,  constitution  and  course  of  this  court,  compiled  bp^ 

jurisdiction,  and  practice ;  except  such  as,  on  ac-  William  Hudson  of  Gray's  Inn,  an  eminent  practi- 

count  oftheirenormousoppression  are  recorded  in  tioner  therein  (13) ;  and  a  short  account  of  the 

the  histories  of  the  times.  There  are  however  to  be  same,  with  copies  of  all  its  process,  may  also  be- 

met  with  some  reports  of  its  proceedings  in  Dyer,  found  in  18  Rym.  Foed.  198,  Ac. 

Croke,  Coke,  and  other  reporters  of  that  age,  and  (e)  4  Inst.  123.    S  Hawk.  P.  C.  9 

some  in  manuscript,  of  which  the  author  hath  if)  See  Book  III.  page  68. 

two ;  one  from  40  Kliz.  to  IS  Jac.  I.  the  other  for  {g)  Duck.  d«  autkorit,jur.  dv. 

the  tint  three  years  of  king  Charles :  and  there  is  in  (k)  4  Inst.  134. 147. 


(13)  Hudson's  Treatise  of  the  Coart  of  Star-chamber  is  now  published  at  the  beginning  of 
the  2a  vol.  of  Collectanea  Jaridica. 
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lemedy  in  parliament :  which  then  miscarried  for  want  of  the  royal  assent. 
However,  by  the  statute  28  Hen.  YIII.  c.  15.  it  was  enacted,  that  these 
offences  should  be  tried  by  commissioners  of  oyer  and  terminer,  under  the 
king's  great  seal ;  namely,  the  admiral  or  his  deputy,  and  three  or  four 
more  (among  whom  two  common  law- judges  are  usually  appointed) ;  the 
indictment  being  first  found  by  a  grand  jury  of  twelve  men,  and  afterwards 
tried  by  a  petty  jury  :  and  that  tibe  course  of  proceedings  should  be  ac- 
cording to  the  law  of  the  land.  This  is  now  the  only  method  of  trying 
marine  felonies  in  the  court  of  admiralty  ;  the  judge  of  the  admiralty  stiU 
presiding  therein,  as  the  lord  mayor  is  the  president  of  the  session  of  oyer 
and  terminer  in  London  (14),  (15). 

These  five  courts  may  be  held  in  any  part  of  the  kingdom,  and  their 
jurisdiction  extends  over  crimes  that  arise  throughout  the  whole  of  it,  from 
one  end  to  .the  other.     What  follow  are  also  of  a  general  nature,  and  uni- 

(14)  Id  the  U.  S.,  the  admiralty  court  ere    29.  ss.  5,  6,  Rnd  7. 

the  district  and  circuit  courts  of  the  U.  S.,-  The  28  Hen.  YIII.  c.  15.  merely  altered  the 

which  hare  iurisdiction,  exeluiive  of  the  state  mode  of  trial  in  the  admiralty  ooart,  and  its 

courts,  of  all  offences  committed  at  sea.  (Sto-  jurisdiction  still  continues  to  rest  on  the  saoM 

r^'s  laws,  p.  Se,  ^  9. 1 1 .)    The  trial,  except  in  foundations  as  it  did  before  that  statute.  Com. 

eiril  causes  of  adnuialty  and  maritime  juris-  Dij^.  Admiralty,  £.  ft.    It  is  regulated  by  the 

.  diction,  is  by  jury.  civil  law  et  per  consuetudines  marinas,  ground* 

(15)  The  jurisdiction  of  the  commissioners  ed  on  the  law  of  nations,  which  ma^  possibly 
appointed  under  the  28  Hen.  VIII.  c.  15.  was  give  to  that  court  a  jurisdiction  with  whi<» 
confined  by  that  statute  to  treasons,  felonies,  our  common  law  is  not  able  to  inrest  it.  Per 
robberies,  murders,  and  confederacies ;  and  Mansfield,  C.  J.  I  Taunt  29.  The  statutes 
therefore  the  39  Geo.  III.  c.  15.  declares,  that  28  H.  YIII.  c.  15.  and  39  Geo.  III.  c.  37.  do 
it  is  expedient  that  other  offences  committed  not,  however,  take  away  any  jurisdiction  as  to 
on  the  aeas  should  be  tried  in  the  like  manner ;  the  trial  of  offences,  which  might  before  have 
and  it  enacts  that  every  offence  committed  been  tried  in  a  court  of  common  law ;  and, 
upon  the  highseaa  shall  be  subject  to  the  same  therefore,  an  indictment  for  a  conspiracy  on 
punishment,  as  if  it  had  been  committed  upon  the  high  seas  is  triable  at  common  law,  on 
the  shore,  and  shall  be  tried  in  the  same  man-  proof  of  an  overt  act  on  shore,  in  the  county 
ner  as  the  crimes  enumerated  in  the  28  Hen.  where  the  venue  is  laid.  4  East,  164.  If  a 
YUI.  c.  15.  are  directed  to  be  tried.  And  as  pistol  be  fired  on  shore,  which  kills  a  man  at 
persons  tried  for  murder  under  that  statute  sea,  the  offence  is  properly  triable  at  the  ad- 
could  not  be  foiipd  guilty  of  manslaughter,  miralty  sessions,  because  the  murder  is,  in 
and  where  the  circumstances  made  the  crime  law,  committed  where  the  death  occurs.  1 
manslaughter,  were  acquitted  entirely,  the  39  East  P.  G.  367.  1  Leach,  388.  12  East,  246 
Geo.  III.  c.  15.  expressly  enacu,  that  where  2  Hale,  17.  20 :  but,  if  on  the  other  hand,  a 
persons  tried  for  murder  or  manslauffhter  com-  man  be  stricken  upon  the  high  sea,  and  did 
mitted  on  the  high  seas  are  found  guilty  of  upon  shore  after  the  reflux  of  the  water,  the 
manslaughter  only,  they  shall  be  subject  to  admiral,  by  virtue  of  this  commission,  hss  no 
the  same  punishment  as  if  thev  had  commit-  cognizance  of  that  felony.  2  Hale,  17.  20.  1 
t^  such  manslsughter  upon  the  land.  The  East  P.  C.  365,  6.  And,  it  being  doubtful 
46  Geo.  III.  c.  54.  enables  the  king  to  issue  a  whether  it  could  be  tried  at  common  law,  the 
similar  commission  for  trying  such  offences  in  statute  2  Geo.  II.  c.  21.  provides  that  the  of- 
the  same  manner  in  any  of  his  majesty*s  fender  may  be  indicted  m  the  county  where 
islands,  plantations,  colonies,  dominions,  forts,  the  party  died.  So  the  courts  of  common  law 
or  factories.  The  43  Geo.  III.  e.  1 13.  s.  2  de  have  concurrent  jurisdiction  with  the  admiral- 
.3.  provides  that  any  perMn  wilfully  casting  ty,  in  murders  committed  in  Milford  Haven, 
away  any  vessel,  &c.  or  procuring  it  to  be  snd  in  all  other  havens,  creeks,  and  rivers  in 
done,  shall  be  guiltr  of  felony  without  benefit  this  realm.  2  Leach,  1093.  I  East  P.  C.  303. 
of  clergy ;  and  shall,  if  the  offence  were  com-  R.  de  R.  C.  C.  243.  S.  0.  Piratically  steal 
mitted  on  the  high  seas,  be  tried,  dec.  by  a  ing  a  ship's  anchor  and  cable  is  a  capital  of 
special  commission,  as  directed  by  statute  28  fence  by  the  marine  laws,  and  punishable  un- 
Hen.  YIII.  c.  15.  The  statute  11  and  12  W.  der  the  28  Hen.  YIII.  c.  15 ;  the  39  Geo.  lU. 
III.  c.  7.  contains  provisions  against  accessa-  c.  37.  not  extending  to  this  case.  R.  &  R.  C. 
ries  to  piracies  ana  robberies  on  the  high  seas.  G.  123.  The  1  Geo.  lY.  c.  91.  s.  1.  provides 
Accessaries  before  the  fact,  on  shore,  to  the  that  the  crimes  and  oflfences  mentioned  in  43 
wilful  destruction  of  a  ship  on  the  high  seas,  Geo.  III.  e.  58.  which  shall  be  committed  on 
were  not  trii^le  by  the  admiralty  Jurisdiction  the  high  seas,  out  of  the  body  of  any  county, 


under  11  Geo.  I.  c.  29.  s.  7.    2  Leach,  947.  shall  be  liable  to  the  same  punishment  as  if 

East  P.  C.  Addenda,  26.    Russ.  dc  Ry.  37.  committed  on  land  in  England  or  Ireland,  and 

8.  C.    But  now,  this  is  provided  for  by  the  shall  be  inquired  of,  dec.  as  tressons,  dtc.  are 

ttatote  43  Geo.  III.  c.  113.  which  repeals  the  by  28  Hen.  YIII.     R.  dc  R.  C.  0.  S86. 
statutes  4  Geo.  I.  e.  12.  s.  3.  and  11  Geo.  I.  c. 
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Tersally  diflused  over  the  nation,  but  yet  are  of  a  local  jurisdiction,  and 
confined  to  particular  districts.     Of  which  species  are, 

6, 7.  The  courts  of  oyer  and  terminer^  and  the  general  gaol  delivery  (t) : 
which  are  held  before  the  king's  commissioners,  among  whom  are  nsuallj 
two  judges  of  the  courts  at  Westminster,  twice  in  every  year  in  every 
county  of  the  kingdom ;  except  the  four  northern  ones,  where  they  are 
held  only  once,  and  London  and  Middlesex,  wherein  they  are  held  eight 
times  (16).^  These  were  slightly  mentioned  in  the  preceding  book  (k). 
We  then  observed,  that,  at  what  is  usually  called  the  assises,  the  judges 
sit  by  virtue  of  five  several  authorites :  two  of  which,  the  commission  of 
assise  and  its  attendant  jurisdiction  of  nisiprius,  being  principally  of  a  civil 
nature,  were  then  explained  at  large  ;  to  which  I  shall  only  add,  that  these 
justices  have,  by  virtue  of  several  statutes,  a  criminal  jurisdiction 
also,  in  certain  special  cases  (/).  The  third,  which  is  the  *com-  [*270] 
mission  of  the  pecux^  was  also  treated  of  in  a  former  volume  (m), 
when  we  inquired  into  the  nature  and  ofiice  of  a  justice  of  the  peace.  I 
shall  only  add,  that  all  the  justices  of  the  peace  of  any  county,  wherein 
the  assises  are  held,  are  bound  by  law  to  attend  them,  or  else  are  liable  to 
a  fine ;  in  order  to  return  recognizances,  ^c.  and  to  assist  the  judges  in 
such  matters  as  lie  within  their  knowledge  and  jurisdiction,  and  in  which 
some  of  them  have  probably  been  concerned,  by  way  of  previous  exami* 
nation.  But  the  fourth  authority  is  the  conunission  of  oyer  and  terminer  (n), 
to  hear  and  determine  all  treasons,  felonies,  and  misdemeanors.  This  is 
directed  to  the  judges  and  several  others,  or  any  two  of  them ;  but  the 
judges  or  Serjeants  at  law  only  are  of  the  quorum^  so  that  the  rest  cannot 
act  without  the  presence  of  one  of  them.  The  words  of  the  commission 
are,  **  to  inquire,  hear,  and  determine  ;**  so  that  by  virtue  of  this  commis- 
sion they  can  only  proceed  upon  an  indictment  found  at  the  same  assises ; 
for  they  must  first  inquire  by  means  of  the  grand  jury  or  inquest,  before 
they  are  empowered  to  hear  and  determine  by  the  help  of  the  petit  jury. 
Therefore  they  have,  besides,  fiAhly,  a  commission  of  general  gaol  deli^ 
very  {o) ;  which  empowers  them  to  try  and  deliver  every  prisoner,  who 
shall  be  in  the  gaol  when  the  judses  arrive  at  the  circuit  town,  whenever 
or  before  whomsoever  indicted,  orfor  whatever  crime  committed.  It  was 
anciently  the  course  to  issue  special  writs  of  gaol  delivery  for  each  particu- 
lar prisoner,  which  were  called  the  writs  de  bono  et  malo  ( p) :  but  these 
being  found  inconvenient  and  oppressive,  a  genertd  commission  for  all  the 
prisoners  has  long  been  established  in  their  stead.  So  that,  one  way  or 
other,  the  gaols  are  in  general  cleared,  and  all  ofienders  tried,  punished,  or 
delivered,  twice  in  every  year  :  a  constitution  of  singular  use  and  excel- 
lence (17).     Sometimes  also,  upon  urgent  occasions,  the  king  issues  a 

«) 4 Inst. Ids.  168.  S Blip.  CIS. 89.  SHawk.  (m)  Sm  Book  Lpamttl. 

P.  C.  li.  tS.  (»)  See  Appenaix,  f  1. 

Ik)  See  Book  HI.  page  00.  (•)  /Mi. 

(Z)  SHaL  P.  C.  W.    9  Bawk.  P.  C.  98.  (p)  9  Inat.  43. 


(16)  See  2  R.  S.  201,  ^  4,  ^c  josticea  may  proceed  upon  any  indictment  of 

(17)  The  3  Geo.  IV.  c.  10.  enables  in  cer-  felony  or  trespass  found  before  other  justicesi 
tain  cases  the  opening  and  reading  of  com-  2  HBle,32.  Hawk.  b.  2.  c.  8.  s.  2.  Bac.  Ab. 
missions  under  wnieh  the  judges  sit  upon  their  Court  of  Justices  of  Oyer,  6cc.  B.  Cro.  G. 
circuit,  after  the  day  appowted  for  holding  as-  C.  2  ;  or  may  take  an  indictment  originally 
gites.  before  themselves,  Hawk.  b.  2.  c.  6.  a.  3.    2 

Every   description  of   offence,  even  high  Hale,  34  ;  and  they  have  power  to  dischaige, 

tieiknon,  is  cognizable  under  this  commission,  not  only  prisoners  acquitted,  but  also  such 

2  HhIp,  35.    Hawk.  b.  2.  e.  6.  s.  4.    Bao.  Ab.  against  whom,  upon  proclamation  made,  no 

Court  of  Justices  of  Oyer,  &c.  B. ;  and  the  partiea  shall  appear  to  indict  them,  «hich  can- 

(7)BssHov.n.(7)attiMeiidorVol.B  IV. 
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special  or  extraordinary  commission  of  oyer  and  terminer ^  and  gaol  Mway 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry  and 
punishment :  upon  which  the  course  of  proceeding  is  much  the  same,  as 

upon  general  and  ordinary  commissions  (16).  Formerly  it  was 
[*271]    held,  in  ^pursuance  of  the  statutes  8  Ric.  11.  c.  2.  and  33  Hen. 

Ylll.  c.  4.  that  no  judge  or  other  lawyer  could  act  in  the  commis- 
sion of  oyer  and  terminer^  or  in  that  of  gaol  delivery,  within  his  own  county 
where  he  was  born  or  inhabited ;  in  like  manner  as  they  are  prohibited 
from  being  judges  of  assise  and  determining  civil  causes.  But  that  local 
partiaUty,  which  the  jealousy  of  our  ancestors  was  careful  to  prevent,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanors,  than 
in  matters  of  property  and  disputes  between  party  and  party,  it  was  thought 
proper  by  the  statute  12  Geo.  11.  c.  27.  to  allow  any  man  to  be  a  justice 
of  oyer  and  terminer^  and  general  gaol  delivery  within  any  county  of  Eng- 
land. 

8.  The  court  of  general  quarter  sessions  of  the  peace  Iq)  is  a  court  that 
must  be  held  in  every  county  once  in  every  quarter  of  a  year ;  which  by 
statute  2  Hen.  Y.  c.  4.  is  appointed  to  be  in  the  first  week  af^er  michael- 
mas-day  ;  the  first  week  after  the  epiphany  ;  the  first  week  after  the  close 
of  easter  ;  and  in  the  week  after  the  translation  of  St.  Thomas  the  martyr, 
or  the  seventh  of  July  (1 9).  It  is  held  before  two  or  more  justices  of  the 
peace,  one  of  which  must  be  of  the  quorum.  The  jurisdiction  of  this  court, 
by  statute  34  Edw.  111.  c.  1,  extends  to  the  trying  and  determining  all 
felonies  and  trespasses  whatsoever  :  though  they  seldom,  if  ever,  try  any 
greater  offence  than  small  felonies  within  the  benefit  of  clergy ;  their  com- 
mission providing,  that  if  any  case  of  difficulty  arises,  they  shall  not  pro- 
ceed to  judgment,  but  in  the  presence  of  one  of  the  justices  of  the  court  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  assise.  And  there- 
fore murders,  and  other  capital  felonies,  are  usually  remitted  for  a  more 
solemn  trial  to  the  assises.  They  cannot  also  try  any  new-created  offence, 
without  express  power  given  them  by  the  statute  which  creates  it  (r). 
But  there  are  many  ofifences  and  particular  matters,  which  by  particular 

iq)  4  Inst.  170.    1  Hal.  P.  C.  42.    3  lUwk.  P.  C.        (r)  4  Mod.  379.    Salk.  406.    Lord  Saym.  1144 
83. 

not  be  done  either  by  justices  of  oyer  and  ter-  same  on  all  the  circuits.    Unlike  the  ooramis- 

minert  or  of  the  peace.     Hawk.  b.  2.  c.  6.  s.  sion  of  oyer  and  terminer,  in  which  the  same 

6.    2  Hale,  34.    It  is  not  imperative  on  a  com-  authority  suffices  for  every  county,  there  is  a 

missioner  of  goal  delivery  to  discharge  all  the  distinct  commission  to  deliver  each  particular 

prisoners  in  the  goal  who  are  not  indicted ;  goal  of  the  prisoners  under  the  care  of  its 

out  it  is  discretionary  in  him  to  continue  on  keeper. 

their  commitments  such  prisoners  as  appear  The  court  of  general  goal  delivery  has  ju- 

to  him  oommitted  for  trial,  but  the  witnesses  risdiction  to  order,  that  the  proceedings  on  a 

against  whom  did  not  appear,  having  been  trial  from  da]^  to  day  shall  not  be  published 

bound  over  to  the  sessions.    Russ.  &  R.  C.  till  all  the  trials   against  different  prisoners 

C.  173.    But  it  seems  clear  from  the  words  of  shall  be  concluded,  and  the  violation  of  such 

the  commission,  that  these  justices  cannot  try  orders  is  a  contempt  of  court,  punishable  by 

any  persons,  except  in  some  special  cases,  fine  or  imprisonment,  and  if  the  party  refuse 

who  are  not  in  actual  or  constructive  custody  to  attend,  he  may  be  fined  in  his  absence.    4 

of  the  prison  specifically  named  in  the  com-  B.  &  A.  218.    11  Price.  66. 

mission.    Hawk.  b.  2.  c.  6.  s.  5.    Bac.  Ab.  (18)  In  New-York,  tne  governor,  and    in 

Court  of  Justices  of  Oyer.  dec.  B.    But  it  is  some  cases  the  circuit  judges,  may  issue  com- 

not  necessary  that  the  party  should  be  always  missions  of  oyer  and  terminer,  and  goal  deli- 

in  actual  custody,  for  if  a  person  be  admitted  very.    (2  R.  S.  204,  ^  32,  and  205,  ^  35.) 

to  bail,  yet  he  is  in  law,  in  prison,  and  his  bail  (19)  The  Michaelmas  quarter  Sessions  must 

are  his  keepers,  and  justices  of  goal  delivery  now  be  holden  in  the  first  week  after  the  11th 

may  take  ah  indictment  against  him,  as  well  Oct.    54  Geo.  III.  c.  84.    If  the  feast-day  fall 

as  if  he  were  actually  in  prison.    2  Hale,  34,  on  Sunday,  the  sessions  are  to  be  holden  in 

35.    The  commissions  of  goal  delivery  are  the  the  week  following.    2  Hale,  40. 
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statutes  belong  properly  to  this  jurisdiction,  and  ought  to  be  prose- 
cuted in  this  court :  as,  the  ^smaller  misdemeanors  against  the  [*272] 
public  or  commonwealth,  not  amounting  to  felony  ;  and  especially 
offences  relating  to  the  game,  highways,  alehouses,  bastard  children,  the 
settlement  and  provision  of  the  poor,  vagrants,  servants'  wages,  apprentices, 
and  popish  recusants  {s).  Some  of  these  are  proceeded  upon  by  indict- 
ment i  and  others  in  a  summary  way  by  motion  and  order  thereupon  ; 
which  order  may  for  the  most  part,  unless  guarded  against  by  particular 
statuses,  be  removed  into  the  court  of  king's  bench,  by  a  writ  of  certiorari 
faciaSf  and  be  there  either  quashed  or  confirmed.  The  records  or  rolls  of 
the  sessions  are  committed  to  the  custody  of  a  special  officer  denominated 
the  oistos  rotulorum,  who  is  always  a  justice  of  the  quorum  ;  and  among 
them  of  the  quorum  (saith  Lambard)  (t)  a  man  for  the  most  part  especially 
picked  out,  either  for  wisdom,  countenance,  or  credit.  The  nomination  of 
the  custos  rotulorum  (who  is  the  principal  ciml  officer  in  the  county,  as  the 
lord  lieutenant  is  the  chief  in  military  command)  is  by  the  king's  sign 
manual :  and  to  him  the  nomination  of  the  clerk  of  the  peace  belongs  ; 
which  office  he  is  expressly  forbidden  to  sell  for  money  (ti). 

In  most  corporation  towns  there  are  quarter  sessions  kept  before  justices 
of  their  own,  within  their  respective  limits :  which  have  exactly  the  same 
authority  as  the  general  quarter  sessions  of  the  county,  except  in  a  very 
few  instances :  one  of  the  most  considerable  of  which  is  the  matter  of  ap- 
peals from  orders  of  removal  of  the  poor,  which,  though  they  be  from  the 
orders  of  corporation  justices,  must  be  to  the  sessions  of  the  county,  by 
statute  8  <&  9  W.  III.  c.  30.'  In  both  corporations  and  counties  at  large, 
there  is  sometimes  kept  a  special  or  petty  session,  by  a  few  justices,  for 
dispatching  smaller  business  in  the  neighbourhood  between  the  times  of 
the  genersd  sessions ;  as,  for  licensing  idehouses,  passing  the  accounts  of 
the  parish  officers,  and  the  like. 

•9  The  sheriff  *s  toum  (w),  or  rotation,  is  a  court  of  record,  held  [•273] 
twice  every  year  within  a  month  after  easter  and  michaelmas,  be- 
fore the  sheriff,  in  diflferent  parts  of  the  county ;  being  indeed  only  the  turn 
of  the  sheriflf  to  keep  a  court-leet  in  each  respective  hundred  {to) :  this 
therefore  is  the  great  court-leet  of  the  county,  as  the  county-court  is  the 
court-baron :  for  out  of  this,  for  the  ease  of  the  sheriflf,  was  it  taken. 

10.  The  court'leetf  or  t)eiw  of  frankpledge  (x),  which  is  a  court  of  record, 
held  once  in  the  year  and  not  oflener  (y),  within  a  particular  hundred,  lord- 
ship, or  manor,  before  the  steward  of  the  leet :  being  the  king's  court  grant- 
ed by  charter  to  the  lords  of  those  hundreds  or  manors.  Its  original  intent 
was  to  view  the  frankpledges,  that  is,  the  freeman  within  the  liberty  ;  who 
(we  may  remember)  (^),  according  to  the  institution  of  the  great  Alfred, 
were  all  mutually  pledges  for  the  good  behaviour  of  each  other.  Besides 
this,  the  preservation  of  the  peace,  and  the  chastisement  of  divers  minute 
offences  against  the  public  good,  are  the  objects  both  of  the  court-leet  and 
the  sheriff's  toum  ;  which  have  exactly  the  same  jurisdiction,  one  being 
only  a  larger  species  of  the  other ;  extending  over  more  territory,  but 
not  over  more  causes.  All  freeholders  within  the  precinct  are  obliged  to 
attend  them,  and  all  persons  commorant  therein ;    which   commorancy 

(«)  See  Lambard  «irM«rdka  and  Ban's  Juatice.    C.  5ft. 
ri)  b.  4.  c.  8.  (i»)  Mlrr.  c.  1,  k  W,  tind  16. 

(tt)  Stat.  37  Han.  Vm.  c.  1.    1  W.  *  M.  at.  1,  e.        (x)  4  Inst.  961.    9  Hawk.  P.  &  79. 
91.  (y)  Mirror,  c.  1,  MO. 

(a)  4  Inst.  999.    9  HaL  P.  C.  60.    9  B&wk.  P.        (v )  See  book  UI.  page  III. 

0)6oeBo?.n.(9)attlMendoftlMVol.B  IV. 
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consists  in  usually  lying  there :  a  regulation,  which  owes  its  origin  to 
the  laws  of  king  Canute  (a).  But  persons  under  twelve  and  above  sixty 
years  old,  peers,  clergymen,  women,  and  the  king*s  tenants  in  ancient 
demesne,  are  excused  from  attendance  there  :  all  others  being  bound  to 
appear  upon  the  jury,  if  required,  and  make  their  due  presentments.    It 

was  also  anciently  the  custom  to  summon  all  the  king's  subjects,  aa 
[*274]  they  respectively  grew  to  years  of  discretion  and  strength,  to  *come 

to  the  court-leet,  and  there  take  the  oath  of  allegiance  to  the  king. 
The  other  general  business  of  the  leet  and  toum,  was  to  present  by  jury  all 
crimes  whatsoever  that  happened  within  their  jurisdiction ;  and  not  only 
to  present,  but  abo  to  punish,  all  trivial  misdemeanors,  as  all  trivial  debts 
were  recoverable  in  the  court-baron,  and  county-court :  justice,  in  these 
minuter  matters  of  both  kinds,  being  brought  home  to  the  doors  of«  every 
man  by  our  ancient  constitution.  Thus  in  the  Gothic  constitution,  the 
haereda,  which  answered  to  our  court-leet,  **de  omnibus  quidem  eognosctt,  non 
tamen  de  omnibus  judiecU  {b)^  The  objects  of  their  jurisdiction  are  therefore 
unvoidably  very  numerous  :  being  such  as  in  some  degree,  either  less  or 
more,  affect  the  public  weal,  or  good  governance  of  the  district  in  which 
they  arise ;  from  common  nuisances  and  other  material  offences  against 
the  king's  peace  and  public  trade,  down  to  eaves-dropping,  waifs,  and 
irregularities  in  public  commons.  But  both  the  toum  and  the  leet  have 
been  for  a  long  time  in  a  declining  way  ;  a  circumstance,  owing  in  part  to 
the  discharge  granted  by  the  statute  of  Marlbridge,  52  Hen.  III.  c.  10,  to 
all*prelates,  peers,  and  clergymen,  from  their  attendance  upon  these  courts ; 
which  occasioned  them  to  grow  into  disrepute.  And  hence  it  is  that  their 
business  hath  for  the  most  part  gradually  devolved  upon  the  quarter  ses- 
sions ;  which  it  is  particularly  directed  to  do  in  some  cases  by  statute  1 
Edw.IV.  C.2. 

1 1.  The  court  of  the  coroners  (c)  (20)  is  also  a  court  of  record,  to  inquire 
when  any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by 
what  manner  he  came  to  his  end.  And  this  he  is  only  entitled  to  do  super 
visum  corporis  (21).  Of  the  coroner  and  his  office  we  treated  at  large  in  a 
former  volume  (d),  among  the  public  officers  and  ministers  of  the  kingdom ; 
and  therefore  shall  not  here  repeat  our  inquiries ;  only  mentioning  his  court 

by  way  of  regularity,  among  the  criminal  courts  of  the  nation. 
[•275]  '12.  The  court  of  the  clerk  of  the  market  {e)  is  incident  to  every 
fair  and  market  in  the  kingdom,  to  punish  misdemeanors  therein  ; 
as  a  court  of  pie  poudre  is,  to  determine  all  disputes  relating  to  private  or 
civil  property.  The  object  of  this  jurisdiction  (/)  is  principally  the  recog- 
nizance of  weights  and  measures,  to  try  whether  they  be  according  to  the 
true  standard  hereof,  or  no :  which  standard  was  anciently  committed  to 
the  custody  of  the  bishop,  who  appointed  some  clerk  under  him  to  inspect 

(•)  MTf  t,  c.  19.  (d)  See  Book  I.  page  M9. 

(h)  SUernh.  d»  Jur.  Gcik.  1 1,  c.  S.  (e)  4  Iiut.  378. 

(c)  4  IiMt.  t!L    t  HaL  P.  C.  53.    t  Hawk.  P.  C.  (/)  See  st.  17  Gar.  II.  c.  19.    S9  Car.  It.  c.  &    SS 

48.  Gw.n.  CIS. 

(20)  See  2  R.  S.  742.  ner*a  ihquisition,  and  a  bill  of  indictment  re- 

(2I)Tb«  finding  of  such  inquest  is  equira-  turned  by  the  grand  jury,  2  Leach,  1095.    3 

lent  to  the  finding  of  a  grand  jury ;  and  a  wo-  Garopb.  371.    Russ.  &  Ry.  G.  G.  240.  S.  C. ; 

roan  tried  on  the  coroner's  inquest  for  the  but,  in  order  to  found  an  indictment  on  a  coro- 

nurder  of  her  bastard  child,  may  be  found  Bar's  inquest,  the  jurors,  and  not  merely  tfaa 

guilty  under  i3  Geo.  III.  c.  58.  s.  4.  of  endea-  coroner,  must  hare  subscribed  it.    Imp.  Gor. 

Touring  to  conceal  its  birth ;  there  being  no  65. 
distinction  in  this  respect  between  the  coro- 


« 


PUBLIC  WRONGS.  325 

the  abuse  of  them  more  narrowly ;  and  hence  this  officer,  though  now  ura* 
ally  a  ]a}rman,  is  called  the  clerk  of  the  market  [g).  If  they  be  not  accord- 
ing to  the  standard,  then,  besides  the  punishment  of  the  party  by  fine,  the 
weights  and  measures  themselves  ought  to  be  burnt.  This  is  the  most  in- 
ferior court  of  criminal  jurisdiction  in  the  kingdom :  though  the  objects  of 
its  coercion  were  esteemed  among  the  Romans  of  such  importance  to  the 
public,  that  they  were  committed  to  the  care  of  some  of  their  most  dignified 
magistrates,  the  curule  aediles. 

II.  There  are  a  few  other' criminal  courts  of  greater  dignity  than  many 
of  these,  but  of  a  more  confined  and  partial  jurisdiction ;  extending  only  to 
some  particular  places,  which  the  royal  favour,  confirmed  by  act  of  parlia- 
ment, has  distinguished  by  the  privilege  of  having  peculiar  courts  of  their 
own  for  the  punishment  of  crimes  and  misdemeanors  arising  within  the 
bounds  of  their  cognizance.  These,  not  being  universally  dispersed,  or  of 
general  use,  as  the  former,  but  confined  to  one  spot,  as  well  as  to  a  deter- 
minate species  of  causes,  may  be  denominated  private  or  special  courts  of 
criminal  jurisdiction. 

I  speak  not  here  of  ecclesiastical  courts ;  which  punish  spiritual  sins, 
rather  than  temporal  crimes,  by  penance,  contrition,  and  excommunication, 
pro  salute  animae ;  or,  which  is  looked  upon  as  equivalent  to  all  the 
rest,  by  a  sum  of  *money  to  the  officers  of  the  court  by  way  of  [*276] 
.commutation  of  penance.  Of  these  we  discoursed  sufficiently  in 
the  preceding  book  (A).  I  am  now  speaking  of  such  courts  as  proceed  ac- 
cording to  the  course  of  the  common  law ;  which  is  a  stranger  to  such 
unaccountable  barterings  of  public  justice. 

1 .  And,  first,  the  court  of  the  lord  steward,  treasurer^  or  comptroller  of  the 
king's  household  (t),  was  instituted  by  statute  3  Hen.  VII.  c.  14.  to  inquire 
of  felony  by  any  of  the  king's  sworn  servants,  in  the  cheque  roll  of  the 
household,  under  the  degree  of  a  lord,  in  confederating,  compassing,  con- 
spiring, and  imagining  the  death  or  destruction  of  the  king,  or  any  lord  or 
other  of  his  majesty's  privy  council,  or  the  lord  steward,  treasurer,  or  comp- 
troller of  the  king's  house.  The  inquiry,  and  trial  thereupon,  must  be  by 
a  jury  according  to  the  course  of  the  common  law,  consisting  of  twelve  sad 
men  (that  is,  sober  and  discreet  persons)  of  the  king's  household. 

2.  The  courtof  the  lord  steward  of  the  lung's  household,  or  (in  his  absence) 
of  the  treasurer,  comptroller,  and  steward  of  the  marshalsea  (A),  was  erected 
by  statute  33  Hen.  YIII.  c.  12.  with  a  jurisdiction  to  inquire  of,  hear,  and 
determine,  all  treasons,  misprisions  of  treason,  murders,  manslaughters, 
bloodshed,  and  other  malicious  strikings ;  whereby  blood  shall  be  shed  in, 
or  within  the  limits  (that  is,  within  two  hundred  feet  from  the  gate)  of  any 
of  the  palaces  and  houses  of  the  king,  or  any  other  house  where  the  royal 
person  shall  abide.  The  proceedings  are  also  by  jury,  both  a  grand  and  a 
petit  one,  as  at  common  law,  taken  out  of  the  officers  and  sworn  servants 
of  the  king^s  household.  The  form  and  solemnity  of  the  process,  particu* 
larly  with  regard  to  the  execution  of  the  sentence  for  cutting  ofi*  the  hand, 
which  is  part  of  the  punishment  for  shedding  blood  in  the  king's  court,  are 
very  minutely  set  forth  in  the  said  statute  33  Hen.  VII  I.,  and  the  several  of- 
ficers of  the  servants  of  the  household  in  and  about  such  execu- 
tion are  ^described ;  from  the  sergeant  of  the  wood-yard,  who  fur-    [*277] 

(r)  Bacon  of  English  Got.  b.  x,  c  8.  («)  4  bit  133. 

9)  8«e  book  Ul.  p.  61.  U)  4  Inst  133.   S  Hal.  P.  C.  7. 
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nishes  the  chopping-block,  to  the  sergeant-famer,  who  biiags  hot  innui  to 
sear  the  stump  (22). 

3.  As  in  the  preceding  book  (/)  we  mentioned  the  courts  of  the  two  uni- 
versities, or  their  chanceUors'  courts,  for  the  redress  of  civil  injuries ;  it  wiU 
not  be  improper  now  to  add  a  short  word  concerning  the  jurisdiction  of 
their  criminal  courts,  which  is  equally  large  and  extensive.  The  chancel- 
lor's court  of  Oxford  (with  which  university  the  author  hath  been  chiefly 
conversanf,  though  probably  that  of  Cambridge  hath  also  a  similar  juris- 
diction) hath  authority  to  determine  all  causes  of  property,  wherein  a  privi- 
leged person  is  one  of  the  parties,  except  only  causes  of  freehold ;  and 
also  all  criminal  offences  or  misdemeanors  under  the  degree  of  treason, 
felony,  or  mayhem.  The  prohibition  of  meddling  with  freehold  still  con- 
tinues :  but  the  trial  of  treason,  felony,  and  mayhem,  by  a  particular  char- 
ter, is  committed  to  the  university-jurisdiction  in  another  court,  namely,  the 
court  of  the  hrd  high  steward  of  the  university. 

For  by  the  charter  of  7  Jon.  2.  Hen.  IV.  (confirmed,  among  the  rest,  by 
the  statute  13  Eliz.  c.  29.)  cognizance  is  granted  to  the  university  of  Ox- 
ford of  all  indictments  of  treasons,  insurrections,  felony,  and  mayhem,  which 
sball  be  found  in  any  of  the  king's  courts  against  a  scholar  or  privileged 
person ;  and  they  are  to  be  tried  before  the  high  steward  of  the  university, 
or  his  deputy,  who  is  to  be  nominated  by  the  chancellor  of  the  university 
for  the  time  being.  But  when  his  office  is  calle^  forth  into  action,  such 
high  steward  must  be  approved  by  the  lord  high  chancellor  of  England  ; 
and  a  special  commission  under  the  great  seal  is  given  to  him,  and  others, 
to  try  the  indictment  then  depending,  according  to  the  law  of  the  land  and 
the  privileges  of  the  said  university.  When  therefore  an  indict- 
[*278]  ment  is  found  *at  the  assises,  or  elsewhere,  against  any  scholar  of 
the  university,  or  other  privileged  person,  the  vice-chancellor  may 
claim  the  cognizance  of  it;  and  (when  claimed  in  due  time  and  manner) 
it  ought  to  be  allowed  him  by  the  judges  of  assise :  and  then  it  comes 
to  be  tried  in  the  high  steward's  court.  But  the  indictment  must  first  be 
found  by  a  grand  jury,  and  then  the  cognizance  claimed :  for  I  take  it  that 
the  high  steward  cannot  proceed  originally  ad  inquirendum  ;  but  only,  aAer 
iiiquest  in  the  common  law  courts  ad  audiendum  et  determinandum.  Much 
in  the  same  manner,  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Great  Britain,  the  indictment  must  first  be  found  at  the 
assises,  or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ 
of  certiorari)  transmitted  to  be  finally  heard  and  determined  before  his  grace 
the  lord  high  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  eriminay 
or  a  misdemeanor  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary 
judge.  But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then 
only,  to  be  determined  before  the  high  steward,  under  the  king's  special 
commission  to  try  the  same.  The  process  of  the  trial  is  this.  The  high 
steward  issues  one  precept  to  the  sheriff  of  the  county,  who  thereupon  re- 
turns a  panel  of  eighteen  freeholders ;  and  another  precept  to  the  bedels  of 
the  university,  who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 

ri)  See  Book  ITI.  page  83. 

(22)  The  3  H.  YII.  e.  14,  is  wholly  repeal-  the  text  mty  now,  therefore,  be  considered  m 

ed  (nr  the  0  6.  IV.  o.  31,  as  is  also  the  33  H.  no  longer  existing.    They  had  for  many  yean 

VIII.  c.  12.  part  of  s.  6  to  s.  18,  relatins  to  been  utterly  disused, 
this  subject.    The  two  courts  mentioned  in 
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men,  **  Uncos  priwlegio  universttatis  gaudentes  :"  and  by  a  jury  formed  de 
medietate,  half  of  freeholders  and  half  of  matriculated  persons,  is  the  indict- 
ment to  be  tried  ;  and  that  in  the  guildhall  of  the  city  of  Oxford.  And  if 
execution  be  necessary  to  be  awarded,  in  consequence  of  finding  the  party 
guilty,  the  sheriff  of  the  county  must  execute  the  university-process  ;  to 
which  he  is  annually  bound  by  an  oath. 

*I  have  been  the  more  minute  in  describing  these  proceedings,  [*279] 
as  there  has  happily  been  no  occasion  to  reduce  them  into  practice 
for  more  than  a  century  past ;  nor  will  it  perhaps  ever  be  thought  advis- 
able to  revive  them :  though  it  is  not  a  right  that  merely  rests  in  scriptis  or 
theory,  but  has  formerly  oflen  been  carried  into  execution.  There  are 
many  instances,  one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  First,  and  two  in  that  of  Charles  the  First,  where  indictments  for  mur- 
der have  been  challenged  by  the  vice-chancellor  at  the  assises,  and  after- 
wards tried  before  the  high  steward  by  jury.  The  commissions  under  the 
great  seal,  the  sheriff's  and  bedel's  panels,  and  all  the  other  proceedings  on 
the  trial  of  the  several  indictments,  are  still  extant  in  the  archives  of  that 
university. 


CHAPTER  XX. 
OP  SUMMARY  CONVICTIONS- 

We  are  next,  according  to  the  plan  I  have  laid  down,  to  take  into  con- 
sideration the  proceedings  in  the  courts  of  criminal  jurisdiction  j  in  order  to 
the  punishment  of  offences.  These  are  plain,  easy,  and  regular  ;  the  law 
not  admitting  any  fictions,  as  in  civil  causes,  to  take  place  where  the  life, 
the  liberty,  and  the  safety  of  the  subject  are  more  immediately  brought 
into  jeopardy.  And  these  proceedings  are  divisible  into  two  kinds  ;  sum' 
maty  and  regular :  of  the  former,  of  which  I  shall  briefly  speak,  before  we 
enter  upon  the  latter,  which  will  require  a  more  thorough  and  particular 
examination. 

By  a  nummary  proceeding  (1)  I  mean  principally  such  as  is  directed  by 
several  acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless 
in  the  case  of  contempts)  for  the  conviction  of  offenders,  and  the  inflicting 
of  certain  penalties  created  by  those  acts  of  parliament  (2).  In  these  there 
IS  no  inten'ention  of  a  jury,  but  the  party  accused  is  acquitted  or  condemn- 
ed by  the  suffrage  of  such  person  only,  as  the  statute  has  appointed  for 
his  judge.  An  institution  designed  professedly  for  the  greater  ease  of  the 
subject,  by  doing  him  speedy  justice,  and  by  not  harassing  the  freeholders 
with  frequent  and  troublesome  attendances  to  try  every  minute 
^offence.     But  it  has  of  late  been  so  far  extended,  as,  if  a  check  be    [*281] 

(1)  As  to  sumowry  proceedings  in  general,  223. 

and  the  deposition  of  the  coorts,  especislly  (2)  As  to  conrictions  in  general,  sod  the 

where  no  appeal  is  given,  to  require  a  stricter  forms,  se«  Paley  on  ConTictions ;  Boscawen 

accuracy  than  is  essential  in  other  cases  where  on    Conf  ictions ;  Bum  J.  tit   Convictions  ; 

there  is  a  uial  by  jury,  see  1  Stra.  67 ;  Burn  Chitty's  Game  Law,  1  vol.  189  to  223.  and  3 

J.  tit  Convictions  ;  1  East,  640.  655  ;  5  M.  vol  37  to  132. 
dc  S.  206 ;  1  Ghitty  on  Game  laws,  189  to 

Vol.  II.  78 
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not  timely  given,  to  threaten  the  disuse  of  our  admirable  and  truly  English 
trial  by  jury,  unless  only  in  capital  cases  (3).     For, 

I.  Of  this  summary  nature  are  all  trials  of  offences  and  frauds  contrary 
to  the  laws  of  the  excise^  and  other  branches  of  the  reveivue :  which  are  to 
be  inquired  into  and  determined  by  the  commissioners  of  the  respective  de- 
partments, or  by  justices  of  the  peace  in  the  country ;  officers,  who  are  all 
of  them  appointed  and  removable  at  the  discretion  of  the  crown.  And 
though  such  convictions  are  absolutely  necessary  for  the  due  collection  of 
the  public  money,  and  are  a  species  of  mercy  to  the  delinquents,  who 
would  be  ruined  by  the  expense  and  delay  of  frequent  prosecutions  by 
action  or  indictment ;  and  though  such  has  usually  been  the  conduct  of  the 
commissioners,  as  seldom  (if  ever)  to  afford  just  grounds  to  complain  of 
oppression ;  yet  when  we  again  (a)  consider  the  various  and  almost  innu- 
merable branches  of  this  revenue  ;  which  may  be  in  their  turns  the  sub- 
jects of  fraud,  or  at  least  complaints  of  fraud,  and  of  course  the  objects  of 
this  summary  and  arbitrary  jurisdiction  ;  we  shall  find  that  the  power  of 
these  officers  of  the  crown  over  the  property  of  the  people  is  increased  to 
a  very  formidable  height. 

II.  Another  branch  of  summary  proceedings  is  that  before  justices  of 
the  peace f  in  order  to  inflict  divers  petty  pecuniary  mulcts,  and  corporal  pe- 
nalties denounced  by  act  of  parliament  for  many  disorderly  offiences ;  such 
as  common  swearing,  drunkenness,  vagrancy,  idleness,  and  a  vast  variety 
of  others,  for  which  I  must  refer  the  student  to  the  justice-books  formerly 
cited  (b),  and  which  used  to  be  formerly  punished  by  the  verdict  of  a  jury 
in  the  court-leet.  This  change  in  the  administration  of  justice  hath  how- 
ever had  some  mischievous  effects;  as,  1.  The  almost  entire  disuse  and 

contempt  of  the  court-leet,  and  sheriff's  tourn,  the  king's  ancient 
[*282]    courts  of  common  law,  formerly  much  revered  and  respected.     *2. 

The  burthensome  increase  of  the  business  of  a  justice  of  the 
peace,  which  discourages  so  many  gentlemen  of  rank  and  character  from 
acting  in  the  commission ;  from  an  apprehension  that  the  duty  of  their 
office  would  take  up  too  much  of  that  time,  which  they  are  unwilling  to 
spare  from  the  necessary  concerns  of  their  families,  the  improvement  of 
their  understandings,  and  their  Qpg&gements  in  other  services  of  the  pub- 
lic. Though  if  all  gentlemen  of  fortune  had  it  both  in  their  power,  and 
inclinations,  to  act  in  this  capacity,  the  business  of  a  justice  of  the  peace 
would  be  more  divided,  and  fall  the  less  heavy  upon  individuals  :  which 
would  remove  what  in  the  present  scarcity  of  magistrates  is  really  an  ob- 
jection so  formidable,  that  the  country  is  greatly  obliged  to  any  gentleman 
of  figure,  who  will  undertake  to  perform  that  duty,  which  in  consequence 
of  his  rank  in  life  he  owes  more  peculiarly  to  his  country.  However,  this 
backwardness  to  act  as  magistrates,  arising  greatly  from  this  increase  of 
summary  jurisdiction,  is  productive  of,  3.  A  third  mischief :  which  is,  that 
this  trust,  when  slighted  by  gentlemen,  falls  of  course  into  the  hands  of 
those  who  are  not  so  ;  but  the  mere  tools  of  office.     And  then  the  exten- 

(«)  Sm  Book  I.  pafa  310,  ^.  (6)  Lunbard  and  Bum. 

(3)  See  obaervationt,  Bum  J.  tit.  Convic-  perly  ovenruled,  1  East,  655.    1  M.  &  S.  206 ; 

tiona ;  1  East,  649.    Hence  it  has  been  a  doc-  for  if  the  legislature  has  thought  fit  to  intrust 

trine,  that  a  diflferent  rule  of  evidence,  as  to  magistrates  or  other  inferior  jurisdtctioas,  with 

the  strictness  of  proof,  should  be  required  in  the  decision  in  certain  naatters,  their  proceed- 

the  case  of  proceedings  on  a  summary  infor-  in^  ought  to  be  goremed  by  the  same  rules  of 

mation,  than  in  an  action,  tee  1  East,  649 ;  endence  as  affect  superior  courts, 
but  that  doctrine  now  seems  to  hare  been  pro- 


PUBLIC  WRONGS.  339 

•ive  power  ol  a  justice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  formidable,  will  be  prostituted  to  mean  and  scandalous 
purposes,  to  the  low  ends  of  selfish  ambition,  avarice,  or  personal  resent- 
ment. And  from  these  ill  consequences  we  may  collect  the  prudent  fore- 
sight of  our  ancient  lawgivers,  who  suffered  neither  the  property  nor  the 
punishment  of  the  subject  to  be  determined  by  the  opinion  of  any  one  of 
two  men ;  and  we  may  also  observe  the  necessity  of  not  deviating*  any 
farther  from  our  ancient  constitution,  by  ordaining  new  penalties  to  be  in« 
Hicted  upon  summary  convictions  (4). 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  ex- 
tremely speedy.     Though  the  courts  of  common  law  have  thrown  in  one 
check  upon  them,  by  making  it  necessary  to  summon  the  party 
accused  before  he  is  ^condemned.     This  is  now  held  to  be  an  in-    [*283] 
dispensable  requisite  (e) ;  though  the  justices  long  struggled  the 
point ;  forgetting  that  rule  of  natural  reason  expressed  by  Seneca, 

"  Qui  staiuU  aliquid,  parte  inaudita  altera^ 
Aequum  licet  statuerit,  haud  aequusfuit  :^  (5) 

t  (c)  Salk.  ISI.    t  I.ord  lUym.  1405. 

> 

(4)  XJnleM  a  power  of  appeal  be  expressly  to  sastain  his  conTiction,  should  mistate  the 

civeo  by  the  legislature,  there  is  no  appeal,  6  eridence  or  other  proceeding  before  him,  the 

East,  514.    Wightw.  22.    4  M.  &  S.  421,  as  remedy  is  b^  motion  founded  on  affidavits  to 

in  proceedings  against  unoualified  persons  in  the  court  of  E.  B.  for  a  rule  to  shew  cause 

the  game  laws,  8  T.  R.  218.  note  6 :  but  the  why  a  mandamus  should  not  issue,  requiring 

party  has  in  general  a  right  to  a  certiorari,  to  the  magistrate  to  state  the  whole  of  the  evi- 

remove  the  conviction  into  the  court  of  king's  dence  adduced   before  him  correctly  in  his 

bench,  unless  that  right  be  expressly  taken  conviction,  pursuant  to  3  Geo.  IV.  c.  23.    4 

away.    8    Term  Rep.  542.    But   though  it  Dowl.   &  R.  352.    If  a  magistrate  wilfully 

seems  to  be  a  principle,  that  an  appeal  ought  mistate  material  evidence,  he  will  be  subject 

to  be  preservea  in  cases  where  the  certiorari  to  a  criminal  information  or  indictment    1 

is  taken  away,  yet  in  many  cases  although  East,  186. 

there  be  no  appeal,  yet  the  certiorari  is  ex-  (5)  "  He  who  decides  a  case  without  hear- 
preasly  taken  away.  Per  Lord  Mansfield,  ing  both  parties,  though  his  decision  maybe 
]>ougL552.  If  a  statute,  authorizing  a  sum-  just,  is  himself  unjust;**  which  is  adopted  as 
mary  conviction  before  a  magistrate,  give  an  a  principle  of  law  by  Lord  Coke,  in  II  Co. 
iq)peal  to  the  sessions,  who  are  directed  to  Rep.  99.  A  summons  is  indispensalily  re- 
hear and  finally  determine  the  matter,  this  quired  in  all  penal  proceedings  of  a  summary 
does  not  take  away  the  certiorari,  even  after  nature  by  justices  of  peace.  Rex  v.  Dyer,  I 
such  an  appeal  made  and  determined  ;  and  Salk.  181 ;  6  Mod.  41 ;  and  see  the  cases  col- 
Idrd  Kenyon  said,  "  The  certiorari  being  a  lected  in  8  Mod.  154.  note  (a).  It  is  declared 
benefioiid  writ  for  the  subject,  could  not  be  ta-  by  Lord  Kenyon  to  be  an  invariable  rule  of 
ken  away  without  express  words,  and  he  law.  Rex  v.  Benn,  6  T.  R.  198 ;  and  it  is  stat- 
thought  it  was  much  to  be  lamented  in  a  va-  ed  by  Mr.  Serj.  Hawkins  to  be  implied  in  the 
riej^  of  cases,  that  it  was  taken  awa^  at  all.**  construction  of  all  penal  statutes.  1  Hal.  P. 
8  T.  R.  542.  Where  an  appeal  is  given,  the  C.  420.  So  jealous  is  the  law  to  enforce  this 
magistrates  should  make  known  to  .the  con-  equitable  rule,  that  the  neglect  of  it  by  a  jus- 
vieted  party  his  right  to  appeal,  but  if  be  decline  tice  in  proceeding  summarily  without  a  pre- 
appealing  they  need  not  co  on  to  inform  him  rious  summons  to  the  parhr,  has  been  treated 
of  the  necessa^  steps  to  oe  taken  in  order  to  as  a  misdemeanor,  proper  for  the  interference 
appeaL  3  M.  &  S.  493.  Upon  an  appeal  the  of  the  court  of  King's  Bench  by  information  : 
nagistrmtes  are  bound  to  receive  any  fresh  Rex  v.  Venables,  2  Ld.  Ray.  1407 ;  Rex  v. 
evidenee,  although  not  tendered  on  the  former  Simpson,  i  Stra.  4S;  Rex  v.  Allington,  id. 
hearing.    3  M.  »  S.  133.  678  ;  which  has  been  panted  upon  affidavits 

Upon  a  certiorari  the  conviction  of  the  ma-  of  the  fact.    Rex  v.  Harwood,  2  Stra.  1068 , 

fistnite  is  removed  into  the  superior  court,  3  Burr,  1716, 1768  ;  Rex  v.  Constable,  7  D. 

bat  there  is  not  (as  upon  an  appeal)  any  re-  and  R.  663,  3  M.  C.  488.    As  this  is  a  privi- 

hearing  of  the  evidence  or  merits ;  and  the  lege  of  common  right,  which  requires  no  spe- 

ooait  can  only  look  to  the  form  of  the  convic-  cial  provision  to  entitle  the  defendant  to  the 

tion,  and  see  from  that  whether  or  not  the  par-  advantage  of  it,  so  it  cannot  be  taken  away 

ty  has  been  legally  convicted,  and  the  certio-  by  any  custom.    Rex  v.  Cambridge  (Univer- 

rari  therefore  operates  in  the  nature  of  a  writ  sity),  8  Mod.  163.    Upon  a  sufficient  mforma- 

of  error,  and  no  extrinsie  objection  to  the  pro-  tion  properly  laid,  the  magistrates  are  bound 

oeedings  oan  be  taken.    6  T.  R.  37&    8  T.  to  issue  a  summons,  and  proceed  to  a  hearing: 

S.  590.    If  therefore  the  magtstnte,  in  order  and  if  they  refuse  to  do  so,  will  be  oompelied 
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A  rule,  to  which  all  municipal  laws,  that  are  founded  on  the  principles  of 
justice,  have  strictly  conformed :  the  Roman  law  requiring  a  citation  at 
the  least ;  and  our  common  law  never  suffering  any  fact  (either  civil  01^ 
criminal)  to  be  tried,  till  it  has  previously  compelled  an  appearance  by  the 
party  concerned.  After  this  summons » the  magistrate,  in  summary  pro- 
ceedings, may  go  on  to  examine  one  or  more  witnesses,  as  the  statute 
may  require,  upon  oath  (6) ;  and  then  make  his  conviction  of  the  offender, 

br  mandamus.  Rex  v,  Benn,  6  T.  R.  195.  upon  oath,  and  that  no  l^gal  oonrictioa  can  be 
Thesummooa  shoald  be  directed  lo  the  party  founded  upon  any  testimony  no(  so  taken. 
against  whom  the  charge  is  laid  ;  and  should  There  is  a  difference  in  the  manner  in  which 
in  general  be  signed  by  the  justice  himself  by  the  Acts  are  worded,  in  regard  to  the  mode  of 
whom  it  is  issued.  Rez  v.  Steventon,  9  East,  examination  to  be  pursued ;  for,  while  some 
365.  Where  a  narticular  form  of  notice  is  Acts  expressly  mention  the  testimony  of  wit^ 
prescribed  by  tne  Act,  that  must  be  strictly  nesses  on  oa<A,  others,  in  general  terms,  antfao- 
pursued.  Rex  v.  Croke,  Cow  p.  30.  The  in-  rize  the  magistrate  to  hear  and  d^ermme,  or  to 
tention  of  the  summons  being  to  afford  the  convict  orgjive  judgnient  on  t^eciaRtfiatMRdT 
person  accused  the  means  of  making  his  de-  ioi/n«s«e»,  without  noticing  the  oath.  But  snob 
fence,  it  should  contain  the  substance  of  the  general  expressions  seem,  in  legal  oonstrae* 
charge,  and  fix  a  day  and  place  for  his  appear-  tion,  necessarily  to  refer  to  the  only  kind  of 
ance;  allowing  a  sufficient  time  for  the  at-  testimony  knowTi  to  the  law,  namely,  that 
tendance  of  himself  and  his  witnesses.  Rez  upon  oath.  "  For,"  says  Dakan^  *'  in  idl  cases 
».  Johnson,  1  Stra.  260.  A  summons  lo  ap-  wneresoever  any  man  is  authorized  to  examine 
pear  immediately  upon  the  receipt  thereof,  has  witnesses,  sucn  examination  shall  be  taken 
oeen  thought  insufficient  in  one  ease.  2  Burr,  and  construed  to  be  as  the  law  will,  i.  e.  upon 
681.  In  another,  an  objection  made  to  the  oath.**  Dalt  c.  6,  ^6;  and  see  id.  c.  115,  e. 
summons  that  it  was  to  appear  on  the  same  164;  Plowd.  12,  a;  Lamb,  517  ;  ex  parte  Al 
day,  was  onl/  removed  by  the  fact  of  the  de-  dridge,  4  D.  and  R.  83  ;  2  M.  C.  ISO  ;  Rez  «. 
fendant  having  actually  appeared,  and  so  Glossopp,  4  3-  end  A.  616 ;  Paley,  33,  34. 
waved  any  irregularity  in  the  notice.  Rex  v.  Althoni^  no  mode  of  examination  be  pointed 
Johnson.  1  Stra.  261.  It  is  equally  necessary  out  by  the  statutes  giving  jurisdiction  over  the 
that  it  should  be  to  appear  at  a  place  certain  :  offence  ;  yet,  as  justice  requires  that  the  ae- 
otherwise  the  party  commits  no  default  by  not  cused  should  be  confronted  with  the  witness- 
appearing  ;  and  the  magistrate  cannot  proceed  es  against  him,  and  have  an  opportunity  of 
inthe  defendant's  absence  upon  a  summons  cross  examination,  it  is  required  ny  law,  in  the 
defective  in  these  particulars,  without  making  summary  mode  of  trial  now  under  considem- 
himself  liable  to  an  information.  Rex  «.  tion,  that  the  evidence  and  depositions  should 
Simpson,  1  Stra.  46.  It  has  been  made  a  ques-  be  taken  in  the  presence  ot  the  defendant, 
tion  whether  the  service  of  the  summons  must  where  he  appears.  For  though  the  legislature 
be  personal  It  seems  in  general  necessary  by  a  summary  mode  of  inquiry,  intended  to 
that  it  should  be  so,  unless  where  personal  substitute  a  more  expeditious  process  for  the 
service  is  expressly  dispensed  with  by  statute,  common  law  method  of  trial,  it  could  not  de> 
Parker ^  C.  J.,  was  of  that  opinion.  10  Mod.  sign  to  dispense  with  the  rules  of  justice,  as 
345.  And  the  provisions  specially  introduced  far  as  they  are  compatible  with  the  method 
into  many  Acts  of  Parliaments,  to  make  a  adopted.  Indeed,  it  may  be  useful  upon  this 
service  at  the  dwelling-house  sufficient,  seem  occasion  to  notice  the  general  maxim  which 
to  justify  the  interference,  that  the  law  in  other  has  been  laid  down  as  a  guide  to  the  conduet 
cases  is  underetood  to  require  a  service  upon  of  magistrates  in  regulating  alt  their  summa- 
the'  person.  Where  personal  service  is  not  ry  proceedings,  namely,  that  "  Acts  of  Parlie- 
necessary,  leaving  a  copy  at  the  house  is  suffi-  ment,  in  what  they  are  silent,  are  best  ez- 
cient ;  Rex  v.  Chandler,  14  East,  268 ;  and  pounded  according  to  the  use  and  reason  of 
the  delivery  may  be  to  a  person  on  the  primi-  the  common  law.**  Rex  «.  Simpson,  1  Stra. 
ses,  apparently  residing  there  as  a  servant.  45.  Unless,  therefore,  the  defendant  forfeits 
Id.  Ibid.  These  rules  apply,  however,  only  to  this  advantage  by  his  wilful  absence,  he  ought 
those  cases  where  the  defendant  does  not  in  to  be  called  upon  to  plead  before  any  evidence 
fact  sppear ;  for  if  he  actually  appears  and  is  given.  1  T.  R.  320.  And  the  witnesaee 
pleads,  there  is  no  longer  any  question  upon  must  be  sworn  and  examined  in  his  presence, 
the  sufficiency  or  regularity  of  the  summons.  Rex.  v.  Vipont,  2  Burr.  1163.  Or,  if  the  eTi- 
1  Stra.  261.  Paley  on  convictions,  2  ed.  by  dence  has  oeen  taken  down  in  his  absence, 
0owling,  21 ,  23.  and  is  read  over  to  him  afterwards,  the  witness 
(6)  The  magistrate  has,  in  general,  no  au-  must  at  the  same  time,  unless  the  defendant 
thority  to  compel  the  attendance  of  witnesses  upon  hearing  the  evidence  should  confess  the 
for  the  purpose  of  a  summary  trial ;  unless  fact.  Rex  v.  Hall,  1  T.  R.  320,  be  resworn  in 
where  it  is  specially  given  by  Act  of  Parlia-  his  presence,  and  not  merely  called  upon  to 
ment  This,  in  many  cases,  has  been  done  ;  assert  the  truth  of  his  former  testimony.  Rex 
and  in  sundry  Acts  the  provision  is  aocompa-  v.  Crowther,  1  T.  R.  125.  For  the  intent  of 
nied  with  a  penalty  on  refusal  to  attend  for  the  the  rule  is,  that  the  witness  should  be  subject- 
purpose  of  oeing  examined.  It  seems  agreed  ed  to  the  examination  of  the  defendant  upon 
that  the  examination  of  witnesses  must  be  his  oath.    2  Burr.  1163 ;  and  see  Rex  •  Kid- 


PUBLIC  WRONGS.  231 

in  writing :  upon  which  he  usually  issues  his  warrant,  either  to  apprehend 
the  ofiender,  in  case  corporal  punishment  is  to  be  inflicted  on  him  ;  or  else 
to  levy  the  penalty  incurred,  by  distress  and  sale  of  his  goods.  This  is, 
in  general,  the  method  of  summary  proceedings  before  a  justice  or  justices 
of  the  peace ;  but  for  particulars  we  must  have  recourse  to  the  several 
statutes,  which  create  the  offence,  or  inflict  the  punishment :  and  which 
usually  chalk  out  the  method  by  which  offenders  are  to  be  convicted. 
Otherwise  they  fall  of  course  under  the  general  rule,  and  can  only  be  con- 
victed by  indictment  or  information  at  the  common  law. 

III.  To  this  head,  of  summary  proceedings,  may  also  be  properly  refer- 
red the  method,  immemorially  used  by  the  superior  courts  of  justice,  of 
punishing  contempts  by  aUachmenty  and  the  subsequent  proceedings  there- 
on. 

The  contempts,  that  are  thus  punished,  are  either  direct,  which  openly 
insult  or  resist  the  powers  of  the  courts,  or  the  persons  of  the  judges  who 
preside  there  ;  or  else  are  consequential,  which  (without  such  gross 
indolence  or  direct  opposition)  'plainly  tend  to  create  an  universal  [*284] 
disregard  of  their  authority.  The  principal  instances,  of  either 
sort,  that  have  been  usually  (d)  punishable  by  attachment,  are  chiefly  of  the 
following  kinds.  1.  Those  committed  by  inferior  judges  and  magistrates ; 
by  acting  unjustly,  oppressively,  or  irregularly,  in  administering  those  por- 
tions of  justice  which  are  intrusted  to  their  distribution  :  or  by  disobeying 
the  king's  writs  issuing  out  of  the  superior  courts,  by  proceeding  in  a  cause 
after  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition,  certiorari,  error, 
supersedeas,  and  the  like.  For,  as  the  king's  superior  courts  (and  especially 
the  courts  of  king's  bench)  have  a  general  superintendance  over  all  inferior 
jurisdictions,  any  corrupt  or  iniquitous  practices  of  subordinate  judges  are 
contempts  of  that  superintending  authority,  whose  duty  it  is  to  keep  them 
within  the  bounds  of  justice.  2.  Those  committed  by  sheriffs,  bailiffs, 
goalers,  and  other  officers  of  the  court  by  abusing  the  process  of  the  law, 
or  deceiving  the  parties,  by  any  acts  of  oppression,  extortion,  collusive  be- 
haviour, or  culpable  neglect  of  duty  (7).  3  Those  committed  by  attorneys 
and  solicitors,  who  are  also  officers  of  the  respective  courts :  by  gross  in- 
stances of  fraud  and  corruption,  injustice  to  their  clients,  or  other  dishonest 
practice  (8).  For  the  malpractice  of  the  officers  reflects  some  dishonour  on 
their  employers :  and,  if  frequent  or  unpunished,  creates  among  the  people 
a  disgust  against  the  courts  themselves.  4.  Those  coitmutted  by  jurymen, 
in  collateral  matters  relating  to  the  discharge  of  their  office  ;  such  as. ma. 
^king  default,  when  summoned ;  refusing  to  be  sworn,  or  to  give  any  ver. 

(d)  3  Hawk.  P.  C.  14S,  «c. 


dj,  4  D.  and  R.  734  ;  2  M.  C..364.  This  rule  152  ;  Rex  v.  Thompson,  2  T.  R.  18 ;  Rex  t?. 
isconfirfned,  rather  than  contradicted,  by  those  Swallow,  3  T.  R.  284  ;  Paley,  39,  40.  * 
cases  wherein  convictions  have  been  sustain-  (7)  See  Tidd»  8  edit  308, 0.  312,  3.  231. 
ed  without  expressly  alleging  the  evidence  to  ^  (8)  It  is  not,  however,  usual  for  the  court  to 
have  been  taken  in  the  presence  of  the  defend*  interfere  in  a  sumniary  way  against  an  attur- 
ant.  Rex  v.  Baker,  2  Stra.  1240 ;  Rex  v.  Ai-  ney  for  a  mere  breach  ofpromise,  where  there 
ken,  3  Burr.  1786 ;  Rex  v.  Kempson,  Cowp.  is  nothing  criminal,  2  Wils.  371 ;  and  see  2 
241.  For  it  will  be  found  that  in  all  those  Moore.  665.  1  Bing.  102,  5;  or  on  account 
cases  the  iudgment  proceeded  upon  a  pre-  of  negligence  or  unskilfulness,  4  Burr.  20G0. 
sumption  collected  from  the  whole  conviction,  2  61a.  Rep.  780.  1  Chit.  Rep.  651 ;  except  it 
that  the  defendant  was  in  fact  present,  and  did  be  very  gross.  Say.  50, 169  ;  nor  for  the  mis- 
hear the  evidence  given,  which  was  always  conduct  of  an  attorney  independently  of  his 
admitted  to  be  necessary  to  the  regularity  of  profession.  But  see  4  B.  &  A.  47.  5  B.  & 
the  magistrate's  proceedings.  Rex «.  Vipont,  A.  898.  8  Chit.  Rep.  56.  1  Bingh.  91.  7 
8  Burr.  1163  ;  and  see  Rex  v.  Lovat,  7  T.  R.  Moore,  424.  437.    Tidd,  5  ed.  81. 
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diet ;  eating  or  drinking  without  the  leave  of  the  court,  and  especially  at 
the  cost  of  either  party ;  and  other  misbeha?ionr  or  irregularities  of  a 
similar  kind :  but  not  in  mere  exercise  of  their  judicial  capacities,  as  by  giv- 
ing a  false  or  erroneous  verdict.  5.  Those  committed  by  witnesses  :  by 
making  default  when  summoned,  refusing  to  be  sworn  or  examined,  or 
prevaricating  in  their  evidence  when  swoni.  6.  Those  committed  by  par- 
ties to  any  suit,  or  proceeding  before  the  court :  as  by  disobedience 
[*285]  to  any  *rule  or  order,  made  in  the  progress  of  a  cause ;  by  nou- 
payment  of  costs  awarded  by  the  court  upon  a  motion ;  or,  by  non- 
observance  of  awards  duly  made  by  arbitrators  or  umpires,  afler  having  en- 
tered into  a  rule  for  submitting  to  such  determination  (e).  Indeed  the  at- 
tachment for  most  of  this  species  of  contempts,  and  especially  for  non-pay- 
ment of  costs  and  non-performance  of  awards,  is  to  be  looked  upon  rather 
as  a  civil  execution  for  the  benefit  of  the  injured  party,  though  carried  on 
in  the  shape  of  a  criminal  process  for  a  contempt  of  the  authority  of  the 
court  (9).  And  therefore  it  hath  been  held  that  such  contempts,  and  the 
process  thereon,  being  properly  the  civil  remedy  of  individuals  for  a  private 
injury,  are  not  released  or  affected  by  the  general  act  of  pardon.  And  upon 
a  similar  principle,  obedience  to  any  rule  of  court  may  also  by  statute  10 
Geo.  III.  c.  50.  be  enforced  against  any  person  having  privilege  of  parlia- 
ment by  the  process  of  distress  infinite.  7.  Those  committed  l^  any  other 
persons  under  the  degree  of  a  peer :  and  even  by  peers  themselves,  when 
enormous  and  accompanied  with  violence,  such  as  forcible  rescaus  and  the 
like  (/) ;  or  when  they  import  a  disobedience  to  the  king's  great  preroga- 
tive writs  of  prohibition,  habeas  corpus  {g),  and  the  rest  (10).  Some  of  these 
contempts  may  arise  in  the  face  of  the  court ;  as  by  rude  and  contume- 
lious behaviour ;  by  obstinacy,  perverseness,  or  prevarication  :  by  breach  of 
the  peace,  or  any  wilful  disturbance  whatever  :  others  in  the  absence  of 
the  party ;  as  by  disobeying  or  treating  with  disrespect  the  king's  writ,  or 
the  rules  or  process  of  the  court ;  by  perverting  such  writ  or  process  to  the 
purposes  of  private  malice,  extortion,  or  injustice ;  by  speaking  or  writing 
contemptuously  of  the  court  or  judges,  acting  in  their  judicial  capacity  ; 
by  printing  false  accounts  (or  even  true  ones  without  proper  permission) 
of  causes  then  depending  in  judgment ;  and  by  any  thing,  in  short,  that  de- 
monstrates a  gross  want  of  that  regard  and  respect,  which  when  once 
courts  of  justice  are  deprived  of,  their  authority  (so  necessary  fortho  good 

order  of  the  kingdom)  b  entirely  lost  among  the  people  (11). 
[*286]  *The  process  of  attachment,  for  these  and  the  like  contempts, 
must  necessarily  be  as  ancient  as  the  laws  themselves.  For  laws, 
without  a  competent  authority  to  secure  their  administration  from  disobe- 
dience and  contempt,  would  be  vain  and  nugatory.  A  power  therefore  in  the 
supreme  courts  of  justice  to  suppress  such  contempts,  by  an  immediate  at- 
tachment of  the  offender,  results  from  the  first  principles  of  judicial  esta- 
blishments, and  must  be  an  inseparable  attendant  upon  every  superior  inr 

(<)8«eBookIII.Mig.l7.  '  (r)  4  Bur.  811.    Lords*  Joum.  7  Feb.  S  Job. 

(/)  StyL  S77.  S  Hawk.  P.  C.  198.  Cro.  Jac.  410.     im. 

SijL560. 

(9)  B^  the  InaolTent  actt  penont  commit-  (10)  But  a  peer  eaimot  be  attached  for  non- 
tea  to  prison  upon  an  attachment  for  non-pay-  pajrment  of  money,  pursuant  to  an  order  of 
ment  of  money,  awarded  to  be  paid  upon  a  nisi  prius,  which  nas  been  made  a  rale  of 
submission  to  an  arbitration,  whidi  has  been  couit  7  T.  R.  171.  448. 
made  a  rule  of  court,  or  upon  an  attachment  (11)  See  2  R.  8. 278,  §  10,  and  p.  534,  4  It 
for  not  paying  cosU,  may  have  the  benefit  of  dec.  regulating  the  subject  of  contempt  of 
that  statute  as  insolvent  debtors.  court. 
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bunal.  Accordingly  we  find  it  actually  exercised  as  early  as  the  annals  of 
our  law  extend.  And  though  a  very  learned  author  {h)  seems  inclinable  to 
derive  the  process  from  the  statute  of  Westm.  2. 13  Edw.  I.  c.  39.  (which 
ordains,  that  in  case  the  process  of  the  king's  courts  be  resistedhy  the  pow- 
er of  any  great  man,  the  sheriff  shall  chastise  the  resisters  by  imprison- 
ment, "  a  qua  non  deliberentur  sine  speciali  praecepto  domini  regis  :^  and  if  the 
sheriff  himself  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the 
principal  offenders,  their  aiders,  consenters,  commanders,  and  favourers, 
and  by  a  special  writ  judicial  they  shall  be  attached  by  their  bodies  to  appear 
before  the  court,  and  if  tbey  be  convicted  thereof  they  shall  be  punished  at 
the  king's  pleasure,  without  any  interfering  by  any  other  person  whatso- 
ever), yet  he  afterwards  more  justly  concludes,  that  it  is  a  part  of  the  law 
of  the  land ;  and,  as  such,  is  confirmed  by  the  statute  of  magna  charta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender  may 
be  instantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judges  (t), 
without  any  farther  proof  or  examination.  But  in  matters  that  arise  at  a 
distance,  and  of  which  the  court  cannot  have  so  perfect  a  knowledge,  un- 
less by  the  confession  of  the  party  or  the  testimony  of  others,  if  the  judges 
upon  affidavit  see  sufficient  ground  to  suspect  that  a  contempt  has  been 
committed,  they  either  make  a  rule  on  the  suspected  party  to  shew  cause 
why  an  attachment  should  not  issue  against  him  {j) ;  or,  in  veiy  flagrant 
instances  of  contempt,  the  attachment  issues  in  the  first  Instance 
(k) ;  as  it  also  *does,  if  no  sufficient  cause  be  shewn  to  discharge,  [*287] 
and  thereupon  the  court  confirms,  and  makes  absolute,  the  original 
rule.  This  process  of  attachment  is  merely  intended  to  bring  the  party  in- 
to court:  and,  when  there,  he  must  either  stand  committed,  or  put  in  bail, 
in  order  to  answer  upon  oath  to  such  interrogatories  as  shall  be  administer- 
ed to  him,  for  the  better  information  of  the  court  with  respect  to  the  circum- 
stances of  the  contempt.  These  interrogatories  are  in  the  nature  of  a 
charge  or  accusation,  and  must  by  the  course  of  the  court  be  exhibited 
within  the  first  four  days  (/) :  and,  if  any  of  the  interrogatories  are  improper, 
the  defendant  may  refuse  to  answer  it,  and  move  the  court  to  have  it  struck 
out  (m).  If  the  party  can  clear  himself  upon  oath,  he  is  discharged ;  but,  if 
perjured,  may  be  prosecuted  for  the  perjury  (n).  If  he  confesses  the  con- 
tempt, the  court  will  proceed  to  correct  him  by  fine,  or  imprisonment,  or 
both,  and  sometimes  by  a  corporal  or  infamous  punishment  (o).  If  the 
contempt  be  of  such  nature,  that,  when  the  fact  is  once  acknowledged, 
the  court  can  receive  no  farther  information  by  interrogatories  than  it  is  al- 
ready possessed  of  (as  in  the  case  of  a  rescous)  (p),  the  defendant  may  be 
admitted  to  make  such  simple  acknowledgment,  and  receive  his  judgment 
without  answering  to  any  interrogatories  (12) :  but  if  he  wilfully  and  ob- 
stinately refuses  to  answer,  or  answers  in  an  evasive  manner,  he  is  then 
clearly  guilty  of  a  high  and  repeated  contempt,  to  be  punished  at  the  dis- 
cretion of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader,  that  this  method  of 

(k)  OUb.  Hist.  C.  p.  ch.  3.  (m)  Stra.  444. 

(•)  Staand.  P.  C.  73.  b.  (n)  0  Mod.  73. 

U )  Styl.  877.  (0)  Cro.  Car.  140. 

(ft)  Salk.  84.    Stra.  185. 564.  fo)  The  King  «.  Elkins,  M.  8  Geo.  III.  B.  R. 
(1)  0  Mod.  73. 
-  

(12)  AUhough  th«  defendant  acknowledges    interrogatories,  unless  they  are  waived  bj  tht 
all  the  facts  charged  against  him,  yet  it  is  the    prosecutor.    5  T.  R.  368. 
praetioe  of  the  court  to  compel  him  to  answer 
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making  the  defendant  answer  upon  oath  to  a  criminal  charge,  is  not 
agreeiS^le  to  the  genius  of  the  common  law  in  any  other  instance  (q) ;  and 
seems  indeed  to  have  been  derived  to  the  courts  of  king's  bench  and  com- 
mon pleas  through  the  medium  of  the  courts  of  equity.  For  the  whole 
proceeds  of  the  courts  of  equity,  in  the  several  stages  of  a  cause, 
[*288]  and  finally  to  enforce  their  decrees,  was,  till  the  ^introduction  of  se- 
questrations, in  the  nature  of  a  process  of  contempt ;  acting  only  in 
personam  and  not  in  rem.  And  there,  after  the  party  in  contempt  has  an- 
swered the  interrogatories,  such  his  answer  may  be  contradicted  and  dis- 
proved by  affidavits  of  the  adverse  party :  whereas,  in  the  courts  of  law, 
the  admission  of  the  party  to  purge  himself  by  oath  is  more  favourable  to 
his  liberty,  though  perhaps  not  less  dangerous  to  his  conscience  ;  for,  if  he 
clears  himself  by  his  answers,  the  complaint  is  totally  dismissed.  And, 
with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this  one  parti- 
cular instance,  I  shall  only  for  the  present  observe,  that  as  the  process  by 
attachment  in  general  appears  to  be  extremely  ancient  (r),  and  has  in 
more  modern  times  been  recognized,  approved,  and  confirmed  by  several 
express  acts  of  parliament  {s),  so  the  method  of  examining  the  delinquent 
himself  upon  oath  with  regard  to  the  contempt  alleged,  is  at  least  of  as 
high  antiquity  (<),  and  by  long  and  immemorial  usage  la  now  become  the 
law  of  the  land. 


CHAPTER  XXI. 
OF  ARRESTS. 


We  are  now  to  consider  the  regular  and  ordinary  method  of  proceeding 
in  the  courts  of  criminal  jurisdiction ;  which  may  be  distributed  under 
twelve  general  heads,  following  each  other  in  a  progressive  order  ;  viz. 
1.  Arrest ;  2.  Commitment,  and  bail ;  3.  Prosecution  ;  4.  Process  :  5.  Ar- 
raignment, and  its  incidents  ;  6.  Plea,  and  issue  ;  7.  Trial,  and  conviction ; 
8.  Clergy  ;  9.  Judgment,  and  its  consequences  ;  10.  Reversal  of  Judg- 
ment; 11.  Reprieve,  or  pardon;  12.  Execution; — all  of  which  will  be 
discussed  in  the  subsequent  part  of  this  book. 

First,  then,  of  an  arrest  (1) ;  which  is  the  apprehending  or  restraining  of 
one's  person,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected 
crime.  To  this  arrest  all  persons  whatsoever  are,  without  distinction, 
equally  liable  in  all  criminal  cases :  but  no  man  is  to  be  arrested,  unless 
charged  with  such  a  crime,  as  will  at  least  justify  holding  him  to  bail 
when  taken.  And,  in  general,  an  arrest  may  be  made  four  ways  :  1.  By 
warrant :  2.  By  an  officer  without  warrant :  3.  By  a  private  person  also 

without  a  warrant :  4.  By  an  hue  and  cry. 
[•290]        •l.  A  warrant  may  be  granted  in  extraordinary  cases  by  the  pri- 
vy council,  or  secretaries  of  state  (a)  (2) ;  but  ordinarily  by  justices 

(f )  See  Book  m.  p.  100, 101.  (0  M.  5  Edw.  IV.  rot.  75.  cited  in  lUet.  Ent.  MS, 

(r)  Teub.  SO  Hen.  TI.  c.  87.    S9  Edw.  IV.  c.  94.  pi.  5. 

(«)  Stat.  43  Eliz.  c.  0,  ^  S.    13  Car.  II.  nt.  9.  c.  3.  (a)  1  LordRaym.  65. 
«4.    OftlOW.  Iil.c.l5.    lSAnn.8t.S,e.l5,«5. 


(n  As  to  arrests  in  criminal  cases  in  ge-    J.  tit.  Arrest, 
nerml,  see  1  Chit.  C.  L.  2  ed.  11  to  71.  Bam.       (2)  Or  by  the  speaker  of  the  hoose  of  eom- 
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of  the  peace  (3).  This  they  may  do  in  any  cases  where  they  have  a  juris- 
diction over  the  offence ;  in  order  to  compel  the  person  accused  to  appear 
before  them  (b) :  for  it  would  be  absurd  to  give  them  power  to  examine  an 
offender,  unless  they  had  also  a  power  to  compel  him  to  attend,  and  submit 
to  such  examination.  And  this  extends  undoubtedly  to  all  treasons,  felo- 
nies, and  breaches  of  the  peace  (4) ;  and  also  to  all  such  offences  as  they 
.  have  power  to  punish  by  statute  (5).  Sir  Edward  Coke  indeed  (c)  hath 
laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  warrant  to  appre- 
hend a  felon  upon  bare  suspicion ;  no,  not  even  till  an  indictment  be  ac- 
tually found :  and  the  contrary  practice  is  by  others  (d)  held  to  be  grounded 
rather  upon  connivance  than  t^e  express  nde  of  law ;  though  now  by  long 
custom  established.  A  doctrine  which  would  in  most  cases  give  a  loose 
to  felons  to  escape  without  punishment ;  and  therefore  sir  Matthew  Hale 
hath  combated  it  with  invincible  authority  and  strength  of  reason :  main- 
taining, 1.  That  a  justice  of  peace  hath  power  to  issue  a  warrant  to  appre- 
hend a  person  accused  of  felony,  though  not  yet  indicted  (e)  (6) ;  and,  2. 
That  he  may  also  issue  a  warrant  to  apprehend  a  person  suspected  of  felo- 
ny, though  the  original  suspicion  be  not  in  himself,  but  in  the  party  that 
prays  his  warrant ;  because  he  is  a  competent  judge  of  the  probability  of- 
fered to  him  of  such  suspicion.  But  in  both  cases  it  is  fitting  to  examine 
upon  oath  the  party  requiring  a  warrant,  as  well  to  ascertain  that  there  t ^ 
a  felony  or  other  crime  actually  committed,  without  which  no  warrant 
should  be  granted ;  as  also  to /yrovtf  the  cause  and  probability  of  suspecting 
the  party  against  whom  the  warrant  is  prayed  (/).  This  warrant  ought  to 
be  under  the  hand  and  seal  of  the  justice  (7),  should  set  forth  the  time  and 

(M  t  Hawk.  p.  C.  84.  (e)  S  Hal.  P.  C.  108. 

(c)  4  Lut.  170.  (jO  lUi,  110. 

Hi  8  Hawk.  P.  C.  84. 

mons  (14  East.  i.  1630  or  hoase  of  lords,  (8  1  B.  &  B.  548.  Gow.  84.  Fortes.  37.  358. 140. 
T.  R.  314,)  or  by  a  judge  of  the  court  of  king's  11  St.  Tr.  305.  316.     2Wjls.  159.  160,  and. 
bench.    1  Hale,  578 ;  and  see  48  Geo.  III.  c.  nuisances,  when  persisted  in,  Vent.  169.    % 
58.  Mod.  76.    5  Mod.  80. 142.    6  Mod.  180,  sub- 
When  the  offender  is  not  likelv  to  abscond  ject  the  offender  to  sneh  criminal  process., 
before  a  warrant  can  be  obtained,  it  is  in  ge-  And  there  are  some  misdemeanors  for  which, 
neral  better  to  appiehend  him  by  a  wmtau^  particular  acts  of  narliament  express]v  authe- 
than  for  a  prirate  person,  or  officer,  to  arrest  rize  a  justice  of  the  peace  to  issue  his  war- 
him  of  his  own  accord,  because  if  the  justice  rant,  as,  for  keeping  a  disorderly  house,  2^ 
should  grant  his  warrant  erroneously,  no  ac-  Geo.  II.  e.  36.  s.  6,  or  obtaining  money  under 
tion  lies  against  the  party  obtaining  it.    3  Esp.  false  pretences.     30  Geo.  II.  c.  24.     In  mo- 
166,  7.    £skdL  if  a  magistrate  exceed  his  juris-  dem  practice,  however,  it  is  not  usual  for  a 
diction,  the  officer  who  executes  a  warrant  is  justice  out  of  sessions  to  issue  a  warrant  for 
protected  from  liability,  and  the  magistrate  a  libel  on  a  private  individual,  or  for  perjury ; 
Dimself  cannot  be  suea  until  after  a  month's  though  where  an  illegal  publication  is  mani- 
notice  of  action,  during  which  he  may  tender  festly  dangerous  in  its  tendency  to  the  public 
amends,  24  Geo.  II.  c.  A,  see  ante,  1  book,  354.  interests,  they  wilt  exercise  that  discretion 
n.  37 ;  and  no  action  can  be  supported  aninst  with  which  long  practice  has  invested  them, 
the  party  procuring  the  warrant,  though  the  4  J.  B.  Moore,  195.    1  B.  &  B.  548.    Gow.  84: 
arrest  was  without  cause,  unless  it  can  be  prov-  This  also  they  will  always  do  on  the  commis* 
ed  that  the  warrant  was  obtained  maliciously,  sion  of  any  misdemeanor,  which  involves  an> 
1  T.  R.  535.    3  Esp.  R.  135.  attempt  to  perpetrate  a  felony.    And  when  as* 

(3)  In  New*York,  arrests  for  any  criminal  sembled  in  session,  they  may  issue  a  warrant 
offence  mav  be  directed  by  justices  of  the  against  a  party  suspected  of  perjury,  even 
peace,  and  by  the  chancellor,  judges  of  the  though  he  has  not  been  indicted. 

supreme  court,  of  the  superior  court  of  the  (5)  Where  a  statute  gives  a  instice  juris- 

city  of  New-York;  circuit  judges ;  judges  of  diction  over  an  offence,  it  impliedly  gives  him 

county  courts,  mayors,  recorders,  and  alder-  power  to  apprehend  any  person  charged  with 

men  of  cities :  supreme  court  commissioners ;  such  offence  ;  and  especially  after  a  party  has 

and  by  the  special  justices  and  assistant  jus-  neglected  a  summons.    2  Bing.  63.    nawk.b. 

tioes  of  the  city  of  New-York ;  and  by  no  2.c.  13.s.  15.    12  Rep.  131.  b.    10  Mod.  248.    ■ 

others.    2  R.  S.  706,  ^  1.  (6)  See  accordingly,  2  R.  S.  706,  ^  3. 

(4)  Petjury  and  libels,  4  J.  B.  Moors,  105.  (7)  But  it  seems  sufficient  if  it  be  in  writ* 
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place  of  making,  and  the  cause  for  whicli  it  is  made,  and  sluMiId  be 
[*291]  directed  to  the  ^ccmstaUe  or  other  peace-officer  (or,  it  may  be,  to 

any  private  person  by  name)  (g)  (8),  requiring  him  to  bring  the 
party  either  generally  (9)  before  any  justice  of  the  peace  for  the  county  ot 
only  before  the  justice  who  granted  it ;  the  warrant  in  the  latter  case  being 
called  a  special  warrant  (A).  A  general  warrant  to  apprehend  all  persons 
suspected,  without  naming  or  particularly  describing  any  person  in  special, 
is  illegal  and  void  for  its  uncertainty  (t) ;  for  it  is  the  duty  of  the  magistrate, 
and  ought  not  to  be  left  to  the  officer,  to  judge  of  the  ground  of  suspicion. 
And  a  warrant  to  apprehend  all  persons,  guilty  of  a  crime  therein  specified, 
is  no  legal  warrant :  for  the  point,  upon  which  its  authority  rests,  is  a  fact  to 
be  decided  on  a  subsequent  tnal ;  namely,  whether  the  person  apprehended 
thereupon,  be  really  guilty  or  not  (10).  It  is  therefore  in  fact  no  warrant 
at  all ;  for  it  will  not  justify  the  officer  who  acts  under  it  {k) :  whereas  a 
warrant  properly  penned  (even  though  the  magistrate  who  issues  it  should 
exceed  his  jurisdiction),  will  by  statute  24  Geo.  II.  c.  44.  at  all  events  in« 
demnify  the  officer  who  executes  the  same  ministerially.  And  when  a 
warrant  is  received  by  the  officer  he  is  bound  to  execute  it,  so  far  as  the 
jurisdiction  of  the  magistrate  and  himself  extends.  A  warrant  from  the 
chief,  or  other,  justice  of  the  court  of  king's  bench  extends  all  over  the 
kingdom :  and  is  teste^d^  or  dated^  England;  not  Oxfordshire^  Berks,  or  odiei 
particular  county.     But  the  warrant  of  a  justice  of  the  peace  in  one  coun^, 

as  Yorkshire,  must  be  backed,  that  is,  signed  by  a  justice  of  the 
[*292]    *peace  in  another,  as  Middlesex,  before  it    can  be   executed 

there  (11).  Formerly,  regularly  speaking,  there  ought  to  have 
been  a  fresh  warrant  in  every  fresh  county :  but  the  practice  of  backing 
warrants  had  long  prevailed  without  law,  and  was  at  last  authorized  by 
statutes  23  Geo.  II.  c.  26.  and  24  Geo.  II.  c  55.     And  now,  by  statute 

(f)  Salk.  176.  inadvertently  continued  in  every  refgn,  and  under 

(A)  3  Hawk.  P.  C.  85.  every  administration,  except  the  four  last  years  of 

(i)  1  Hal.  P.  C.  MO.    t  Hawk.  P.  C.  88.  queen  Anne,  down  to  the  year  1703 :  when  B«cfa  a 

ik)  A  practice  had  obtained  in  the  secretazies' of-  warrant  being  issued  to  appfrehend  the  authors, 

flee  ever  since  the  restoration,  grounded  on  some  printers,  and  publishers  of  a  certain  seditions  libei, 

clauses  in  the  acts  for  regidating  the  press,  of  issu-  its  validity  was  disputed ;  and  the  waxraot  was  ad- 

ing  general  warrants  to  take  up  (without  naming  judged  bv  the  whole  court  of  kind's  bench,  to  bo 

any  person  in  particular)  the  authors,  piinters,  or  void,  in  the  case  of  Money  v.  Leach.    TVin.  5  Geo. 

fkubhshers  of  such  obscene  or  seditious  libels,  as  ///.  B.  R.  After  wliich  the  Issuing  of  such  general 

were  particularly  specified  in  the  warrant.    When  warrants  was  declared  illegal  by  a  vote  of  the  house 

those  acts  expired  in  lOM,  the  same  practice  was  of  commons.    (Com.  Jonm .  SS  Apr.  1706.) 

ing  and  signed  by  him,  unlets  a  seal  is  express-  directed,  it  must  be  directed  to  the  constable» 

iy  lequired  by  a  particular  act  of  parliament  and  not  to  the  sheriff,  unless  such  power  be 

Willes  Rep.  411.    Ball.  N.  P.  C.  83.  given  br  the  act    2  Ld.IUym.  1193.    2  Salk. 

In  New-York  a  seal  is  not  required,  (2  R.  381.  sea  vid.    1  H.  Bla.  15»  notis.    These  dis- 

S.  706, 6  3) :  and  the  warrant  is  to  be  returned  tioctions  are  now  rendered  immaterial  by  the 

4)efoi«  tne  officer  who  issued  it:  Id.  5  Geo.  IV.  c.  18.  s.  6,  miiereby  the  constable, 

(8)  it  has  recently  been  decided,  that  war-  or  any  other  peaceofficer,  of  any  parish  or 
rants  may  be  directed  to  officers  either  by  their  place,  may  execute  any  warrant  within  the 
particular  names  or  by  the  description  of  their  magistrate's  jurisdiction,  whether  the  warrant 
•office  ;  and  that  in  me  first  case,  the  officer  be  addressed  to  \am  bj  name  or  not ;  or  wfae- 
may  exeeute  the  warrant  any  where  within  ther  he  be  a  constable  or  peace-officer,  &e. 
the  jurisdiction  of  the  magistrate  who  issued  of  the  place  in  which  he  executes  the  war- 
it  ;  in  the  tatter  case,  not  beyond  the  precincts  rant 

«f  bis  office.    And  where  a  warrant  of  a  ma-  (9)  The  warrant  need  not  state  the  time 

cistrate  was  directed  "To  the  constables  of  when  the  party  is  to  be  brought  before  the 

W.  and  to  all  other  his  majesty's  officers,"  it  magistrate  for  examination.    Ix>rt.  143.    6  T. 

was  hdM  that  the  constables  of  W.  (their  R.  110. 

names  not  being   inserted   in  the  warrant)  (10)  General  warranto  to  take  up  loose,  idle, 

could  not  exe^ate  it  out  of  the  district    1  Bar.  and  dieorderiy  people,  3  Burr.  1766.  and  search 

&  Cres.  288.     2  D.  dc  R.  444.     If  an  act  of  warrants.  Hawk.  b.  3.  c.  13.  a.  17.  n.  6.  an  the 

parliament  direct  that  a  justice  shall  grant  a  only  exceptions  to  this  rule, 

wamat,  and  do  not  state  to  whom  it  shall  be  (It)  So  in  New-York.    (2  R.  8. 707,  $  ft.) 
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13  Greo.  III.  c.  31.  any  warrant  for  apprehending  an  English  offender,  who 
may  have  escaped  into  Scotland,  and  vice  versa,  may  be  endorsed  and  ex- 
ecuted by  the  local  magistrates,  and  the  offender  conveyed  back  to  that 
part  of  the  united  kingdoms,  in  which  such  offence  was  committed  (12). 
2.  Arrests  by  officers  wkhout  warranty  may  be  executed,  1  By  a  justice 
of  the  peace ;  who  may  himself  apprehend,  or  cause  to  be  apprehended, 
by  word  only,  any  person  committing  a  felony  or  breach  of  the  peace  in 
his  presence  (/).  2.  The  sheriff  (13),  and,  3.  The  coroner,  may  apprehend 
any  felon  within  the  county  without  warrant.  4.  The  constable,  of  whose 
office  we  formerly  spoke  (m),  hath  great  original  and  inherent  authority 
with  regard  to  arrests.  He  may,  without  warrant,  arrest  any  one  for  a 
breach  of  the  peace,  committed  in  his  view,  and  carry  him  before  a  jus- 
tice of  the  peace.  And,  in  case  of  felony  actually  committed,  or  a  dan- 
gerous wounding,  whereby  fdlony  is  like  to  ensue,  he  may  upon  probable 
suspicion  arrest  the  felon  (14) ;  and  for  that  purpose  is  authorized  (as  upon 

(i)  1  Hal.  p.  C.46.  (M)  See  book  I.  page  S55. 

(12)  And  now  by  the  44  Oeo.  III.  c.  92.  if  to  or  returning  from  the  same  on  anv  day. 

any  offender  has  escaped  from  Ireland  into  Bac.  Ab.  Trespass,  D.  3.  And  if  a  person  having 

England  or  Scotland,  or  w«  vend^  he  majr  be  committed  a  felony  in  a  foreign  coantiy  comes 

apprehended  by  a  warrant  endorsed  by  a  jus-  into  England,  he  may  be  arrested  here,  and 

tice  of  the  peace  of  the  county  or  jurisdiction  conveyed  and  given  np  to  the  manstrates  of 

within  which  the  offender  shall  be  found ;  and  the  country,  against  the  laws  of  which  the  of- 

he  may  be  conveyed  to  that  part  of  the  united  fence  was  committed.    4  Taunt  34.t 

kingdom,  in  which  the  warrant  issued,  and  the  It  may  be  here  observed  as  a  general  rule, 

offence  is  chaned  to  have  been  committed.  that  if  the  warrant  be  materially  defective,  or 

Bv  the  54  Geo.  III.  c.  186.  all  warrants  is-  the  officer  exceed  his  authority  in  executing 
sued  in  England,  Scotland,  or  Ireland,  may  be  it,  and  if  he  be  killed  in  the  attempt,  this  is 
executed  in  any  part  of  the  United  Kingdom,  only  manslaughter  in  the  par^  whom  he  en- 
lodependently  of  this  the  secretary  of  state  deavoured  to  arrest,  1  East  P.  C.  310. 1  Leach, 
for  Ireland  may,  by  his  warrant,  remove  a  pri-  206.  6  T.  R.  122.  5  East.  308.  1  B.  &  O. 
soner  then  to  be  tried  in  England,  for  an  of-  291 ;  and  any  third  person  may  lawfully  inter- 
fence  committed  in  the  latter,  3  Esp.  Rep.  fere  to  prevent  an  arrest  under  it ;  doing  no 
178 ;  and  an  Enflish  justice  may  commit  a  ibore  than  is  necessary  for  that  purpose.    5 

ferson  here  who  nas  conunitted  an  offence  in  East,  304,  8.  1  Leach,  206. 
reland,  preparatory  to  sending  him  thither  for  (13)  And  the  sheriff  may  arrest,  though  the 
trial.  2  Stn .  848.  4  Taunt.  34.  party  be  merely  suspected  of  a  capital  offence. 
With  respect  to  the  time  of  arresting  a  per-  2  Hale,  87 ;  and  if  the  sheriff  be  assaulted  in 
son. — A  penon  may  be  apprehended  in  the  the  execution  of  his  office,  he  may  arrest  the 
night  as  well  as  the  day,  9  Co.  66 ;  and  though  offender.  1  Saund.  77.  1  Taunt  146. 
the  stotute  29  Car.  II.  c  7.  s.  6.  prohibits  arreste  (14)  A  consteble  may  justify  an  imprison- 
on  Sundays,  it  excepte  the  cases  of  treasons,  ment,  without  warrant,  on  a  reasonable  charge 
felonies,  and  breacbBS  of  the  peace :  in  these  of  felony  made  to  him,  although  he  afterwards 
cases,  tnerefore,  an  arrest  may  be  made  on  discharges  the  prisoner  without  taking  him 
that  day.  Cald.  291.  IT.  R.  265.  Willes,  before  a  magistrate,  and  although  it  turn  out 
459.  that  no  felony  was  committed  by  any  one, 
As  to  the  pllaee  in  which  a  party  may  be  ar-  Holt  C.  N.  P.  418.  Cald.  291 ;  and  the  charge 
rested.  Since  the  privileges  of  sanctuary  and  need  not  specify  all  the  partionlan  necessary 
abjuration  were  abolished,  t^  21  Jac.  I.  c  28,  to  constitute  the  offence.  R.  dc  R,  C.  C.  329. 
no  place  affords  protection  to  offenden  against  In  general,  however,  a  consteble  cannot,  with- 
Ute  criminal  law.  And  even  the  clernr  ma^,  out  an  express  charge  (»r  warrant,  justify  the 
on  a  criminal  charge,  be  anested  whilst  in  arrest  of  a  supposed  offender,  upon  suBpicion 
their  churehes,  Cro.  Jac.  321.  thoagh  it  is  ille-  of  his  guilt,  unless  some  actual  felony  has 
gal  to  arrest  them  in  an^  civil  case,  whilst  in  been  committed,  and  there  is  reasonable  cause 
the  church  to  perform  divine  service,  or  going  for  the  suspicion  that  the  party  imprisoned  is 

t  It  seems  extremely  doubtful  whether  this  Johns.  Ch.  R.  106  (in  1819).    2  Wheeler's  R. 

decision  should  be  followed  in  the  U.  S.  with-  (in  1823).    5  Wheat  R.  note  1.    Letter  of  Mr. 

out  a  treaty  for  that  purpose ;  see  the  case  of  Jefferson  to  Mr.  Genet,  12'Sept  1793,  (1  Amer 

Carrara,  aUas  Polari,  in  the  New-York  Ame-  State  Papers,  176.)    Mr.  Monroe's  instruc- 

rican  for  the  country,  £ot  Oct  7, 1831,  decided  tions  to  the  American  Comm'rs.  id.  9  vol.  p. 

by  Mr.  Recorder  Riker,  acoording  to  the  case  347  (in  1813).    Mr.  Livingston's  letter  to  Gov. 

in  Taunton,  and  in  favour  of  the  constitution-  Throop,  24  Aug.  1831.     Amer.  Jurist,  No.  2. 

ality  of  the  law  of  New-York  authorizing  the  p.  304.  See  also  1  R.  S.  164,  6  8,  6lc.  :    2  Id. 

■wrender  of  criminals  flying  horn  foreign  748,  ^  45.     And  see  note  (8),  p.  353,  Hov. 

oonntries.    See  the  cases  there  referred  to,  4  notes,  nt  end. 
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a  justice's  warrant)  to  break  open  doors,  and  even  to  kill  the  felon  if  he 
cannot  otherwise  be  taken ;  and,  if  he  or  his  assistants  be  killed  in  attempt- 
ing such  arriBstSy  it  is  murder  in  all  concerned  (n).  5.  Watchmen,  either 
those  appointed  by  the  statute  of  Winchester,  13  Edw.  I.  c.  4.  to  keep 
watch  and  ward  in  all  towns  from  sun-setting  to  sun-rising,  or  such  aa 
are  mere  assistants  to  the  constable,  may  virtute  officii  arrest  all  offenders, 
and  particularly  night-walkers,  and  commit  them  to  custody  till  the  mom- 
ing  (o)  (15). 

2.  Any  private  person  (and  a  fortiori  a  peace-officer)  that  is 
[*293]  present  when  any  felony  is  committed,  is  bound  by  the  law  to  *ar- 
rest  the  felon,  on  pain  of  fine  and  imprisonment, '  if  he  escapes 
through  the  negligence  of  the  standers-by  (p).  And  they  may  justify 
breaking  open  the  doors  upon  following  such  felon  ;  and  if  they  kill  him^ 
provided  he  cannot  be  otherwise  taken,  it  is  justifiable  ;  though  if  they  are 
killed  in  endeavouring  to  make  such  arrest,  it  is  murder  (q).  Upon  proba- 
ble suspicion  also  a  private  person  may  arrest  the  felon,  or  other  person  so 
suspected  (r)  (16).     But  he  cannot  justify  breaking  open  doors  to  do  it ; 

(n)  9  Hal.  P.  0.  88,80.  {a)  S  Hal.  P.  C.  77. 

(0)  Ibid.  98.  (r)  Stat.  30  Geo.  II.  c.  94. 

ip)  9  Hawk.  P.  C.  74. 

Siilty.    4  Esp.  Rep.  80.    Holt  C.  N.  P.  478.  he  has  committed  aome  disorderly  or aaspicions 

awk.  b.  2.  12.  s.  16.     2  Hale,  02.  89.  n.  £  act.    Bac.  Ab.  Trespass,  D.  3.    2  Lord  Raym. 

Cald.  291 ;  and  a  constable  is  not  justified  in  1301. 

apprehending  and  imprisoning  a  person  on  (16)  Where  a  felony  has  been  aehudly  corn- 
suspicion  of  having  received  stolen  goods,  on  mitted,  a  private  person  acting  with  a  good 
the  mere  assertion  of  one  of  the  principal  fe-  intention,  and  upon  such  information  as 
Ions.  2  Stark.  167.  There  are,  however,  au-  amounts  to  a  reasonable  and  probable  ground  of 
thorities  in  favour  of  an  exception  to  this  rule  suspicion,  is  justified  in  apprehending  witlioat 
in  the  case  of  night-walkers,  and  persons  rca-  a  warrant  the  suspected  person  in  order  to 
sonably  suspect^  of  felony  in  the  night.  3  carry  him  before  a  magistrate.  Cald.  291. 
Taunt.  14.  1  East  P.  C.  303.  Hawk.  b.  2.  o.  4  Taunt.  34, 5.  Price,  525.  But  where  a  pri- 
12.  8.  20.  2  Hale,  89.  5  Edw.  3.  c.  14.  2  vate  person  had  delivered  another  into  the  cus- 
Inst.  52.  Bac.  Ab.  tit.  Constable,  G.  And,  tody  of  a  constable,  upon  a  suspicion  which 
by  a  modern  act  of  parliament,  an  express  pow-  appeared  afterwards  to  be  unfounded^  it  was 
er  is  given  to  constables  and  other  peace-offi-  held  that  the  person  so  arrested  might  maintain 
cers,  when  on  duty,  to  appcehend  every  per-  an  action  of  trespass  for  an  assault  and  falsa 
son  who  majr  reasonably  be  suspected  of  hav-  imprisonment  against  such  private  person,  al- 
ing,  or  carrying,  or  by  any  ways  conveying,  at  though  a  felony  had  been  actually  committed, 
any  time,  after  sun-setting  and  before  sun-ris-  6  T.  R.  315. 

ing,  goods  suspected  to  be  stolen.     22  Geo.  With  respect  to  interference,  and  arrests  in 

III.  c.  58.  s.  3.    54  Geo.  III.  c.  57.  s.  16,  17,  order  to  prevent  the  commission  of  a  crime 

18.    And  other  statutes,  32  Geo.  IIT.  c.  513.  s.  any  person  may  lawfully  lay  hold  of  a  lunatic 

17.    51  Geo.  III.  c.  119.  s.  18  and  24,  authorize  about  to  commit  any  mischief,  which,  if  com 

constables  and  other  peace-officers  to  appro-  milted  by  a  sane  person,  would  constitute  a 

bend  evil-disposed  ana  suspected  persons  and  criminal  offence  ;  or  any  other  person  whom 

reputed  thieves.    Thus,  by  the  32  Geo.  III.  c.  he  shall  see  on  the  point  of  committing  a  trea- 

53.  s.  17,  constables,  headborooghs,  patroles,  son  or  felony,  or  dome  any  act  which  will  ma- 

and  watchmen,  are  empowered  to  apprehend  nifestly  endanger  the  life  or  person  of  another, 

reputed  thieves  frequenting  the  streets,  high-  and  may  detain  him  until  it  may  be  reasonably 

ways,  and  avenues  of  public  resort,  and  con-  presumed  that  he  has  changed  his  purpose  ; 

vey  them  before  a  proper  magistrate.    And  in  but  where  he  interferes  to  prevent  others  from 

Older  to  give  more  effect  to  the  public  office  at  fighting,  he  should  first  notify  his  intention  to 

Bow-street,  the  51  Geo.  III.  c.  119.  s.  24.  and  prevent  the  breach  of  the  peace.    Hawk  b.  2. 

54  Geo.  III.  c.  37.  s.  16, 17, 18,  direct  two  ma-  c.  12.  s.  19.    1  Hale,  589.    2  Rol.  Ab.  559.  E. 

gistrates  of  that  office  (of  whom  the  chief  pi.  3.  n.  8.     Selw.  3d  ed.  830.     Com.  Dig. 

magistrate  must  be  one),  to  swear  in  men  to  Pleader,  3  M.  22.     Bac.  Abr.  Trespass^  D.  3. 

act  as  consubles  for  Middlesex,  Surrey,  Es-  1  East  P.  C.  304.    Thus  any  one  may  justify 

sex,  Kent,  and  Westminster,  and  enable  the  breaking  and  entering  a  party's  house  and  im- 

persons    so   sworn  to    apprehend   offenders  prisoning  him,  to  prevent  him  from  murdering 

n^inst  the  peace,  both  by  night  and  by  day,  nis  wife,  who  cries  out  for  assistance.    2  B. « 

with  all  the  powers  which  other  constables  P.  260.     Selw.  3d  ed.  830.     Bao.  Abr.  Tres- 

possess.  pass,  D.  3.    And  the  riding  in  a  body  to  quell 

(15)  But  at  common  law,  no  peace-officer  is  a  riot  is  lawful,  and  no  information  will  be 

justified  in  taking  up  a  night-walker,  unless  granted  for  small  irregularities  in  the  punuat 
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and  if  either  party  kill  the  other  ia  the  attempt,  it  is  manslaughter,  and  no 
more  (s).  It  is  no  more,  because  there  is  no  malicious  design  to  kill :  but 
it  amounts  to  so  much,  because  it  would  be  of  mbst  pernicious  consequence, 
if,  under  pretence*  of  suspecting  felony,  any  private  person  might  break 
open  a  house,  or  kill  another ;  and  also  because  such  arrest  upon  suspicion 
is  barely  permitted  by  the  law,  and  not  enjoined,  as  in  the  case  of  those  who 
are  present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  pri- 
vate men  are  concerned,  and  that  is,  upon  an  hue  and  cry  raised  upon  a 
'felony  committed.  An  hue  (from  huer,  to  shout,  and  cry),  hutesium  et 
clamor,  is  the  old  common  law  process  of  pursuing,  with  horn  and  with 
voice,  all  felons,  and  such  as  have  dangerously  wounded  another  (<).  It  is 
also  mentioned  by  statute  Westm.  1.  3  Edw.  I.  c.  9.  and  4  Edw.  I.  de 
officio  coronatoris.  But  the  principal  statute,  relative  to  this  matter,  is  that 
of  Winchester,  13  Edw.  I.  c.  1.  and  4.  which  directs,  that  from  thence- 
forth every  county  shall  be  so  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  fresh  suit  shall  be  made  from  town  to  town,  and 
from  county  to  county ;  and  that  hue  and  cry  shall  be  raised  upon  the 
felons,  and  they  that  keep  the  town  shall  follow  with  hue  and  cry  with  all 
the  town  and  the  towns  near ;  and  so  hue  and  cry  shall  be  made  from  town 
to  town,  until  they  be  taken  and  delivered  to  the  sheriff.  And, 
that  such  hue  and  cry  may  more  effectually  be  made,  the  *hun-  [*294] 
dred  is  bound  by  the  same  statute,  cap.  3,  to  answer  for  all  rob- 
beries therein  committed,  unless  they  take  the  felon  ;  which  is  the  founda- 
tion of  an  action  against  the  hundred  {u),  in  case  of  any  loss  by  robbery. 
By  statute  27  Eliz.  c.  13.  no  hue  and  cry  is  sufficient,  unless  made  with 
both  horsemen  and  footmen.  And  by  statute  8  Geo.  II.  c.  16.  the  constable 
or  like  officer,  refusing  or  neglecting  to  make  hue  and  cry,  forfeits  5/.  :  and 
the  whole  viil  or  district  is  still  in  strictness  liable  to  be  amerced,  according 
to  the  law  of  Alfred,  if  any  felony  be  committed  therein  and  the  felon 
escapes  (17).  An  institution  which  hath  long  prevailed  in  many  of  the 
eastern  countries,  and  hath  in  part  been  introduced  even  into  the  Mogul 
empire,  about  the  beginning  of  the  last  century  ;  which  is  said  to  have  ef- 
fectually delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  some  places  the  villages,  in  others  the  officer  of  justice,  responsible  for 
all  the  robberies  conunitted  within  their  respective  districts  (w).  Hue  and 
cry  (x)  may  be  raised  either  by  precept  of  a  justice  of  the  peace,  or  by  a 
peace-officer,  or  by  any  private  man  diat  knows  of  a  felony.  The  party 
raising  it  must  acquaint  the  constable  of  the  vill  with  all  the  circumstances 
which  he  knows  of  the  felony,  and  the  person  of  the  felon  ;  and  thereupon 
the  constable  is  to  search  his  own  town,  and  raise  all  the  neighbouring  vills, 
and  make  pursuit  with  horse  and  foot ;  and  in  the  prosecution  of  such  hue 
and  cry  the  constable  and  his  attendants  have  the  same  powers,  protection, 
and  indemnification,  as  if  acting  under  a  warrant  of  a  justice  of  the  peace. 
But  if  a  man  wantonly  or  maliciously  raises  an  hue  and  cry,  without  cause, 
he  shall  be  severely  punished  as  a  disturber  of  the  public  peace  (y). 

(«)  9  Hal.  P.  C.  83,  83.  {v)  Mod.  Un.  Hist.  vi.  S8S .  vli.  150. 

(0  Bncton,  2.  3,  tr.  9,  e.  1,  «  1.    Mlrr.  c.  9,  >  6.         (x)  9  Hal.  P.  C.  100-104. 
(M)  Seo  Book  III.  page  101.  '  (y)  1  Hawk.  P.  C.  75. 

of  such  a  design.    )  Bla.  Rep.  47.    J  0.  &  P.  till  he  be  carried  before  a  magistrate.    1  R.  & 

264.  n.  a.    1  £ast  P.  C.  304.    If  a  man  be  M.  C.  C.  03. 

found  attempting  to  commit  a  felony  in  the        (17)  These  acts  are  all  repealed  bj  7  and  8 

night,  any  one  may  apprehend  and  detain  him  Geo.  IV.  c.  27. 
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In  order  to  encourage  fartlier  the  apprehending  of  certain  felons,  rewards 
and  inwrnmities  are  bestowed  on  such  as  bring  them  to  justice,  by  divers 
acts  of  parliament.  The  statute  4  &  5  W.  &  M.  c.  8.  enacts,  tluit  such  as 
apprehend  a  highwayman,  and  prosecute  him  to  conviction,  shall  re- 
ceive a  reward  of  401,  from  the  public  ;  to  be  paid  to  them  (or,  if 
[*295]  *idlled  in  the  endeavour  to  take  him,  their  executors)  by  the  sheriff 
of  the  county ;  besides  the  horse,  furniture,  arms^  money,  and  other 
goods  taken  upon  the  person  of  such  robber  ;  with  a  reservation  of  the 
right  of  any  person  from  whom  the  same  may  have  been  stolen :  to  which 
the  statute  8  Greo.  II.  c.  16.'8uperadds  10/.  to  be  paid  by  the  hundred  in- 
demnified by  such  taking.  By  statutes  6  &  7  W.  III.  c.  17.  and  15  Geo. 
II.  c.  28.  persons  apprehending  and  convicting  any  offender  against  those 
statutes,  respecting  the  coinage,  shall  (in  case  the  offence  be  treason 
or  felony)  receive  a  reward  of  forty  pounds ;  or  ten  pounds,  if  it  only 
amount  to  counterfeiting  the  copper  coin.  By  statute  10  ^  11  W.  III.  c. 
23.  any  person  apprehending  and  prosecuting  to  conviction  a  felon  guil^ 
of  burghury,  house-breaking,  horse-stealing,  or  private  larceny  to  the  value 
of  5^.  from  any  shop,  ware-house,  coach-house,  or  stable,  shall  be  excused 
from  all  parish  offices.  And  by  statute  5  Ann.  c.  31.  any  person  so  ap- 
prehending and  prosecuting  a  burglar,  or  felonious  house-breaker,  (or,  if 
killed  in  the  attempt,  his  executors),  shall  be  entitled  to  a  reward  of  40/.  (a). 
By  statute  6  Geo.  I.  c.  23.  persons  discovering,  apprehending,  and  prose- 
cuting to  conviction,  any  person  taking  reward  for  helping  others  to 
their  stolen  goods,  shall  be  entitled  to  forty  pounds.  By  statute  14  Geo. 
II.  c.  6.  explained  by  15  Greo.  II.  c.  34.  any  person  apprehending  and  prose- 
cuting to  conviction  such  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
or  other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for  every  such 
conviction  receive  a  reward  of  ten  pounds.  Lastly,  by  statute  16  Geo.  II. 
c.  15.  and  8  Geo.  III.  c.  15.  persons  discovering,  apprehending,  and  con- 
victing felons  and  others  being  found  at  large  during  the  term  for  which 
they  are  ordered  to  be  transported,  shall  receive  a  reward  of  twenty 
pounds  (18). 


CHAPTER  XXII. 
OF  COMMITMENT  AND  BAIL. 

When  a  delinquent  is  arrested  by  any  of  the  means  mentioned  in  the 
preceding  chapter,  he  ought  regularly  to  be  carried  before  a  justice  of  the 
peace  (1) :  and  how  he  is  there  to  be  treated,  I  shall  next  shew,  under  the 
second  head,  of  commitment  and  %aiL 

(«)  Hie  ftatntet  4  &  5  W.  d;  M.  c.  8.    6  A  7  W.  fhe  BhertA)  an  extended  to  the  eoontf-pelatiiM 

HI.  c.  17.  and  ft  Ann.  e.  SI.  (together  with  S  Geo.  I.  of  Duiham,  hjr  itat.  14  Geo.  U I.  c.  40. 
c.  19,  k  4,  which  directs  the  metliod  of  reimbuning 

"  ■                  '  ■  ■    — ^—  .     .  - 

fl8)  The  above  nets  are  repealed  by  7  and  held  that  though  a  oonatable  might  be  iuattfied 

8  Geo.  IV.  o.  22.  27.  64.  and  58  Geo.  HI.  c.  in  remoring  lum  from  the  churoh,  ana  detain- 

70 ;  and  costs  are  allowed  to  prosecators  in  ing  him  till  the  service  was  over,  yet  he  ooold 

certain  cases.  not  legally  detain  him  afterwards  to  take  him 

(1)  In  a  late  case,  where  it  was  stated  the  before  a  magistrate,  2  B.  Ac  C.  609. 

party  behaved  improperly  in  a  church,  it  was  A  vaUhman  shoaid  deliver  the  supposed  of- 
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The  justice  betoe  whom  such  prisoner  is  brought^  is  bouiid  immediately 
to  examine  the«circumstances  of  the  crime  alleged  (2) :  and  to  this  end  by 
statute  2  &  3  Ph.  &,  M.  c.  10.  he  is  to  take  in  writing  the  examination  of 
such  prisoner,  and  the  information  of  those  who  bring  him  (3) :  which,  Mr. 
Lambard  observes  (a),  was  the  first  warrant  giren  for  the  examination  of  a 
felon  in  the  £nglish  law.  For,  at  the  conunon  law,  nemo  tenebatur  prodere 
seipsum :  and  his  faolt  was  not  to  be  wrung  out  of  himself,  but  rather  to 
be  discovered  by  other  means  and  other  men.  If  upon  this  inquiry  it  ma- 
nifestly appears,  that  either  no  such  crime  was  committed,  or  that  the  sus- 
picion entertained  of  the  prisoner  was  wholly  groundless,  in  such  cases 
only  it  is  lawful  totally  to  discharge  him.  Otherwise  he  must  either  be 
committed  to  prison,  or  give  bail :  that  is,  put  in  securities  for  his  appear- 
ance, to  answer  the  charge  against  him  (4).    This  commitment  therefore 

(a)  Eimarch,  b.  S,  c.  7.    See  page  S57. 

feoder  orer  to  a  ccnwtaUe,  or  take  him  before  ting  for  so  long  a  period  ;  and  they  referred  to 

a  magistrate.    Dalt.  J.  c.  104.  the  case  of  Scavage  «.  Tateham,  Cro.  £Uz. 

A  wwaU  nenon   may  do  the  same  as  a  629,  asjnstifyiug  that  opinion.    Ed.  MS. 

watchman,    in  a  late  ease,  it  was  held  that  a  (3)  The  prisoner's  examination  mast  not  be 

private  person  when  he  took  a  party  endea-  upon  oath ;  that  of  the  witnesses  must  be.    2 

▼ouring  to  commit  a  felony,  might  detain  him,  Hale,  P.  C.  52 ;  1  id.  685 :   1  I^il.  £v.  106. 

in  order  to  take  him  before  a  magistrate.    1  Where  magistrates  first  Xowl  the  examination 

R.  ds  M.  C.  C.  03.  of  witnesses,  not  on  oath,  in  support  of  a  con- 

(2)  A  constable,  arresting  a  man  on  saspi>  Tiction,  and  afterwards  swore  them  to  the 

•  don  of  felony,  is  bound  to  take  him  before  a  truth  of  their  evidence,  the  court  of  King's 

magistrate  as  soon  as  he  reasonably  can ;  and  Bench  expressed  their  disapprobation  uf  the 

be  nas  no  right  to  detain  a  prisoner  three  days  pnctice.     Rex  v.  Kiddy,  4  D.  and  R.  734.t 

without  taking  him  before  a  magistrate,  in  or-  The  prisoner  has  no  r^ht  to  the  assistance  of 

der  that  evidence  may  be  collected  in  support  an  attorney,  when   under  examination  on  a 

of  a  felony  with  which  he  is  chaned.    Wright  chai^  of  felony ;  the  privilege,  when  allow- 

V.  Court,  6  D.  and  R.  623.    And  see  2  Haw.  ed,  is  entirely  a  matter  of  discretion  in  the 

P.  C.  117.  magistrate.     Cox  v.  Coleridge,  2  D.  and  R. 

It  is  the  duty  of  the  magistrate  to  take  and  '  86 ;  1  B.  and  C.  37;  1  M.  C.  142L  See,  how- 
complete  the  examination  of  all  ooncemod,  ever,  an  elaborate  note  on  this  important  sub- 
and  to  discharge  or  commit  the  individual  sus-  ject,  Paley  on  Convictions,  2d  ed.  oy  Dowling, 
pected,  as  soon  as  the  nature  of  the  ease  will  28  et  sea.,  where  the  propriety  of  that  decision 
admit     Post.  142,  3.     But  he  is  allowed  a  is  considered. 

r€<uanatiU  time  for  this  purpose,  before  he  (4)    Recogmxaac§   to   P!rM«eiifc«-~Besides 

makes  his  final  decisions.    It  seems  to  have  this  commitment   and   bail,  the   magistrate 

been  formerly  considered,  that  the  law  intends  should  take  the  recognisance  of  the  proseou- 

three  days  to  be  sufficient,  and  that  a  magis-  tor  to  appear  and  prefer  an  indictment  and 

trate  cannot  justiiy  the  detainer  of  a  party  give  evidence  at  the  next  sessions  of  the 

eighteen  days  under  examination.     Soavage  peace,  or  general  gaol  deliveir,  as  the  case 

«.  Tateham,  Cro^  Eliz.  829 ;    1  Hale,  P.  C.  may  require,  and  in  case  of  rerasal  may  com- 

585,6;  2id.  120. 1 ;  2  Haw.  P.  C.  c.  16,  s.  mit  him  to  gaol.    1  Hale,  586.    2  Hale,  52. 

12 ;  1  Chit.  Cr.  L  72.     This  point  was  con-  121.    3  M.  dc  S.  1.    See  further,  Bum  J.  Re- 

sidered  in  a  very  recent  case,  Davis  v.  Cap-  cognisance ;  Williams  J.  Recognisance ;   1 

per,  K.  B.,  sittings  in  banc  before  Easter  term,  Chit.  C.  L.  90. 

1829.    That  was  an  action  against  a  magis-  Rteognisofue  to  give  JBbuiMict.— When  it  ap- 

trate  for  false  imprisonment.    The  plaintiff  pears  that  a  person  brought  before  the  magis- 

had  been  brought  beibre  the  defendant  upon  trate  as  a  witness,  may  probably  be  able  to 

suspicion  of  felony,  and  was  committed  by  give  material  evidence  against  the  prisoner, 

him  for  further  examination  for  fourteen  days,  he  has,  in  the  cases  of  manslaushter  and  fe- 

The  court,  without  giving  judgment  upon  the  lony,  bythe  express  provisions  of  the  statutes, 

whole  case,  which  comprehended  other  qnes-  1  dc  2  Ph.  dc  M.  c.  13.  s.  5.  and  2  dc  3  Ph.  & 

tions,  expressed  a  strong  opinion  that  fourteen  M.  c.  10.  s.  2.  authority  to  bind  such  witness 

days  was  not  a  ressonable  period  for  commit-  by  recc^izanee  or  obligation  to  appear  at  the 

ment  for  re-examination,  and  that  a  warrant  next  general  gaol  delivery,  to  give  evidence 

for  such  commitment  was  bad  for  not  setting  against  the  party  indicted ;  and  infants  and 

forth  full  and  satisfactory  reasons  for  commit-  married   women,  who    cannot    legally  bind 

t  In  New- York,  see  accordingly,  2  R.  S.  any  question :  he  may  also  produce  his  own 

706,  ^  14,  d»c.    The  prisoner  is  to  be  allow-  witnesses,  who  are  to  be  examined.    If  there 

ed  time  to  send  for  counsel,  who  shall  be  pre-  be  "  no  probable  cause  for  ehai^ging"  him,  he 

sent  at  the  examinatbn :  and  the  prisoner  is  is  to  be  oischaxged.    (Id.  20.) 
to  be  cautioned  that  he  is  not  bouno  to  answer 
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!>eing  only  for  safe  custody,  wherever  bail  ivill  answer  the  same  intentioiv 
it  ought  to  be  taken ;  as  in  most  of  the  inferior  crimes :  but  in  fe- 
[*297]  lonies,  and  other  offences  of  a  *capital  nature,  no  bail  can  be  a 
security  equivalent  to  the  actual  custody  of  the  person.  For  what 
is  there  that  a  man  may  not  be  induced  to  forfeit,  to  save  his  own  life  1  and 
what  satisfaction  or  indemnity  is  it  to  the  public,  to  seize  the  effects  of 
them  who  have  bailed  a  murderer,  if  the  murderer  himself  be  suffered  to 
escape  with  impunity  ?  Upon  a  principle  similar  to  which  the  Athenian 
magistrates,  when  they  took  a  solemn  oath,  never  to  keep  a  citizen  in 
bonds  that  could  give  diree  stureties  of  the  same  quality  with  himself,  did 
it  with  an  exception  to  such  as  bad  embezzled  the  public  money,  or  been 
guilty  of  treasonable  practices  (6).  What  the  nature  of  bail  is,  hath  been 
shewn  in  the  preceding  book  (c),  vis,  a  delivery  of  bailment,  of  a  person  to 
his  sureties,  upon  their  giving  (together  with  himself)  sufficient  security 
for  his  appearance :  he  being  supposed  to  continue  in  their  friendly  custody, 
instead  of  going  to  gaol.  In  civil  cases  we  have  seen  that  every  defendant 
is  bailable  ;  but  in  criminal  matters  it  is  otherwise.  Let  us  therefore  in- 
quire, in  what  cases  the  party  accused  ought,  or  ought  not,  to  be  admitted 
to  bail  (5). 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable,  is  an  offence 
against  the  liberty  of  the  subject,  in  any  magistrate  by  the  common  law  ((f), 
as  well  as  by  the  statute  Westm.  1.  3  Edw.  1.  c.  15.  and  the  hahe<is  corpus 
act,  31  Car.  II.  c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated 
by  the  justices  requiring  bail  to  a  greater  amount  than  the  nature  of  the 
case  demands,  it  is  expressly  declared  by  statute  1  W.  &  M.  st.  2,  c.  1 . 
that  excessive  bail  ought  not  to  be  required  ;  though  what  bail  should  be 
called  excessive,  must  be  left  to  the  courts,  on  considering  the  circumstan- 
ces of  the  case,  to  determine.  And,  on  the  other  hand,  if  the  magistrate 
takes  insufficient  bail,  he  is  liable  to  be  fined,  if  the  criminal  doth  not  ap- 
pear (e)  (6).     Bail  may  be  taken  either  in  court,  or  in  some  particular  cases 

ih)  Pott.  Antia.  b.  I,  c.  18.  (<f)  2  Hawk.  P.  C.  90. 

(c)  See  Book  III.  page  800.  (e)  Ibid.  80. 

themselves,  must  procure  others  to  be  bound  sonment  in  the  state-prison,  may  be  discharg- 
for  them.  And  if  the  witness  refuse  to  give  ed  by  a  justice  of  the  county  where  he  is  ar- 
such  recognizance,  the  ma^strate  has  power  rested  on  giving  bail.  (2  R.  S.  707.  ^  8.)  The 
to  commit  him,  this  being  virtually  included  in  chancellor,  the  judges  of  the  supreme  court, 
his  commission,  and  b^  necessary  consequence  circuit  judges,  and  supreme  court  commission- 
upon  the  above-mentioned  statutes.  3  M.  &  era  may  let  to  bail  in  all  cases ;  judges  of  the 
S.  1.  1  Hale,  586.  This  doctrine  was  con-  county  courts  may  in  cases  triable  before  the 
firmed  in  a  late  caae,  where  a  married  woman  general  sessions  :  a  justice  of  the  peace,  or 
refused  to  enter  into  a  recognizance  for  her  alderman  of  a  city  ;  and  in  the  city  of  New- 
appearance  at  sessions,  to  give  evidence  York,  a  specialiustice  or  assistant  justice  may 
against  a  felon,  and  the  magistrate  committed  in  all  cases  ot  misdemeanor,  and  cases  of 
her,  and  the  court  of  king's  bench  held  that  felony  where  the  imprisonment  in  the  state- 
the  commitment  was  legal.  3  M.  &  S.  1.  prison  cannot  exceed  five  years.  (2  R.  S.710, 
But  a  justice  of  the  peace  is  not  authorized  ^  29.^  So  also  the  court  of  oyer  and  terminer 
by  law  to  commit  a  witness  willing  to  enter  may  let  to  bail  any  one  committed  btfore  in- 
into  a  recognizance  for  his  appearance  to  give  dictment  found  upon  any  chaige  whatever ; 
evidence  against  an  offender,  merely  because  and  the  court  of  general  sessions  has  the  like 
such  witness  is  unable  to  find  a  surety  to  join  power  as  to  offences  triable  in  that  court.  (Id. 
him  in  such  recognizance,  nor  ought  the  jus-  ^30,  31.)  Persons  already  indicted,  if  entitled 
tice  to  require  such  surety :  the  party's  own  to  bail,  can  be  let  to  bail  only  by  the  court 
recognisance  (at  the  peril  of  commitment)  is  having  jurisdiction  to  try  the  offence  :  or  if  it 
all  that  ought  to  be  required ;  per  Graham,  B.  be  not  sitting,  then  by  the  chancellor,  a  su- 
BodmiQ  Sum.  Ass.  1817,  1  Bum  J.  24  ed.  preme  court  judge  or  commissioner,  or  a  cir-' 
1013.  cuit  judge :  or,  if  the  offence  ma^  be  tried  in 
See  accordingly,  2  R.  S.  709,  f  21,  &c.  a  court  of  general  sessions,  then  by  a  judge 
(5)  In  New-Yoik,  any  one  accused  of  any  of  the  county  court.  (Id.  728,  6  56.) 
offence  not  punishable  with  death  or  impn-  (6)  And  even  if  the  oriminal  does  appear 
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by  the  sheriff  (7),  coroner,  or  other  magistrate  (8) :  hut  most  usually  by 
the  justices  of  the  peace  (9).     Regularly,  in  all  offences  either 
against  the  conunon  *^law  or  act  of  parliament,  that  are  below    [*298] 
felony,  the  offender  ought  to  be  admitted  to  bail,  unless  it  be  pro- 
hibited by  some  special  act  of  parliament  (/).    In  order,  therefore,  more 
precisely  to  ascertain  what  offences  are  bailable. 

Let  us  next  see,  who  may  not  be  admitted  to  bail,  or  what  offences  are 
not  bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  in 
which  bail  is  ousted  by  statute,  from  prisoners  convicted  of  particular  offen- 
ces :  for  then  such  imprisonment  wiUiout  bail  is  part  of  their  sentence  and 
punishment.  But,  where  the  imprisonment  is  only  for  safe  custody  before 
the  conviction,  and  not  for  punishment  afterwards^  in  such  cases  bail  is 
ousted  or  taken  away,  wherever  the  offence  is  of  a  very  enormous  nature  : 
for  then  the  public  is  entitled  to  demand  nothing  less  than  the  highest  se- 
curity that  can  be  given,  viz,  the  body  of  the  accused  ;  in  order  to  insure 
that  justice  shall  be  done  upon  him,  lif  guilty.  Such  persons  therefore,  as 
the  author  of  the  mirror  observes  {g),  have  no  other  sureties  but  the  four 
walls  of  the  prison.  By  the  ancient  common  law,  before  (A)  and  since  (t) 
the  conquest,  all  felonies  were  bailable,  till  murder  was  excepted  by  statute : 
so  that  persons  might  be  admitted  to  bail  before  conviction  almost  in  every 
case.  But  the  statute  Westm.  1.  3  Edw.  I.  c.  15.  takes  away  the  power 
of  bailing  in  treason,  and  in  divers  instances  of  felony.  The  statutes  23 
Hen.  VI.  c.  9.  and  I  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations  in 
this  matter  (10) ;  and  upon  the  whole  we  may  collect  (^),  that  no  justice 

(/)  8  Hal.  P.  0.  1S7.  perjptegios  dimitti,  praeter  quam  in  placUo  de  homif 

{g)  c.  S,  ^  94.  ciAo,  vH  ad  ttrrortm  aXiter  stmiutum  t$t.    (Glanv. 

8)  S  Inst.  180.  {.  14,  c.  1.) 
(t)  In  omntfriw  plaaiU  de  ftlonia  toUt  aeeusatus        (ifc)  S  Inst.  180.    2  Hal.  P.  C.  129. 


yet,  if  the  bail  were  taken  corruptly,  the  ma-  chaise  of  felony,  or  sospicion  of  felony,  be- 

C^istrate  would  continue  liable  to  an  informa-  fore  one  or  more  justice  or  justices  of  the 

tion  or  indictment.    2  T.  R.  190.  peace,  and  the  charge  shall  be  supported  by 

(7)  Sed  quaere  if  a  sheriff  has  this  power?  positive  and  credible  evidence  of  tne  fact,  or 
it  seems  not.  See  4  T.  R.  505.  2  H.  Bla.  418.  by  such  evidence  as,  if  not  eiplained  or  con- 
Lamb.  15.  tradicted,  shall,  in  the  opinion  of-  the  justice 

(8)  The  court  of  king's  bench,  or  any  judge  or  justices,  raise  a  strong  presumption  of  the 
thereof,  in  vacation,  may  at  their  discretion  guilt  of  the  person  chargea,  such  person  shall 
admit  persons  to  bail  in  aU  cases  whatsoever ;  be  oommitted  to  prison  by  such  justice  or  jus- 
see  3  East,  163.  5T.  R.  169;  but  none  can  tices,  inthe  manner  thereinafter  mentioned; 
claim  this  benefit  de  jure.  2  Hale,  129.  As  but  if  there  shall  be  only  one  justice  present, 
to  when  this  court  will  bail,  see  1  Chit.  C.  L.  and  the  whole  evidence  ^ven  before  him  shall 
2  ed.  98,  9.  be  such  as  neither  to  raise  a  strong  presump- 

(9)  The  24  Geo.  II.  c.  56,  enacts,  that  where  tion  of  guilt,  nor  to  warrant  the  dismissal  of 
a  warrant  has  been  backed,  and  the  party  ac-  the  charge,  such  justice  shaU  order  the  person 
cused  has  been  taken  out  of  the  county  where  charged  to  be  detained  in  custody,  until  he  or 
the  supposed  offence  has  been  committed,  any  she  shall  be  taken  before  two  justices  at  the 
justice  of  the  county  where  he  was  taken,  may,  least ;  and  where  any  person  so  taken,  or  any 
if  the  offence  be  bailable,  take  bail ;  and  the  person  in  the  first  instance  taken  before  two 
same  provision  is  extended  to  Ireland,  by  44  justices,  shall  be  charsed  with  felony,  or  on 
Geo.  III.  c.  92.  s.  1 ;  and  the  45  Geo.  IH.  c.  suspicion  of  felony,  and  the  evidence  given  in 
92,  and  the  48  Geo.  III.  c.  58.  s.  2,  enact,  that  support  of  the  charge  shall,  in  their  opinion, 
where  the  offender  escapes  from  one  part  of  not  be  such  as  to  raise  a  strong  presumption 
the  United  Kingdom  to  the  other,  he  may  be  of  the  ^uilt  of  the  person  charged,  and  to  re- 
bailed  by  any  judge  or  justice  of  that  part  of  quire  his  or  her  committal,  or  such  evidence 
the  United  Kin|[dom  where  he  was  apprehend-  shall  be  adduced  on  behalf  of  the  person  charg- 
ed, unless  the  judge  who  granted  the  warrant  ed,  as  shall  in  their  opinion  weaken  the  pre- 
has  written  the  words  "  not  baUabW^  on  the  sumption  of  his  or  her  guilt,  but  there  snail 
backof  the  process.  notwithstanding  appear  to  them,  in  either  of 

See,  as  to  New-Yoik,  2  R.  S.  707, 6  5,  &c.  such  cases,  to  be  sufficient  ground  for  judicial 

(10)  These  statutes  are  all  repealeo  by  the  inquiry  into  his  or  her  guilt,  the  person  charg- 
7  G.  IV.  c.  64 ;  by  s.  1.  of  which  it  is  enacted,  ed  shall  be  admitted  to  oail,  by  such  two  jus- 
**  that  where  any  person  shall  be  taken  on  a  tices  in  the  manner  thereinafter  mentioned 
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of  the  peace  can  bail,  1.  Upon  an  accusation  of  treaton  :  nor,  2.  Of  mur- 
der :  nor,  3.  In  case  of  manslaughter,  if  the  prisoner  be  clearly  the  slayer, 
and  not  barely  suspected  to  be  so  ;  or  if  any  indictment  be  found  against 
him :  nor,  4.  Such  as,  being  committed  for  felony,  have  broken  prison ;  be- 
cause it  not  only  carries  a  presumption  of  guilt,  but  is  also  superadding  one 
felony  to  another  :  5.  Persons  outlawed  :  6.  Such  aa  have  abjur- 
[*299]  ed  the  realm :  -7.  *  Approvers,  of  whom  we  shall  speak  in  a  sub- 
sequent chapter,  and  persons  by  them  accused  :  8.  Persona  taken 
with  the  mainour,  or  in  the  fact  of  felony :  9.  Persons  charged  with  arson : 
10.  Excommunicated  persons,  taken  by  writ  de  excommunicato  capiendo : 
all  which  are  clearly  not  admissable  to  bail  by  the  justices.  Others  are  of  a 
dubious  nature  ;  as,  11.  Thieves  openly  defamed  and  known :  12.  Persons 
charged  with  other  felonies,  or  manifest  and  enormous  offences,  not  being 
of  good  fame  :  and  13.  Accessaries  to  felony,  that  labour  under  the  same 
want  of  reputation.  These  seem  to  be  in  Uie  discretion  of  the  justices, 
whether  bailable  or  not.  The  last  class  are  such  aa  tmut  be  bailed  upon 
offering  sufficient  surety  ;  as,  14.  Persons  of  good  fame,  charged  witn  a 
bare  suspicion  of  manslaughter,  or  other  inferior  homicide ;  15.  Such  per- 
sons, being  charged  with  petit  larceny,  or  any  felony  not  before  specified : 
or,  16.  With  being  accessary  to  any  felony.  Lastly,  it  is  agreed  that  the 
court  (/)  of  king's  bench  (or  any  judge  {m)  thereof  in  time  of  vacation) 
may  bail  for  any  crime  whatsoever,  be  it  treason  (n),  murder  (o),  or  any 
other  offence,  according  to  the  circumstance  of  the  case.  And  herein  the 
wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
for  such  enormous  crimes,  would  greatly  tend  to  elude  the  public  justice  : 
and  yet  there  are  cases,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjust  to  confine  a  man  in  prison,  though  accused  even  of  the 
greatest  offence.  The  law  has  therefore  provided  one  court,  and  only  one, 
which  has  a  discretionary  power  of  bailing  in  any  case :  except  only,  even 
to  this  high  jurisdiction,  and  of  course  to  all  inferior  ones,  sucn  persons  as 
are  committed  by  either  house  of  parliament,  so  long  as  the 
[*300]  ^session  lasts :  or  such  as  are  committed  for  contempts  by  any 
of  the  king's  superior  courts  of  justice  (p). 
Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find 
bail,  he  is  to  be  committed  to  the  coun^  gaol  by  the  mittimus  of  the  justice, 
or  warrant  under  his  hand  and  seal,  containing  the  cause  of  his  commit* 
ment:  there  to  abide  till  delivered  by  due  course  of  law  (9)  (11).     But 

(l)SInit.l89.    Latch.  19.    yaugh.197.    Comb.  (1  Anders.  SM.) 

111.  SOS.    1  Comyna  Dlf.  409.  (o)  In  omMm»  plaeiti»  defelamia  »oUt  mcvmIw 

(m)  Skin.  683.   Salk.  lOB.   Stra.  Oil.  1  GomTni  per  pUgic*  dkmiti  pnutermum  m  pheito  de  Jumi- 

Dif.407.  cmIm.    (Olaa.  I.  14.C.  1.)    SeteniMm  temen  ^mod, 

(»)  In  the  reign  of  queen  Elizabeth  it  was  the  m  koepfaeU^  aMMiM  meeuemimepervl^wdimUU 

unanimoiis  opinion  of  the  judges,  that  no  oonit  nisi  e9  regw  peieeUMe  bem^fieU.    {Ikid.  e,  S.) 

could  bail  upon  a  commitment,  for  a  charge  of  (p)  Staundi.  P.  C.  73.  b. 

high  tre&fon  by  any  of  the  queen's  piivy  counciL  (q)  8  HaL  P.  C.  Iflt. 

provided  always  that  nothing  therein  contain-  charged  by  due  course  of  law."    And  where 

ed  shall  be  construed  to  retjuire  any  such  jus-  the  commitment  is  in  the  nature  of  punishment, 

tice  or  justices  to  hear  endenoe  on  behalf  of  the  time  of  imprisonment  must  be  stated,  and 

any  person  so  charged,  unless  it  shall  appear  to  if  it  be  until  the  puiv  be  discharged  by  due 

him  or  them  to  be  meet  and  conducive  to  the  course  of  law  it  will  be  bad,  5  B.  &  A.  895 ; 

ends  of  justice  to  hear  the  same.*'  but  where  in  other  respects  the  time  of  impri- 

As  to  the  law  of  New-York,  see  note  f  to  sonment  is  sufficiently  stated,  the  unnecessary 

note  3,  p.  296,  ante.  addition  of  the  words  "  until  he  be  dischai|red 

(11^  This  is  not  the  form  where  the  offence  by  due  oooise  of  law,'*  will  not  vitiate.    3 IC 

is  bailable  and  the  party  cannot  find  bail ;  in  &  S.  283.    And  as  to  the  form  of  the  mitti- 

that  case  it  is  to  keep  the  prisoner  in  custody  mus  in  general,  sea  1  Chit.  C.  L.  109  to  US. 

**  for  want  of  sureties,  or  until  he  shall  be  dis-  2d  ed. 
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this  imprisonment,  as  has  been  said,  is  only  for  safe  custody,  and  not  for 
punishment :  therefore  in  his  dubious  interval  between  the  commitment 
and  trial,  a  prisoner  ought  to  be  used  with  the  utmost  humanity ;  and  nei- 
ther be  loaded  with  needless  fetters,  or  subjected  to  other  hardships  than 
such  as  are  absolutely  requisite  for  the  purpose  of  confinement  only  ; 
though  what  are  so  requisite,  must  too  often  be  left  to  the  discretion  of  the 
gaolers  ;  who  are  frequently  a  merciless  race  of  men,  and,  by  being  con- 
versant in  scenes  of  misery,  steeled  against  any  tender  sensation.  Yet 
the  law  Tas  formerly  held)  would  not  justify  them  in  fettering  a  prisoner, 
unless  where  he  was  unruly,  or  had  attempted  to  escape  (r) ;  this  being 
the  humane  language  of  our  ancient  lawgivers  (5),  "  ctistodes  poenam  sibi 
commissorum  non  augeant,  nee  eos  iorqaeant ;  sed  omni  saevitia  remotafpieta' 
ieque  adhUnta,judieia  debite  exequanturJ" 


CHAPTER  XXIIL 
OP  THE  SEVERAL  MODES  OF  PROSECUTION. 

The  next  step  towards  the  punishment  of  offenders  is  their  prosecution 
or  the  manner  of  their  formal  accusation  (1).  And  this  is  either  upon  a 
previous  finding  of  the  fact  by  an  inquest  or  grand  jury ;  or  without  such 
previous  finding.     The  former  way  is  either  by  presentment  or  indictment. 

I.  A  presentment,  generally  taken,  is  a  very  comprehensive  term  ;  in- 
cluding not  only  presentments  properly  so  called,  but  also  inquisitions  of 
office,  and  indictments  by  a  grand  jury.  A  presentment,  pf(>p^iy  speaking, 
is  the  notice  taken  by  a  grand  jury  of  any  offence  from  their  own  know- 
ledge or  observation  (a),  without  any  bill  of  indictment  laid  before  them  at 
the  suit  of  the  king  :  as  the  presentment  of  a  nuisance,  a  libel,  and  the  like ; 
upon  which  the  officer  of  the  court  must  afterwards  frame  an  indictment  (6), 
before  the  party  presented  can  be  put  to  answer  it.  An  inquisition  of  omce 
is  the  act  of  a  jury  summoned  by  the  proper  officer  to  inquire  of  matters 
relating  to  the  crown,  upon  evidence  laid  before  them.    Some  of  these  are 

(r)  9  Imt.  381.    8  Imt.  S4.  («)  Lamb.  Eirenareh,  1, 4,  c  0. 

(«)  Ftot.  2. 1, 0.  SO.  (^)  S  but.  719. 

(1 )  Tt  may  here  be  usefal  briefly  to  consider  There  ia  no  general  statute  of  limitations  ap- 

the  time  Ti^en  the  prosecution  should  be  com-  plicable  to  criminal  proceedings.    2  Hale,  158. 

menoed.     The  haoeas  corpus  act  provides,  liieutenant-colonel  Wall  was  tried  and  eice- 

that  a  person  committed  for  treason  or  felony  cuted,  for  a  murder  committed  twenty  years 

must  be  indicted  in  the  ensuing  term  or  ses-  before.    And  it  has  bem  repeatedly  held,  that 

sions,  or  the  party  must  be  bailed,  unless  it  no  length  of  time  can  legalize  a  public  nui- 

be  shewn  upon  oath,  that  the  witnesses  for  sance,  although  it  may  afford  an  answer  to  an 

the  prosecution  could  not  be  produced  at  the  action  of  a  prirate  indiridual,  7  Bast,  109, 

preceding  session.     31   Car.  II.  c.  2.  s.  7.  ante,  167.  note  (12).    « 

(See  accordingly,  2  R.  S.  737,  ^  28,  &c.)  In  New-York,  indictments  for  murder  may 

This  regulation  applies,  however,  only  to  per-  be  found  at  any  time  ;  in  all  other  cases,  in- 

sons  actually  connoed  upon  suspicion,  and  is  dictments  must  be  found  and  filed  in  the  pro- 

•olely  intended  to  prevent  the  protracting  of  per  office,  within  three  years  after  the  com- 

arbitrary  imprisonment ;  so  that  it  does  not  mission  of  the  offence :  but  the  time  during 

preclude  the  crown  from  preferring  an  indict-  which  the  defendant  has  not  been  an  inhabit- 

ment  at  any  distance  of  time  from  the  actual  ant  of  the  state,  or  usually  reudenft  in  it,  is 

perpetration  of  the  offence,  unless  some  par-  not  to  be  computed  part  of  the  time.     2  B.  S. 

ticnlar  statute  limits  iJie  time  of  prosecuting.  726,  f  37.) 
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in  themselves  convictions,  and  cannot  afterwards  be  traversed  or  denied ; 
and  therefore  the  inquest,  or  jury,  ought  to  hear  all  that  can  be  alleged  on 
both  sides.  Of  this  nature  are  all  inquisitions  oi  felo  de  se  (2) ;  of  flight 
in  persons  accused  of  felony  (2)  ;  of  deodands,  and  the  like  (6) ;  and  pre- 
sentments of  petty  offences  in  the  sheriff's  toum  or  court-ieet,  whereupon 

the  presiding  officer  may  set  a  fine.  Other  inquisitions  may  be  af- 
[*302]    terwards  traversed  and  examined ;  as  particularly  the  coroner's  *in- 

quisition  of  the  death  of  a  man,  when  it  finds  any  one  guilty  of 
homicide  (3) :  for  in  such  cases  the  offender  so  presented  must  be  arraign- 
ed upon  this  inquisition,  and  may  dispute  the  truth  of  it ;  which  brings  it 
to  a  kind  of  indictment,  the  most  usual  and  effectual  means  of  prosecution, 
and  into  which  we  will  therefore  inquire  a  little  more  minutely. 

II.  An  indictment  {c)  is  a  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor,  preferred  to,  and  presented  upon  oath  by,  a  grand 
jury.  To  this  end  the  sheriff  of  every  county  is  bound  to  return  to  every 
session  of  the  peace,  and  every  commission  of  oyer  a^d  terminer,  and  of 
general  gaol-delivery,  twenty-four  good  and  lawful  men  of  the  county, 
some  out  of  every  hundred,  to  inquire,  present,  do,  and  execute  all  those 
things,  which  on  the  part  of  our  lord  the  king  shall  then  and  there  be 
commanded  them  (d)  (4).  They  ought  to  be  freeholders,  but  to  what 
amount  is  uncertain  (a) :  which  seems  to  be  casus  omissus,  and  as  proper  to 
be  supplied  by  the  legislature  as  the  qualifications  of  the  petit  jury  which 
were  formerly  equally  vague  and  uncertain,  but  are  now  settled  by  several 
acts  of  parliament.  However,  they  are  usually  gentlemen  of  the  bes. 
figure  in  the  county  (5).  As  many  as  appear  upon  this  panel  are  sworn 
upon  the  grand  jury,  to  the  amount  of  twelve  at  the  least,  and  not  more 
than  twenty-three  ;  that  twelve  may  be  a  majority.  Which  number,  as 
well  as  the  constitution  itself,  we  find  exactly  described,  so  early  as  the 
laws  of  king  Ethelred  (/).  "  Exeant  seniores  duodecim  thani,  etpraefectis 
cum  eis,  etjurent  super  sanctuarium  quod  eis  in  manus  dcUur,  quod  noUnt  uUum 
innocentem  accusare,  nee  aliquem  noxium  celareP  In  the  time  of  king  Richard 

(c)  See  Appendix,  S,  1.  (e)  Urid.  155. 

id)  2  Hal.  P.  C.  154.  (/}  WUk.  LL,  Angl.  Stu.  117. 

(2)  But  such  an  inquisition  is  now  consider-  that  the  justification  is  true,  the  plaintiff  may 
od  traversable.  1  Saund,  363.  note  1.  Impey's  be  immediately  put  upon  his  trial  for  Uie  crimo 
Off.  Cor.  437.  alleged  against  him,  without  the  intervention 

(3)  Upon  this  intiuisition  the  part^  accused  of  a  grand  jury.  5  T.  R.  293.  But" the  Ter- 
may  be  tried  without  the  intervention  of  the  diet  must  bo  found  in  some  court,  which  has 

frand  jury,  2  Hale,   61.     3  Camp.  371.     2  competent  jurisdiction  over  criminal  matteia, 

*each,  1095.     Russ.  &  R.  C.  C.  240.  S.  C. ;  or  otherwise  it  seems  to  have  but  little  force, 

and  if  an  indictment  be  found  for  the  same  of-  2  Hale,  151.    Hawk.  b.  2.  c.  25.  s.  6.    An  af- 

fence,  and  the  defendant  be  acquitted  on  the  fidavit  taken  at  nisi  prius  on  a  trial  may  also 

ode,  he  roust  be  arraigned  on  the  other,  to  which  be  received  by  the  coprt  of  king's  bench,  as  the 

he  may,  however,  effectually  plead  his  former  foundation  of  a  criminal  information  against 

acquittal.    2  Hale,  61.  another.       T.  R.  285. 

Verdict  in  an  Action, — ^There  is  also  a  mode  (4)  As  to  the  mode  of  summoning  and  prov 

in  which  a  party  may  be  put  on  his  trial  with-  ing  the  attendance  of  the  graxMl  jury,  see  1 

out  an3r  written  accusation,  viz.  the  verdict  of  Chit.  C.  L.  310, 1 :  and  as  to  the  tune  of  snm- 

a  jury  in  a  civil  caus«.    2  Hale,  150.     4  T.  moning,  id.  311.    6  Geo.  17.  c.  50.  s.  25. 

R.  293.    3  Esp.  134.    Thus  in  an  action  for  As  to  the  law  of  New-York,  see  2  R.  S.  720, 

taking  away  goods,  if  the  jury  found  that  they  6cc. ;  and  id.  411. 

were  taken  feloniously,  the  verdict  served  also  (5)  The  qualifications  and  exemptions  of 

as  an  indictment.    2  Hale,  151.    Hawlub.  2.  Srand  iurors  are  now  pointed  out  by  the  6 

c.  15.  s.  6.     Com.  Dig.  Indictment,  C.  Bac.  Geo.  iV.  c  50.  s.  1,  2.     As  to  how  many 

Ab.  Indictment,  B.  5.     And,  at  the  present  times  they  may  be  called  on  to  serve,  see  1 

dajr,  in  ah  action  for  slender,  in  which  the  Chit.  C.  h.  306.  b.  c.  2  ed.     6  Geo.  lY.  c  50. 

plaintiff  is  charged  with  a  criminal  offence,  s.  62. 
and  the  defendant  justifies ;  if  the  jury  find 
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the  First  (according  to  Hoveden)  the  process  of  electing  the  grand  jury 
ordained  by  that  prince,  was  as  follows :  four  knights  were  to  be  taken 
from  the  county  at  large,  who  chose  two  more  out  of  every  hundred ; 
which  two  associated  to  themselves  ten  other  principal  freemen,  and  those 
twelve  were  to  answer  concerning  all  particulars  relating  to  their 
own  district.  This  number  was  probably  *found  too  large  and  [*303] 
inconvenient ;  but  the  traces  of  this  institution  still  remain  in  that 
some  of  the  jury  must  be  summoned  out  of  every  hundred.  This  grand 
jury  are  previously  instructed  in  the  articles  of  their  inquiry,  by  a  charge 
from  the  judge  who  presides  upon  the  bench.  They  then  withdraw,  to 
sit  and  recieve  indictments,  which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor  ;  and  they  are  only  to  hear 
evidence  on  behalf  of  the  prosecution  :  for  the  finding  of  an  indictment  is 
only  in  the  nature  of  an  inquiry  or  accusation,  which  is  afterwards  to  be 
tried  and  determined  ;  and  the  grand  jury  are  only  to  inquire  upon  their 
oaths,  whether  there  be  sufficient  cause  to  call  upon  the  party  to  answer  it. 
A  grand  jury,  however,  ought  to  be  thoroughly  persuaded  of  the  truth  of 
an  indictment  so  far  as  their  evidence  goes ;  and  not  to  rest  satisfied 
merely  with  remote  probabilities :  a  doctrine  that  might  be  applied  to  very 
oppressive  purposes  (g). 

The  grand  jury  are  sworn  to  inquire,  only  for  the  body  of  the  county, 
^o  carpore  comitcUus ;  and  therefore  they  cannot  regularly  inquire  of  a  fact 
done  out  of  that  county  for  which  they  are  sworn,  unless  particularly 
enabled  by  an  act  of  parliament.  And  to  so  high  a  nicety  was  this  matter 
anciently  carried,  that  where  a  man  was  wounded  in  one  county,  and  died 
in  another,  the  offender  was  at  common  law  indictable  in  either,  because 
no  complete  act  of  felony  was  done  in  any  one  of  them  ;  but  by  statute 
2  &  3  £dw.  VI.  c.  24.  he  is  now  indictable  in  the  county  where  the  party 
died.  An^,  by  statute  2  Geo.  II.  c.  21,  if  the  stroke  or  poisoning  be  in 
England,  and  the  death  upon  the  sea,  or  out  of  England :  or,  vice  versa ; 
the  offenders  and  their  accessaries  may  be  indicted  in  the  county  where 
either  the  death,  poisoning,  or  stroke  shall  happen  (6).  And  so  in  some 
other  cases  ;  as  particularly,  where  treason  is  committed  out  of  the  realm, 
it  may  be  inquired  of  in  any  county  within  the  realm,  as  the  king  shall  di- 
rect, in  pursuance  of  statutes  26  Hen.  VIII.  c.  13, 33  Hen.  VIII.  c.23,  35 
Hen.  VIII.  c.  2,  and  5  &  6  Edw.  VI.  c.  11.  And  counterfeiters, 
washers,  or  minishers  *of  the  current  coin,  together  with  all  man-  [*304J 
ner  of  felons  and  their  accessaries,  may  by  statute  26  Hen.  VIII. 
c.  6,  (confirmed  and  explained  by  34  &  35  Hen;  VIII.  c.  26.  ^  75  76.)  be 
indicted  and  tried  for  those  offences,  if  committed  in  any  part  (A)  of  Wales, 
before  the  justices  of  gaol-delivery  and  of  the  peace  in  the  next  adjoining 
county  of  England,  where  the  king's  writ  runneth :  that  is,  at  present  in 
the  county  of  Hertford  or  Salop ;  and  not,  as  it  should  seem  iij  the  county 
of  Chester  or  Monmouth :  the  one  being  a  county-palatine  where  the  king's 
writ  did  not  run,  and  the  other  a  part  of  Wales,  in  26  Hen.  VIII  (t). 
Murders  also,  whether  committed  in  England  or  in  foreign  parts  (^),  may 
by  virtue  of  the  statute  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried  by  the 
king's  special  commission  in  any  shire  or  place  in  the  kingdom.     By  sta- 

(#)  state  Trials,  IV.  183.  (k)  Ely's  case,  at  the  Old  Bailey,  Dec.  1790. 

(A)  St».  533.   3  Mod.  134.  Roache's  case,  Dec.  1779. 

(t)  SeeHardr.  M. 

(6)  See  accordingly,  2  R.  S.  727,  f  47,  46. 
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tute  10  &  11  W.  III.  c.  25.  all  robberies  and  otber  capital  crimes,  com* 
mitted  in  Newfoundland,  may  be  inqnired  of  and  tried  in  any  connty  in 
England.  Offences  against  the  black-act,  9  Geo.  I.  c.  22,  may  be  inquired 
of  and  tried  in  any  county  of  England,  at  the  option  of  the  prosecutor  (/). 
So  felonies  in  destroying  turnpikes,  or  works  upon  navigable  rivers,  erected 
by  authority  of  parliament,  may,  by  statutes  8  Geo.  II.  c.  20.  and  13  Geo. 
III.  c.  84,  be  inquired  of  and  tried  in  any  adjacent  county.  By  statute 
26  Geo.  II.  c.  19.  plundering  or  stealing  from  any  vessel  in  distress  or 
wrecked,  or  breaking  any  ship  contrary  to  12  Ann.  st.  2.  c.  18  (m),  may 
be  prosecuted  either  in  die  county  where  the  fact  is  committed,  or  in  any 
county  next  adjoining ;  and,  if  committed  in  Wales,  then  in  the  next  ad- 
joining  English  county :  by  which  is  understood  ^  be  meant  such  English 
county  as  by  the  statute  26  Hen.  VIII.  above  mentioned,  had  before  a 
concurrent  jurisdiction  with  the  great  sessions  of  felonies  committed  in 
Wales  (n).  Felonies  committed  out  of  the  realm,  in  burning  or 
[*305]  destroying  the  king's  ships,  *magazines,  or  stores,  may  by  sta- 
tute 12  Geo.  III.  c.  24.  be  inquired  of  and  tried  in  any  county  of 
England,  or  in  the  place  where  the  offence  is  committed.  By  statute  13 
Geo.  III.  c.  63.  misdemeanors  committed  in  India  may  be  tried  upon  in- 
formations or  indictments  in  the  court  of  king's  bench  in  England ;  and 
a  mode  is  marked  out  for  examining  witnesses  by  commission,  and  trans- 
mitting their  depositions  to  the  court.  But  in  general,  all  offences  must 
be  inquired  into  as  well  as  tried  in  the  county  where  the  fact  is  committed. 
Yet  if  larceny  be  committed  in  one  county,  and  the  goods  carried  into 
another,  the  offender  maybe  indicted  in  either;  for  the  ^enceis  complete 
in  both  {o)  (7).  Or  he  may  be  indicted  in  England,  for  larceny  in  Scot- 
land, and  carrying  the  goods  with  him  into  England,  or  vies  versa  ;  or 
for  receiving  in  one  part  of  the  united  kingdom  goods  that  have  been  stolen 
in  another  (p).  But  for  robbery,  burglary,  and  the  like,  he  can  only  be 
indicted  where  the  fact  was  actually  committed  ;  for  though  the  carrying 
away  and  keeping  of  the  goods  is  a  continuation  of  the  original  taking, 
and  is  therefore  larceny  in  the  second  county,  yet  it  is  not  a  robbery  or 
burglary  in  that  jurisdiction'(8).  And  if  a  person  be  indicted  in  one 
county  for  larceny  of  goods  originally  taken  in  another,  and  be  thereof 
convicted  or  stands  mute,  he  shall  not  be  admitted  to  his  clergy ;  provided 
the  original  taking  be  attended  with  such  circumstances,  as  would  have 
ousted  him  of  his  clergy  by  virtue  of  any  statute  made  previous  to  the 
year  1691  (q)  (9). 

*  (2)  So  held  by  aU  the  judgee,  H.    11  Geo.  m.  In  was  moved  in  airestof  jadnDent,  that  Cheater  and 

the  case  of  Richard  MoztU,  on  a  caa^  refeired  from  not  Salop  was  the  next  aqiolninr  Baidiah  ooontf  . 

the  Old  BaOey.  But  aU  the  Jadces  (in  Mich.  lA  OeoTIU.)  held  the 

(m)  See  page  M5.  proaecntion  to  be  regular. 

(a)  At  Shrewsbory  anmmer  aatlsea,  1774,  Pany  (o)  1  Hal.  P.  C.  507. 

and  Roberts  wereooavicted  of  plondeiinga  Teasel  (p)  Stat.  13  Geo.  III.  c.  31. 

which  was  wrecked  on  the  coait  of  Anglesey.    It  {q)  Stat.  9ft  Hen.  VIII.  c.  3.   3  W.  A  M.  c.  9 

(Ti  See  accordingly,  2  R.  S.  727,  6  50.  united  kingdom,  whether  within  the  king's 

(8)  Contra  in  New-York ;  ace  2  n.  S.  727,  dominions  or  without,  any  justice  of  the  coun- 
f  50.  ty  or  place  where  the  person  so  charged  shaU 

(9)  The  law  respeeting  renue  in  criminal  be,  may  take  cognizance  of  the  charge,  and 
proaecutions  haa  been  recently  reviaed  and  proceed  therein  as  if  it  had  been  committed 
simplified,  and  ia  now  as  follows :—  within  the  Umits  of  his  ordinary  jorisdietion ; 

As  to  murder.  By  0  Geo.  IV.  c.  31,  ^  7,  if  and  if  an^  person  ao  charged  shaU  be  commit- 
any  British  subject  shall  be  chaned  in  £ng-  ted  for  tnal,  or  admitted  to  bail,  a  commission 
land  with 'any  Buirder  or  manalaughter,  or  with  shall  be  directed  to  auch  persons  and  into 
being  aeeeaaary  before  the  fact  to  any  murder  such  county  or  place  as  shall  be  appointed  by 
or  manslaughter,  committed  on  land  out  of  the  the  lord  chancellor,  for  the  speedy  trial  of  any 
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When  the  grand  jury  have  heard  the  eridence,  if  they  think  it  a  ground- 
leaa  accusation,  they  used  formerly  to  indorse  on  the  back  of  the  bill,  **  tg-- 
noramus ;"  or,  we  know  nothing  of  it :  intimating,  that  though  the  facts 
might  possibly  be  true,  that  truth  did  not  appear  to  them :  but  now,  they 
assert  in  English  more  absolutely,  "  not  a  true  bill ;"  or,  (which  is  the 
better  way)  "  not  found ;"  and  then  the  party  is  discharged  without  further 


BQeh  offender ;  and  mich  perMOs  shall  hare 
power  to  hear  and  determine  all  such  offences, 
within  the  county  or  place  limited  in  their 
commissioB  by  a  jury  ot  such  county  oi'  place, 
in  the  same  manner  as  if  the  offences  had 
been  actually  committed  in  such  county  or 

{ilace  :  and  ^6  8,  where  any  person  being  fe- 
onioosly  strucK,  poisoned »  or  hurt,  upon  the 
sea,  or  at  anv  place  oat  of  Endand.  snail  die 
of  such  stroke,  d(c.  in  England,  or  rice  ver- 
sa, every  offence  committed  in  respect  of  any 
sneh  case,  whether  the  same  shall  amount  to 
the  offence  of  murder,  or  manslaughter,  or  be- 
ing accessary  before  the  fact  to  murder,  or  af- 
ter the  fact  to  murder  or  manslaughter,  may  be 
tried  and  punished  in  the  county  or  place  in 
England  in  which  such  death,  stoke,  dec. 
shall  happen,  in  the  same  manner,  in  all  re- 
spects, as  if  such  offence  had  been  wholly 
committed  in  that  countf  or  place. 

As  to  offences  committed  on  the  borders  of 
counties.  By  7  Oeo.  TV.  c.  64.  ^  12,  where 
any  felony  or  misdemeanor  shall  be  committed 
on  the  boundary  or  boundaries  of  two  or  more 
cbnnties,  or  within  500  yards  thereof,  or  shall 
be  begun  in  one  county  and  completed  in  an- 
other, every  such  felony  or  misdemeanor  may 
be  tried  and  punished  in  any  of  the  said  coun- 
ties, in  the  same  manner  as  if  it  had  been  ac- 
tually and  wholly  committed  therein.! 

As  to  offences  committed  on  persons  or  pro- 
perty in  coaches  or  vessels4  By  7  Geo.  I V.  c. 
64,  f  13,  where  any  felony  or  misdemeanor  shall 
be  committed  on  any  person,  or  on  or  in  respect 
of  any  property  in  or  upon  any  coach,  waggon, 
eait,  or  otner  carriage  whatever,  employed  in 
any  ioumey,  or  on  board  any  vessel  whatever 
employed  on  any  voyage  upon  any  inland  na- 
vigation, such  felony  or  misdemeanor  may  be 
tned  and  punished  in  any  county  Uirough  any 
part  whereof  such  coach,  &c.,  or  vessel,  shall 
nave  passed  in  the  coarse  of  the  journey  or 
voyage  during  which  such  felony  or  misde- 
meanor shall  have  been  committed,  in  the 
same  manner  as  if  it  had  been  actually  com- 
mitted in  such  county  ;  and  where  any  part  of 
any  highway  or  navigation  shall  constitute  the 
boundary  of  any  two  counties,  such  felony  or 
misdemeanor  may  be  tried  and  punished  in  ei- 
ther of  the  said  counties  through,  or  adjoining 
to,  or  by  the  boondaxy  of  any  part  whereof 
such  coach,  dsc,  or  vessel,  shall  have  passed, 
in  the  course  of  the  journey  or  voyose  during 
which  such  felony  or  misdemeanor  shall  have 
been  committed,  in  the  same  manner  as  if  it 
had  been  actually  committed  in  such  county. 

As  to  larceny  generally.  By  the  Larceny 
Act,  7  and  8  Geo.  IV.  o.  29,  f  76,  if  any  per- 
son having  feloniously  taken  any  property  in 
any  one  part  of  the  united  kingdom,  shall  af- 

t  2  R.  S.  727.  ^  46. 

t  The  act  2  R.  S.  727,  f  44.  applies  only  to 


terwards  have  it  in  his  possession  in  any  other 
part,  he  may  be  indicteo  for  larceny  in  that  part 
where  he  shall  so  have  such  property  in  his 
possession,  as  if  he  had  actually  stolen  it 
there ;  and  if  any  person  having  knowingly  re- 
ceived, in  any  one  part  of  the  united  kingdom, 
any  stolen  property,  which  shall  have  been  sto- 
len in  any  other  part,  he  may  be  indicted  for 
such  offence  in  that  part  where  he  shall  so  re- 
ceive such  property,  as  if  it  had  been  original- 
ly stolen  in  that  part.f 

As  to  accessaries.  By  7  Geo.  IV.  c.  64,  ^ 
0,  accessaries  before  the  fact  any  felony,  may 
be  tried  in  any  court  that  has  jurisdiction  to 
try  the  principal  offender,  altnough  the  of- 
fence of  such  accessaries  may  be  committed 
on  the  high  seas,  or  on  land,  within  or  without 
the  kin^s  dominions ;  and  if  the  principal's  of- 
fence IS  committed  in  one  county,  and  the 
other  offence  in  another,  such  accessaries 
may  be  tried  in  either ;  and  by  ^  10,  a  similar 
provision  is  made  with  respect  to  accessaries 
after  the  fact  to  felony. 

As  to  treasons.  By  35  H.  VIII.  e.  2.  (which 
IS  not  repealed  by  1  and  2  P.  and  M.  o.  10,  see 
1  East,  r.  0. 103.)  all  treasons  or  misprisions 
of  treason  committed  out  of  the  realm,  may 
be  tried  in  the  court  of  Kind's  Bench,  by  a 
jury  of  the  county  in  which  the  court  sits,  or 
oy  a  special  commission  in  any  county  in  Eng- 
land. .  See  Chit.  Or.  L.  188. 

An  indictment  for  bigamy  may,  by  9  Geo. 
IV.  c.  31,  ^  22,  be  tried  in  the  county  where 
the  offender  is  apprehended,  or  is  in  custody, 
the  same  as  if  the  offence  had  been  actually 
committed  there. 

In  an  indictment  for  a  Ubel  the  venue  most 
be  laid  in  the  county  where  the  publication 
took  place. 

Inaictments  for  offences  against  the  customs 
and  excise  may  be  tried  in  any  county  of  Eng- 
land. See  6  Geo.  IV.  c.  108  sa.  74  and  78 ;  and 
7  and  8  Geo.  IV.  c.  53,  •$  43. 

Offences  committed  in  a  county  of  a  city  or 
town,  may  be  tried  in  the  county  at  large. 
See  38  Geo.  HI.  c.  52 ;  51  Geo.  III.  c.  100  ; 
60  6eo.  HI.  c.  4 ;  1  Geo.  IV.  c.  4.  If  the  in- 
dictment states  the  felony  to  have  been  com- 
mitted in  the  county  at  lari^e,  and  it  was  com- 
mitted in  the  county  of  a  city  or  town,  this  is 
bad.  Rex  v.  Mellor,  R.  and^R.  C.  144.  But 
if  the  offence  be  properly  laid  in  the  county 
of  a  town,  and  the  indictment  is  preferred  in 
the  county  at  laige,  it  need  not  be  averred  that 
that  is  the  next  adjoining  county  to  the  county 
of  the  town.  Rex  «.  Goff,  id.  179.  The  26 
H.  VIII.  c.  6,  ^  6,  which  makes  felonies  in 
Wales  triable  in  the  next  English  county,  ex- 
tends to  felonies  created  since  that  statute. 
Rex  V.  Wyndham,  id.  197. 

travelling  by  water. 
^  2  R.  8.737,^43, 5a 
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answer.  Bat  a  fresh  bill  may  afterwards  be  preferred  to  a  subsequent 
grand  jury.  If  they  are  satisfied  of  the  truth  of  the  accusation, 
[•306]  they  then  •indorse  upon  it,  "  a  true  bill  ;**  anciently,  "  billa  veraJ* 
The  indictment  is  then  said  to  be  found,  and  the  party  stands  in- 
dicted. But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree  :  for 
so  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man 
can  be  convicted  at  the  suit  of  the  king  of  any  capital  offence,  unless  by  the 
unanimous  voice  of  twenty-four  of  his  equals  and  neighbours  :  that  is,  by 
twelve  at  least  of  the  grand  jury,  in  the  first  place,  assenting  to  the  accu- 
sation :  and  afterwards,  by  the  whole  petit  jury,  of  twelve  more,  finding 
him  guilty,  upon  his  trial.  But  if  twelve  of  the  grand  jury  assent,  it  is  a 
good  presentment,  though  some  of  the  rest  disagree  (r).  And  the  indict- 
ment, when  so  found,  is  publicly  delivered  into  court. 

Indictments  must  have  a  precise  and  sufficient  certainty  (10).     By  sta^ 

(r)  S  HaL  P  C.  101. 


(10)  The  following  general  rules,  aa  to  the 
form  of  the  indictment,  may  be  found  useful. 
The  indictment  must  state  the  facts  of  the 
crime  with  as  much  certainty  as  the  nature  of 
the  case  will  admit.  Cowp.  682.  5  T.  R. 
61 1—623.  Therefore,  an  inoictment  charaing 
the  defendant  with  obtaining  money  by  false 
pretences,  without  stating  what  were  the  par- 
ticular pretences,  is  insufficient.  3  T.  R.  581. 
The  cases  of  indictment  for  being  a  common 
scold  or  barrator^  or  for  keeping  a  disorderly 
house,  or  for  conspiracy,  may  be  considered 
as  exceptions  to  the  general  rule.  2  T.  R. 
586.  1  T.  R.  754.  2  B.  &  A.  205.  And  an 
indictment  for  endearouring  to  incite  a  sol- 
dier to  commit  an  act  of  mutiny,  or  a  senrant 
to  rob  his  master,  without  stating  the  particu- 
lar means  adopted,  may  also  be  consiaered  as 
an  exception.    1  B.  dc  P.  180. 

The  indictment  ought  to  be  certain  to  every 
intenty  and  without  any  intendment  to  the 
contrary.  Cro.  Elii.  490.  Cro.  Jac.  20.  But 
this  strictness  does  not  so  far  prevail,  as  to 
render  an  indictment  invalid  in  consequence 
of  the  omission  of  a  letter,  which  does  not 
change  the  word  into  another  of  diflfereut  sig- 
nification, as  undertood  for  undentoodt  and  re- 
eevd  for  received,  1  Leach,  134.  145 ;  and  if  the 
sense  be  clear,  nice  objections  ought  not  to  be 
regarded,  5  East,  250;  and  in  stating  mere 
matter  of  inducement,  not  so  much  certainty 
is  required  as  in  stating  the  offence  itself.  1 
Ventr.  170.  Com.  Dig.  Indictment,  6.  The 
charce  must  be  sufficiently  explicit  to  support 
itselt;  for  no  latitude  of  intention  can  be  al- 
lowed to  include  any  thins  more  than  is  ex- 
pressed. 2  Burr.  112*;.  2M.&S.381.  And 
every  crime  must  appear  on  the  face  of  the  re- 
cord with  a  scrupulous  certainty,  Cald.  187, 
so  that  it  may  be  undersood  by  every  one,  al- 
leging all  the  requisites  that  constitute  the  of- 
fence ;  and  that  every  averment  must  be  so 
stated,  that  the  party  accused  may  know  the 
general  nature  of  the  crime  of  which  he  is  ac- 
cused, and  who  the  accusers  are,  whom  he 
will  be  called  upon  to  answer.  1  T.  R.  69 ; 
and  as  a  branch  of  this  rule  it  is  to  be  observ- 
ed, that  in  describing  some  Crimes,  technical 
phrases  and  expressions  are  required  to  be 
used,  to  express  the  precise  idea  which  the 


law  entertains  of  the  offence ;  see  the  instan- 
ces in  the  text.  The  offence  must  be  posidve- 
ly  charged,  and  not  stated  by  way  ot  recital, 
so  that  the  words  "that  whereas"  prefixed, 
will  render  it  invalid.  2  Stra.  900.  n.  1.  3 
Lord  Ray.  1363.  Stating  an  offence  in  the 
disjunctive  is  bad.  2  Stra  901.  200.  and  aee 
further,  1  Chit.  C.  L.  2  ed.  236.  Repugnan- 
cy, in  a  material  matter,  may  be  fatal  to  the 
indictment.  5  East,  254.  But  though  the 
indictment  mustin  all  respects  be  certam, yet 
the  introduction  of  averments  altogether  su- 

Serfluous  aitd  immaterial  will  seldom  preju- 
ice.  For  if  the  indictment  can  be  support- 
ed without  the  words  which  are  bad,  they  may 
on  arrest  of  Judgment  be  rejected  as  surplus- 
age. 1  T.  R.  322.  1  Leach,  474.  3  Stark. 
26;  and  see  further  as  to  repugnancy  and 
surplusage,  1  Chit.  C.  L.  2  ea.  332.  238. 
&c. 

Presumptions  of  law  need  not  be  stated,  4 
M.  &  S.  105.  2  Wils.  147 ;  neither  need  facts 
of  which  the  court  will  ex  officio  take  notice. 
See  ante,  3  book,  293.  note  (1).  It  is  not  ne- 
cessary to  state  a  conelution  of  law  resulting 
from  the  facts  of  a  case,  it  suffices  to  state  the 
facts  and  leave  the  court  to  draw  the  inference. 
2  Leach,  041 .  N  either  is  it  necessary  to  state 
mere  matter  of  evidence,  which  the  prosecutor 
proposes  to  adduce,  unless  it  alters  the  of- 
fence ;  for  if  so,  it  would  make  the  indict- 
ment as  long  as  the  evidence.  1  Stra.  139. 
140.  Forst.  194.  2  B.  &  A.  205.  In  gene- 
ral, all  maitera  of  defence  must  come  from  the 
defendant,  and  need  not  be  anticipated  or  stat- 
ed by  the  prosecutor.  5  T.  R.  84.  2  Leach, 
580.  2  East,  19.  And  it  is  never  necessary 
to  negative  pJI  the  exceptions  which,  by  some 
other  statute  than  that  which  creates  the  of- 
fence, might  render  it  lefal,  for  these  must  be 
shewn  by  defendant  for  bis  own  justification. 
2  Burr.  1036.  1  Bla.  Rep.  230.  Facts  which 
He  more  particularly  within  the  defendant's 
than  the  prosecutor's  knowledge,  need  not  be 
shewn  with  more  than  a  certainty  to  a  com- 
mon intent.  5  T.  R.  607.  Hawk.  b.  2.  c.  35. 
8.  112.  If  notice  be  necessary  to  raise  the 
duty  which  the  defendant  is  alleged  to  have 
broken,  it  should  be  averred ;  but  where 
knowledge  most  be  presumed,  and  the  event 
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tute  1  Hen.  V.  c.  5.  all  indictments  must  set  forth  the  chTistian  name,  sir- 
name,  and  addition  of  the  state,  and  degree,  mystery,  town  or  place,  and 
the  county  o(  the  offender  :  and  all  this  to  identify  his  person  (11).  The 
time^  and  place^  are  also  to  be  ascertained  by  naming  the  day,  and  town- 
ship, in  which  the  fact  was  committed  :  though  a  mistake  in  these  points 
is  in  general  not  held  to  be  material,  provided  the  time  be  laid  previous  to 
the  finding  of  the  indictment,  and  t]xepku:e  to  be  within  the  jurisdiction  of  the 
court ;  unless  where  the  place  is  laid,  not  merely  as  a  venue,  but  as  part  of 
the  description  of  the  fact  {s)  (12).  But  sometimes  the  time  may  be  very 
material,  where  there  is  any  situation  in  point  of  time  assigned  for  the  pro- 
secution of  offenders  :  as  by  the  statute  7  Will.  III.  c.  3.  which  enacts,  that 
no  prosecution  shall  be  had  for  any  of  the  treasons  or  misprisions  therein 
mentioned  (except  an  assassination  designed  or  attempted  on  the  person 
of  the  king),  unless  the  bill  of  indictment  be  found  within  three  years  after 
the  offence  committed  (t) :  and  in  case  of  murder,  the  time  of  the  death 

(«)  9  Hawk.  p.  C.  435.  (t)  Fost.  949. 

— ■    ■    ■  »'  ■ — - 

lies  alike  in  the  knowledge  of  all  men,  it  ie  diet  or  outlawrTf  or  hy  confession,  default,  or 
never  necessary  either  to  state  or  prove  it.  5  otherwise,  shall  be  ttayed  or  reverted  for  want 
T.  R.  621.  If  a  request  or  demand  is  necessa-  of  the  averment  of  any  matter  unnecessary 
ly  to  complete  the  offence,  it  must  be  stated  to  be  proved  ;  nor  for  the  omission  of  the 
in  the  indictment  8  East,  52, 3.  1  T.  R.  words,  *  as  appears  by  the  record,*  or,  *  with 
316.  Cald.554.  Where  an  evilintent  accom-  force  and  arms,*  or,  *  against  the  peace;*  nor 
panying  an  act  is  necessary  to  constitute  such  for  the  insertion  of  the  words,*  '  against  the 
act  a  crime,  the  intent  must  be  alleged  in  the  form  of  the  statute,*  instead  of,  *  against  the 
indictment  and  proved.  2  Stark.  245.  R.  dc  form  of  the  statutes,*  or  vice  versA  ;  nor  for 
R.  C.  C.  365.  1  Hale,  561.  2  East,  P.  C.  that  any  person  or  persons  mentioned  in  the 
514,  5.  2  R.  &  R.  0.  C.  317.  Indictments  indictment  or  information,  is  or  are  designat- 
must  be  in  Kngiish.  4  Geo.  II.  c.  26.  6  Geo.  ed  by  a  name  of  office,  or  other  descriptive  ap- 
II.  c.  6.  But  if  Kny  document  in  a  foreign  pellation,  instead  of  his,  her,  or  their  proper 
lan^age,  as  a  libel,  be  necessarily  introduc-  name  or  names ;  nor  for  omitting  to  state  the 
ed,  it  should  be  set  out  in  the  original  tongue,  time  at  which  the  offence  was  committed,  in 
and  then  translated,  shewing  its  applications,  6  any  case  where  time  is  not  the  essence  ofi 
T.  R.  162.  7  Moore,  i  ;  but  it  has  been  said  .  the  offence ;  nor  for  stating  the  time  imper- 
to  be  both  needless  and  dangerous  to  trans-  fectly ;  not  for  stating  the  offence  to  have  been* 
late  it.  1  Saund.  242.  n.  1.  By  the  same  acts,  committed  on  a  day  subsequent  to  the  finding- 
statutes  4  Geo.  II.  c.  26.  and  6  Geo.  II.  c.  14.  of  the  indictment  or  exhibiting  the  infonaa- 
all  indictments  must  be  in  words  at  length,  and  tion,  or  on  an  impossible  day,  or  on  a  day  that, 
therefore  no  abbreviations  can  be  admitted.  2  never  happened ;  nor  for  want  of  a  proper  or 
Hale,  170^  n.  g.  Nor  can  any  figures  be  al-  perfect  venue,  where  the  court  shall  appear  by 
lowed  in  indictments,  but  all  numbers  must  be  the  indictment  or  information  to  have  nad  ju- 
expressed  in  words  at  length ;  but  to  this  rule  risdiction  over  the  offence.**  The  objections- 
there  is  an  exception,  in  case  of  forgery,  and  enumerated  in  this  clause  are  no  longer  avail* 
threatening  letters,  when  ^.jfac  timile  o(  the  in-  able,  either  in  arrest  of  judgment,  or  by  writ- 
stniment  forged  must  be  given  in  the  indict-  of  error,  because  it  enacts  that  judgment  shall, 
ment.  2  Hale,  170.  146.  not  be  stayed^  which  applies  to  motions  in  ar- 
As  to  the  insertion  of  several  counts  in  an  rest  of  judgment;  or  revereed,  which  applies  to* 
indictment,  see  1  Chit.  C.  L.  248  to  250 ;  and  writs  of  error.  But,  it  seems,  that  any  of 
as  to  when  part  of  a  count  may  be  found,  id.  these  objections  will  still  be  available  on  de- 
250  to  252.  As  to  the  joinder  of  several  offen-  murrer,  where  the  prisoner  prays  judgment  in 
ces,  id.  253  to  256.  A,8  to  variances,  id.  2  ed.  his  favour,  and  if  his  demurrer  is  allowed, 
293,  294.  As  to  the  amendment  of  indict-  judgment  is  neither  stayed  nor  reversed,  but 
ments,  id.  297  to  298 ;  and  when  an  indict-  |iven  in  his  favour.  See  further  on  this  sub- 
ment  may  be  quashed,  id.  299  to  304.  As  to  ject,  Car.  Cr.  L.  46,  et  seq.,  and  the  cases 
the  power  of  a  court  of  equity  to  stay  indict-  there  cited. 

ment,  id.  2  ed.  304.    As  to  when  an  action  as        If  the  name  of  a  prisoner  is  unknown,  and 

well  as  an  indictment  may  be  brought,  see  he  refuse  to  disclose  it,  an  indictment  against 

ante,  6.  him  as  a  person  whose  name  is  to  the  iurors 

(11)  In  New-York,  these  and  other  defects  unknown,  but  who  is  personally  brougnt  be- 
of  form  not  tending  to  the  prejudice  of  the  de-  fore  the  jurors  by  the  keeper  .of  the  prison, 

fendant,  do  not  affect  an  indictment.    (2  R.  S.  will  be  sufficient.    Rex  v. ,  R.  and  R.  C. 

728,  ^  52.)  C.  489.    But  an  indictment  against  him  as  a 

(12)  By  7  Geo.  IV.  c.  64,  ^  20,  "  no  judg-  person  to  the  jurors  unknown,  without  some- 
merU  upon  any  indictment  or  information,  for  thing  to  ascertain  whona  the  grand  jury  meant 
any  felony  or  misdemeanor,  whether  after  ver-  to  designate,  is  insufficient   Id.  ibid. 
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must  be  laid  within  a  year  and  a  day  after  the  mortal  stroke  was  giren. 
The  offence  itself  must  also  be  set  forth  with  clearness  and  certainty ;  and 
in  some  crimes  particular  words  of  art  must  be  used,  which  are  so  appro- 
priated by  the  law  to  express  the  precise  idea  which  it  entertains 
[*307]  of  the  *ofience,  that  no  other  words,  howerer  synon3rmous  they 
may  seem,  are  capable  of  doing  it.  Thus,  in  treason,  the  facts 
must  be  laid  to  be  done,  "  treasonably  and  against  his  allegiance  ;**  an- 
ciently, "proditorie  et  contra  ligeantiae  suae  debitum  :"  else  the  indictment 
is  void.  In  indictments  for  murder,  it  is  necessary  to  say  that  the  party 
indicted  "  murdered,"  not  "  killed,"  or  ^  slew,"  the  other ;  which  till  the 
late  statute  was  expressed  in  Latin  by  the  word  '*  murdrctoit  (v )."  In  afll 
indictments  for  felonies,  the  adverb  *'  feloniously,"  "felottice,"  must  be  used ; 
and  for  burglaries  also,  '<  burghriter"  or  in  English,  ^  burglariously  :"  and 
all  .these  to  ascertain  the  intent.  In  rapes,  &e  word  *'  rapuit"  or  *'  ra- 
vished," is  necessary,  and  must  not  be  expressed  by  any  periphrasis  ;  in 
order  to  render  the  crime  certain.  So  in  larcenies  also,  the  words  '*  /do- 
nice  cepit  et  asportamt^  feloniously  took  and  carried  away,"  are  necessary  to 
every  indictment ;  for  these  only  can  express  the  very  offence.  Also  in 
indictments  for  murder,  the  length  and  depth  of  the  wound  should  in  gene- 
ral be  expressed,  in  order  that  it  may  appear  to  the  court  to  have  been  of  a 
mortal  nature  :  but  if  it  goes  through  the  body,  then  its  dimensions  are  im- 
material, for  that  is  apparently  sufficient  to  have  been  the  cause  of  the  death. 
Also,  where  a  limb,  or  the  like,  is  absolutely  cut  off,  there  such  description 
is  impossible  (v).  Lastly,  in  indictments,  the  value  of  the  thing,  which  is 
the  subject  or  instrument  of  the  offence,  must  sometimes  be  expressed.  In 
indictments  for  larcenies  this  is  necessary,  that  it  may  appear  whether  it 
be  grand  or  petit  larceny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy  (13) ;  in  homicide  of  all  sorts  it  is  necessary  ;  as  the  weapon  with 
which  it  is  committed  is  forfeited  to  the  king  as  a  deodand. 

The  remaining  methods  of  prosecution  are  without  any  previous  finding 
by  a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusa- 
tion. One  of  these  by  the  common  law,  was  when  a  thief  was  taken  unth 
the  mainour^  that  is,  with  the  thing  stolen  upon  him  in  manu.  For  he  might, 
when  so  detected  fiagrante  delicto,  be  brought  into  court,  ar- 
[*308]    raigned,  and  tried,  without  indictment :  as  by  the  *Danish  law 

(K)  See  Book  III.  pa^e  321.  (v)  5  Rep.  132. 

(13)  There  are  some  recent  enactments,  re-  be  laid  in  the  commissioners,  without  naming 
spectin^  indictments  for  larceny,  which  it  them.  By  7  and  8  Geo.  IV.  c.  29,  ^  21,  in  in- 
seems  important  to  notice  here.  By  7  Geo.  dictments  for  stealing  records,  &c.,  it  \s  un> 
17.  c.  64,  ^  14,  "to  remove  the  dimcalty  of  necessary  to  allege  either  that  the  article  is 
stating  the  names  of  all  the  owners  of  proper-  the  property  of  any  person,  or  that  it  is  of  any 
ty  in  tne  case  of  partners  and  other  joint  own-  value.^  By  }  22  a  similar  prorision  is  made 
ers,"  the  proper^  of  partners  may  be  laid  in  respecting  wills.  By  ^  44,  where  the  mate- 
any  one  partner  by  name,  and  another,  or  rials  therein  enumerated  are  fixed  in  any 
others,  t  By  ^  15.  property  belonging  to  coun-  square,  street,  or  other  like  place,  it  is  nnne- 
ties,  &c.,  may  be  laid  in  the  inhabitants,  with-  cessary  to  allege  them  to  be  the  property  of 
out  naming  them.  By  f  16,  property  ordered  any  person.  And  by  ^  46,  in  indictments 
for  the  use  of  the  poor  of  parishes,  dec.  may  against  tenants  and  lodgers  for  stealing  pro- 
be laid  in  the  orerseers,  without  naming  them ;  perty  from  houses  or  apartments  let  to  thenv 
and  materials,  dec,  for  repairing  highways,  the  property  may  be  kid  either  in  the  owner 
may  be  laid  to  be  the  property  of  the  survey-  or  person  letting  to  hire.  For  the  cases  bear- 
er, without  naming  him.  By  6  17,  property  ing  upon  this  subject,  see  Car.  Cr.  L.  25,  et 
of  turnpike  trustees  mav  be  laid  in  tne  tnis-  seq. ;  Col.  Grim.  Stat  329 :  and  see  a  fdl  and 
tees,  without  naming  tnem.  And  by  f  18,  able  summary  of  the  law  of  larceny,  id.  33Jk 
property  under  conunissioners  of  sewers  may  343. 

t  See  2  R.  S.  727,  ^46.  t  3  R*  S.  680,  $  69. 
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he  might  be  taken  and  hanged  upon  the  spot,  without  accusation  or 
trial  (to).  But  this  proceeding  was  taken  away  by  several  statutes  in  the 
reign  of  Edward  the  Third  {x) :  though  in  Scotland  a  similar  process  re- 
mains to  this  day  (y).  So  that  the  only  species  of  proceeding  at  the  suit 
of  the  king,  without  a  previous  indictment  or  presentment  by  a  grand  jury, 
now  seems  to  be  that  of  information. 

III.  Informations  are  of  two  sorts  :  first,  those  which  are  partly  at  the 
suit  of  the  king,  and  partly  at  that  of  a  subject ;  and  secondly,  such  as  are 
only  in  the  name  of  the  lung.  The  former  areusuallv  brought  upon  penal 
statutes,  which  inflict  a  penalty  upon  conviction  of  me  offender,  one  part 
to  the  use  of  the  king,  and  another  to  the  use  of  the  informer ;  and  are  a 
sort  of  qui  tarn  actions  (the  nature  of  which  was  explained  in  a  former 
book  (a),  only  carried  on  by  a  criminal  instead  of  a  civil  process  :'  upon 
which  I  shaU  therefore  only  observe,  that  by  the  statute  31  Eliz.  c.  5.  no 
prosecution  upon  any  penal  statute,  the  suit  and  benefit  whereof  are  limited 
in  part  to  the  king  and  in  part  to  the  prosecutor,  can  be  brought  by  any 
common  informer  after  one  year  is  expired  since  the  commission  of  the  of- 
fence ;  nor  on  behalf  of  the  crown  after  the  lapse  of  two  years  longer ;  nor, 
where  the  forfeiture  is  originally  given  only  to  the  king,  can  such  prosecu- 
tion be  had  ailer  the  expiration  of  two  years  from  the  commission  of  the 
offence  (14). 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone,  are 
also  of  two  kinds  :  first,  those  which  are  truly  and  properly  his  own  suits, 
and  filed  ex  officio  by  his  own  immediate  officer,  the  attorney-general ; 
secondly,  those  in  which,  though  the  king  is  the  nominal  prosecutor,  yet  it 
is  at  the  relation  of  some  private  person  or  common  informer ;  and  they  are 
filed  by  the  king's  coroner  and  attorney  in  the  court  of  king's  bench,  usu- 
ally called  the  master  of  the  crown-office,  who  is  for  this  purpose  the  stand- 
ing officerof  the  public.  The  objects  of  the  king's  own  prosecutions, 
filed  ex  officio  by  his  own  attorney-general,  are  properly  such  •enor-  [•SOO] 
mous  misdemeanors,  as  peculiarly  tend  to  disturb  or  endanger  his 
government,  or  to  molest  qr  affront  him  in  the  regular  discharge  of  his  royal 
functions.  For  offences  so  high  and  dangerous,  in  the  punishment  or  pre- 
vention of  which  a  moment's  delay  would  be  fatal,  the  law  has  giveja  to 
the  crown  the  power  of  an  immediate  prosecution,  without  waiting  for  any 
previous  application  to  any  other  tribunal :  which  power,  thus  necessary, 
not  only  to  the  ease  and  safety,  but  even  to  the  very  existence  of  the  execu- 
tive magistrate,  was  originally  reserved  in  the  great  plan  of  the  English 
constitution,  wherein  provision  is  wisely  made  for  the  due  preservation  of 
all  its  parts.  The  objects  of  the  other  species  of  informations,  filed  by  the 
master  of  the  crown-office  upon  the  complaint  or  relation  of  a  private  sub- 
ject, are  any  gross  and  notorious  misdemeanors,  riots,  batteries,  libels,  and 
other  immoralities  of  an  atrocious  kind  (a),  not  peculiary  tending  to  disturb 
the  government  (for  those  are  left  to  the  care  of  the  attorney-general),  but 
which,  on  account  of  their  magnitude  or  pernicious  example,  deserve  the 
most  public  animadversion  (15).     And  when  an  information  is  filed,  either 

(w)  SUeroh.  dtjwre  Suetm.  2.  3.  c.  9.  (s)  See  Book  III.  page  lt&. 

(x)  S  Hal.  P.  C.  ]4.  (a)  S  Hawk.  P.  C.  260. 

(y)  Lord  Kalms,  I.  3S1. 

(14)  See  2  R.  S.  297,  ^  29,  &c.  take  into  consideration  the  whole  of  the  cir- 

(15)  And  aee  further  as  to  for  what  causes    cumstances  of  the  charge  before  thej  lend 
the  court  will  grant  this  information.  1  Chit,    their  sanction  to  this  eztraordinBry  mode  of 

'  C.  L.  2  ed .  849  to  856.    The  court  will  always    prosecution.     They  will  obserre  Uie  ftms  of 
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thus,  or  by  the  attorney-general  ex  officio^  it  must  be  tried  by  a  petit  jury  of 
the  county  where  the  offence  arises :  after  which,  if  the  defendant  be 
found  guilty,  the  court  must  be  resorted  to  for  his  punishment. 

There  can  be  no  doubt  but  that  this  mode  of  prosecution  by  information 
(or  suggestion),  filed  on  record  by  the  king's  attomey-general,  or  by  his 
coroner  or  master  of  the  crown-office  in  the  court  of  king's  bench,  is  as 
ancient  as  the  common  law  itself  (6).  For  as  the  king  was  bound  to  pro- 
secute, or  at  least  to  lend  the  sanction  of  his  name  to  a  prosecutor,  wheneyer 
the  grand  jury  informed  him  upon  their  oaths  that  there  was  a  sufficient 
ground  for  instituting  a  criminal  suit :  so,  when  these  his  immediate  officers 
were  otherwise  sufficiently  assured  that  a  man  had  committed  a  gross  mis- 
demeanor, either  personally  against  the  king  or  his  goverment,  or  against 
the  public  peace  and  good  order,  they  were  at  liberty,  without  waiting  for 

any  farther  intelligence,  to  convey  that  information  to  the  court  of 
[*310]    king's  bench  by  a*suggestion  on  record,  and  to  carry  on  the 

prosecution  in  his  majesty's  name.  But  these  informations  (of 
every  kind)  are  confined  by  the  constitutional  law  to  mere  misdemeanors 
only :  for,  whenever  any  capital  offence  is  charged,  the  same  law  requires 
that  the  accusation  be  warranted  by  the  oath  of  twelve  men,  before  the 
party  shall  be  put  to  answer  it.  And,  as  to  those  offences,  in  which  infor- 
mations were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction,  and  were  carried  on  in  a  legal  and 
regular  course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no 
reason  to  complain.  The  same  notice  was  given,  the  same  process  was 
issued,  the  same  pleas  were  allowed,  the  same  trial  by  jury  was  had,  the 
same  judgment  was  given  by  the  same  judges,  as  if  the  prosecution  had 
originally  been  by  indictment.  But  when  die  statute  3  Hen.  VII.  c.  I. 
had  extended  the  jurisdiction  of  the  court  of  star-chamber,  the  members  of 
which  were  the  sole  judges  of  the  law,  the  fact,  and  the  penalty ;  and 
when  the  statute  11  Hen.  YIL  c.  3.  had  permitted  informations  to  be 
brought  by  any  informer  upon  any  penal  statute,  not  extending  to  life  or 
member,  at  the  assises  or  before  the  justices  of  (he  peace,  who  were  to 
hear  and  determine  the  same  according  to  their  own  discretion ;  then  it  was, 
that  the  legal  and  orderly  jurisdiction  of  the  court  of  king's  bench  fell  into 
disuse  and  oblivion,  and  Empson  and  Dudley,  (the  wicked  instruments  of 
king  Henry  VII.)  by  hunting  out  obsolete  penalties,  and  this  tyrannical 

(0  1  Show.  118. 

making  the  application,  and  whether  a  long  complained  of.  3  B.  &  A.  432.  ^ 
interval  haa  elapsed  since  the  injury,  and  to  (16)  If  an  information,  or  an  indictment  for 
what  cause  it  may  be  fairly  ascribed ;  also  the  a  misdemeanor  removed  into  the  court  of 
eviderice  on  which  the  charae  is  founded,  and  king's  bench  by  certiorari^  be  not  of  sueh  im* 
weigh  the  probabilities  which  it  seems  to  offer :  portance  as  to  be  tried  at  the  bar  of  the  court, 
they  will  also  examine  the  character  and  mo-  it  is  sent  down  by  writ  of  nut  prius  into  the 
tives  of  the  applicant,  at  lesst  his  share  in  the  county  where  the  crime  is  charged  to  hare 
matter  before  them  ;  and  they  will  look  for-  been  committed,  and  is  there  tri^  by  a  corn- 
ward  to  the  consequences  of  the  measure  they  mon  or  special  jury,  like  a  record  in  a  civil  ac- 
are  requested  to  grant,  in  the  peculiar  situa-  tion ;  and  if  the  defendant  i»  found  guilty,  he 
tion  of  the  defendant.  1  Bla.  Rep.  542.  In  must  afterwards  receive  judgment  from  the 
applications  of  this  nature  for  libels,  the  anpli-  king's  bench.  But  where  an  indictment  for 
cant  must,  unless  the  charge  be  general,  snew  treason  or  felony  is  removed  by  certiorari,  the 
his  innocence  of  the  matter  imputed  to  him.  law  upon  the  subject  will  be  found  fully  stated 
See  Dougl.  284.  387, 588.  I  Burr.  402.  6  T.  by  lord  Hale  in  2  P.  C.  41. 
R.  294.  4  id.  285.  5  B.  &  A.  595.  1  D.  &  If  the  treason  of  felony  is  to  be  tried  at  niti 
R.  197.  2  Chit.  Rep.  163.  In  applications  priue  under  the  14  Hen.  VI.  c.  1.,  then  the 
against  magistrates,  the  applicant  must  direct-  court  sends  a  transcript  of  the  record,  and  not 
ly  impute  corrupt  motives  for  the  misconduct  the  record  itself.    2  Hal.  P.  C.  3.    4  Co.  74. 
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mode  of  prosecution,  with  other  oppressive  devices  (c)  continually  harassed 
the  subject,  and  shamefully  enriched  the  crown.  The  latter  of  these  acts 
was  soon  indeed  repealed  by  statute  1  Hen.  VIII.  c.  6.  but  the  court  of 
star-chamber  continued  in  high  vigour,  and  daily  increasing  its  authority, 
for  more  than  a  century  longer;  till  finally  abolished  by  statute  16  Car.  I. 
c.  10. 

Upon  this  dissolution  of  the  old  common  law  (d)  authority  of  the  court 
of  king's  bench,  as  the  custos  morum  of  the  nation,  being  found  necessary 
to  reside  somewhere  for  the  peace  and  good  government  of  the 
kingdom,  was  again  revived  in  ^practice  (e).  And  it  is  observable,  [*3 1 1  ] 
that  in  the  same  act  of  parliament  which  abolished  the  court  of 
star-chamber,  a  conviction  by  information  is  expressly  reckoned  up,  as  one 
of  the  legal  modes  of  conviction  of  such  persons  as  should  offend  a  third 
time  against  the  provisions  of  that  statute  (/).  It  is  true,  sir  Matthew 
Hale,  who  presided  in  this  court  soon  after  the  time  of  such  revival,  is 
said  {g)  to  have  been  no  freind  to  this  method  of  prosecution :  and,  if  so,  the 
reason  of  such  his  dislike  was  probably  the  ill  use  which  the  master  of  the 
crown-office  then  made  of  his  authority,  by  permitting  the  subject  to  be 
harassed  with  vexatious  informations,  whenever  applied  to  by  any  mali- 
cious or  revengeful  prosecutor ;  rather  than  his  doubt  of  their  legality,  ^r 
propriety  upon  urgent  occasions  (A).  For  the  power  of  filing  informations, 
without  any  control,  then  resided  in  the  breast  of  the  master  :  and,  being 
filed  in  the  name  of  the  king,  they  subjected  the  prosecutor  to  no  costs, 
though  on  trial  they  proved  to  be  groundless.  This  oppresive  use  of  them, 
in  the  times  preceding  the  revolution,  occasioned  a  struggle,  soon  after  the 
accession  of  king  William  (t),  to  procure  a  declaration  of  their  illegality  by 
the  judgment  of  the  court  of  king's  bench.  But  sir  John  Holt,  who  then 
presided  there,  and  all  the  judges,  were  clearly  of  opinion,  that  this  proceed- 
ing was  grounded  on  the  common  law,  and  could  not  be  then  impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy  was  applied  in 
parliament,  by  statute  4  and  5  W.  <&  M.  c.  18.  which  enacts,  that  the  clerk 
of  the  crown  shall  not  file  any  information  without  express  direction  from 
the  court  of  king's  bench :  and  that  every  prosecutor,  permitted  to  promote 
such  information,  shall  give  security  by  a  recognizance  of  twenty  pounds 
(which  now  seems  to  be  too  small  a  sum)  to  prosecute  the  same  with  ef- 
fect ;  and  to  pay  costs  to  the  defendant,  in  case  he  be  acquitted  thereon, 
unless  the  judge,  who  tries  the  information,  shall  certify  there  was  rea- 
sonable cause  for  filing  it ;  ^d,  at  all  events,  to  pay  costs,  unless 
*the  information  shall  be  tried  within  a  year  after  issue  joined.  [*312] 
But  there  is  a  proviso  in  this  act,  that  it  shall  not  extend  to  any 
other  informations  than  those  which  are  exhibited  by  the  master  of  the 
crown-office  :  and,  consequently,  informations  at  the  king's  own  suit,  filed 
by  his  attorney-general,  are  no  way  restrained  thereby. 

There  is  one  species  of  informations,  still  farther  regulated  by  statute  9 
Ann.  c.  20.  viz,  those  in  the  nature  of  a  writ  of  ^uo  warranto  ;  which  was 
shewn,  in  the  preceding  book  (^),  to  be  a  remedy  given  to  the  crown 
against  such  as  had  usurped  or  intruded  into  any  office  or  franchise.  The 
modem  information  tends  to  the  same  purpose  as  the  ancient  writ,  being 

(c)  I  And.  157.  Or)  5  Mod.  460. 

(d)  5  Mod.  464.  (A)  1  Saund.  801.    1  Sid.  174. 

(e)  Styl.  Rep.  317.  MS.    Styl.  Pract.  Rer.tt/.  In-  (t)  M.  1  W.  dc  M.  5  Mod.  490.  Comb.  141.  Far. 
formatton,  para  187.  (•dU.  1657.)   S  Sid.  71.1  Sid.  361.    1  Show.  106. 

199.  (k)  See  Book  III.  page  S62. 

(/)  Stat.  16 Car. I.e.  10, 4. 6. 
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generally  made  use  of  to  try  the  civil  rights  of  such  franchises ;  though  it 
is  commenced  in  the  same  manner  as  other  informations  are,  by  leave  of 
the  court,  or  at  the  ivill  of  the  attorney-general :  being  properly  a  criminal 
prosecntiony  in  order  to  fine  the  defendant  for  his  usurpation,  as  well  as  to 
oust  him  from  his  office  ;  yet  usually  considered  at  present  as  merely  a 
civil  proceeding  (17),  (18). 

These  are  all  the  methods  of  prosecution  at  the  suit  of  the  king.  There 
yet  remains  another*  which  is  merely  at  the  suit  of  the  subject,  and  is  called 
an  appeal, 

I V.  An  appeal,  in  the  sense  wherein  it  is  here  used,  does  not  signify 
any  complainv  to  a  superior  court  of  an  injustice  done  by  an  inferior  one, 
which  is  the  general  use  of  the  word ;  but  it  here  means  an  original  suit, 
at  the  time  of  its  first  commencement  (/).  An  appeal  therefore,  when 
spoken  of  as  a  criminal  prosecution,  denotes  an  accusation  by  a  private 
subject  against  another,  for  some  heinous  crime  ;  demanding  punishment 
on  account  of  the  particular  injury  suffered,  rather  than  for  the  offence 
against  the  public.  As  this  method  of  prosecution  is  still  in  force,  I  cannot 
omit  to  mention  it :  but  as  it  is  very  little  in  use,  on  account  of  the 
[*313]  *great  nicety  required  in  conducting  it,  I  shall  treat  of  it  very 
«  briefly  ;  referring  the  student  for  more  particulars  to  other  more 

voluminous  compilations  (m)  (19). 

This  private  process,  for  the  punishment  of  public  crimes,  had  probably 
its  original  in  those  times  when  a  private  pecuniary  satisfaction,  called  a 
toeregtid,  was  constantly  paid  to  the  party  injured,  or  his  relations,  to  ex- 
piate enormous  offences.  This  was  a  custom  derived  to  us,  in  common 
with  other  northern  nations  (n),  from  our  ancestors,  the  ancient  Germans  ; 
among  whom,  according  to  Tacitus  (o) ,  "  luUur  komicidium  certo  armentO' 
rum  ae  pecorum  numero ;  reeipitque  satisfactionem  universa  damus  {p)"  In 
the  same  manner  by  the  Irish  Brehon  law,  in  case  of  murder,  the  Brehon 
or  judge  was  used  to  compound  between  the  murderer  and  the  friends  of 
the  deceased  who  prosecuted  him,  by  causing  the  malefactor  to  give  unto 
them,  or  to  the  child  or  wife  of  him  that  was  slain,  a  recompense  which 
they  called  an  eriach  {q).  And  thus  we  find  in  our  Saxon  laws  (particu- 
larly those  of  king  Athelstan)  (r)  the  several  weregilds  for  homicide  esta- 
blished in  progressive  order  from  the  death  of  the  ceorl  or  peasant,  up  to 
that  of  the  king  himself  {s).  And  in  the  laws  of  king  Henry  I.  (t)  we  have 
an  account  of  what  .other  offences  were  then  redeemable  by  weregild,  and 
what  were  not  so  (u).    As  therefore  during  the  continuance  of  this  cus- 

(D  It  Is  derried  from  the  French,  *<  ttpptlUr^"  the  (r)  Juiie,  Cwit.  Imnd.  WUk.  71. 

verb  active,  which  signlfiea  to  call  npoD,  sammon,  («)  The  were^ld  of  a  ceorl  wan  S60  thiysnias, 

or  challenge  one ;  and  not  the  verb  neuter,  which  that  of  the  kinff  90,000 ;  each  thrysma  being  eqnai 

signifies  the  same  as  the  ordinary  sense  of  "appeal"  to  about  a  shilling  of  our  Mvsent  money.    The 

fingUsh.  weregild  of  a  subject  was  paid  entirely  to  the  rel** 

(m)  S  Hawk.  P.  C.  ch.  93.  tions  of  the  party  slain ;  but  that  of  the  king  waa 

in)  Stiemh.  d*  jure  Suecn.  2.  S,  c.  4 .  divided ;  one  naif  being  paid  to  the  public,  the  other 

(o)  d*  M.  G.  e.  SI.  to  the  h)yal  family. 

(B)  And  in  another  place,  (e.  12.)  **  Dtliclu,  prt  (<)  c.  12. 

modo  ppcfianan,  etfiioritm  pteonm^itn  numero  con-  («)  In  Turkey  this  principle  is  still  carried  so 

vieti  wmktaaiur,    Par»  wMetae  regi  vel  eivitati  ;  far,  that  even  murder  is  never  prosecuted  by  th« 

part  ipti  fui  vmOcaturf  vel  prepm^uit  ejus  exsolvi-  officers  of  the  government,  as  with  us.    It  is  the 

iwr.*  business  of  the  next  relations,  and  them  only,  to 

(q)  Spenser's  State  of  Ireland,  p.  1513,  edit  revenge  the  slaughter  of  their  kinsmen;  and  if  tney 

Ruf^es.  rather  choose  (as  they  generally  do)  to  compound 

(17)  Because  an  information  in  the  nature  T.  R.  484. 

of  a  quo  warranio  is  considered  merely  as  a  (18)  See  2  R.  S.  581,  &c. 

^ivil  proceeding,  the  court  of  king's  bench  (19)  Appeals   of  felony  are   abolished  ia 

will  grant  a  new  trial,  though  the  verdict  New-York :  (2  R.  8.  748,  ^  43) :  in  fingland, 

should  have  been  given  for  the  defendant    2  by  59  Geo.  Hi.  o.  4S. 
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com,  a  process  was  certainly  given,  for  recoreringtlie  weregildby 

the  party  to  whom  it  was  due  ;  it  seems  that,  when  *these  of-    [*314] 

fences  by  degrees  grew  no  longer  redeemable,  the  private  process 

was  still  continued,  in  order  to  insure  the  infliction  of  punishment  upon  the 

ofiender,  though  the  party  injured  was  allowed  no  pecuniary  compensation 

for  the  offence. 

But,  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some 
atrocious  injury  committed  more  immediately  against  an  individual,  yet  it 
also  was  anciently  permitted,  that  any  subject  might  appeal  another  sub- 
ject of  high  treason,  either  in  the  courts  of  conunon  law  (to),  or  in  parlia- 
ment, or  (for  treasons  committed  beyond  the  seas)  in  the  court  of  the  high 
constable  and  marshal.  The  cognizance  of  appeals  in  the  latter  still  con- 
tinues in  force  ;  and  so  late  as  1631  there  was  a  trial  by  battel  awarded 
in  the  court  of  chivalry,  on  such  an  appeal  of  treason  (x) :  but  that  in  the 
first  was  virtually  abolished  (i/)  by  the  statutes  5  £dw.  III.  c.  9.  and  25 
£dw.  III.  c.  24,  and  in  the  second  expressly  by  statute  1  Hen.  IV.  c.  14. 
So  that  the  only  appeals  now  in  force,  for  things  .done  within  the  realm, 
are  appeals  of  felony  and  mayhem. 

An  appeal  oi  felony  may  be  brought  for  crimes  committed  either  against 
the  parties  themselves,  or  their  relations.  The  crimes  against  the  parties 
themselyes  are  larceny^  rape^  and  (urson.  And  for  these,  as  well  as  for  may- 
hem, the  persons  robbed,  ravished,  maimed,  or  whose  houses  are  burnt, 
may  institute  this  private  process.  The  only  crime  against  one's  rela- 
tion, for  which  an  appeal  can  be  brought,  is  that  of  killing  him,  by  either 
murder  or  manslaughter.  But  this  cannot  be  brought  by  every  relation : 
but  only  by  the  wife  for  the  death  of  her  husband,  or  by  the  heir  male  for 
the  death  of  his  ancestor  ;  which  heirship  was  also  confirmed,  by  an  ordi- 
nance of  king  Henry  the  First,  to  the  four  nearest  degrees  of  blood  {s).  It 
is  given  to  the  wife  on  account  of  the  loss  of  her  husband :  therefore,  if  she 
marries  again,  before  or  pending  her  appeal,  it  is  lost  and  gone  ;  or,  if  she 
marries  after  judgment,  she  shall  not  demand  execution.  The  heir,  as 
was  said,  must  also  be  heir  male,  and  such  a  one  as  was  the 
*next  heir  by  the  course  of  the  comm6n  law,  at  the  time  of  the  [*315] 
kiUing  of  the  ancestor.  But  this  rule  hath  three  exceptions  :  1. 
If  the  person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir, 
,  shall  have  the  appeal :  2.  If  there  be  no  wife,  and  the  heir  be  accused  of 
the  murder,  the  person,  who  next  to  him  would  have  been  heir  male,  shall 
bring  the  appeal :  3.  If  the  wife  kills  her  husband,  the  heir  may  appeal 
her  of  the  death.  And,  by  the  statute  of  Gloucester,  6  Edw.  I.  c.  9.  all 
appeals  of  death  must  be  sued  within  a  year  and  a  day  after  the  completion 
of  the  felony  by  the  death  of  the  party :  which  seems  to  be  only  declara- 
tory of  the  old  common  law :  for  in  the  Grothic  constitutions  we  find  the 
same  "  praescriptio  annaUs,  quae  currit  adversus  actorem,  si  de  hamicida  ei  non 
constet  intra  annum  a  caede  facta,  nee  quenquam  interea  arguat  et  accuset  (a)." 

These  appeals  may  be  brought  previous  to  any  indictment :  and  if  the 
appellee  be  acquitted  thereon,  he  cannot  be  afterwards  indicted  for  the 
same  offence.  In  like  manner  as  by  the  old  Gothic  constitution,  if  any 
offender  gained  a  verdict  in  his  favour,  when  prosecuted  by  the  party  in- 
jured, he  was  also  understood  to  be  acquitted  of  any  crown  prosecution  for 

the  matter  for  moncfi  nottUng  more  is  lald  about  (Roshw.  irol.  SI,  part  %  p.  119.) 

it.    (tady  M.  W.  MonUgtie,  lett.  43.)  (y)  1  Hal.  P.  C.  349. 

(w)  Britt.  e.  SS.  {»)  Mirr.  c.  9,  4  7. 

U)  Bf  Donald  lord  Rea  afalnst  David  Ramsey.  (a)  SUemh.  de  jurt  GotA.  2. 3; «.  4. 
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the  same  offence  (h) :  b]it,  on  the  contrary,  if  he  made  his  peace  with  the 
king,  still  he  might  be  prosecuted  at  the  suit  of  the  party.  And  so,  with 
us,  if  a  man  be  acquitted  on  an  indictment  of  murder,  or  found  guilty,  and 
pardoned  by  the  king,  still  he  ought  not  (in  strictness)  to  go  at  large,  but 
be  imprisoned  or  let  to  bail  till  the  year  and  day  be  past,  by  yirtue  of  the 
statute  3  Hen.  YII.  c.  1.  in  order  to  be  forthcoming  to  answer  any  appeal 
for  the  same  felony,  not  having  as  yet  been  punished  for  it,  though^  if  he 
hath  been  found  guilty  of  manslaughter  on  an  indictment,  and  hath  had 
the  benefit  of  clergy,  and  suffered  the  judgment  of  the  law,  he  cannot  af- 
terwards be  appealed  ;  for  it  is  a  maxim  in  law,  that  **  nemo  bis  punitttr  pro 
eodem  delicto,^*  Before  this  statute  was  made,  it  was  not  usual  to  indict  a 
man  for  homicide  within  the  time  limited  for  appeals ;  which  produced 

very  great  inconvenience,  of  which  more  hereafter  (c). 
[*316]  *If  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  sta- 
tute of  Westm.  2.  13  £dw.  I.  c.  12.)  shall  suffer  one  year's  im- 
prisonment, and  pay  a  fine  to  the  king,  besides  restitution  of  damages  to 
the  party  for  the  imprisonment  and  infamy  which  he  has  sustained :  and, 
if  the  appellor  be  incapable  to  make  restitution,  his  abettors  shall  do  it  for 
him,  and  also  be  liable  to  imprisonment.  This  provision,  as  was  foreseen 
by  the  author  of  Fleta  (cQ,  proved  a  great  discouragement  to  appeals ;  so 
that  thenceforward  they  ceased  to  be  in  common  use. 

If  the  appellee  be  found  guilty  he  shall  suffer  the  same  judgment,  as  if 
he  had  been  convicted  by  indictment :  but  with  this  remarkable  difference ; 
that  on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  par- 
don and  remit  the  execution ;  on  an  appeal,  which  is  at  the  suit  of  a  pri- 
vate subject,  to  make  an  atonement  for  the  private  wrong,  the  king  can  no 
more  pardon  it,  than  he  can  remit  the  damages  recovered  on  an  action  of 
battery  (e).  In  like  manner  as,  while  the  weregild  continued  to  be  paid  as 
a  fine  for  homicide,  it  could  not  be  remitted  by  the  king's  authority  (/). 
And  the  ancient  usage  was,  so  late  as  Henry  the  Four&'s  time,  that  all 
the  relations  of  the  slain  should  drag  the  appellee  to  the  place  of  execu- 
tion {g) :  a  custom  founded  upon  that  savage  sprit  of  family  resentment, 
which  prevailed  universally  through  Europe  after  the  irruption  of  the 
northern  nations,  and  is  peculiarly  attended  to  in  their  several  codes  of 
law  ;  and  which  prevails  even  now  among  the  wild  and  imtutored  inhabit- 
ants of  America :  as  if  the  finger  of  nature  had  pointed  it  out  to  mankind, 
in  their  rude  and  uncultivated  state  {h).  However,  the  punishment  of  the 
offender  may  be  remitted  and  discharged  by  the  concurrence  of  all  parties 
interested  ;  aiid  as  the  king  by  his  pardon  may  frustrate  an  indict- 
[*317]  ment,  so  the  appellant  by  his  release  may  ^discharge  an  ap- 
peal (i) ;  "  nam  qailihet potest  renunciarejuri  pro  se  introdueto  (20).'' 

(h)  Stleinh.  d9wt  Goik.  1. 1,  c.  5.  (f)  LL.  Bdm.  ^  8. 

(e)  See  pue  835.  (g)  M.ll  He%JV,  IS.    S  Inst.  181. 

(i)  I  L  e.  84, 4  48.  (1)  Robertson,  Cha.  V.  i.  45. 

(e)  3  Hawk.  V.  C.  m.  (i)  I  Hal  P.  C.  9. 

(20)  These  appeals  had  become  nearly  ob-  when  called  upon  to  plead,  pleaded  **  not  guil- 

solete,  but  the  right  still  existing  was  claimed,  t^,  and  that  he  was  ready  to  defend  himself  by 

and  in  part  exercised,  in  the  year  1818,  by  his  body ;"  and  taking  bus  glore  off,  he  threw 

WilUam  AMhford,  eldest  brother  and  heir  at  it  upon  the  floor  of  the  court.    A  counterplea 

law  of  Mary  Athford,  who  brought  a  writ  of  was  afterwards  delivered  in  b^  the  appellant, 

appeal  against  Abraham  Thornton  for  the  mur*  to  which  there  was  a  replication.    A  general 

der  of  his  sister.    Thornton  had  been  tried  at  demurrer  followed,  and  joinder  Uiereon.    See 

the  Warwick  Summer  assises,  1817,  for  the  a  full  detail  of  the  proceedings  in  that  singu- 

murder,  and  acquitted,  though  under  eiroum-  lar  case,  in  the  Report  of  it,  under  the  name 

stances  of  strong  suspicion.     The  appellee,  of  Ashford  «.  Thornton,  1  B.  and  A.  405.    h 
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These  are  the  seTeral  methods  of  prosecation  institnted  by  the  laws  of 
England  for  the  punishment  of  offences  ;  of  which  that  by  indictment  is 
the  most  general.  I  shall  therefore  confine  my  subsequent  observations 
principally  to  this  method  of  prosecution ;  remarking  by  the  way  the  most 
material  variations  that  may  arise,  from  the  method  of  proceeding  by  either 
information  or  appeal. 


CHAPTER  XXIV. 
OF  PROCESS  UPON  AN  INDICTMENT. 

We  are  next,  in  the  fourth  place,  to  inquire  into  the  manner  of  issuing 
vrocess  ( 1 ),  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  We 
nave  hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of 
the  indictment ;  in  which  case  he  is  immediately  (or  as  soon  as  conve- 
nience permits)  to  be  arraigned  thereon.  But  if  he  hath  fled,  or  secretes  him- 
self, in  capital  cases ;  or  hath  not,  in  smaller  misdemeanors,  been  bound 
over  to  appear  at  the  assises  or  sessions,  still  an  indictment  may  be  prefer- 
red against  him  in  his  absence  ;  since,  were  he  present,  he  could  not  be 
heard  before  the  grand  jury  against  it.  And,  if  it  be  found,  then  process 
must  issue  to  bring  him  into  court ;  for  the  indictment  cannot  be  tried,  un- 
less he  personally  appears  :  according  to  the  rules  of  equity  in  all  cases, 
and  the  express  provision  of  statute  28  Edw.  III.  c.  3.  in  capital  ones,  that 
no  man  shall  be  put  to  death,  without  being  brought  to  answer  by  due  pro- 
cess of  law  (2). 

The  proper  process  on  an  indictment  for  any  petit  misdemeanor,  or  on  a 
penal  statute,  is  a  writ  of  venire  facias,  which  is  in  the  nature  of  a  sum- 
mons to  cause  the  party  to  appear.  And  if  by  the  return  to  such  venire  It 
appears  that  the  party  hath  lands  in  the  county  whereby  he  may  be  dis- 
trained, then  a  distress  infinite  shall  be  issued  from  time  to  time  till  he  ap- 
pears. But  if  the  sheriff  returns  that  he  hath  no  lands  in  his  baili- 
wick, (then  upon  his  non-appearance)  a  writ  of  capias  ^shaU  is-  [*319] 
sue,  which  commands  the  sheriff  to  take  his  body,  and  have  him 

was  held  in  that  case,  that,  vrhere  in  an  appeal  case,  the  first  of  the  kind  that  had  occurred  for 
of  death,  the  appellee  vsma  his  battle,  the  more  than  half  a  ceDtuiy,  (See  Bigby  v.  Ken- 
couiiterplea,  to  oast  him  of  this  mode  of  trial,  nedy,  5  Burr.  2643,  2  W.  BI.  713  ;  Rex  v. 
most  disclose  such  violent  and  strong  pre*  Taylor,  5  Burr,  2793 ;  Smith  v.  Taylor,  id. 
sumptions  of  guilt,  as  to  leave  no  possible  ibia ;  the  last  cases  upon  the  subject,  where 
doubt  in  the  minds  of  the  court ;  «na,  there-  the  mode  of  proceeding  is  detailed  at  large,) 
fore,  that  a  counterplea,  which  only  stated  led  to  the  total  abolition  of  appeals  of  murder, 
strong  circumstances  of  suspicion,  was  insuf-  as  well  as  of  treason,  felony,  or  other  offences, 
ficient.  It  was  also  held,  that  tlie  appellee  together  with  wagers  of  battle,  by  the  passing 
may  reply  fresh  matter,  tending  to  shew  his  in*  otthe  statute  59  O.  III.  o.  46. 
noceuce,  as,  an  alibi,  and  his  former  acouittal  (1)  As  to  process  in  general,  see  Dalt.  J.  c. 
of  the  same  offence  X)n  an  indictment.  But  it  193 ,  Com.  Dig.  Process,  A.  1 ;  Bum.  J.  Pro- 
was  doubted  whether,  when  the  counterplea  is  cess ;  Williams  J.  Process ;  1  Chit.  C.  L.  2 
per  se  insuflScient,  or  where  the  replication  is  ed.  337  to  370. 

a  good  answer  to  it,  the  court  should  give  judg-  (2)  In  New. York,  the  defendant  must  be 

ment  that  the  appellee  be  allowed  his  wager  of  personally  present  at  a  trial  for  felony.    On 

battle,  or  that  ne  so  without  day.    Therefore,  trials  for  other  offences,  he  may  appear  in  per- 

the  appellant  praying  no  further  judgment,  the  son  or  by  attorney.    ^2  R.  S.  734,  }  13.)    His 

court,  by  consent  of  both  parties,  ordered  that  appearance  is  compelled  by  a  warrant  for  his 

judgment  should  be  stayed  in  the  appeal,  and  arrest,  (id.  728,  ^  55)  or  by  proceeding  against 

that  the  appellee  should  be  discharged.    This  his  bail.    (Id.  729  &  709.) 

Vol.  11.  82 
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at  the  next  assises ;  and  if  he  cannot  be  taken  upon  tke  first  camaSf  a  se- 
cond and  third  shall  issue,  called  an  alias^  and  a  pluries  capias.  But,  on  in- 
dictments for  treason  or  felony,  a  capias  is  the  first  process  :  and,  for  treason 
or  homicide,  only  one  shall  be  allowed  to  issue  (a),  or  two  in  the  case  of 
other  felonies,  by  statute  25  £dw.  III.  c.  14,  though  the  usage  is  to  issue 
only  one  in  any  felony ;  the  provisions  of  this  statute  being  in  most  cases 
found  impracticable  (6).  And  so,  in  the  case  of  misdemeanors,  it  is  now 
the  usual  practice  for  any  judge  of  the  court  of  king's  bench,  upon  certi- 
ficate of  an  indictment  found,  to  award  a  writ  of  capias  inmiediately,  in  or- 
der to  bring  in  the  defendant  (3).  But  if  he  absconds,  and  it  is  thought 
proper  to  pursue  him  to  an  outlawry,  then  a  greater  exactness  is  necessary. 
For,  in  such  case,  af^er  the  several  writs  have  issued  in  a  regular  number, 
according  to  the  nature  of  the  respective  crimes,  without  any  effect,  the 
offender  shall  be  put  in  the  exigent  in  order  to  his  outlawry  :  that  is,  he 
shall  be  exacted,  proclaimed,  or  required  to  surrender,  at  ^y^  county 
courts  ;  and  if  he  be  returned  quinto  exactus^  and  does  not  appear  at  the 
fifth  exaction  or  requisition,  then  he  is  adjudged  to  be  outlaioed,  or  put  out 
of  the  protection  of  the  law  :  so  that  he  is  incapable  of  taking  the  benefit 
of  it  in  any  respect,  either  by  bringing  actions  or  otherwise  (4). 

The  punishment  for  outlawries  upon  indictments  for  misdemeanors,  is 
the  same  as  for  outlawries  upon  civil  actions  (of  which,  aud  the  previous 
process  by  writs  of  capias,  exigi  facias,  and  proclamation,  we  spoke  in  the 
preceding  book)  (c) ;  viz,  forfeiture  of  goods  and  chattels.  But  an  out- 
lawry in  treason  or  felony  amounts  to  a  conviction  and  attainder  of  the  of- 
fence charged  in  the  indictment,  as  much  as  if  the  offender  had  been  found 

guilty  by  his  country  (d)  (5).     His  life  is  however  still  under  the 
[*320]    protection  of  the  law,  as  hath  formerly  been  •observed  (e) :  so  that 

though  anciently  an  outlawed  felon  was  said  to  have  caput  lupinitm, 
and  might  be  knocked  on  the  head  like  a  wolf,  by  any  one  that  should  meet 
him  (f) ;  because,  having  renounced  all  law,  he  was  to  be  dealt  with  as 
in  a  state  of  nature,  when  every  one  that  should  find  him  might  slay  him : 
yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no  man  is  entitled  to . 
kill  him  wantonly  or  wilfully  :  but  in  so  doing  is  guilty  of  murder  {g),  un- 
less it  happens  in  the  endeavour  to  apprehend  him  (A).  For  any  person 
may  arrest  an  outlaw  on  a  criminal  prosecution,  either  of  his  own  head,  or 
by  writ  or  warrant  of  capias  utlagatumy  in  order  to  bring  him  to  execution. 
But  such  outlawry  may.  be  frequently  reversed  by  writ  of  error  ;  the  pro- 
ceedings therein  being  (as  it  is  fit  tney  should  be)  exceedingly  nice  and 
circumstantial ;  and,  if  any  single  minute  point  be  omitted  or  misconduct- 
ed, the  whole  outlawry  is  illegal,  and  may  be  reversed  :  upon  which  re- 
versal the  party  accused  is  admitted  to  plead  to,  and  defend  himself  against, 
the  indictment. 

(a)  See  Appendix,  ^  1.  (e)  See  page  178. 

(ft)  3  Hal.  P.  C.  105.  (/)  Mirr.  c.  4.    Co.  Litt.  128. 

(c)  See  Book  III.  page  S83,  S84.  Ur)  1  Hal.  P.  C.  497. 

(i)  3  Hal.  P.  C.  305.  (A)  Bracton,>Z.  125. 

(3)  Now  by  the  48  Geo.  III.  c.  58.  when  any  cept  in  cases  of  treason.  (2  R.  S.  745,  ^  20.) 
person  is  charged  with  an  offence  below  the  (5)  In  most  cases  now  in  which  a  person 
degree  of  felony,  one  of  the  judges  may,  on  an  convicted  by  a  rerdict  is  deprived  of  clergy,  a 
affidavit  thereof,  or  on  the  production  of  an  in-  person  outlawed  will  also  be  ousted  of  clergy  ; 
dictment,  or  an  information  filed,  issue  his  war-  yet  some  few  instances  may  perhaps  still  re- 
rant  for  apprehending  and  holding  him  to  bail ;  main  where  a  person  outlawed  will  have  cler- 
and  if  he  neglects  or  refuses  to  become  so  gy,  thoush  if  he  had  been  tried  for  the  same 
bound,  he  may  be  committed  to  gaol  until  he  offence,  he  would  not  have  been  entitled  to  that 
conforms,  or  is  discharged.  privilege.    See  Foster,  358.  2  Leach.  Hawk. 

(4)  Outlawry  is  abdished  in  New-York,  ex-  481.    4  T  R.  543. 
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Thus  much  for  process  to  bripg  in  the  offender  after  indictment  found ; 
during  which  stage  of  the  prosecution  it  is,  that  writs  of  certiorari  facias  (6) 
are  usually  had,  though  they  may  be  had  at  any  time  before  trial  (7), 
to  certify  and  remove  the  indictment,  with  all  the  proceedings  thereon, 
from  any  inferior  court  of  criminal  jurisdiction  into  the  court  of  king's 
bench  (8) ;  which  is  the  soTereign  ordinary  court  of  jusUce  in  causes  crimi- 
nal. And  this  is  frequently  done  for  one  of  these  four  purposes  ;  either,  1. 
To  consider  and  determine  the  validity  of  appeals  or  indictments  and  the 
proceedings  thereon  ;  and  to  quash  or  confirm  them  as  there  is  cause  :  or, 
2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have  the  pri- 
soner or  defendant  tned  at  the  bar  of  the  court  of  kings's  bench,  or  before 
the  justices  of  nisi  prius :  or,  3.  It  is  so  removed,  in  order  to  plead  the 
king's  pardon  there  :  or,  4.  To  issue  process  of  outlawry  against 
the  offender,  in  those  ^counties  or  places  where  the  J[yrocess  of  the  [*321] 
inferior  judges  will  not  reach  him  (t).  Such  writ  of  certiorari^ 
when  issued  and  delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indictment  as  otherwise,  supersedes  the  juris- 
diction of  such  inferior  court,  and  makes  all  subsequent  proceedings  therein 
entirely  erroneous  and  illegal ;  unless  the  court  of  king's  bench  remands 
the  record  to  the  court  below,  to  be  there  tried  and  determined.  A  certi- 
orari may  be  granted  at  the  instance  of  either  the  prosecutor  or  the  defend- 
ant :  the  former  as  a  matter  of  right,  the  latter  as  a  matter  of  discretion ; 
and  therefore  it  is  seldom  granted  to  remove  indictments  from  the  justices  of 
gaol-delivery,  or  after  issue  joined  or  confession  of  the  fact  in  any  of  the 
courts  below  {k). 

At  this  stage  of  prosecution  also  it.  is,  that  indictments  found  by  the 
grand  jury  against  a  peer  must  in  consequence  of  a  vmt  of  certiorari  be 
certified  and  transmitted  into  the  court  of  parliament,  or  into  that  of  the 
lord  high  steward  of  Great  Britain  ;  and  that,  in  places  of  exclusive  jurisdic- 
tion, as  the  two  universities,  indictments  must  be  delivered  (upon  chal- 
lenge and  claim  of  cognizance)  to  the  courts  therein  established  by  char- 
ter, and  confirmed  by  act  of  parliament  to  be  there  respectively  tried  and 
detSrmined. 

(«)  3  HaL  p.  C.  310.  (ft)  3  Hawk.  P.  C.  387.    4  Bmr.  749. 

(6)  As  to  this  writ  ia  |;eiieral,  see  Fitz.  E.  so  it  may  award  a  certiorari  to  remore  proeeed- 
B.  245.  a  ;  Bac.  Ab.  Certiorari  A.  *  Com.  Diff.  ings  from  them,  unless  they  are  expressly  ex- 
Certiorari,  A.  1 ;  Barn  J.  Certiorari ;  Wil*  einpted  from  sach  saperintendence  by  the  sta- 
liams  J.  Certiorari ;  1  Chit.  C.  L.  2  ed.  371  tales  creating  them.  2  Haw.  P.  C.  286 ;  Rex 
to  402.  V.  Young,  2  T.  R,  473 ;  Rex  t».  Jukes,  8  T.  R. 

(7)  In  New. York,  no  certiorari  lies  to  re-  542.  But  certiorari  cannot  be  taken  away  by 
more  an  indictment  from  the  general  sessions  any  general,  bat  only  by  express  negative 
to  the  supreme  court  or  oyer  and  terminer  be-  words.  Rex  v.  Reeye,  1  W.  Bl.  231 ;  and  a 
fore  trial :  nor  does  it  lie  to  remove  an  indict-  statute,  taking  away  certiorari,  does  not  take 
ment  from  the  oyer  and  terminer  to  the  supreme  it  from  the  crown,  unless  expressly  mention- 
court  before  trial,  unless  allowed  by  a  justice  ed.    Rex  «. ,  2  Chit  R.  136 ;  and  see 

of  the  supreme  court  or  a  circuit  judlge.    (2  R.  Rex  «.  Tindal,  15  East,  339,  n.    Certiorari 

S.  732,  ^  81,  dec.)  ^  lies  from  the  court  of  King's  Bench  to  justices, 

(8)  For  the  definition  and  history  of  the  writ  even  in  cases  which  they  are  empowered ^no/- 
of  certiorari,  see  Fitz.  N.  B.  554.  As  the  court  ly  to  hear  and  determine.  2  Haw.  P.  C.  286 ; 
of  King's  Bench  has  a  general  superintendence  Rex  v.  Merely,  2  Burr.  1040 ;  Hartley  v.  Hook- 
over  all  other  courts,  of  criminal  jurisdiction,  er,  Cowp.  524. 
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CHAPTER  XXV. 
OF  ARRAIGNMENT  AND  ITS  INCIDENTS  (1)- 

When  the  offender  either  appears  voluntarily  to  an  indictment,  or  was 
before  in  custody,  or  is  brought  in  upon  criminal  process  to  answer  it  in  the 
proper  court,  he  is  immediately  to  be  arraigned  thereon  ;  which  is  the  fifth 
stage  of  criminal  prosecution. 

To  arraign  (2),  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the 
court,  to  answer  the  matter  charged  upon  him  in  the  indictment  (a)  (3). 
The  prisoner  is  to  be  called  to  the  bar  by  his  name  ;  and  it  is  laid  down  in 
our  ancient  books  (4),  that,  though  under  an  indictment  of  the  highest 
nature,  he  must  be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bonds ;  unless  there  be  evident  danger  of  an  escape,  and  then 
he  may  be  secured  with  irons.  But  yet  in  Layer's  case,  a.  d.  1722,  a 
difference  was  taken  between  the  time  of  arraignment  and  the  time  of  trial ; 
and  accordingly  the  prisoner  stood  at  the  bar  in  chains  during  the  time  of 

his  arraignment  (c)  (4). 
[*323]  *When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to 
hold  up  his  hand  :  which,  though  it  may  seem  a  trifling  circum- 
stance, yet  is  of  this  importance,  that  by  the  holding  up  of  his  hand  constat 
de  persona,  and  he  owns  himself  to  be  of  that  name  by  which  he  is  called  (</). 
However,  it  is  not  an  indispensable  ceremony  ;  for,  being  calculated  merely 
for  the  purpose  of  identifying  the  person,  any  other  acknowledgment  will 
answer  the  purpose  as  well ;  therefore,  if  the  prisoner  obstinately  and  con- 
temptuously refuses  to  hold  up  his  hand,  but  confesses  he  is  the  person 
named,  it  is  fully  sufficient  (e)  (5). 

Then  the  indictment  is  to  be  read  to  him  distinctly  in  the  English  tongue 
(which  was  law,  even  while  all  other  proceedings  were  in  Latin),  that  he 
may  fully  understand  his  charge.  Afler  which  it  is  to  be  demanded  of  him, 
whether  he  be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not  gailty. 
By  the  old  common  law  the  accessary  could  not  be  arraigned  till  the  prin- 
cipal was  attainted,  unless  he  chose  it ;  for  he  might  waive  the  benefit  of 
the  law  :  and  therefore  principal  and  accessary  might,  and  may  still,  be  ar- 
raigned, and  plead,  and  also  be  tried  together.  But  otherwise,  if  the  prin- 
cipal had  never  been  indicted  at  all,  and  stood  mute,  had  challenged  above 
thirty-five  jurors  peremptorily,  had  claimed  the  benefit  of  clergy,  had  ob- 
tained a  pardon,  or  had  died  before  attainder,  the  accessary  in  any  of  these 

(a)  S  Hal.  P.  C.  S16.  3  Hawk.  P.  C.  SOS. 

(ft)  Bract.  2.  8,  d*  conn.  e.  18,  ^  3.    Mirr.  c.  5,  (c)  State  Trials,  VI.  290. 

iwi.  1, 4  54.  Flet.  /.  1,  c.  31, 4  I.  Brit.  c.  5.  Staundf.  {d)  2  Hal.  P.  C.  S19. 

P.  C.  78.    3  Inst.  34.    KeL  10.    8  HaL  P.  C.  210.  (e)  Raym.  406. 

(1)  See  further  as  to  arraignment  and  its  1  Chit.  C.  L.  2  ed.  403  to  414.  post,  351. 
Incidents,  1  Chit.  G.  L.  414  to  431 ;  Burn's  J.        (4)  And  it  has  since  been  held,  that  the 
Arraignment ;  Williams  J.  Arraignment.  court  has  no  authority  to  order  the  irons  to  be 

(2)  This  word  in  Latin  (lord  Hale  says)  is  taken  off,  till  the  prisoner  has  pleaded,  and 
no  other  than  ad  nxtianemjumeref  and  in  French,  the  jury  are  chargea  to  try  him.  Waiters  case, 
«d  refon,  or  abbreriateda  rem.    2  Hal.  P.  C.  Leach,  34. 

216.  (5)  It  is  not  usual  to  require  a  peer  to  hold 

(3)  As  to-obtaining  a  copy  of  the  indictment,  up  his  hand.  2  Hale,  219.  n.  a.  Hawk.  b.  2. 
assigning  counsel,  appearing  and  defending  by    c.  28.  s.  2. 

attorney,  and  defending  in  forma  pauperis,  see 
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cases  could  not  be  arraigned :  for  rum  constitit  whether  any  felony  was  com- 
mitted or  no,  till  the  principal  was  attainted  ;  and  it  might  so  happen  that 
the  accessary  should  be  convicted  one  day,  and  the  principal  acquitted  the 
next,  which  would  be  absurd.  However,  this  absurdity  could  only  happen^ 
where  it  was  possible,  that  a  trial  of  the  principal  might  be  had,  subse- 
quent to  that  of  the  accessary  ;  and  therefore  the  law  still  continues,  that 
the  accessary  shall  not  be  tried,  so  long  as  the  principal  remains 
liable  to  be  tried  hereafter.  But  by  statute  *!  Ann.  c.  9.  (6)  if  [•324] 
the  principal  be  once  convicted,  and  before  attainder  (that  is,  be- 
fore he  receives  judgment  of  death  or  outlawry),  he  is  delivered  by  pardon, 
the  benefit  of  clergy,  or  otherwise ;  or  if  the  principal  stands  mute,  or  chal- 
lenges peremptorily  above  the  legal  number  of  jurors,  so  as  never  to  be 
convicted  at  sdl ;  in  any  of  these  cases,  in  which  no  subsequent  trial  can  be 
had  of  the  principal,  the  accessary  may  be  proceeded  against,  as  if  the 
principal  felon  had  been  attainted  ;  for  there  is  no  danger  of  future  contra- 
diction. And  upon  the  trial  of  the  accessary,  as  well  after  as  before  the 
conviction  of  the  principal,  it  seems  to  be  the  better  opinion,  and  founded 
on  the  true  spirit  of  justice  (/),  that  the  accessary  is  at  liberty  (if  he. can) 
to  controvert  the  guilt  of  his  supposed  principal,  and  to  prove  him  innocent 
of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law  (7). 

When  a  criminal  is  arraigned,  he  either  stands  mute,  or  confesses  the  fact; 
which  circumstances  we  may  call  incidents  to  the  arraignment :  or  else  he 
pleads  to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
ceedings (8).  But,  first,  let  us  observe  these  incidents  to  the  arraignment, 
of  standing  mute,  or  confession. 

I.  Regularly  a  prisoner  is  said  to  stand  mute,  when,  being  arraigned  for 
treason,  or  felony,  he  either,  1.  Makes  no  answer  at  all :  or,  2.  Answers 
foreign  to  the  purpose,  or  with  such  matter  as  is  not  allowable  ;  and  will 
not  answer  otherwise  :  or,  3.  Upon  having  pleaded  not  guilty,  refuses  to 
put  himself  upon  the  country  (g).  If  he  says  nothing,  the  court  ought  ex 
ojicio  to  impanel  a  jury  to  inquire  whether  he  stands  obstinately  mute,  or 
whether  he  be  dumb  ex  visitatiane  Dei.  If  the  latter  appears  to  be  the  case, 
the  judges  of  the  court  (who  are  to  be  of  counsel  for  the  prisoner, 
and  to  see  that  he  hath  law  and  justice)  shall  proceed  to  the  trial,  and  ex- 
amine all  points  as  if  he  had  pleaded  not  guilty  {h)  (9).     But  whether 

(/)  Foster,  365,  Ac.  (k)  2  Hawk.  P.  C.  3S7. 

(5)  3  Hal.  P.  C.  316. 

(6)  See  also  the  22  Geo.  III.  c.  58.  29  Geo.  principal  felon  is  not  attainted,  it  is  enacted, 
II.  c.  30 ;  and  as  to  New-York,  see  2  R.  S.  that  accessaries  ma^  be  prosecuted  after  the 
727,  ^  49 :  allowing  any  accessary  to  be  tried,  conviction  of  the  principal  felon,  though  the 
though  the  principal  has  been  pardoned  or  principal  felon  be  not  attainted.    See  further , 
otherwise  discharged  after  conviction.  as  to  arraiirnment,  1  Curw.  Haw.  P.  C.  434 ;' 

(7)  See  the  7  U.  IV.  c.  64,  by  s.  9  of  which,  1  Chit.  Cr.  L.  414.  The  statute  mentioned  in 
accessaries  before  the  fact,  whether  in  cases  the  text  is  repealed  by  the  statute  7  Geo.  IV. 
of  felony  at  common  law,  or  by  virtue  of  any  c.  64. 

statute  or  statutes  made  or  to  be  made,  may        (8)  In  New- York,  the  defendant,  when  ar- 

bc  tried  as  such,  or  as  for  substantive  felonies,  reigned,  is  asked  if  he  demands  a  trial,  and  if 

by  any  court  having  jurisdiction  to  try  the  he  does  not  confess  himself  guilty,  a  plea  of  not 

principal  felons,  although  the  offence^  be  com-  guilty  is  entered.    (2  R.  S.  730,  ^  70.)    Thus 

mittea  on  the  seas  or  abroad ;  and,  if  the  of*  the  law  as  to  standing  mute  is  abolished, 
fences  be  committed  in  different  counties,  may        (9)  By  7  and  8  G.  IV.  c.  28,  s.  1,  where  the 

be  tried  in  either.  prisoner  pleads  "  not  guilty,**  without  more, 

By  s.  io,  accessaries  after  the  fact  may  be  he  shall  be  put  on  his  trial  by  jury ;  and  by  s. 

tried  by  any  court  having  jurisdiction  over  the  2,  if  he  refuses  to  plead,  the  court  may  oraer 

principal  felons,  as  in  the  proceeding  s. ;  and,  a  plea  of  "Not  Guilty**  to   be  entered,  and 

by  8.  11,  in  order  that  all  accessaries  may  be  proceed  as  in  other  cases.    But  the  latter  is 

convicted  and  punished,  in  cases  where  the  discretionary ;  and  where  there  is  any  real 
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[*325]  judgment  of  death  can  be  given  against  nicli  a  ^prisoner  who 
hath  never  pleaded,  and  can  say  nothing  in  arrest  of  judgment,  is 
a  point  yet  undetermined  (t). 

If  he  be  found  to  be  obstinately  mute  (which  a  prisoner  hath  been  held 
to  be  that  hath  cut  out  his  own  tongue)  (i),  then,  if  it  be  on  an  indictment 
of  high  treason,  it  hath  long  been  clearly  settled,  that  standing  mute  is  an 
equivalent  to  a  conviction,  and  he  shall  receive  the  same  judgment  and  ex- 
ecution (/).  And  as  in  this  the  highest  crime,  so  also  in  the  lowest  species 
of  felony,  viz,  in  petit  larceny,  and  in  all  misdemeanors,  standing  route  hath 
always  been  equivalent  to  conviction.  But  upon  appeals  or  indictments 
for  other  felonies,  or  petit  treason,  the  prisoner  was  not,  by  the  ancient  law, 
looked  upon  as  convicted,  so  as  to  receive  judgment  for  the  felony ;  but 
should,  for  his  obstinacy,  have  received  the  terrible  sentence  oi  penancey  or 
peine  (which,  as  will  appear  presently,  was  probably  nothing  more  than  a 
corrupted  abbreviation  of  prisone)  forte  et  dure. 

Before  this  was  pronounced  the  prisoner  had  not  only  trina  admanitio,  but 
also  a  respite  of  a  few  hours,  and  the  sentence  was  distinctly  read  to  him, 
that  he  might  know  his  danger  (m) ;  and,  after  all,  if  he  continued  ob- 
stinate, and  his  offence  was  clergyable,  he  had  the  benefit  of  his  clergy 
allowed  him,  even  though  he  was  too  stubborn  to  pray  it  (n).  Thus  tender 
was  the  law  of  inflicting  this  dreadful  punishment ;  but  if  no  other  means 
could  prevail,  and  the  prisoner  (when  charged  with  a  capital  felony)  con- 
tinued stubbornly  mute,  the  judgment  was  then  given  against  him  without 
any  distinction  of  sex  or  degree.  A  judgment,  which  was  purposely  or- 
dained to  be  exquisitely  severe,  that  by  that  very  means  it  might  rarely  be 
put  in  execution  (10). 

(0  S  Hal.  p.  C.  817.  (m)  S  Hal.  P.  C.  S90. 

(A)  3  Inst  178.  (n)  Ibid.  331.    2  Hawk.  P.  C.  831 

(0  1  Hawk.  P.  C.  399.    1  HaL  P.  C.  317. 

doubt  whether  the  refasal  to  plead  arises  from  be  detained  until  hia  majesty's  pleasure  should 

obstinacy  or  inability,  the  court  may,  and  be  known. 

will,  impanel  a  jury  to  try  that  question.  In  As  to  the  law  of  New- York,  see  preceding 
case  of  insanity,  this  is  specially  provided  for  note :  no  insane  person  can  be  tried,  sentenc- 
by  the  unrepealed  statute  of  39  and  40  6.  IIL  ed,  or  punished.  (2  R.  S.  697,  ^1.) 
c.  94,  s.  1  of  which  enacts,  that  the  jury,  in  (10)  Aulus  Gellius  with  more  truth  has  made 
case  of  any  person  charged  with  treason,  &c.,  the  same  observation  upon  the  cruel  law  of 
proving  upon  the  trial  to  be  insane,  shall  de-  the  Twelve  Tables,  De  tnope  dehitore  secando, 
eUre  whether  he  was  acauitted  by  them  on  "  Eo  eonsilio  tatUa  immamtat  pcena  demtndata 
account  of  insanity,  and  tne  court  shall  order  est,  ne  ad  earn  unquam  perveniretur  f*  for  he 
him  to  be  kept  in  custody  till  his  majesty's  adds,  ^^d^echtm  esse  anti^tus  neminem  eaui- 
pleasure  be  known,  and  his  majesty  may  give  dem  ne^  legi  neqw  audivi,^  lib.  20.  c.  1.  But 
an  order  for  the  safe  custody  of  such  insane  with  respect  to  the  horrid  judgment  of  the  jvetne 
person ;  and  s.  2  enacts,  that  insane  persons,  forte  et  dure^  the  prosecutor  and  the  court  could 
indicted  for  any  offence,  and  found  to  be  in-  exercise  no  discretion,  or  shew  no  favour  to  a 
tene  by  a  jury,  to  be  impanelled  on  their  ar*  prisoner  who  stood  obstinately  mute.  And  in 
reugitmerUt  shall  be  ordered  by  the  court  to  be  the  legal  history  of  this  country  there  are  nu- 
kept  in  custody  till  his  majesty's  pleasure  be  merous  instances  of  persons,  who  have  had 
known.  The  latter  section  has  been  held  to  resolution  and  patience  to  undergo  so  terrible 
extend  to  cases  of  misdemeanor.  Rex  v.  a  death  in  order  to  benefit  their  heirs  by  pre- 
Little,  R.  and  R.  C.  C.  430.  In  Rex  v.  Ro-  ventinc  a  forfeiture  of  their  estates,  which 
berts,  Car.  Cr.  L.  57,  a  prisoner  would  not  would  nave  been  the  consequence  of  a  conric- 
plead,  and  a  jury  being  impanelled  to  try  tion  by  a  verdict.  There  is  a  memorable  storr  of 
whether  he  stood  mute  oy  the  visitation  of  an  ancestor  of  an  ancient  family  in  the  north  of 
God,  his  counsel  claimed  a  ri^ht  to  address  England.  In  a  fit  of  jealousy  he  killed  his 
the  jury,  as  this  was  an  issue  with  the  affirma-  wife ;  and  put  to  deaUi  his  children  who  were 
tive.  on  the  prisoner.  Thus  was  allowed  by  at  home,  hj  throwing  them  from  the  battle- 
Park  and  Abbott^  Js.  The  prisoner's  counsel  ments  of  his  castle ;  and  proceeding  with  an 
addresssed  the  jury,  and  called  witnesses  to  intent  to  deatroy  his  only  remaining  child,  an 
prove  he  was  insane.  The  jury  found  that  he  infant  nursed  at  a  farm-house  at  some  distance, 
was  so,  and  Park,  J.,  directed  that  he  should  he  was  intercepted  by  a  storm  of  thunder  and 
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The  rack,  or  question,  to  extort  a  confession  from  criminals,  is  a 
practice  of  a  different  nature ;  this  baying  been  only  *used  to  com-  [*326] 
pel  a  man  to  put  himself  upon  his  trial ;  that  being  a  species  of 
trial  in  itself.  And  the  trial  by  rack  is  utterly  unknown  to  the  law  of 
England ,-  though  once  when  the  dukes  of  Exeter  and  Suffolk,  and  other 
ministers  of  Henry  IV.  had  laid  a  design  to  introduce  the  civil  law  into 
this  kingdom  as  the  rule  of  govemment,  for  a  beginning  thereof  they  erect- 
ed a  rack  for  torture ;  which  was  called  in  derision  the  Duke  of  Exeter's 
daughter,  and  still  remains  in  the  tower  of  liOndon  (o) ;  where  it  was  oc- 
casionally used  as  an  engine  of  state,  not  of  law,  more  than  once  in  the 
reign  of  queen  Elizabeth  (/>).  But  when,  upon  the  assassination  of  Yil- 
liers  duke  of  Buckingham  by  Felton,  it  was  proposed  in  the  privy  council 
to  put  the  assassin  to  the  rack,  in  order  to  discover  his  accomplices  ;  the 
judges  being  consulted,  declared  unanimously,  to  their  own  honour  and  the 
honour  of  the  English  law,  that  no  such  proceeding  was  allowable  by  the 
laws  of  England  {q).  It  seems  astonishing  that  this  usage  of  administer- 
ing the  torture,  should  be  said  to  arise  from  a  tenderness  to  the  lives  of 
men  :  and  yet  this  is  the  reason  given  for  its  introduction  in  the  civil  law, 
and  its  subsequent  adoption  by  the  French  and  other  foreign  nations  (r)  : 
viz.  because  ^e  laws  cannot  endure  that  any  man  should  die  upon  the 
evidence  of  a  false,  or  even  a  single  viritness  ;  and  therefore  contrived  this 
method  that  innocence  should  manifest  itself  by  a  stout  denial,  or  guilt  hy 
a  piflin  confession.  Thus  rating  a  man's  virtue  by  the  hardiness  of  his 
constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  ! — But  there  needs 
only  to  state  accurately  (^),  in  order  most  effectually  to  expose  this  inhuman 
species  of  mercy,  the  uncertainty  of  which,  as  a  test  and  criterion  of  truth, 
was  long  ago  very  elegantly  pointed  out  by  TuUy ;  though  he 
lived  in  a  state  wherein  it  was  *usual  to  torture  slaves  in  order  to  [*327] 
furnish  evidence :  "  tamen"  says  he,  '*  ilia  tormenta  gubemat  dohr, 
moderatur  natura  cujusgue  turn  animi  turn  corporis^  regit  quaesitor^flectit  Ubi» 
do,  corrumpit  spes,  infirmat  mettis,  ut  in  tot  return  angustiis  nihil  veritati  hci 
relinquatur  (/)." 

The  English  judgment  of  penance  for  standing  (u)  mute  was  as  fol- 
lows :  that  the  prisoner  be  remanded  to  the  prison  from  whence  he  came  ; 
and  put  into  a  low,  dark  chamber  ;  and  there  be  laid  on  his  back,  on  the 
bare  floor,  naked,  unless  where  decency  forbids :  that  there  be  placed  upon 
his  body  as  great  a  weight  of  iron  as  he  could  bear,  and  more  ;  that  he 
have  no  sustenance,  save  only,  on  the  first  day,  three  morsels  of  the  worst 
bread ;  and,  on  the  second  day,  three  draughts  of  standing  water,  that 
should  be  nearest  to  the  prison-door;  and  in  this  situation  this  should  be 
alternately  his  daily  diet  till  Tie  died^  or  (as  anciently  the  judgment  ran) 
till  he  anstoered  (v). 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common 

(o)  3  Inst.  35.  matlc&l ;  "  The  force  of  the  mnscles  and  the  sensi- 

(p)  Barr.  92. 4M.  bility  of  the  nenres  of  an  innocent  person  being  gi- 

(g)  Rushw.  Coll.  i.  639.  ven,  it  is  required  to  find  the  degree  of  pain  neces- 

(r)  Col.  I.  9,  f .  41, 1. 8,  4- 1.  47,  {.  16.    Fortesq.  ite  sary  to  make  him  confess  himself  guilty  of  a  given 

LL,  Ang,  e,  9S.  crime.'* 

(«)  The  marquis  Beccaria  (ch.  16.),  in  an  exqni-  (i)  Pro  Sulhiy  28. 

site  piece  of  raillery,  has  proposed  this  problem,  («)  8  Hal.  P.  C.  319.    S  Hawk.  P.  C.  339. 

with  a  gnvity  and  precision  that  are  truly  mathe-  («)  Britton,  c.  4,  A;  22.    Flet.  1 1,  i.  34,  4  33. 


lightning.  This  awakened  in  his  breast  the  to  justice,  in  order  to  secare  his  estates  to  this 
compunctions  of  conscience.  He  desisted  from  child,  he  had  the  resolution  to  die  under  the 
hiB  purpose,  and  having  surrendered  himself    dreadful  judgment  of  peine  forte  el  dure. 
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law  {to),  or  was  introduce/1  in  consequence  of  the  statute  Westm.  1.  3. 
Edw.  I.  c.  12.  (x)  which  seems  to  be  the  better  opinion.  For  not  a  word 
of  it  is  mentioned  in  Glanvil  or  Bracton,  or  in  any  ancient  author,  case,  or 
record  (that  hath  jet  been  produced),  previous  to  the  reign  of  Edward  I ; 
but  there  are  instances  on  record  in  the  reign  of  Henry  III.  (y),  where  per- 
sons accused  of  felony,  and  standing  mute,  were  tried  in  a  particular  man- 
ner, by  two  successive  juries,  and  convicted ;  and  it  is  asserted  by  the 
judges  in  8  Hen.  IV.  that,  by  the  common  law  before  the  statute,  standing 
mute  on  an  appeal  amounted  to  a  conviction  of  the  felony  (t), 
[*328]  This  statute  of  Edward  I.  directs  such  persons  *"  as  will  not  put 
themselves  upon  inquests  of  felonies  before  the  judges  at  the  suit 
of  the  king,  to  be  put  into  hard  and  strong  prison  {soient  mys  en  la  prisone 
fort  et  dure)  as  those  which  refuse  to  be  at  the  common  law  of  the  land." 
And,  immediately  af^er  this  statute,  the  form  of  the  judgment  appears  in 
Fleta  and  Britton  to  have  been  only  a  very  strait  confinement  in  prison, 
with  hardly  any  degree  of  sustenance  ;  but  no  weight  is  directed  to  be 
laid  upon  the  body,  so  as  to  hasten  the  death  of  the  miserable  sufferer : 
and  indeed  any  surcharge  of  punishment  on  persons  adjudged  to  penance, 
so  as  to  shorten  their  lives,  is  reckoned  by  Home  in  the  mirror  {a)  as  a 
species  of  criminal  homicide.  It  also  clearly  appears,  by  a  record  of  31 
Edw.  III.  (b),  that  the  prisoner  might  then  possibly  subsist  for  forty  days 
under  this  lingering  punishment.  I  should  therefore  imagine  that  the 
practice  of  loading  him  with  weights,  or,  as  it  was  usually  espied,  pr€l^^ 
him  to  death,  was  gradually  introduced  between  31  Edw.  III.  and  8  Hen. 
IV.,  at  which  last  period  it  first  appears  upon  our  books  (c) ;  being  intended 
as  a  species  of  mercy  to  the  delinquent,  by  delivering  him  the  sooner  from 
his  torment :  and  hence  I  presume  it  also  was,  that  the  duration  of  the 
penance  was  then  first  {d)  altered  ;  and  instead  of  continuing  till  he  ansy^er* 
ed,  it  was  directed  to  continue  till  he  died^  which  must  very  soon  happen 
under  an  enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  conceived  of  its 
legality,  and  the  repugnance  of  its  theory  (for  it  was  rarely  carried  into 
practice)  to  the  humanity  of  the  laws  of  England,  all  concurred  to  require 
a  legislative  abolition  of  this  cruel  process,  and  a  restitution  of  the  ancient 
common  law  :  whereby  the  standing  mute  in  felony,  as  well  as  in  treason 
and  in  trespass,  amounted  to  a  confession  of  the  charge.  Or,  if  the  cor- 
ruption of  the  blood  and  the  consequent  escheat  in  felony  had  been  re- 
moved, the  judgment  of  peine  forte  et  dure  might  perhaps  have 
[*329]  still  innocently  remained,  *as  a  monument  of  the  savage  rapacity 
with  which  the  lordly  tyrants  of  feodal  antiquity  hunted  after 
escheats  and  forfeitures ;  since  no  one  would  ever  have  been  tempted  to 
undergo  such  a  horrid  alternative.  For  the  law  was,  that  by  standing 
mute,  and  suffering  this  heavy  penance,  the  judgment,  and  of  course  the 
corruption  of  the  blood  and  escheat  of  the  lands,  were  saved  in  felony  and 
petit  treason,  though  not  the  forfeiture  of  the  goods :  and  therefore  this 
lingering  punishment  was  probably  introduced,  in  order  to  extort  a  plea  : 
without  which  it  was  held  that  no  judgment  of  death  could  be  given,  and 
80  the  lord  lost  his  escheat.     But  in  high  treason,  as  standing  mute  is 

(w)  3  Inst.  179.  S  Hal.  P.  C.  333.  S  Hawk.  P.  C.  terra  eonmct  de  felony.    (M.  8  Hen.  IV.  9  ) 
S30.  {a)  ch.  1,^9. 

(c)  Staundf.  P.  C.  149.    Barr.  83.  (»)  6  Raym.  13. 

(y)  Emlyn  on  3  Hal.  P.  0. 3SS.  (c)  Teafb.  8  Hen.  IV.  1. 

(m)  Al  conuNoii  Irjf,  emant  U  ttaiut*  d*  Wett.  1,  e.        (d)  Et  fmt  dit,  que  U  contrairt  avaU  tstre  foil 

19,  ri  a»cun  ust  ettrt  appeal^  et  uet  ettre  mutet  ill  devant  eee  keurs,    (Ibid.  9.) 
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equivalent  to  a  conviction,  the  same  judgment,  the  same  corruption  of 
blood,  and  the  same  forfeitures  always  attended  it,  as  in  other  cases  of 
conviction  {e).  And  very  lately  to  the  honour  of  our  laws,  it  hath  been 
enacted  by  statute  12  Geo.  III.  c.  20.  that  every  person  who,  being  ar- 
raigned for  felony  and  piracy,  shall  stand  mute  or  not  answer  directly  to 
the  offence,  shall  be  convicted  of  the  same,  and  the  same  judgment  and 
execution  (with  all  their  consequences  in  every  respect)  shall  be  thereupon 
awarded,  as  if  the  person  had  been  convicted  by  verdict  or  confession  of 
the  crime  (11).  And  thus  much  for  the  demesnor  of  a  prisoner  upon  his 
arraignment,  by  standing  mute ;  which  now,  in  all  cases,  amounts  to  a 
constructive  confession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  pri- 
soner's actual  confession  of  the  indictment.  Upon  a  simple  and  plain  con- 
fession, the  court  hath  npthing  to  do  but  to  award  judgment :  but  it  is  usu- 
ally very  backward  in  receiving  and  recording  such  confession,  out  of  ten- 
derness to  the  life  of  the  subject ;  and  will  generally  advise  the  prisoner 
to  retract  it,  and  plead  to  the  indictment  (/). 

But  there  is  another  species  of  confession,  which  we  read  much  of  in 
our  ancient  books,  of  a  far  more  complicated  kind,  which  is  called 
approvement.  And  that  is  when  a  ^person,  indicted  of  treason  or  [*330] 
felony,  and  arraigned  for  the  same,  doth  confess  the  fact  before  plea 
pleaded  ;  and  appeals  or  accuses  others,  his  accomplices,  in  the  same  crime, 
in  order  to  obtain  his  pardon.  In  this  case  he  is  called  an  approver  or  pro- 
ver,  probatory  and  the  party  appealed  or  accused  is  called  the  appellee. 
Such  approvement  can  only  be  in  capital  offences  ;  and  it  is,  as  it  were, 
equivalent  to  an  indictment,  since  the  appellee  is  equally  called  upon  to 
answer  it :  and  if  he  hath  no  reasonable  and  legal  exceptions  to  make  to 
the  person  of  the  approver,  which  indeed  are  very  numerous,  he  must  put 
himself  upon  his  trial,  either  by  battel,  or  by  the  country ;  and  if  van- 
quished or  found  guilty,  must  suffer  the  judgment  of  the  law,  and  the  ap- 
prover shall  have  his  pardon  ex  dehito  justitae.  On  the  other  hand,  if  the 
appellee  be  conqueror,  or  acquitted  by  the  jury,  the  approver  shall  receive 
judgment  to  be  hanged,  upon  his  own  confession  of  the  indictment ;  for 
the  condition  of  his  pardon  has  failed,  viz.  the  conviction  of  some  other 
person,  and  therefore  his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approved 
thus  to  appeal,  or  not :  and,  in  fact,  this  course  of  admitting  approvements 
hath  been  long  disused :  for  the  truth  was,  as  sir  Matthew  Hale  observes, 
that  more  mischief  hath  arisen  to  good  men  by  these  kind  of  approve- 
ments, upon  false  and  malicious  accusations  of  desperate  villains  than, 
benefit  to  the  public  by  the  discovery  and  conviction  of  real  offenders. 
And  therefore,  in  the  times  when  such  appeals  were  more  frequently  ad- ' 
mitted,  great  strictness  and  nicety  were  held  therein  {£) :  though,  since  their 

(«)  9  Hawk.  p.  C.  331.  [g)  9  Hal.  P.  C.  ch.  20.    2  Hawk.  P.  C.  ch.  24. 

if)  9  Hal.  P.  C.  225. 

(11)  Two  instances  have  occurred  since  not  gailty,  rather  than  a  eon/bssion.     For  it 

the  passing  of  this  statute,  of  persons  who  re-  would  operate  more  powerfully  as  an  example, 

fused  to  plead,  and  who  in  consequence  were  and  be  more  satisfactory  to  the  minds  of  the 

condemned  and  executed.     One  was  at  the  public,  if  the  prisoner  should  suffer  death  after 

Old  Bailey,  for  murder,  in  1777;  the  other  a  public  manifestation  of  his  guilt  by  CTidence, 

was  for  burglary,  at  the  summer  assises  at  than  that  he  should  be  ordered  for  execution 

Wells,  in  1792.    It  might  perhaps  have  been  only  from  the  presumption  which  arises  from 

a  greater  improTement  of  the  law,  if  the  pri-  his  obstinate  silence.    See  note  S,  p.  324,  as 

soner's  silence  had  been  considered  a  plea  of  to  law  of  New-York. 

Vol.  II.  83 
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dbcontinuaQce,  the  doctrine  of  appiOTements  is  become  a  matter  of  more 
curiosity  than  use.  I  shall  only  observe,  that  all  the  good  whatever  it  be, 
than  can  be  expected  from  this  method  of  approvement,  is  folly  provided 
for  in  the  cases  of  c<Hning,  robbery,  burglary,  house-breaking,  horse-steal- 
ing, and  larceny  to  the  value  of  five  slullings  from  shops,  warehouses, 
[*331]  stables,  and  coach-houses,  by  statutes  4  di;  5  W.  &  M.  c.  8.  *6  & 
7  W.  HI.  c.  17, 10  <fe  U  W.  IIL  c.  23,  and  5  Ann.  c.  31,  which 
enact,  that  if  any  such  offender,  being  out  of  prison,  shall  discover  two  or 
more  persons,  who  have  committed  the  like  offences,  so  as  they  may  be 
convicted  thereof;  he  shall  in  case  of  burglaiy  or  house-breaking  receive 
a  reward  of  40/.  and  in  general  be  entitled  to  a  pardon  of  all  capital  offen- 
ces, excepting  only  murder  and  treason ;  and  of  them  also  in  the  case  of 
coining  (A).  And  if  any  such  person,  having  feloniously  stolen  any  lead, 
iron,  or  other  metal,  shall  discover  and  convict  two  offenders  of  having  ille- 
gally bought  or  .received  the  same,  he  shall  by  virtue  of  statute  29  Geo. 
II.  c.  30.  be  pardoned  for  all  such  felonies  committed  before  such  discove- 
ry (12).  It  hath  also  been  usual  for  the  justices  of  the  peace,  by  whom 
any  persons  charged  with  felony  are  committed  to  gaol,  to  admit  some  one 
of  their  accompUces  to  become  a  witness  (or,  as  it  is  generally  termed, 
king's  evidence)  against  his  fellows  ;  upon  an  imf^ed  confidence,  which 
the  judges  of  gaol-delivery  have  usually  countenanced,  and  adopted,  that 
if  such  accomplice  makes  a  full  and  complete  discovery  of  that  and  of  all 
other  felonies  to  which  he  is  examined  by  the  magistrate,  and  afterwards 
gives  his  evidence  without  prevarication  or  fraud,  he  shall  not  himself 
be  prosecuted  for  that  or  any  other  previous  offence  of  the  same  de- 
gree (0(13). 

(h)  The  pardon  for  discovering  offences  against      '  (0  The  king  v.  Rudd ;  Mich.  16  Geo.  ITI.  on  a 
the  coinage  act  of  15  Geo.  IL  c.  S8.  extends  only    case  xeservedfrom  the  Old  Bukey,  Oct.  1775 
to  all  such  offences. 

(12)  These  acts  are  now  repealed ;  see  notes  ers  are  tried,  and  in  which  he  has  been  con- 
17  and  18,  p.  294, 295,  ante.  cemed  in  concert  with  them.    Upon  failure 

(13)  In  the  case  of  Mrs.  Rudd,  in  which  on  his  part  with  this 'condition,  he  forfeits  all 
this  subject  is  clearly  and  abhr  explained  by  claim  to  protection.  And  upon  a  trial  some 
lord  Mansfield,  and  again  by  Mr.  J.  Aston,  in  years  ago  at  Yorii,  before  Mr.  J.  Bailer,  the  ae- 
delivering-the  opinion  of  all  the  judges,  (Cowp.  complice,  who  was  admitted  a  witness,  denied 
331.)  it  is  laid  down  that  no  aathonty  is.given  in  his  evidence  all  that  he  had  before  confess- 
to  a  justice  of  peace  to  pardon  an  offender,  ed,  upon  which  the  prisoner  was  acqnitted ; 
and  to  tell  him  he  shall  be  a  witness  at  all  but  the  jud§[e  ordered  an  indictment  to  be 
events  against  others.  But  where  the  evi-  preferred  against  this  accomplice  for  the  same 
dence  appears  insufficient  to  convict  two  or  crime,  and  upon  his  previous  confession,  and 
more  without  the  testimony  of  one  of  them,  other  circumstances,  he  was  convicted  and  ex- 
the  magistrate  minr  encourage  a  hope  that  he,  eculed.  And  if  the  jury  were  satisfied  with 
who  will  behave  fairly  and  disclose  the  whole  his  guilt,  there  can  be  no  question  with  regard 
truth,  and  bring  the  others  to  justice,  shall  both  to  the  law  and  justice  of  the  case, 
himself  escape  punishment.  But  this  discre-  The  learned  commentator  says,  that  the  wo- 
tionar^r  power  exercised  by  the  justices  of  complice  thus  admitted  a  witness,  shall  not 
peace  is  founded  in  practice  only,  and  cannot  aAerwaids  be  prosecuted  for  that  or  any  other 
control  the  authority  of  the  court  of  gaol-deli-  previoua  offence  of  the  eame  d^ee.  Mrs. 
very,  and  exempt  at  all  events  the  accomplice  lludd's  case  does  not  warrant  the  extent  of 
from  being  prosecuted.  A  motion  is  always  that  position,  for  the  decision  of  that  case,  and 
made  to  the  judge  for  leave  to  adroit  an  ac-  what  is  advanced  by  Mr.  J.  Aston  (Cowp. 
complice  to  be  a  witness,  and  unless  he  should  341.),  and  as  the  editor  conceives  the  reason 
see  some  particular  reason  (or  a  contrary  con-  and  principles  of  this  doctrine,  will  not  extend 
duct,  he  will  prefer  the  one  to  whom  this  en-  the  claim  of  the  witness  to  mercy  beyond 
oouragement  has  been  given  by  the  justice  of  those  offences  in  which  he  has  been  connected 
peace.  This  admission  to  be  a  wirness  amounts  with  the  prisoners,  and  oonoeminjS  which  he  has 
to  a  promise  of  a  recommendation  to  mercy,  previonsly  undergone  an  examination.  And 
upon  condition  that  the  accomplice  make  a  with  regard  to  these  crimes  he  ma^  be  oroat- 
foll  and  fair  disclosure  of  all  the  ciroamstan-  examined  by  the  eounsel  for  the  prisoner,  but 
cos  of  the  crime,  for  which  the  other  prison-  of  oourso  he  may  refuse  to  criminate  himself 
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CHAPTER  XXVI. 
OP  PLEA,  AND  ISSUE  (1). 

We  are  now  to  consider  the  plea  of  the  prisoner,  or  defensive  matter 
alleged  by  him  on  his  arraignment,  if  he  does  not  confess  or  stand  mute. 
This  is  either,  1.  A  plea  to  the  jurisdiction ;  2.  A  demurrer ;  3.  A  plea  in 
abatement ;  4.  A  special  plea  in  bar ;  or,  5.  The  genetUl  issue. 

Formerly  there  was  another  plea,  now  abrogated,  that  of  sanctuary ; 
which  is  however  necessary  to  be  lightly  touched  upon,  as  it  may  give 
some  light  to  many  parts  of  oar  ancient  law :  it  being  introduced  and  con- 
tinued during  the  superstitious  veneration  that  was  paid  to  consecrated 
ground  in  the  times  of  popery.  First  then,  it  is  to  be  observed,  that  if  a 
person  accused  of  any  crime  (except  treason,  wherein  the  crown,  and  sa- 
crilege, wherein  the  church,  was  too  nearly  concerned)  had  fled  to  any 
church,  or  church-yard,  and  within  forty  days  after  went  in  sackcloth  and 
confessed  himself  guilty  before  the  coroner,  and  declared  all  the  particular 
circumstances  of  the  offence  ;  and  thereupon  took  the  oath  in  that  case 
provided,  viz,  that  he  abjured  the  realm,  and  would  depart  from  thence 
forthwith  at  the  port  that  should  be  assigned  him,  and  would  never  return 

of  other  chaTi^ec,  against  which  that  proaecu-  another,  bo^  may  be  convicted,  if  the  jury 
tion  affords  him  no  protecUon.  The  evidence  think  the  accomplice  deserring  of  credit.  Kex 
and  information  of  an  accomplice  taken  ac-  v.  Dawber  and  others,  2  Stark.  N.  P.  C.  34; 
cording  to  the  statates  1  ds  2  Ph.  &  M.  c.  13.  Car.  Cr.  L.  67,  2d  ed.  And  see  Rex  v.  Daw- 
and  2  and  3  Ph.  dc  M.  c.  10.  may  be  read  ber,  3  Stark.  34-5,  n.  where  it  is  said,  that  if 
against  a  prisoner,  u(x>n  proof  of  the  death  of  the  testimony  of  an  accomplice  be  confirmed 
the  apcomplice ;  but  it  can  have  no  effect,  an-  so  far  as  it  relates  to  one  prisoner,  but  not  as 
less  It  is  corroborated  in  the  same  manner  as  to  another,  the  one  may  be  convicted  on  the 
his  living  testimony.  Westbeer's  case,  Leach,  testimony  of  the  accomplice,  if  the  jury  deem 
14.  See  further,  as  to  the  evidence  of  an  ac-  him  worthy  of  credit.  An  accomplice  does 
coinplice,  1  Chitty's  Crim.  L.  603.  and  Stark,  not  require  confirmation  as  to  &e  person 
on  Evid.  part  IV.  17.  charged,  provided  he  is  oonfirmed  in  the  parti- 
It  has  now  been  solemnly  decided  that  an  culan  of  his  stonr.  Rex«.  Birkett  and  Bra- 
accomplice  admitted  as  king's  evidence,  and  d^,  R.  and  R.  C.  C.  251.  And  the  corrobora- 
performing  the  condition  on  wihch  he  is  ad-  tion  of  his  evidence  need  not  be  on  every  ma- 
mitted  as  a  witness,  is  not  mHOtd,  as  matter  terial  point,  bat  he  must  be  so  confirmed  as  to 
o(  rigktf  to  be  exempt  from  prosecution  for  convince  the  jury  that  l)is  statement  is  correct 
other  offences  with  which  he  is  charged,  but  and  true.  Rex  v.  Barnard,  1 C.  and  P.  88.  A 
that  it  will  be  matter  in  the  discretion  of  the  person  indicted  for  a  misdemeanor  fiuiy  be  legal- 
judge  whether  he  will  recommend  him  for  a  ly  convicted  upon  the  nnoorroborated  evidence 
pardon  or  not.  Rex  v.  Lee,  R.  and  R.  C.  C.  of  an  accomplice.  Rex  v.  Joum,  2  Camp. 
361 ;  Rex  v.  Brunton,  id.  454.  Even  the  eqtd-  132.  So  may  a  person  indicted  for  a  capital 
table  claim  of  an  accomplice  to  a  nardon,  on  offence.  Jordaine  v.  Lashbrook,  7  T.  R.  609. 
condition  of  his  making  a  full  and  fair  confes-  But  the  testimony  of  accomplices  alone  is  sel- 
sion,  does  not  extend  to  prosecutions  for  other  dom  of  sufficient  weight  witn  a  jury  to  convict 
offences  in  which  he  was  not  concerned  with  the  the  offenders;  the  temptation  to  commit  per- 
prisoner :  with  respect  to  such  offiances,  there-  juT3r  being  so  great,  where  the  witness  by  ac- 
fore,  he  is  not  bound  to  answer  on  cross-exami-  eusing  another  may  escape  himself.  The 
nation.  Lee's,  Dace's,  and  West's  cases,  1  practice,  therefore,  is  to  advise  the  jury  to  re- 
Phil.  £v.  37.  But  the  judges  will  not,  in  ge-  nrd  the  evidence  of  an  accomplice,  only  so 
neral,  admit  an  accomplice  as  king's  evidence,  far  as  he  may  be  confirmed,  in  some  part  of 
although  applied  to  tor  that  purpose  by  the  his  testimony,  by  unimpeachable  testimony, 
counsel  for  the  prosecution,  if  it  appear  that  Phil.  Ev.  34,  3d  ed.  And  see  id.  c.  4, 6  2,  and 
he  is  charged  with  any  other  felony  than  that  the  several  authorities  there  cited  ana  consi 
on  the  trial  of  which  he  is  to  be  a  witness.    2  dered. 

C.  and  P.  411;  Car.  Cr.  L.  62.    Where  an       (1])  As  to  pleas  in  ceneral,  in  original  pro  ■ 

accomplice   is    confirmed   in    his   evidence  oeedings,  see  1  Chit.  C.  L.  2  ed.  432  to  475. 
against  one  prisoner,  but  not  with  respect  to 
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without  leave  from  the  king ;  he  by  this  means  saved  his  life,  if  he 
[*333]  observed  the  conditions  of  the  oath,  by  going  with  a  cross  in  ^his 
hand,  and  with  all  convenient  speed,  to  the  port  assigned,  and 
embarking.  For  if,  during  this  forty  days'  privilege  of  sanctuary,  or  in 
his  road  to  the  sea-side,  he  was  apprehended  and  arraigned  in  any  court, 
for  this  felony,  he  might  plead  the  privilege  of  sanctuary,  and  had  a  right 
to  be  remanded,  if  taken  out  against  his  will  (a).  But  by  this  abjuration 
his  blood  was  attainted,  and  he  forfeited  all  his  goods  and  chatteb  (b). 
The  immunity  of  these  privileged  places  was  very  much  abridged  by  the 
statutes  27  Hen.  YIIl.  c.  19.  and  32  Hen.  VIH.  c.  12.  And  now  by  the 
statute  21  Jac.  I.  q.  28.  all  privilege  of  sanctuary,  and  abjuration  conse- 
quent thereupon,  is  utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or 
conviction,  and  was  called  a  declinatory  plea  ;  which  was  the  name  also 
given  to  that  of  sanctuary  (c).  But,  as  the  prisoner  upon  a  trial  has  a 
chance  to  be  acquitted,  and  totally  discharged  ;  and,  if  convicted  of  a  cler- 
gyable felony,  is  entitled  equally  to  his  clergy  after  as  before  conviction ; 
this  course  is  extremely  disadvantageous ;  and  therefore  the  benefit  of 
clergy  is  now  very  rarely  pleaded  ;  but,  if  found  requisite,  is  prayed  by  the 
convict  before  judgment  is  passed  upon  him  (2). 

I  proceed,  therefore,  to  the  five  species  of  pleas  before  mentioned. 

I.  A  plea  to  the  jurisdiction,  is  where  an  indictment  is  taken  before  a 
court  that  hath  no  cognizance  of  the  ofience  ;  as  if  a  man  be  indicted  for 
a  rape  at  the  sherifTs  tourn,  or  for  treason  at  the  quarter  sessions  :  in  these, 
or  similar  cases,  he  may  except  to  the  jurisdiction  of  the  coun,  without  an- 
swering  at  all  to  the  crime  alleged  (d)  (3). 

n.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal 
[*334]  cases,  as  well  as  civil,  when  the  fact  alleged  is  ^allowed  to  be 
true,  but  the  prisoner  joins  issue  upon  some  point  of  law  in  the 
indictment,  by  which  he  insists  that  the  fact,  as  stated,  is  no  felony,  trea- 
son, or  whatever  the  crime  is  alleged  to  be.  Thus,  for  instance,  if  a  man 
were  indicted  for  feloniously  stealing  a  greyhound  ;  which  is  an  animal  in 
which  no  valuable  property  can  be  had,  and  therefore  it  is  not  felony,  but 
only  a  civil  trespass,  to  steal  it :  in  this  case  the  party  indicted  may  demur 
to  the  indictment ;  denying  it  to  be  felony,  though  he  confesses  the  act  of 
taking  it.  Some  have  held  (e),  that  if,  on  *demurrer,  the  point  of  law  be 
adjudged  againsVi^Q  prisoner,  he  shall  have  judgment  and  execution,  as  if 
convicted  by  verdict.  But  ibis  is  denied  by  others  (/),  who  hold,  that  in 
such  case  he  shall  be  directed  and  received  to  plead  the  general  issue,  not 
guilty,  after  a  demurrer  determined  against  him  (4).  Which  appears  the 
more  reasonable,  because  it  is  clear,  that  if  the  prisoner  freely  discovers  the 

(a)  Mirr.  c.  I.  U3.    S  Hawk.  P.  C.  335.  It)  Jhii.  950. 

{h)  3  Hawk,  P.  C.  59.  (e)  9  Hal.  P.  C.  957. 

(c)  9  Hal.  P.  C.  936.  (/)  9  Hawk.  P.  C.  334. 


(2)  Benefit  of  clergy  is  abolished  in  all  352 ;  or  where  the  objection  proves,  that  so 
cases  of  felony  by  7  and  8  Geo.  IV.  c.  28.  court  in  England  can  try  the  indictment,  6 
^  6.  East,  583 ;  and  an  objection  to  the  jurisdiction, 

(3)  An  affidavit  of  the  truth  of  the  plea  must  apparent  on  the  face  of  the  proceedings,  mar 
be  made.  be  taken  advantage  of  on  demurrer.      ]  T. 

In  some  cases  the  defendant  may  take  ad-  R.  316. 
vantage  of  the  want  of  jurisdiction,  under  the        (4)  This  rule  holds  ^ood  in  indictments  for 

plea  of  not  guilty ;  as  where  a  statute  directs  felonies,  but  not  for  misdemeanors.    8  East, 

the  offence  shall  be  tried  only  within  a  certain  112. 
boundary,  or  by  certain  magistrates    1  East, 
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fact  in  court,  and  refers  it  to  the  opinion  of  the  court,  whether  it  be  felony 
or  no  ;  and  upon  the  fact  thus  shewn  it  appears  to  be  felony  ;  the  court 
will  not  record  the  confession,  but  admit  hitn  afterwards  to  plead  not 
guilty  {g).  And  this  seems  to  be  a  case  df  the  same  nature,  being  for  the 
most  part  a  mistake  in  point  of  law,  and  in  the  conduct  of  his  pleading ; 
and  though  a  man  by  mispleading  may  in  some  cases  lose  his  property, 
yet  the  law  will  not  suffer  him  by  such  nineties  to  lose  his  life.  How- 
ever, upon  this  doubt,  demurrers  to  indictments  are  seldom  used .  since  the 
same  advantages  may  be  taken  upon  a  plea  of  not  guilty  ;  or  afterwards 
in  arrest  of  judgment,  when  the  verdict  has  established  the  fact. 

III.  A  plea  in  abatement  (5)  is  principally  (ot&  misnomer ,  a  wrong  name, 
or  false  addition  to  the  prisoner.  As,  if  James  AHen,  gentleman^  is  indicted 
by  the  name  of  John  Allen,  esquire,  he  may  plead  that  he  has  the  name  of 
James,  and  not  of  John  ;  and  that  he  is  a  gentleman,  and  not  an 
esquire.  And,  if  either  fact  is  found  by  a  jury,  then  the  *indict-  [*335] 
ment  shall  be  abated,  as  writ?  or  declarations  may  be  in  civil  ac- 
tions ;  of  which  we  spoke  at  large  in  the  preceding  book  (h){6).  But, 
in  the  end,  there  is  little  advantage  accruing  to  the  prisoner  by  means  of 
these  dilatory  pleas ;  because,  if  the  exception  be  allowed,  a  new  bill  of 
indictment  may  be  framed,  according  to  what  the  prisoner  in  his  plea  avers 
to  be  his  true  name  and  addition.  For  it  is  a  rule,  upon  all  pleas  in  abate- 
ment, that  he,  who  takes  advantage  of  a  flaw,  must  at  the  same  time 
shew  how  it  may  be  amended.  Let  us  therefore  next  consider  a  more 
substantial  kind  of  plea,  viz. 

IV.  Special  pleas  in  bar ;  which  go  to  the  merits  of  the  indictment,  and 
give  a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  him- 
self upon  his  trial  for  the  crime  alleged.  These  are  of  four  kinds  :  a  former 
acquittal,  a  former  conviction,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal  (t) ;  but  these 
are  applicable  to  both  appeals  and  indictments. 

1.  First,  the  plea  oiautrefoits  acquit  (y),  or  a  former  acquittal,  is  grounded 
on  this  universal  maxim  of  the  common  law  of  England,  that  no  man  is  to 
be  brought  into  jeopardy  of  his  life  more  than  once  for  the  sanie  offence. 
And  hence  it  is  allowed  as  a  consequence,  that  when  a  man  is  once  fairly 
found  not  guilty  upon  any  indictment,  or  other  prosecution,  before  any  court 
having  competent  jurisdiction  of  the  ofience  \j ),  he  may  plead  such  ac- 
quittal in  bar  of  any  subsequent  accusation  for  the  same  crime  (8).     There- 


)  2  HaL  p.  C.  235.  (0  9  Hawk.  P.  C.  ch.  23. 

See  Book  HI.  page  808.  ij)  3  Mod.  194. 


(5)  An  affidavit  of  the  truth  of  the  plea  must    3  B.  and  C.  502.    And  if  it  is  irregularly  plead- 
be  filed,  4  dc  6  Ann.  c.  16.  s.  11.  ed,  and  the  acquittal  which  it  sets  forth  ap« 


See  also  2  R.  S.  731,  ^  71.  pears  to  have  been  obtained  bv  collusion,  the 

(6)  These  defects  are  cured  in  England  by  court  will  strike  the  plea  off  tne  file.  Rex  v. 
7  Oeo.  IV.  c.  64,  ^  19 ;  and  in  New-York,  by  Taylor.  5  D.  and  R.  521 ;  3  B.  and  C.  612. 
2  R.  S.  728,  ^  52.  A  plea  of  autrefois  aoauit  cannot  be  pleaded 

(7)  As  to  this  plea  in  general,  see  1  Chit,  unless  the  facts  charged  in  the  second  indict- 
C.  L.  2  ed.  452  to  461.  2  Hale,  240  to  250.  ment,  would,  if  true,  have  sostaineu  the  first. 
Hawk.  b.  2.  c.  35.  Com.  Dig.  Indictment,  L.  Rez  «.  Vandercomb,  2  East,  P.  C.  519.  If,  in 
Bum  J.  Indictment,  ^I.  4  to  45.  and  see  the  a  plea  of  autrefoiu  acquit,  the  prisoner  were 
notes  on  the  precedents  of  that  plea,  in  4  Chit  to  insist  on  two  distinct  recards  of  acquittal, 
Cr.  L.  2  ed.  his  plea  would  be  bad  for  duplicity.    But  sem- 

(8)  But  such  a  plea  must  be  strictly  regular  ble,  that  if  he  insisted  upon  the  wrong,  the 
both  in  form  and  substance ;  for,  in  cases  of  court  would,  in  a  capital  case,  take  care  that 
misdemeanor,  if  it  is  held  bad  on  demurrer,  he  did  not  suffer  by  it.  Rex  o.  Sheen,  2  C. 
final  judgment  may  be  entered  up  against  the  and  P.  635.  And  if  the  prisoner  could  have 
defendant.    Rez  «.  Taylor,  5  D.  and  R.  422 ;  been  legally  convicted  on  the  first  indictment 
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fore  an  acqaittal  oa  an  appeal  is  a  good  bar  to  an  indictmenl  ooi  the  same 
offence.  And  so  also  was  an  acquittal  on  an  indictment  a  good  tuir  to  an 
appeal,  by  the  common  law  {k) :  and  therefore,  in  favour  of  appeals,  a 
general  practice  was  introduced,  not  to  try  any  person  on  an  indictment  of 
homicidci  till  after  the  year  and  day,  within  wMch  appeals  may  be  brought, 
were  past ;  by  which  time  it  often  happened  that  the  witnesses  died,  or 

the  whole  was  forgotten.  To  remedy  which  inconvenience,  the 
[*336]    statute  3  Hen.  YII.  c.  1.  enacts,  that  ^indictments  shall  be  pio- 

ceeded  on,  immediately,  at  the  king's  suit,  for  the  death  of  a  man, 
without  waiting  for  bringing  an  appeal ;  and  that  the  plea  of  autrefoUs 
acquit  on  an  indictment,  shall  be  no  bar  to  the  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  autrefaits  convict  (9),  or  a  former  conviction  for 
the  same  identical  crime,  though  no  judgment  was  ever  given,  or  perhaps 
will  be  (being  suspended  by  the  benefit  of  clergy  or  other  causes),  is  a  good 
plea  in  bar  to  an  indictment.  And  this  depends  upon  the  same  principle 
as  the  former,  that  no  man  ought  to  be  twice  brought  in  danger  of  his  life 
for  one  and  the  same  crime  (l).  Hereupon  it  has  been  held,  that  a  con- 
viction of  manslaughter,  on  an  appeal  or  an  indictment,  is  a  bar  even  in 
another  appeal,  and  much  more  in  an  indictment,  of  murder ;  for  the  fact 
prosecuted  is  the  same  in  both,  though  the  offences  differ  in  cdouhng  and 
in  degree.  It  is  to  be  observed,  that  the  pleas  of  autrefaits  acquit  and  otf- 
trefoits  convict,  or  a  former  acquittal,  and  former  conviction,  must  be  upon 
a  prosecution  for  the  same  identical  act  and  crime.  But  the  case  is  other- 
wise, in 

3.  Thirdly,  the  plea  of  autrefaits  attaint,  or  a  former  attainder ;  which  is 
a  good  plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For 
wherever  a  man  is  attainted  of  felony,  by  judgment  of  death  either  upon  a 
verdict  or  confession,  by  outlawry,  or  heretofore  by  abjuration ;  and  whether 
upon  an  appeal  or  an  indictment :  he  may  plead  such  attainder  in  bar  to 
any  subsequent  indictment  or  appeal,  for  the  same  or  for  any  other  felo- 
ny (m).  And  this  because,  generally,  such  proceeding  on  a  second  prose- 
cution cannot  be  to  any  purpose  :  for  the  prisoner  is  dead  in  law  by  the 
first  attainder,  his  blood  is  already  corrupted,  and  he  hath  forfeited  all  that 
he  had  :  so  that  it  is  absurd  and  superfluous  to  endeavour  to  attaint  him  a 
second  time.     But  to  this  general  rule,  however,  as  to  all  others,  there  are 

some  exceptions ;  wherein,  cessante  ratione,  cessat  et  ipsa  lex.  As, 
[*337]    1 .  Where  the  former  attainder  is  reversed  for  error,  for  then  it  ^s 

the  same  as  if  it  had  never  been.  And  the  same  reason  holds, 
where  the  attainder  is  reversed  by  parliament,  or  the  judgment  vacated  by 
the  king's  pardon,  with  regard  to  felonies  committed  afterwards.  2.  Where 
the  attainder  was  upon  indictment,  such  attainder  is  no  bar  to  an  appeal : 
for  the  prior  sentence  is  pardonable  by  the  king ;  and  if  that  mignt  be 
pleaded  in  bar  of  the  appeal,  the  king  might  in  the  end  defeat  the  suit  of 
the  subject,  by  suffering  the  prior  sentence  to  stop  the  prosecution  of  a 

(ft)  %  Hawk.  p.  C.  S7S.  (m)  IHd,  875. 

(/)  2  Hawk.  P.  C.  S77. 

upon  any  evidenee  that  mi^ht  have  been  ad-  plea  of  autrefois  acquit  has  been  found  against 

duced,  his  acquittal  oa  that  indietment  may  be  him.    Rex  v.  Welch,  Car.  Cr.  L.  56. 
successfally  pleaded  to  a  second  indietment ;       (9)  As  to  this  plea  in  genendv  see  1  Chit, 

and  it  is  immaterial  whether  the  proper  evi-  C.  L.  462,  3.    2  Halei  251  to  255.    Hawk, 

dence  was  adduced  at  the  trial  of  the  first  in-  b.  2.  c.  36.  s.  10  to  17.    Bum  J.  Indictment, 

diotment  or  not.    Id.  ibid.   A  prisoner  indicted  XI. 
for  felony  may  plead  not  guilty  after  his  special 
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second,  and  then,  when  the  time  of  appealing  is  elapsed,  granting  the  de- 
linquent a  pardon.  3.  An  attainder  in  felony  is  no  bar  to  an  indictment  of 
treason  :  because  not  only  the  judgment  and  manner  of  death  are  different, 
but  the  forfeiture  is  more  extensive,  and  the  land  goes  to  different  persons. 
4.  Where  a  person  attainted  of  one  felony,  is  afterwards  indicted  as  prin- 
cipal in  another,  to  which  there  are  also  accessaries,  prosecuted  at  the  same 
time  ;  in  this  case  it  is  held,  that  the  plea  of  autrefoits  attaint  \a  no  bar,  but 
he  shall  be  compelled  to  take  his  trial,  for  the  sake  of  public  justice  ;  be- 
cause the  accessaries  to  such  second  felony  cannot  be  convicted  till  after 
the  conviction  of  the  principal  (n).  And  from  these  instances  we  may  col- 
lect that  a  plea  of  autrefoits  attaint  is  never  good,  but  when  a  second  trial 
would  be  quite  superfluous  (o)  (10). 

4.  Lastly,  a  fardon  may  be  pleaded  in  bar ;  as  at  once  destroying  the 
end  and  purpose  of  the  indictment,  by  remitting  that  punishment  which 
the  prosecution  is  calculated  to  inflict.  There  is  one  advantage  that  at- 
tends pleading  a  pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is 
past ;  which  gives  it  by  much  the  preference  to  pleading  it  after  sentence 
or  attainder.  This  is,  that  by  stopping  the  judgment  it  stops  the  attainder, 
and  prevents  the  corruption  of  the  blood  ;  which,  when  once  corrupted  by 
attainder,  cannot  afterwards  be  restored,  otherwise  than  by  act  of  parlia- 
ment. But  as  the  title  of  pardons  is  applicable  to  other  stages  of  prosecu- 
tion ;  and  they  have  their  respective  force  and  efficacy,  as  well 
after  as  before  conviction,  outlawry,  or  ^attainder ;  I  shall  there-  [*338] 
fore  reserve  the  more  minute  considerations  of  them,  till  I  have 
gone  through  every  other  title  except  only  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it  will  be  necessary 
once  more  to  observe,  that  though  in  civil  actions  when  a  man  has  his  elec- 
tion what  plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  re- 
sort to  another  if  that  be  determined  against  him  (as  if,  on  action  of  debt, 
the  defendant  pleads  a  general  release,  and  no  such  release  can  be  proved, 
he  cannot  afterwards  plead  the  general  issue,  ml  debet,  as  he  might  at  first : 
for  he  has  made  his  election  what  plea  to  abide  by,  and  it  was  his  own 
folly  to  choose  a  rotten  defence) ;  though,  I  say,  this  strictness  is  observed 
in  civil  actions,  quia  interest  reipublioa  ut  sit  finis  litium :  yet  in  criminal 
prosecutions  infavorem  vitae,  as  well  upon  appeal  as  indictment,  when  a 
prisoner's  plea  in  bar  is  found  against  him  upon  issue  tried  by  a  jury,  or 
adjudged  against  him  in  point  of  law  by  the  court ;  still  he  shall  not  be 
concluded  or  convicted  thereon,  but  shall  have  judgment  of  r^^onciea^  ouster ^ 
and  may  plead  over  to  the  felony  the  genend  issue,  not  guilty  (p).  For 
the  law  allows  many  pleas,  by  which  a  prisoner  may  escape  death  ;  but 
only  one  plea,  in  consequence  whereof  it  can  be  inflicted  ;  viz.  on  the 
general  issue,  after  an  impartial  examination  and  decision  of  the  fact,  by 
the  unanimous  verdict  of  a  jury  (11).     It  remains  therefore  that  I  consider, 

y.  The  general  issue,  or  plea  of  not  guilty  {q),  upon  which  plea  alone 

(n)  Poph.  107.  (p)  3  Hal.  P.  C.  339. 

(o)  Staund.  P.  C.  107.  (q)  See  Appendix,  ^  1, 

■ 

(10)  By  the  7  and  8  O.  IV.  c.  28,  s.  4,  it  ii  HI)  Bat  this  is  confined  to  oases  of  felony ; 

enacted  that  no  plea  setting  forth  any  attain-  a  defendant  having  pleaded  in  bar  in  all  cases 

der,  shall  be  pleaded  in  bar  of  any  indictment,  of  misdemeanor,  is  precluded  from  the  bene- 

unless  the  attainder  be  for  the  same  offence  fit  of  the  plea  of  not  guilty,  if  the  plea  of  bar 

as  that  charged  in  the  indictment :  by  which  should  be  found  insufficient,  8  East,  107.    1 

enactment  the  plea  of  autrefois  attaint  seems  M.  &  S.  184.    3  B.  &  C.  502.    2  B.  dc  C.  512, 

to  be  at  an  end.  unless  on  demurrer.  Term.  P.  G.  189.  6  East, 

In  New- York  there  is  no  attainder.  583.  802.    See  ante,  335,  note  8. 
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the  prisoner  can  receive  his  final  judgment  of  death.  In  case  of  an  indict- 
ment of  felony  or  treason,  there  can  be  no  special  justification  put  in  bv 
way  of  plea.  As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it 
was  in  his  own  defence  against  a  robber  on  the  highway,  or  a  burglar ;  but 
he  must  plead  the  general  issue,  not  guilty,  and  give  this  special  matter  in 
evidence.     For  (besides  that  these  pleas  do  in  effect  amount  to  the  general 

issue ;  since,  if  true,  the  prisoner  is  most  clearly  not  guilty )  as  the 
[*339]    facts  in  treason  are  *laid  to  be  done  proditorie  et  contra  ligetrntiae 

suae  debitunif  and,  in  felony,  that  the  killing  was  done  feloniee ; 
these  charges,  of  a  traitorous  or  felonious  intent,  are  the  points  and  very 
gist  of  the  indictment,  and  must  be  answered  directly,  by  the  general  nega- 
tive, not  guilty ;  and  the  jury  upon  the  evidence  will  take  notice  of  any 
defensive  matter,  and  give  there  verdict  accordingly,  as  effectually  as  if  it 
were,  or  could  boi  specially  pleaded.  So  that  this  is,  upon  all  accounts, 
the  most  advantageous  plea  for  the  prisoner  (r)  (12). 

When  the  prisoner  hath  thus  pleaded  not  guilty,  non  culpahiliSf  or  nient 
culpable ;  which  was  formerly  used  to  be  abbreviated  upon  the  minutes, 
thus, ''  non  (or  nient)  cul.,^  the  clerk  of  the  assise,  or  clerk  of  the  arraigns, 
on  behalf  of  the  crown,  replies,  that  the  prisoner  is  guilty,  and  that  be  is 
ready  to  prove  him  so.  This  is  done  by  two  monosyllables  in  the  same 
spirit  of  abbreviation,  "  cuLprit"  which  signifies  first  'that  the  prisoner  is 
guilty  {cuL  culpable^  or  culpc^ilis),  and  then  that  the  king  is  ready  to  prove 
him  so ;  prttpraesto  sum,  otparatus  verifieare.  This  is  therefore  a  replica* 
tion  on  behalf  of  the  king  viva  voce  at  the  bar  ;  which  was  formerly  the 
course  in  all  pleadings,  as  well  in  civil  as  in  criminal  causes.  And  that 
was  done  in  the  concisest  manner :  for  when  the  pleader  intended  to  de- 
mur, he  expressed  his  demurrer  in  a  single  yuoxdi,*^^  judgment ;"  signifying 
that  he  demanded  judgment,  whether  the  writ,  declaration,  plea,  dfc,  either 
in  form  or  matter,  were  sufi^ciently  good  in  law  :  and  if  he  meant  to  rest 
on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a  single  sylla- 
ble, "  prtt ;"  signifying  that  he  was  ready  to  prove  his  assertions :  as  may 
be  observed  from  the  year-books  and  other  ancient  repositories  of  law  (s). 
By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue  ;  for  we 
may  remember,  in  our  strictures  upon  pleadings,  in  the  preceding  book  (/). 
it  was  observed,  that  when  the  parties  come  to  a  fact,  which  is  affirmed  on 

one  side  and  denied  on  the  other,  then  they  are  said  to  be  at  issue 
[*340]    in  point  *of  fact :  which  is  evidently  the  case  here,  in  the  plea  of 

non  cuL  by  the  prisoner ;  and  the  replication  of  cuL  by  the  clerk. 
And  we  may  also  remember,  that  the  usual  conclusion  of  all  affirmative 
pleadings,  as  this  of  cul.  or  guilty  is,  was  by  an  averment  in  these  words, 
**  and  this  he  is  ready  to  verify  ;  et  hoc  paratus  est  verificare ;"  which  same 
thing  is  here  expressed  by  the  single  word  "  prit.^^ 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd 

(r)  S  Hal.  p.  C.  2.'».  </)  See  Book  in.  page  819 

(«)  North's  Life  of  Lord  Oaildford,  06. 


(12)  la  cases  of  indictments  or  informations  ing,  shew  that  he  is  entitled  to  £he  benefit  of 
for  mudenuanonf  the  above  rule,  as  to  plead-  that  exception,  or  proviso ;  and  there  are  many 
ing  the  general  issae,  does  not  apply  with  the  pleas  of  this  description  in  the  ancient  en- 
same  degree  of  strictness ;  for  there  are  some  tries.  2  Leach,  606.  But  the  principal,  and 
cases  where  a  special  plea  is  not  only  allow-  indeed  almost  the  only  cases,  in  which  special 
able,  but  even  requisite.  Thus,  if  the  de-  pleas  to  the  merits  are  necessary,  are  in  the 
fendant  fall  within  any  exception  or  proviso,  case  of  indictments  for  neglecting  to  repair 
which  is  not  contained  in  the  purview  of  the  highways  and  bridges.  As  to  these,  see  ia 
statute  creating  the  offence,  he  may,  by  plead-  general,  1  Chit.  C.  L.  473  to  477. 
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and  obscure  a  manner,  "  rem  tantam  tarn  negligenttfr^  can  hardly  be  pro- 
nounced with  certainty.  It  may  perhaps,  however,  be  accounted  for  by 
supposing,  that  these  were  at  first  short  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply  ;  or  else  it  was  the  short  me- 
thod of  taking  down  in  court,  upon^the  minutes,  the  replication  and  aver- 
ment ;  "  cul.  prtt ;"  which  afterwards  the  ignorance  of  succeeding  clerks 
adopted  for  the  very  words  to  be  by  them  spoken  (u). 

But  however  it  may  have  arisen,  the  joining  of  issue  (which  though 
now  usually  entered  on  the  record  (to),  is  no  otherwise  joined  (x)  in  any 
part  of  the  proceedings)  seems  to  be  clearly  the  meaning  of  this  ob- 
scure expression  (y) :  which  has  puzzled  our  most  ingenious  etymologists, 
and  is  commonly  understood  as  if  the  clerk  of  the  arraigns,  immediately  on 
plea  pleaded,  had  fixed  an  opprobrious  name  on  the  prisoner,  by  asking  him 
*'  culprit,  how  wilt  thou  be  tried  ?"  for  immediately  upon  issue  joined  it  is  in- 
quired of  the  prisoner,  by  what  trial  he  will  make  his  innocence  appear 
(13).  This  form  has  at  present  reference  to  appeals  and  approve- 
ments only  wherein  the  appellee  has  his  choice,  either  to  try  the  *ac-  [*341] 
cusation  by  battel  or  by  jury.  But  upon  indictments,  since  the 
abolition  of  ordeal,  there  can  be  no  other  trial  but  by  jury,  per  pais,  or  ^y  the 
country  :  and  therefore,  if  the  prisoner  refuses  to  put  himself  upon  the  in- 
quest in  the  usual  form,  that  is,  to  answer  that  he  will  be  tried  by  God 
and  the  country  {z),  if  a  commoner ;  and,  if  a  peer,  by  God  and  his  peers  (a)  *, 
the  indictment,  if  in  treason,  is  takeri  pro  confesso ;  and  the  prisoner,  in 
cases  of  felony,  is  adjudged  to  stand  mute,  and  if  he  perseveres  in  his  ob- 
stinacy, shall  now  {b)  be  convicted  of  the  felony  (14). 

(«)  Of  this  Ignorance  we  may  see  daily  instances  ken  in  his  coniectnres,  has  observed  that  the  proper 

In  the  abuse  oitwo  legal  terms  of  ancient  French ;  answer  is,  "  by  God  or  the  country,"  that  is,  either 

one,  the  prologue  to  all  proclamations,  "  oyexy"  or  by  ordeal  or  by  jury ;  because  the  question  supposes 

hear  ye,  wtiich  is  generally  pronounced  most  nn-  an  option  in  the  prisoner.    And  certainly  it  gives 

meaningly, "  O  ves ;"  the  other,  a  more  pardonable  some  countenance  to  ttiis  observation,  that  the  trial 

mistake,  vis.  when  a  jury  are  all  sworn,  the  officer  by  ordeal  used  formerly  to  be  called  judicium  Dei, 

bids  the  cirer  number  them,  for  which  the  word  in  But  it  should  seem,  that  when  the  question  gives 

law-french  is  "  eountez;"  but  we  now  hear  it  pro-  the  prisoner  an  option,  his  answer  must  be  posi- 

noimced  in  very  good  English,  "  count  these."  tive ;  and  not  in  the  disjunctive,  which  returns  the 

(w)  See  Appendix,  ^  1 .  option  back  to  the  prosecutor. 

(«)  9  H\wk.  P.  C.  399.  (a)  Keylinge,57.    State  Trials,  pastim. 

(y)  S  Hal.  P.  C.  358.  (6)  Stat.  12  Geo.  III.  c.  20. 

{z)  A  learned  author,  who  is  very  seldom  mista- 


(13)  Mr.  Christian  has  the  following  note  and  these  syllables  being  pronounced  alond 

on  this  explanation : — ^The  learned  judge's  ex«  by  the  clerk  to  give  the  court  and  prisoner  an 

planation  of  prit  from  praesto  aum,  or  pcarattu  opportunity  of  nearing  the  accuracy  of  the 

verijicare,  however  ingenious,  is  certainly  in-  minute,  and  being  immediately  followed  by  the 

consistent  both  with  the  principles  and  prec-  question,  How  wilt  thou  be  tried  7  naturally 

tice  of  special  pleading.     After  the  general  induced  the  ignorant  part  of  the  audience  to 

issue,  or  the  plea  of  not  guilty,  there  could  be  suppose  that  culprit  was  an  appellation  given 

no  replication  ;  or  the  words  paratus  verificare  to  the  prisoner.    As  a  confirmation  of  the  con 

could  not  possibly  have  been  used.    This  plea  jecture  that  prit  is  a  comiBltion  for  pnt,  the 

in  Latin  was  entered  thus  upon  the  record  :  clerk  of  the  arraigns  at  this  day,  immediately 

Non  tnde  est  culpabilis,  et  ]nv  hono  et  malo  ponit  after  the  arraignment,  writes  upon  the  indict- 

«e  wper  patriam ;  after  this  the  attorney-gene-  ment,  over  the  name  of  the  prisoner,  pnts. 


ral,  the  king's  coroner,  or  clerk  of  assize,    And  Roger  North  informs  us,  that  in  ancient 


indulge  a  conjecture  of  my  own,   I  should    was  an  issue  to  the  country." — Life  of  Lord 
think  that  i)r»<  was  an  easy  corruption  of  pni.    Keeper  North,  98. 

•      •  >  clerk,  as  a  minute  that        (14)  By  7  and  8  G.  IV.  c.  28,  s.  1,  it  is 
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When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk  answers 
in  the  humane  language  of  the  law,  which  always  hopes  that  Uie  party's 
innocence  rather  than  his  guilt  may  appear,  *'  God  send  thee  a  good  delive- 
rance." And  then  they  proceed,  as  soon  as  conveniently  may  be,  to  the 
trial ;  the  manner  of  which  will  be  considered  at  large  in  the  next  chapter. 


CHAPTER  XXVII. 
OP  TRIAL  AND  CONVICTION. 

The  several  methods  of  trial  and  conviction  of  offenders  established  by 
the  laws  of  England,  were  formerly  more  numerous  than  at  present, 
through  the  superstition  of  our  Saxon  ancestors :  who,  like  other  northern 
nations,  were  extremely  addicted  to  divination :  a  character  which  Tacitus 
observes  of  the  ancient  Germans  (a).  They  therefore  invented  a  consider- 
able number  of  methods  of  purgation  or  trial,  to  preserve  innocence  from 
the  danger  of  false  witnesses,  and  in  consequence  of  a  notion  that  God 
would  always  interpose  miraculously  to  vindicate  the  guiltless. 

L  The  most  ancient  {b)  species  of  trial  was  that  by  ordeal :  which  was 
peculiarly  distinguished  by  the  appellation  of  judicium  Dei  ;  and  some- 
times vulgaris  purgatio^  to  distinguish  it  from  the  canonical  purgation, 
which  was  by  the  oath  of  the  party.  This  was  of  two  sorts  (c),  either  ^re- 
ordeal,  or  toa/6r-ordeal ;  the  former  being  confined  to  persons  of  higher 
rank,  the  latter  to  the  common  people  {d).  Both  these  might  be  performed 
by  deputy  :  but  the  principal  was  to  answer  for  the  success  of  the  trial ; 
the  deputy  only  venturing  some  corporal  pain,  for  hire,  or  perhaps 
[*343]  for  friendship  (e).  Fire-ordeal  was  ^performed  either  by  taking 
up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron,  of  one,  two,  or  three 
pounds  weight ;  or  else  by  walking  barefoot,  and  blindfold,  over  nine  red- 
hot  ploughshares,  laid  lengthwise  at  unequal  distances  :  and  if  the  party 
escaped  being  hurt,  he  was  adjudged  innocent ;  but  if  it  happened  other- 
wise, as  without  collusion  it  usually  did,  he  was  then  condemned  as  guilty. 
However,  by  this  latter  method  queen  Emma,  the  mother  of  Edward  the 
Confessor,  is  mentioned  to  have  cleared  her  character,  when  suspected  of 
familiarity  with  Alwyn  bishop  of  Winchester  (/). 

Water-ordeal  was  performed,  either  by  plunging  the  bare  arm  up  to  the 

(a)  lie  mor,  Qemu  10.  eaHdum,  H  fmtrit  homo  hber ;  ptr  aouam,  n  fiurit 

ib)  LL.  Inae.  3,  e.  Tl,  ruttiau.    (Glanir.  1 14,  e.  1.) 

(c)  Mlrr.  c.  3,  ^  S3.  (c)  This  la  still  expressed  in  that  common  form  of 

(d)  Tauhtr  te'purgare  if  qui  aeeusatvTf  per  Dti  speech, "  of  goin^f  through  fire  and  water  to  serv^e 
judicium  ;  gcilieet  per  eaUdumferrvmy  vel  per  aqtumif  another." 

pro  diversilai*  eonditiwns  kombum :  per  fimm       (f)  Tho.  Rndborae  Hiol.  mo/.  Winton.  2.  4,  e.  1. 

ed  to  have  put  himielf  npon  the  country  for  ttand  imt/e,  er  toUl  not  answer  dtrecf7y,  to  the 

trial,  and  the  court  shall,  m  the  usual  manner,  indictment  or  information,  in  every  such  case 

order  a  jury  for  the  trial  of  such  person  ac-  it  shall  be  lawful  for  the  court,  if  it  shall  so 

oordingfy.    In  consequence  of  this  wise  en-  tfunk  fit,  to  order  the  proper  officer  to  enter  a 

actment,  the  absurd  ceremony  of  asking  a  pri-  plea  of  "  not  guilty"  on  behalf  of  such  per* 

soner  how  he  will  be  tried,  has  been  wholly  son  ;  and  the  plea  so  entered  shall  ha?e  tho 

discontinued.    By  s.  2  of  the  same  statute  it  same  force  and  effect,  as  if  auch  person  had 

is  enacted,  that  if  any  person  being  arraigned  actually  pleaded  the  same.    Vide  ante,  324, 

upon,  or  charged  with  any  indictment  for  trea>  note  (9),  the  law  In  England ;  note  8,  the  law 

son,  felony,  piracy,  or   misdemeanor,    shail  in  New- York. 
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elbow  in  boiling  water,  and  escaping  unhurt  thereby  :  or  by  casting  the 
person  suspected  into  a  river  or  pond  of  cold  water ;  and,  if  he  floated 
therein  without  any  action  of  swimming,  it  was  deemed  an  evidence  of  his 
guilt ;  bi^t,  if  he  sunk,  he  was  acquitted.  It  is  easy  to  trace  oot  the  tra« 
ditional  relics  of  this  water-ordeal,  in  the  ignorant  barbarity  still  practised 
in  many  countries  to  discover  witches  by  casting  them  into  a  pool  of  wa- 
ter, and  drowning  them  to  prove  their  innocence.  And  in  the  eastern  em- 
pire the  fire-ordesd  was  used  to  the  same  purpose  by  the  emperor  Theodore 
Lascaris  ;  who,  attributing  his  sickness  to  magic,  caused  all  those  whom 
he  suspected  to  handle  the  hot  iron :  thus  joining  (as  has  been  well  re- 
marked) (g)  to  the  most  dubious  crime  in  the  world,  the  most  dubious  proof 
of  innocence. 

And  indeed  this  purgation  by  ordeal  seems  to  have  been  very  ancient 
and  very  universal,  in  the  times  of  superstitious  barbarity.  It  was 
known  to  the  ancient  Greeks  :  for  in  the  *Antigone  of  Sophocles  [*344] 
(h),  a  person,  suspected  by  Creon  of  a  misdemeanor,  declares  him- 
self ready  "  to  handle  hot  iron,  and  to  walk  over  fire,"  in  order  to  manifest 
his  innocence  ;  which,  the  scholiast  tell  us,  was  then  a  very  usual  purga- 
tion. And  Grotius  (i)  gives  us  many  instances  of  water-ordeal  in  Bithy- 
nia,  Sardinia,  and  omer  places.  There  is  also  a  very  peculiar  species  of 
water-ordeal,  said  to  prevail  among  the  Indians  on  the  coast  of  Malabar ; 
where  a  person  accused  of  any  enormous  crime  is  obliged  to  swim  over 
a  large  river  abounding  with  crocodiles,  and,  if  he  escapes  unhurt,  he  is 
reputed  innocent.  As,  in  Siam,  besides  the  usual  methods  of  fire  and  wa- 
ter orcibal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tyger  let 
loose  for  that  purpose ;  and,  if  the  beast  spare  either,  that  person  is  account- 
ed innocent ;  if  neither,  both  are  held  to  be  guilty  ;  but  if  he  spares  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain  criterion  (h). 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing 
a  man  guilty,  unless  he  was  cleared  by  a  miracle  ;  and  of  expecting  that 
all  the  powers  of  nature  should  be  suspended  by  an  immediate  interposi- 
tion of  Providence  to  save  the  innocent,  whenever  it  was  presumptuously 
required.  And  yet  in  England,  so  late  as  king  John's  time,  we  find  grants 
to  the  bishops  and  clergy  to  use  the  judicium  ferri,  aquae,  et  ignis  (/).  And, 
both  in  England  and  Sweden,  the  clergy  presided  at  this  trial,  and  it  was 
only  performed  in  the  churches  or  in  other  consecrated  ground :  for  which 
Stiernhook  (m)  gives  the  reason ; ''  non  defuit  illis  operae  et  laboris pretium  ; 
semper  enim  ah  e^smodijudido  aliquid  lucri  sacerdotibus  obveniebat"  But, 
to  give  it  its  due  praise,  we  find  the  canon  law  very  early  declaring  against 
trial  by  ordeal,  or- vulgaris  purgatio,  as  being  the  fabric  of  the  devil,  ^*  cum 
sit  contra praereptum  Domini,  non  tentabisDominumDeum  tuum  (n)." 
Upon  this  authority,  though  the  canons  ^themselves  were  of  [*345] 
no  validity  in  England,  it  was  thought  proper  (as  had  been  done 
in  Denmark  above  a  century  before)  {o)  to  disuse  and  abolish  this  trial  en- 
tirely in  our  courts  of  justice,  by  an  act  of  parliament  in  3  Hen.  III.  ac- 
cording to  sir  Edward  Coke  (/}),  or  rather  by  an  order  of  the  king  in  coun- 
cil (q). 
'  II.  Another  species  of  purgation,  somewhat  similar  to  the  former,  but 

(g)  Sp.  L.  b.  IS,  e.  9.  (n)  Decret.  pari  9,  anu.  %  m.  5,  iitt,  7.  JheretaL 

(h  ▼.  S70.  m.  S,  Hi.  50.  e.  9,  ^  GUtt.  ibid. 

(t)  On  Numb.  ▼.  17.  (o)  Mod.  Un.  Hist,  zzzil.  105. 

(k)  Mod.  Univ.  Hist.  ▼!!.  206.  (j»)  0  Rep.  93. 

(I)  Spelm.  Gh9S.  435.  (q)  1  Rym.  FmJ.  SS8.    Spelm.  Glott,  S86.    S 

(si)  b*  jurt  Sueotmm,  Z.  1 ,  e.  &  Pxyn.  R«c.  Append.  SO.    Seld.  Snim,  fd,  48. 
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probably  sprung  from  a  presumptuous  abuse  of  revelation  in  the  ages  of 
dark  superstition,  was  the  carsned  or  morsel  of  execration  :  being  a  piece 
of  cheese  or  bread,  of  about  an  ounce  in  weight,  which  was  consecrated 
with  a  form  of  exorcism ;  desiring  of  the  Almighty  that  it  might  cause 
convulsions  and  paleness,  and  find  no  passage  if  the  man  was  really  gmlty ; 
bat  might  turn  to  health  and  nourishment,  if  he  was  innocent  (r) :  as  the 
water  of  jealousy  among  the  Jews  {s)  was,  by  God's  special  appointment , 
to  cause  the  belly  to  swell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corsned  was  then  given  to  the  suspected  person,  who 
at  the  same  time  also  received  the  holy  sacrament  (t) :  if  indeed  the  cors- 
ned was  not,  as  some  have  suspected,  the  sacramental  bread  itself;  till 
the  subsequent  invention  of  transubstantiation  preserved  it  from  profane 
uses  with  a  more  profound  respect  than  formerly.  Our  historians  assure 
us,  that  Godwin  earl  of  Kent,  in  the  reign  of  king  Edward  the  Confessor,  ab- 
juring the  death  of  the  king's  brother,  at  last  appealed  to  his  corsned,  "per 
buccellam  deglutiendam  abjuravit  (u),"  which  stuck  in  his  throat  and  killed 
him.  This  custom  has  long  since  been  gradually  abolished,  though  the 
remembrance  of  it  still  subsists  in  certain  phrases  of  abjuration  retained 

among  the  common  people  (to). 
[*346]  ^However,  we  cannot  but  remark,  that  though  in  European 
countries  this  custom  most  probably  arose  from  an  abuse  of  re- 
vealed religion,  yet  credulity  and  superstition  will,  in  all  ages  and  in  all 
climates,  produce  the  same  or  similar  effects.  And  therefore  we  shall  not 
be  surprised  to  find,  that  in  the  kingdom  of  Pegu  there  still  subsists  a 
trial  by  the  corsned,  very  similar  to  that  of  our  ancestors,  only  substitut- 
ing raw  rice  instead  of  bread  («).  And,  in  the  kingdom  of  Monomotapa, 
they  have  a  method  of  deciding  lawsuits  equally  whimsical  and  uncertain. 
The  witness  for  the  plaintiff  chews  the  bark  of  a  tree,  endued  with  an 
emetic  quality  ;  which,  being  sufficiently  masticated,  is  then  infused  in 
water,  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects  it, 
he  is  condemned :  if  it  stays  with  him,  he  is  absolved,  unless  the  plaintiff 
will  drink  some  of  the  same  water ;  and,  if  it  stays  with  him  also,  the 
suit  is  lef^  undetermined  (y). 

These  two  antiquated  methods  of  trial  were  principally  in  use  among 
our  Saxon  ancestors.  The  next,  which  still  remains  in  force,  though  very 
rarely  in  use,  owes  its  introduction  among  us  to  the  princes  of  the  Norman 
line.     And  that  is, 

III.  The  trial  by  battel  (1),  duel,  or  single  combat ;  which  was  another 
species  of  presumptuous  appeals  to  Providence,  mider  an  expectation  that 
Heaven  would  unquestionably  give  the  victory  to  the  innocent  or  injured 
party.  The  nature  of  this  trial  in  cases  of  civil  injury,  upon  issue  joined 
in  a  writ  of  right,  was  fully  discussed  in  the  preceding  book  {x) :  to  which 
I  have  only  to  add,  that  the  trial  by  battel  may  be  demanded  at  the  election 
of  the  appellee,  in  either  an  appeal  or  an  approvement ;  and  that  it  is  car* 
ried  on  with  equal  solemnity  as  that  on  a  writ  of  right :  but  with  this 
difference,  that  there  each  party  might  hire  a  champion,  but  here  they 

(r)  Spelm.  GU  439.  this  morsel  be  my  last  ;**  and  the  like. 

(«)  Nwnb.  ch.  ▼.  (r)  Mod.  Univ.  Hist.  vii.  1S9. 

{t)  LL.  Camit,  e.  0.  (y)  Ibid.  xv.  4M. 

(m)  Ingulph.  («)  See  Book  III.  page  337. 

(w)  As,  "I  will  take  the  sacrament  upon  it ;  may 

(1)  This  species  of  trial  is  now  entirely  abolished  by  the  59  Geo.  III.  c.  46.    See  1  B.  &  A. 
405 ;  ante  316,  note  20. 
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must  fight  in  their  proper  persons.  And  therefore  if  the  •ap-  [•347] 
pellant  or  approver  be  a  woman,  a  priest,  an  infant,  or  of  the  age 
of  sixty,  or  lame,  or  blind,  he  or  she  may  counterplead  and  refuse  the  wa- 
ger of  battel ;  and  compel  the  appellee  to  put  himself  upon  the  country. 
Also  peers  of  the  realm,  bringing  an  appeal,  shall  not  be  challenged  to  « 
wage  battel,  on  account  of  the  dignity  of  their  persons  ;  nor  the  citizens 
of  London,  by  special  charter,  because  fighting  seems  foreign  to  their  edu- 
cation and  employment.  So  likewise  if  the  crime  be  notorious  ;  as  if  the 
thief  be  taken  with  a  tnainour,  or  the  murderer  in  the  room  with  a  bloody 
knife,  the  appellant  may  refuse  the  tender  of  battel  froni  the  appellee  (a) ; 
for  it  is  unreasonable  that  an  innocent  man  should  stake  his  life  against 
one  who  is  already  half-convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the 
same  as  upon  a  writ  of  right ;  only  the  oaths  of  the  two  combatants  are 
vastly  more  striking  and  solemn  [b).  The  appellee,  when  appealed  of 
felony,  pleads  not  guilty,  and  throws  down  his  glove,  and  declares  he  will 
defend  the  same  by  his  body  :  the  appellant  takes  up  the  glove,  and  re- 
plies that  he  is  ready  to  make  good  the  appeal,  body  for  body.  And  there- 
upon  the  appellee,  taking  the  book  in  his  right  hand,  and  in  his  left  the 
right  hand  of  his  antagonist,  swears  to  this  effect :  "  Hoc  audi,  homo,  quern 
per  manum  teneo"  6rc,  "  Hear  this,  0  man,  whom  I  hold  by  the  hand, 
who  callest  thyself  John  by  the  name  of  baptism,  that  I,  who  call  myself 
Thomas  by  the  name  of  baptism,  did  not  feloniously  murder  thy  father, 
William  by  name,  nor  am  any  way  guilty  of  the  said  felony.  So  help 
me  God,  and  the  saints  ;  and  this  I  will  defend  against  thee  by  my  body, 
as  this  court  shall  award."  To  which  the  appellant  replies,  holding  the 
bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other :  **  Hear 
this,  O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by 
the  name  of  baptism,  that  thou  art  perjured  ;  and  therefore  per- 
jured, because  that  thou  feloniously  didst  murder  my  •father,  Wil-  [•348] 
liam  by  name.  So  hep  me  God,  and  the  saints  ;  and  this  I  will 
prove  against  thee  by  my  body,  as  this  court  shall  award  (c)."  The  bat- 
tel is  then  to  be  fought  with  the  same  weapons,  viz,  batons,  the  same 
solemnity,  and  the  same  oath  against  amulets  and  sorcery,  that  are  used 
in  the  civil  combat :  and  if  the  appellee  be  so  far  vanquished,  that  he  can- 
not  or  will  not  fight  any  longer,  he  shall  be  adjudged  to  be  hanged  imme- 
diately ;  and  then,  as  well  as  if  he  be  killed  in  battel,  providence  is  deemed 
to  have  determined  in  favour  of  the  truth,  and  his  blood  shall  be  attainted. 
But  if  he  kills  the  appellant,  or  can  maintain  the  fight  from  sunrising  till 
the  stars  appear  in  the  evening,  he  shall  be  acquitted.  So  also  if  the  ap- 
pellant becomes  recreant,  and  pronounces  the  horrible  word  of  craven,  he 
shall  lose  his  liheram  legem,  and  become  infamous  ;  and  the  appellee  shall 
recover  his  damages,  and  also  be  for  ever  quit,  not  only  of  the  appeal,  but 
of  all  indictments  likewise  for  the  same  ofience  (2). 

(a)  2  Hawk.  P.  C.  4S7.  prosecutor,  that  he  was  related  to  the  deceased  (for 

(6)  Flet.  M ,  c.  34.    3  Hawk.  P.  Q.  4S6.  none  but  near  relations  were  permitted  toprosecute 

(c)  There  is  a  striking  resemblance  between  this  in  that  court),  and  that  the  prisoner  was  the  cause 

process  and  that  of  the  court  of  Areopaifus  at  Athens  of  his  death ;  the  prisoner,  tnat  he  was  innocent  of 

for  murder ;  wherein  the  prosecutor  and  prisoner  the  charge  against  him.    (Pott.  Antiq.  b.  i,  c.  19.) 

were  both  sworn  in  the  most  solemn  manner :  the 

(2)  The  last  time  that  the  trial  by  battel  stable  of  England  to  preside  at  the  trial,  who 

was  awarded  in  this  country,  was  in  the  case  proclaimed  a  day  for  the  duel,  on  which  the 

of  Lord  Rae  and  Mr.  Ramsay,  in  the  7  Ch.  I.  combatants  were  to  appear  with  a  spear,  a 

The  king  by  his  commission  appointed  a  con-  long  sword,  a  short  sword,  and  a  dagger ;  but 
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lY.  The  fourth  method  of  trial  used  in  criminal  cases  is  that  by  the 
peers  of  Great  Britain,  in  the  court  of  parliament,  or  the  court  of  the  lord 
liigh  steward,  when  a  peer  is  capitally  indicted :  for  in  case  of  an  appeal,  a 
peer  shall  be  tried  by  jury  (J)  (3).  Of  this  enough  has  been  said  in  a  for- 
mer chapter  {e) ;  to  which  I  shall  now  only  add,  that  in  the  method  and 
regulation  of  its  proceedings,  it  differs  little  from  the  trial  per  patriam,  or  by 
jury ;  except  that  no  special  verdict  can  be  given  in  the  tnal  of  a  peer  (/) ; 

because  the  lords  of  parliament,  or  the  lord  high  steward  (if  the 
[*349]    trial  be  *had  in  his  court),  are  judges  sufficiently  competent  of 

the  law  that  may  arise  from  the  fact :  and  except  also,  that  the 
peers  need  not  all  agree  in  their  verdict ;  but  the  greater  number,  consist- 
mg  of  twelve  at  the  least,  will  conclude,  and  bind  the  minority  (g). 

V.  The  trial  by  jury,  or  the  country,  per  patriam^  is  also  that  tri;d  by 
the  peers  of  every  Englishman,  which,  as  the  grand  bulwark  of  hu 
liberties,  is  secured  to  him  by  the  great  charter  (A) :  "ntillus  liber  homo  car 
pialur,  vel  imprisonetur,  out  exidet,  out  aliquo  alio  modo  destruatur^  nisi  per 
legale  judicium  parium  suoruniy  vel  per  legem  terraeJ* 

The  antiquity  and  excellence  of  this  trial,  for  the  settling  of  ci\'il  pro- 
perty, has  before  been  explained  at  large  (t).  And  it  will  hold  much 
stronger  in  criminal  cases ;  since,  in  times  of  difficulty  and  danger,  more 
is  to  be  apprehended  from  the  violence  and  partiality  of  judges  appointed 
by  the  crown,  in  suits  between  the  king  and  the  subject,  than  in  disputes 
between  one  individual  and  another,  to  settle  the  metes  and  boundaries  of 
private  property.  Our  law  has  therefore  wisely  placed  this  strong  and 
twofold  barrier,  of  a  presentment  and  a  trial  by  jury,  between  the  liberties 
of  the  people,  and  the  prerogative  of  the  crown.  It  was  necessary,  for 
preserving  the  admirable  balance  of  our  constitution,  to  vest  the  executive 
power  of  the  laws  in  the  prince :  and  yet  this  power  might  be  dangerous 
and  destructive  to  that  very  constitution,  if  exerted  without  check  or  con- 
trol, by  justices  of  oyer  and  terminer  occasionally  named  by  the  crown ; 
who  might  then,  as  in  France  or  Turkey,  imprison,  dispatch,  or  exile  any 
man  that  was  obnoxious  to  the  government,  by  an  instant  declaration,  that 
such  is  their  will  and  pleasure.  But  the  founders  of  the  English  law 
have  with  excellent  forecast  contrived,  that  no  man  should  be  called  to 
answer  to  the  king  for  any  capital  crime,  unless  upon  the  preparatory  accusa- 
tion of  twelve  or  more  of  his  fellow-subjects,  the  grand  jury  :  and  that  the 

truth  of  every  accusation,  whether  preferred  in  the  shape  of  in- 
[*350]    dictment,  information,  or  appeal,  ^should  afterwards  be  confirmed 

by  the  unanimous  suffrage  of  twelve  of  his  equals  and  neighbours, 
indifferently  chosen  and  superior  to  all  suspicion.  So  that  the  liberties  of 
England  cannot  but  subsist  so  long  as  this  palladium  remains  sacred  and 
inviolate ;  not  only  from  all  open  attacks  (which  none  will  be  so  hardy  as 
to  make),  but  also  from  all  secret  machinations,  which  may  sap  and  un- 
dermine it ;  by  introducing  new  and  arbitrary  methods  of  trial,  by  justices 

Hi  0  Rep.  to.    9  lost  40.  ter,  M7. 

(«)  See  page  250.  (A)  0  Hen.  m.  c.  fiO. 

(/)  Hatt.  110.  (»)  See  Book  HI  page  870. 

ig)  Kelynge,  50.  sUt.  7  W.  III.  c.  3, 4 11.  Fos- 

th^  combat  w&«  prorogued  to  a  further  day,  be>  treason  and  felony,  and  misprision  of  these  ; 

fore  wUch  the  king  revoked  the  commission,  but  in  all  other  criminal  prosecutions  they  are 

See  an  account  of  the  proceedings,  11  Harg.  tried  like  commoners  by  a  jury.    3  Inst.  90 

St.  Tr.  124.  See  also  3  book,  337,  See  1  book,  401.  note  11 
(3)  The  nobility  are  tried  by  their  peers  for 


PUBLIC  WRONGS.  281 

of  the  peace,  commissioners  of  the  revenue,  and  courts  of  conscience. 
And  however  convenient  these  may  appear  at  first  (as  doubtless  all  arbitra- 
ry powers,  well  executed,  are  the  most  convenient)^  yet  let  it  be  again  re* 
membered,  that  delays  and  little  inconveniences  in  the  forms  of  justice,  are 
the  price  that  all  free  nations  must  pay  for  their  liberty  in  more  substantial 
matters ;  that  these  inroads  upon  this  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  constitution  ;  and  that,  though 
begun  in  trifles,  the  precedent  may  gradually  increase  and  spread,  to  the 
utter  disuse  of  juries  in  questions  of  the  most  momentous  concern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby,  in  civU  cases, 
will  greatly  shorten  our  present  remarks,  with  regard  to  the  trial  of  crimi- 
nal suits :  indictments,  informations,  and  appeals  ;  which  trial  I  shall  con- 
sider in  the  same  method  that  I  did  the  former ;  by  following  the  order  and 
course  of  the  proceedings  themselves,  as  the  most  clear  and  perspicuous 
way  of  treating  it. 

When  therefore  a  prisoner  on  his  arraignment  (4)  has  ple&dei  not  guilty, 
and  for  his  trial  hath  put  himself  npbn  the  country,  which  country  the 
jury  are,  the  sheriflf  of  the  county  must  return  a  panel  of  jurors,  liberos  et 
legales  homines^  devicineto ;  that  is,  freeholders,  without  just  exception,  and 
of  the  visne  or  neighbourhood ;  which  is  interpreted  to  be  of  the  county 
where  the  fact  is  committed  {j)  (5).  If  the  proceedings  are  before  the 
court  of  king's  bench,  there  is  time  allowed,  between  the  assign- 
ment and  the  trial,  for  a  jury  to  be  ^impanelled  by  a  writ  of  venire  [*351] 
facias  to  the  sheriff,  as  in  civil  causes  :  and  the  trial  in  case  of  a 
misdemeanor  is  had  at  nisi  prius,  unless  it  be  of  such  consequence  as  to 
merit  a  trial  at  bar  ;  which  is  always  invariably  had  when  the  prisoner  is 
tried  for  any  capital  offence  (6),  (7).  But,  before  commissioners  of  oyer 
and  terminer  and  gaol-delivery,  the  sheriff,  by  virtue  of  a  general  precept  di- 
rected  to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight  jurors, 
to  try  all  felons  that  may  be  called  upon  their  trial  at  .that  session  ;  and 
therefore  it  is  there  usual  to  try  all  felons  immediately,  dt  soon,  after  their 
arraignment.  But  it  is  not  customary,  nor  agreeable  to  the  general  course 
of  proceedings  (unless  b^  consent  of  parties,  or  where  the  defendant  is  ac- 
tually in  gaol,)  to  try  persons  indicted  of  smaller  misdemeanors  at  the  same 
court  in  which  they  have  pleaded  not  guilty ^  or  traversed  the  indictment. 
But  they  usually  give  security  to  the  court,  to  appear  at  the  next  assises 
or  session,  and  then  and  there  to  try  the  traverse,  giving  notice  to  the  pro- 
secutor  of  the  same  (8). 

(J)  3  Hal.  P.  C.  804.    9  Hawk.  P  C.  403. 

(4)  As  to  jury  process  in  general,  see  1  Chit  court  of  oyer  and  terminer  for  capital  oflfences, 
C.  L.  2  ed.  506  to  517.  unless  removed  by  certiorari  to  the  supreme 

(5)  Now  by  the  6  Geo.  IV.  c.  50.  s.  13,  the  court,  and  then  the  record  is  carried  down  for 
jurr  are  to  come  from  the  body  of  the  county,  trial  at  the  circuit,  not  at  bar.  (2  R.  S.  732, 
and  the  want  of  hundredors  is  no  longer  a  cause  6  82,  84.)  As  to  the  time  of  trial,  see  id.  737, 
of  challenge.  ^  28,  &c. :  and  ante  p.  301.  note  (I). 

The  qualifications  ofpettyjurors  on  the  trial  (8)  Now,  by  the  60  Geo.  III.  and  1  Geo. 

are  now  clearly  pointed  out  by  the  6  Geo.  IV.  IV.  c.  4.  s.  3,  if  the  defendant  has  been  com- 

c.  50.  8. 1.  mitted  to  custody,  or  held  to  bail  for  a  misde- 

By  the  6  Geo.  IV.  c.  50.  s.  15,  the  panel  must  meanor,  twenty  days  before  the  session  of  the 

be  returned  annexed  to  the  venire  facias.  peace,  session  of  oyer  and  terminer,   great 

(6)  See  how  indictmenU  for  capital  offences  session,  or  session  of  gaol-delivery,  at  which 
may  be  tried  at  nisi  priiUi  p.  309.  notes,  ante,  the  indictment  was  found,  the  defendant  shall 
When  offences  may  be  tried  at  bar,  see  I  Chit,  plead,  and  the  trial  shall  take  place  at  such 
C.  L.  497,  8.  session,  unless  a  writ  of  certiorari  be  award- 

(7)  In  New-York  the   trial  is  before  the  ed.    And  by  section  5,  where  a  defendant,  in- 
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In  cases  of  high  treason,  whereby  cormption  of  blood  may  ensue  (ex- 
cept treason  in  counterfeiting  the  king's  coin  or  seals),  or  misprision  of 
such  treason,  it  is  enacted  by  statute  7  W.  III.  c.  3.  first,  that  no  person 
shall  be  tried  for  any  such  treason,  except  an  attempt  to  assassinate  the 
king,  unless  the  indictment  be  found  within  three  years  after  the  offence 
committed  (9) :  next,  that  the  prisoner  shall  hare  a  copy  of  the  indictment 
(which  includes  the  caption)  (A),  but  not  the  names  of  the  witnesses,  five 
days  at  least  before  the  trial ;  that  is,  upon  the  true  construction  of  the  act, 
before  his  arraignment  (/) ;  for  then  is  the  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer ;  thirdly,  that  he  shall  also  have  a  copy 
of  the  panel  of  jurors  two  days  before  his  trial :  and,  lastly,  that  he  sl^ 
have  the  same  compulsive  process  to  bring  in  his  witnesses  ybr  him  as  was 
usual  to  compel  their  appearance  against  him.     And  by  statute  7  Ann.  c. 
21.  (which  did  not  take  place  till  after  the  decease  of  the  late  pre- 
[*352]    tender),  all  persons,  indicted  for  high  treason  or  misprision  *there- 
of,  shall  have  not  only  a  copy  of  the  indictment,  but  a  list  of  all 
the  witnesses  to  be  produced,  and  ti  the  jurors  impanelled,  with  their  pro- 
fessions and  places  of  abode,  delivered  to  him  ten  days  before  the  trial,  and 
in  the  presence  of  two  witnesses  ;  the  better  to  prepare  him  to  make  his 
challenges  and  defence.     But  this  last  act,  so  far  as  it  affected  indictments 
for  the  inferior  species  of  high  treason,  respecting  the  coin  and  the  royal 
seals,  is  repealed  by  the  statute  6  Geo.  III.  c.  53^  else  it  had  been  impossi- 
ble to  have  tried  those  offences  in  the  same  circuit  in  which  they  are  in- 
dicted :  for  ten  clear  days,  between  the  finding  and  the  trial  of  the  indict^ 
ment,  will  exceed  the  time  usually  allotted  for  any  session  of  oyer  and  ter- 
miner (m)  (10).    And  no  person  indicted  for  felony  is,  or  (as  the  law  stands) 
ever  can  be,  entitled  to  such  copies,  before  the  time  of  his  trial  (n). 

(i)  Post.  989.    Append.  1.  (m)  Post.  350. 

(/)  IHi,  230.  (n)  3  Hawk.  P.  C.  4ia 


dieted  for  a  misdemeanor  at  any  session  of  the  just  cause  made  oat  to  thero.    So  also  by  the 

peace,  session  of  over  and  terminer,  great  39  &  40  Geo.  III.  c.  87.  s.  22,  persons  indict- 

session,  or  session  of  gaol-delivery,  not  having  ed  for   a   misdemeanor,  in   receiving  stolen 

been  committed  to  custody,  or  held  to  bail  to  goods,  under  the  2  Geo.  III.  c.  28,  are  to  be 

appear  to  answer  for  such   offence,  twenty  tried  immediately,  without  being  allowed  the 

days  before  the  session  at  which  the  indict-  delay  of  a  traverse.    2  East.  P.  C.  754.    As 

ment  was  found,  but  who  shall  have  been  com-  to  traverses  in  general,  in  criminal  proceed- 

mitted  to  custody,  or  held  to  bail  to  appear  to  ings,  see  1  Chit.  C.  L.  466. 
answer  for  such  offence  at  some  subsequent        (9)  This  limitation  as  to  the  time  of  findinc 

session,  or  shall  have  received  notice  of  such  an  indictment  applies,  in  New- York,  to  all  o^ 

indictment  having  been  found,  twenty  days  fences  except  murder,  and  in  all  cases  the  de- 

before  such  subsequent  session,  be  shall  plead  fendant  may  have  a  copy  of  the  indictment 

at  such  subsequent  session,  and  trial  shall  (2  R.  S.  726,  ^  37,  id.  728,  ^  53,)  and  of  the  list 

take  piece  at  such  session,  unless  a  certiorari  of  the  jurors :  (id.  414,  ^  31,)  he  may  also  have 

be  awarded  before  the  jury  be  sworn  for  such  gratuitously  subpoenas  to  compel  the  attend- 

trial.      But  on  sufficient  cause  shewn,  the  ance  of  witnesses.    (Id.  729, 6  59.) 
court  may  allow  further  time  for  trial.    Id.  s.  7.        (10)  By  39  and  40  Geo.  III.  c.  93,  in  all 

In  cases  of  indictments  for  obtaining  goods,  cases  of  high  treason,  in  compassing  or  ima- 

&c.  by  false  pretences,  and  sending  threaten-  gining  the  death  of  the  king,  and  of  misprision 

ing  letters,  with  intent  to  extort  money,  &c.  of  such  treason,  where  the  overt  act  alleged 

and  other  misdemeanors  punishable  under  the  in  the  indictment  is  the  assassination  of  the 

30  Geo.  III.  c.  24,  it  is  enacted  by  that  act,  s.  king,  or  a  direct  attempt  against  his  life  or 

17,  that  every  such  offender,  bound  over  to  person,  the  party  accused  shall  be  indicted 

the  general  quarter  sessions  of  the  peace,  or  and  tried  in  the  same  manner  and  upon  the 

sessions  of  oyer  and  terminer,  and  gaol  delive-  like  evidence  as  if  charged  with  murder.     But 

ry,  of  the  county  where  the  offence  was  com-  the  judgment  and  execution  shall  remain  the 

mitted,  shall  be  tried  at  such  general  quarter  same  as  in  other  cases  of  high  treason.     And 

sessions  of  the  peace,  or  sessions  of  oyer  and  by  6  Geo.  IV.  c.  50,  ^  21,  when  any  person  is 

terminer,  and  gaol-delivery,  which  shall  be  indicted  for  high  treason  or  misprision  of  trea- 

held  next  afler  his  apprehension,  unless  the  son,  in  any  court  except  E.  B.,  a  list  of  the 

court  shall  think  fit  to  put  oflT  the  trial,  on  petty  jury,  with  their  names,  professions,  and 
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•  When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as  they  appear, 
to  the  number  of  twelve,  unless  they  are  challenged  by  the  party  (If)/ 

Challenges  may  here  be  made,  either  on  the  part  of  the  kuig,  or  on  that 
pf  the  prisoner ;  and  either  to  the  whole  array,  or  to  the  separate  polls,  for 
the  very  same  reasons  that  they  may  be  made  in  civil  causes  (o).  For  It 
is  here  at  least  as  necessary,  as  there,  that  the  sheriff  or  returning  officer 
be  totally  indifferent ;  that  where  an  alien  is  indicted,  the  jury  should  be  de 
medieiaUf  or  half  foreigners,  if  so  many  are  found  in  the  place  (12) ;  (which 
does  not  indeed  hold  in  treasons  (p),  aliens  being^  very  improper  judges  pf 
the  breach  of  allegiance  (13) ;  nor  yet  in  the  case  of  Egyptians  (14)  under 

(0)  Ste  Book  III.  page  UO.  (p)  3  Hawk.  P.  0. 430.    3  Hal.  P.  0. 371. 

|»lac6s  of  sbode,  shall  be  ^ven  at  the  same  certain,  and  the  truth  of  the  same  challenge 

time  that  the  copy  of  the  indictment  is  deli-  shall  be  inquired  of  according  to  the  oastora 

Tered  to  the  party  indicted,  which  shall  be  ten  of  the  court ;  and  it  shall  be  proceeded  to  the 

days  before  arraignment,  and  in  the  presence  taking  of  the  same  inquisition,  as  it  shall  be 

of  two  or  more  credible  witnesses ;  and  when  found,  if  the  challenges  be  true  or  not,  after 

any  person  is  so  indicted  in  K.  B^  a  oopT  of  the  discretion  of  the  court ;  and  no  person  ar- 

the  indictment  shall  be  deliyered  as  before  raigned  for  murder  or  felony,  shall  be  admitted 

mentioned,  bat  the  list  of  the  petty  jury,  made  to  any  peremptory  chidlenge  above  the  number 

out  as  before  mentioned,  may  be  delivered  to  of  twenty.f 

the  party  indicted,  after  arraignment,  so  that  And  by  7  and  8  Oeo.  IV.  c.  28,  ^  3,  if  any 

it  M  ten  days  before  trial,    rroriso,  not  to  person  indicted  for  any  treason,  felony,  or 

extend  to  interfere  with  tiie  provisions  of  39  piracy,  shall  challenge  peremptorily  a  greater 

and  40  Geo.  IV.  o.  93,  nor  to  cases  of  treason  number  of  the  men  returned  to  be  of  the  juir 

relaUng  to  the  coin.  than  such  person  is  entitled  by  law  so  to  chal* 

AVhere  the  jury  panel  is  incorrect,  a  motion  lenge,  in  any  of  the  said  cases,  every  peremp- 

may  be  made  on  the  part  of  the  crown,  in  the  toiy  challenge,  beyond  the  number  allowed  of 

court  of  gaol  de  lively,  for  leave  to  the  sheriff  law  in  any  of  the  said  cases,  shall  be  entirely 

to  amend  the  panel.     1  East,  P.  C.  113.  void,  and  the  trial  of  such  person  shall  proceed 

(11)  By  6  Geo  IV.  c.  50,  ff  27,  if  any  man  as  if  no  such  challenge  haid  been  made, 

shall  be  returned  as  a  juror  for  the  trial  of  any  (12)  The  6  Geo.  I  v.  c.  50,  ^  47,  provides, 

issue,  in  any  of  the  courts  in  the  Act  mention-  that  nothing  in  that  Act  contained  shall  ez- 

ed,  who  shall  not  be  qualified  according  to  the  tend  or  be  construed  to  extend  to  deprive  any 

Act,  the  want  of  such  qualification  snail  be  alien  indicted  or  impeached  of  any  felony  or 

good  cause  of  challenge,  and  he  shall  be  dis*  misdemeanor  of  the  right  of  being  tried  by 

charged  upon  such  cnallenge,  if  the  court  a  jury  de  medietate  Iin]^« ;  but  that,  on  the 

shall  be  satisfied  of  the  fact ;  and  if  any  man  prayer  of  every  alien  so  indicted  or  impeach- 

returned  aa  ^  juror  for  the  trial  of  any  such  ed,  the  sheriff,  or  other  proper  minister,  shall, 

issue  shall  oe  qualified  in  other  respects  ac-  by  command  of  the  court,  return  for  one  half 

cording  to  the  Act,  the  want  of  freehold  shall  of  the  jury  a  competent  number  of  aliens,  if 

not  on  such  trial,  in  any  case,  civil  or  crimi-  so  many  there  be  in  the  town  or  place  where 

nal,  be  accepted  as  good  cause  of  challenge,  the  trial  is  had,  and  if  not,  then  so  many  aliens 

either  by  the  crown  or  the  party,  nor  as  cause  as  shall  be  found  in  the  same  town  or  place, 

for  discharging  the'  man  so  returned  upon  his  if  any :  and  that  no  such  alien  juror  shall  be 

own  application.    Proviso,  not  to  extend  to  liaUe  to  be  challenged  for  want  of  freehold,  or 

any  special  juror.  of  any  other  Qualification  required  by  the  Act ; 

By  4  28,  no  challenge  shall  be  taken  to  any  but  every  such  alien  may  be  challenged  for  any 
panel  of  jurors  for  want  of  a  knight  being  re-  other  cause,  in  like  manner  as  if  he  were  qua- 
turned  in  such  panel,  nor  any  array  quashed  lified  by  the  Act.t 
by  reason  of  any  such  challenge.  (13)  The  privilege  is  taken  away  from  per- 

By  6  29,  in  all  inquests  to  be  taken  before  sons  indietea  of  hi|h  treason  by  the  1  and  2 

any  of  the  courts   in   the  Act  mentioned,  P.  and  M.  c.  10,  which  directs  that  all  trials 

wherein  the  kin^  is  a  party,  howsoever  it  be,  for  that  offence  shall  take  place  as  at  common 

notwithstanding  it  be  alleged  by  them  that  sue  law. 

for  the  kins,  that  the  jurors  of  those  inauests,  n4)  The  28  E.  III.  c.  13,  on  which  this 

or  some  of  them,  be  not  indifferent  for  the  rignt  of  aliens  was  founded,  was  repealed  as 

king ;  jet  such  inquests  shall  not  remain  un-  to  Egyptians  by  the  1  and  2  P.  and  M.  c.  4,  ^ 

taken  for  that  cause ;  but  if  they  that  sue  for  3,  and  the  5  £liz.  c.  20,  which  enacted  that 

the  king  will  challenge  any  of  those  jurors,  they  should  be  tried  by  the  inhabitants  of  the 

they  shall  assign  of  their  challenge  a  cause  county  where  they  were  arrested,  and  not  per 

t  In  New- York,  Qp  every  indictment  for  an  challenge  for  cause.    (2  R.  S.  734,  ^  9, 10, )  1.) 

offence  punishable  with  death,  or  imprison-  t  In  New-York,  no  alien  can  claim  sjnnr 

ment  in  a  state-prison  for  ten  years  or  more,  partly  of  aliens  on  an  indictment,  (2  R.  S. 

the  defendant  may  chidlenge  penmptorUy  20,  734,  6  7,)  nor  in  any  suit  whatever.    (Id.  419 

and  no  more ;  the  district  attorney  can  only  ^  53.) 

Vol,  II.  85 
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the  statute  22  Hen.  YIII,  c.  10.)  that  on  erery  panel  there  shonld  he  m 
competent  number  of  hondredors  (15);  and  that  the  particular  jurors  shonld 
be  omni  exceptume  mqjares ;  not  liable  to  objection  tiHiiet propter  honoris  r^^ 
spectum,  propter  defectum^  propter  affectum^  or  propter  delictum  (16). 
[*353]  ^Challenges  upon  any  of  the  foregoing  accounts  are  styled  chal- 
lenges for  cause  ;  which  may  be  without  stint  in  both  crifaiinal 
and  civil  trials.  But  in  criminal  cases,  or  at  least  in  capital  ones,  there  is 
infavorem  vitae^  allowed  to  the  prisoner  an  arbitrary  and  capricious  species 
of  challenge  to  a  certain  number  of  jurors,  without  shewing  any  cause  at 
all ;  which  is  called  a  peremptory  challenge  :  a  provision  full  of  that  ten- 
derness and  humanity  to  prisoners,  for  which  our  English  laws  are  justly 
famous  (17).  This  is  grounded  on  two  reasons.  1.  As  every  one  must 
be  sensible,  what  sudden  impressions  and  unaccountable  prejudices  we  are 
apt  to  conceive  upon  the  bare  looks  and  gestures  of  another ;  and  how  ne- 
cessary it  is,  that  a  prisoner  (when  put  to  defend  his  life)  should  have  a 
good  opinion  of  his  jury,  the  want  of  which  might  totally  disconcert  him  ; 
the  law  wills  not  that  he  should  be  tried  by  any  one  man  against  whom 
he  has  conceived  a  prejudice,  even  without  being  able  to  assign  a  reason 
for  such  his  dislike.  2.  Because,  upon  challenges  for  cause  shewn,  if  the 
reasons  assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 
questioning  his  indifference  may  sometimes  provoke  a  resentment ;  to  pre- 
vent all  ill  consequences  from  which,  the  prisoner  is  still  at  liberty,  if  he 
pleases,  peremptorily  to  set  him  aside. 

This  privilege,  of  peremptory  challenges,  though  granted  to  the  pri- 
soner, is  denied  to  the  king  by  the  statute  33  Edw.  I.  st.  4.  which  enacts, 
that  the  king  shall  challenge  no  jurors  without  assigning  a  cause  certain, 
to  be  tried  and  approved  by  the  court  (18).  However,  it  is  held  that  the 
king  need  not  assign  his  cause  of  challenge,  till  all  the  panel  is  gone 
through,  and  unless  there  cannot  be  a  full  jury  without  the  person  so  chal- 
lenged. And  then,  and  not  sooner,  the  king's  counsel  must  shew  the  cause  : 
otherwise  the  juror  shall  be  sworn  (g)  (19). 

The  peremptory  challenges  of  the  prisoner  must  however  have 
[*354]  some  reasonable  boundary  ;  otherwise  he  might  never  *be  tried. 
This  reasonable  boundary  is  settled  by  the  common  law  to  be  the 
number  of  thirty-five ;  that  is,  one  under  the  number  of  three  full  juries. 
For  the  law  judges  that  five-and-thirty  are  fully  sufficient  to  allow  the 
most  timorous  man  to  challenge  through  mere  caprice  ;  and  that  he  who 
peremptorily  challenges  a  greater  number,  or  three  full  juries,  has  no  inten- 

(f)  S  Hawk.  p.  0.  413.    S  Hal.  P.  C.  S71. 

"  ...  -     I  I  I  n 

medietatem  linguie ;  but  that  provision  was  (18)  And  see  a  similar  provision  in  6  Geo. 

repealed  bv  the  23  O.  III.  c.  51,  and  Egyptians  IV.  c.  50.  s.  29. 

are  now  dealt  with  under  the  Vagrant  Acts  (19)  And  the  practice  is  the  same  both  in 

as  rogues  and  vagabonds.    Vide  antCi  167,  n.  trials  for  misdemeanors  and  for  capital  offen- 

10.  ces.    3  Harg.  St.  Tr.  519.    Where  there  is  a 

(15)  The  right  to  challenge  for  want  of  hun-  challenjge  for  cause,  two  persons  in  court  not 
dredors  is  now  taken  away  by  the  6  Geo.  IV.  of  the  jurv  are  sworn  to  trv  whether  the  junr- 
0.  50.  s.  13.  man  challenged  will  tnr  the  prisoner  inuitfe- 

(16)  As  to  qualifications  of  jurors  in  New-  rently.*  Evidence  is  then  produced  to  sop- 
Yorl^,  see  2  R.  S.  411.  nort  the  challenge,  and  according  to  the  ver- 

(17)  A  peremptoiy  challenge  is  not  allowed  aict  of  the  two  tryers*  the  juryman  is  admit- 
in  the  trial  of  collateral  issues.  Fost.  42.  Nor  ted  or  rejected.  A  juryman  was  thus  set 
in  any  trial  for  a  misdemeanor,  2  Harg.  St.  aside  in  O'Coigly's  trial  for  treason,  because, 
Tr.  806,  and  4  H.  St.  Tr.  1.  upon  looking  at  the  prisoners,  he  had  uttend 

As  to  law  of  New-York,  see  note  (t)  p-  352,  the  words,  **  damned  nscals.**  See  O'Coi^y's 
Ante.  trial. 
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tion  to  be  tried  at  all.  And  therefore  it  dealt  with  one  who  peremptorily 
challenges  above  thirty-five,  and  will  not  retract  his  challenge,  as  with  one 
who  stands  mute  or  refuses  his  trial ;  by  sentencing  him  to  the  peine  forte 
et  dure  in  felony,  and  by  attaintuig  him  in  treason  (r).  And  so  the  law 
stands  at  this  day  with  regard  to  treason  of  any  kind. 

But  by  statute  22  Hen.  VIII.  c.  14.  (which,  with  regard  to  felonies, 
stands  unrepealed  by  statute  1  ds  2  Ph.  ^  Mar.  c.  10.)  by  this  statute,  I 
say,  no  person  arraigned  for  felony,  can  be  admitted  to  make  any  more 
than  ttoenty  peremptory  challenges.  But  how  if  the  prisoner  will  peremp- 
torily challenge  twenty-one,  what  shall  be  done  ?  The  old  opinion  was, 
that  judgment  of  peine  forte  et  dure  should  be  given,  as  where  he  chal- 
lenged thirty-six  at  the  common  law  (s) :  but  the  better  opinion  seems  to 
be  \t)y  that  such  challenge  shall  only  be  disregarded  and  overruled.  Be- 
cause, first,  the  common  law  doth  not  Inflict  &e  judgment  of  penance  for 
challenging  twenty-one,  neither  doth  the  statute  inflict  it ;  and  so  heavy  a 
judgment  (or  that  of  conviction,  whicli  succeeds  it)  shall  not  be  imposed 
by  implication.  Secondly,  the  words  of  the  statute  are,  "  that  he  be  not 
admitted  to  challenge  more  than  twenty  ;**  the  evident  construction  of  which 
is,  that  any  farther  challenge  shall  be  disallowed  or  prevented :  and  there- 
fore being  null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can 
subject  the  prisoner  to  no  punishment ;  but  the  juror  shall  be  regularly 
sworn  (20). 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a  sufli- 
cient  number  cannot  be  had  of  the  original  panel,  a  tales  *may  be    [*355] 
awarded  as  in  civil  causes  (u),  till  the  number  of  twelve  is  sworn, 
"  well  and  truly  to  try,  and  true  deliverance  make,  between  our  sovereign 
lord  the  king,  and  the  prisoner  whom  they  have  in  charge  ;  and  a  true  ver- 
dict to  give,  according  to  their  evidence.'' 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indict- 
ment is  usually  opened,  and  the  evidence  marshalled,  examined,  and  en- 
forced by  the  counsel  for  the  crown,  or  prosecution.  But  it  is  a  settled  rule 
at  common  law,  that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial, 
upon  the  general  issue,  in  any  capital  crime,  unless  some  point  of  law  shall 
arise  proper  to  be  debated  (to)  (21).  A  rule,  which  (however  it  may  be 
palliated  under  cover  of  that  noble  declaration  of  the  law,  when  rightly 
understood,  that  the  judge  shall  be  counsel  for  the  prisoner ;  that  is,  shall 
see  that  the  proceedings  against  him  are  legal  and  strictly  regular)  (x) 
seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treatment  of 
prisoners  by  the  English  law.  For  upon  what  face  of  reason  can  that  as- 
sistance be  denied  to  save  the  life  of  a  man,  which  yet  is  allowed  him  in 
prosecutions  for  every  petty  trespass  ?  Nor  indeed  is  it  strictly  speaking  a 
part  of  our  ancient  law  :  for  the  mirrour  (y),  having  observed  the  necessity 
of  counsel  in  civil  suits, "  who  know  how  to  forward  and  defend  the  cause, 
by  the  rules  of  law  and  customs  of  the  realm,"  immediately  afterwards 

(r)  9  Hal.  P.  C.  908.  («)  Sir  Edward  Coke  (3  Inst.  1S7.)  gives  another 

{»)  9  Hawk.  P.  C.  414.  addiUonal  reason  for  this  refusal,  *<  because  the  ovi- 

it)  S  Inst.  937.    9  Hal.  P.  C.  370.  dence  to  conrict  a  prisoner  should  be  so  manifest, 

(«)  See  Book  III.  page  304.    But  in  mere  com-  as  it  could  not  be  contradicted.**  Which,  Lord  Not- 

misalons  of  gaol  delivery,  no  tale*  can  be  awarded :  tingham  (when  high  steward)  declared,  (3  St.  Tr. 

though  the  court  may  ort  tenus  order  a  new  panel  790.)  was  the  only  good  reason  that  could  be  given 

to  be  returned  tiutaiUcr.  (4  Inst.  08.  4  St.  Tr.  798.  for  it. 

Cooke*a  Case.)  (y)  c.  3,  ^  1. 
(w)  9  Hawk.  P.O.  400. 

(90)  See  note  (f)  p.  362  ante,  and  id.  note       (21)  Counael  are  allowed  in  all  cases  ia 
11.  N«w-York.    (2  R.  S.  165. 1  R.  S.  93.) 
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subjoins ;  "  and  more  necessaiy  are  tfaey  for  defence  upon  indictments  and 
appeals  of  felony,  than  upon  other  menial  causes  (2)  (22)."  And  the  judges 
themselves  are  so  sensible  of  this  defect,  that  they  never  struple  to  allow  a 

prisoner  counsel  to  instruct  him  what  questions  to  adc,  or  even  to 
[*356]  *ask  questions  for  him,  with  respect  to  matters  of  fact:  for  as  to 

matters  of  law,  arising  on  the  trial,  they  are  etuitled  to  the  assist- 
ance of  counsel.  But,  lest  this  indulgence  should  be  intercepted  by  supe* 
rior  influence,  in  the  case  of  state-criminals,  the  legislature  has  directed  by 
statute  7  W.  III.  c.  3.  that  persons  indicted  for  such  high  treason,  as  works 
a  corruption  of  the  blood,  or  misprision  thereof  (except  treason  in  counter- 
feiting the  king's  coin  or  seals),  may  make  their  full  defence  by  counsel, 
not  exceeding  two,  to  be  named  by  the  prisoner  and  assigned  by  the  court 
or  judge  :  and  the  same  indulgence^,  by  statute  20  Geo.  II.  c.  30,  is  ex- 
tended to  parliamentary  impeMkments  ior  high  treason,  which  wwe  ex- 
cepted in  the  former  act  (23)  (24). 

(*)  Father  Parsons  the  jesoit,  and  titer  him  Ush-  not  allowable  to  any  criminal  tiroaecuUon.  ThbwtU 

op  EUjrs,  (of  English  liberty,  U.  68.)  have  imagln-  be  manifest  by  compaztngthislawwithaconteiopo- 

ed,  that  the  benefit  of  counsel  to  plead  for  them  was  rary  passage  to  the  rrand  eoiutuantr  of  Nonnaody, 

ftrst  denied  to  prisoners  by  alawof  Hen.  I.meantoff  (ch.  95.)  which  speaks  of  tanpailanees  to  persanal 

(I  presume)  chapters  47  and  48  of  the  code  wliicE  actions.  **  Apres  ee,  mI  tciw  2c  fittntte  a  rufamin; 

is  usually  attriboted  to  that  prince.  '*  Z>«  cautis  eri'  tt  aura  eongu  dt  »oy  coat e«27«r,  «*«!  U  itwumie  ;  et 

wmalibut  v«i  eapitoHiu*  iMsid  quonat  contiHum:  qjiimi  «l  9tra cameiutfilpaa  nyer  U  fatU  4ma  iU 

qmm  implacitatut  Mtatim  pemegetf  tint  omni  petitiont  est  accuse."  OTi  as  it  stands  to  the  Lai.  text,  (edit 

contilu.—ln  alHs  onimbus  potest  et  debet  uH  cansi-  1589,)  **  Querelatus  autem  postea  tenetur  respemif 

Ito."— But  this  eonuitiumj  I  conceive,  signifies  only  re  ;  et  kabebit  licemtiam  comtmle^dL,  si  rejukat ;  k^ 

an  MMwrlanM,  and  the  petitio  consilu  is  craving  ¥it»  autem  comsiKo,  debet  factmmnegare  quo  aeauaius 

leave  to  imparl;  (See  Book  in.  page  908.)  which  te  tatJ* 

fc      ■  I,.  .  I      ■  ■    ■     11      ^ 

(22)  The  prisoner  is  not  allowed  counsel  to    anee  of  counsel.    Fost.  232. 42. 

plead  his  cause  before  the  jury  in  any  felony,  It  is  very  extraordinary  that  the  law  of  Kng- 
whether  it  ia  capital,  or  within  the  benefit  of  land  should  have  denied  the  assistance  of 
clerg[y ;  nor  in  a  case  of  petty  larceny.  But  counsel,  when  it  is  wanted  most,  viz,  to  ds- 
in  misdemeanors  the  prisoner  or  defendant  is  fend  the  life,  the  honour,  and  all  the  piopeity 
allowed  counsel  as  in  civil  actions,  but  even  of  an  individual.  It  is  the  extension  of  that 
here  the  defendant  cannot  have  the  assistance  maxim  of  natural  equity,  that  every  one  shall 
'  of  counsel  to  examine  the  witnesses,  and  re-  be  heard  in  his  own  cause,  that  warraiitB  the 
serve  to  himself  the  right  of  addressing  the  jury,  admission  of  hired  advocates  in  courts  of  jus- 
1  Ry.  &  Bf.  C.  C.  166.  3  Cam|^.  98.  tice;  for  there  is  much  greater  inequality  in 
The  maxim  that  the  judge  is  counsel  for  the  powers  of  explanation  atKf  peisuasion  in 
the  prisoner,  signified  nothing  more  than  that  the  natural  atate  of  the  human  mind,  than 
the  judge  shall  take  care  that  the  prisoner  when  it  is  improved  b^  education  and  expeii- 
does  not  suffer  from  the  want  of  counsel.  The  ence.  Amongst  professional  men  of  esta- 
judge  is  counsel  only  for  public  justice,  and  to  blished  character,  the  difference  in  their  skiU 
promote  that  object  alone  all  his  innuiriea  and  and  management  is  generally  so  inconsidero 
attention  ought  to  be  directed.  Upon  a  trial  able,  that  the  decision  of  the  cause  depends 
for  the  murder  of  a  male  child,  the  counsel  for  only  upon  the  superiority  of  the  justice  m  the 
the  prosecution  concluded  his  case  without  respective  cases  of  the  litigating  parties, 
askingthesexofthechild.andthejud^e  would  Hence  the  practice  of  an  advocaM  is  abso- 
not  permit  him  ailerwutla  to  call  a  witneas  to  lutely  necespary  to  the  administration  of  sub- 
prove  it,  but,  in  consequence  of  the  omission,  stantial  justice.  An  honourable  barrister  will 
he  directed  the  junr  to  acouit  the  prisoner,  never  mis-state  either  law  or  facts  within  his 
But  to  the  honour  of  that  iuage,  it  ought  to  be  own  knowledge,  but  he  is  justified  in  urginj[^ 
stated,  that  he  declared  afterwards  in  private  any  argument,  whatever  may  be  his  own  opi- 
his  regret  for  his  conduct.  This  case  is  well  nion  of  the  solidity  or  justness  of  it,  which 
remembered,  but  it  ought  never  to  be  cited  but  he  may  think  will  promote  the  interests  of  his 
with  reprobation.  client  j  for  reasoning  in  courta  of  justice  and 

(23)  And  see  further  as  to  the  allowance  in  the  ordinary  affairs  of  life  seldom  admits 
and  assigninff  of  counsel,  1  Chit.  G.  L.  2  ed.  of  geometrical  demonstration  ;  but  it  happens 
407  to  411.  Upon  the  trial  of  issues  which  do  not  unfrequently  that  the  same  argument, 
not  turn  upon  the  question  of  guilty  or  not  which  appeara  sophistry  to  one,  is  sound  logic 
guilty,  but  upon  collateral  facts,  prisoners  in  the  mind  of  another,  and  every  day's  ex- 
under  a  capital  charge,  whether  for  treason  or  perience  proves  that  the  opiniona  of  a  judge 
felony,  always  were  entitled  to  the  full  assist-  and  an  advocate  are  often  diametrically  oppo- 

(24}  The  law  restricting  the  aid  of  counsel  as  is  believed,  much  to  the  benefit  of  the  oom- 
on  inoictments  still  prevails  in  England.  It  munity,  and  without  the  evils  •pprehendad  in 
has  generally  been  repealed  in  the  U.  S.,  and,    England. 
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The  doctrine  of  etidence  updn  pleas  of  the  crown,  is,  in  most  respectSi 
the  same  as  that  upon  civil  actions.  There  are  however  a  few  leading 
points,  wherein,  by  several  statutes,  and  resolutions,  a  difference  is  n^ade 
between  civil  and  criminal  evidence. 

First,  in  all  cases  of  high  treason*  petit  treason,  and  misprision  of  trea- 
son, by  statutes  1  £dw.  VL  c.  12.  and  5  and  6  Edw.  6.  c.  11.  two  lawful 
witnesses  are  required  to  convict  a  prisoner  ;  unless  he  shall  willingly  and 
without  violence  confess  the  same  (25).  By  statute  1  &  2  Ph.  &  Mar.  c. 
10.  a  farther  exception  is  made  to  treasons  in  counterfeiting  the  king's  seals 
or  signatures,  and  treasons  concerning  coin  current  within  this  realm :  and 
more  particularly  by  c.  U.  the  offences  of  importing  counterfeit  foreign 
nkmey  current  in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  c<Htt.  The  statutes  8  &  9  W.  III.  c.  25,  and  15  <fe 
*16  Geo.  II.  c.  28.  in  their  subsequent  extensions  of  this  species  [*357] 
of  treason,  do  also  provide,  that  the  offenders  may  be  indicted,  ar- 
raigned, tried,  convicted,  and  attainted,  by  the  like  evidence,  and  in  such 
manner  and  form,  as  maybe  had  and  v^^i  against  offenders  for  counterfeit- 
ing the  king's  money.  But  by  statute  7  W.  III.  c.  3.  in  prosecutions  for 
those  treasolQs  to  which  that  act  extends,  the  same  rule  (of  requiring  two 
witnesses)  is  again  enforced ;  with  this  addition,  that  the  confession  of  the 
prisoner,  which  shall  countervail  the  necessity  of  such  proof,  must  be  in 
open  c&urt.  In  the  construction  of  which  act  it  hath  been  holden  (a),  that  a 
confession  of  the  prisoner,  taken  out  of  court,  before  a  magistrate  or  person 
having  competent  authority  to  take  it,  and  proved  by  two  witnesses,  is  suf- 
ficient to  convict  him  of  treason.  But  hasty  unguarded  confessions,  made 
to  persons  having  no  such  authority,  ought  not  to  be  admitted  as  evidence 
under  this  statute.  And  indeed,  even  in  cases  of  felony  at  the  common 
law,  they  are  the  weakest  and  most  suspicious  of  all  testimony  ;  ever  liable 
to  be  obtained  by  artifice,  false  hopes,  promises  of  favour,  or  menaces  ; 

(a)  Fott.  S40— SM. 

site.    Many  circamstances  may  occui,  which  Heace,  in  all  criminal  prosecutions,  especially 

will  justify  01*  compel  an  individual  member  where  the  prisoner  can  have  no  counsel  to 

of  the  profession  to  refate  the  defence  of  a  plead  for  him,  a  tiarrister  ia  as  much  bound 

particular  client,  bat  a  cause  can  hardly  be  to  disclose  all  those  circumstances  to  the  jury» 

conceived  which  ought  to  be  rejected  by  all  and  to  reason  upon  them  as  fully,  which  are 

the  bar ;  for  such  a  conduct  in  the  profession  favourable  to  the  prisoner,  as  those  which  are 

would  excite  so  strong  a  prejudice  against  the  likely  to  support  tae  prosecution. 

5 arty,  as  to  render  him  in  a  great  degree  con-        mien  this  note  was  written,  the  editor  (Mr. 

emned  before  his  trial.    Let  the  circumstan-  Christian)  observes,  that  he  was  not  aware 

ces  against  a  prisoner  be  ever  so  atrocious,  it  that  the  general  observations  contained  in  it 

is  still  the  duty  of  the  advocate  to  see  that  his  were  sanctioned  by  so  ^reat  authorities  as 

client  is  convicted  according  to  those  rules  Cicero  and  Panntius.    Cicero  makes  the  dis- 

and  forms,  which  the  wisdom  of  the  legisla-  tinction  that  it  ia  the  dut^  of  the  judge  to 

ture  has  established  as  the  best  protection  of  pursue  the  truth ;   but  it  is  permitted  to  an 

the  liberty  and  the  security  of  the  subject,  advocate  to  urge  what  has  only  the  semblance 

But  the  conduct  of  counsel  in  the  prosecution  of  it.    He  says  he  would  not  have  ventured 

of  criminals,  ought  to  be  very  different  from  himselfto  have  advanced  this  (especially  when 

that  which  is  required  from  them  in  civil  ac-  be  was  writing  upon  philosophy),  if  it  had  not 

tions,  or  when  they  are  engaged  on  the  side  also  been  the  opinion  of  tne  gravest  of  the 

•f  a  prisoner ;  in  the  latter  cases  they  are  the  stoics,  Pansetius.     "  Judicis  est  semper  in 

advocates  of  their  client  only,  and  speak  but  causis  verum  sequi ;  patroni  nonnunquam  ve- 

by  his  instruction  and  permission ;  in  the  for-  lisimile,  etiam  si  minus  sit  verum,  defendere  : 

mer  they  are  the  advocates  of  public  justice,  quod  scribere  (pnesertim  cum  de  philosophiA 

or,  to  speak  more  professionally,  they  are  the  scriberem)  non  auderem,  nisi  idem  placeret 

advocates  of  the  king,  who,  in  all  criminal  gravisaimo  stoicorum  PansBtio.'*.   Cic.  d$  Qg, 


prosecutions,  is  the  representative  of  the  peo-  lift.  2.  c.  14. 

pie ;  and  both  the  king  and  the  country  must  (25)  See  ante  352,  note  10,  and  2  R.  8. 

be  better  aatisfied  with  the  acquittal  of  the  in-  735,  9  15 

Boeent,  than  with  the  eonvlction  of  the  guilty. 
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seldom  remembered  accurately,  or  reported  with  due  precision  ;  and  inca- 
pable in  their  nature  of  being  disproved  by  other  negative  evidence  (26). 
By  the  same  statute  7  W.  III.  it  is  declared,  that  both  witnesses  must  be 
to  the  same  overt  act  of  treason,  or  one  to  one  overt  act,  and  the  other  to 
another  overt  act,  of  the  same  species  of  treason  (^),  and  not  of  distinct 
heads  or  kinds  :  and  no  evidence  shall  be  admitted  to  prove  any  overt  act 
not  expressly  laid  in  the  indictment  (27).  And  therefore  in  sir  John  Fen- 
wick's  case  in  king  William's  time,  where  there  was  but  one  witness,  an 
act  of  parliament  (c)  was  made  on  purpose  to  attaint  him  of  treason,  and 
he  was  executed  {d).  But  in  almost  every  other  accusation  one  positive 
witness  is  sufficient.  Baron  Montesquieu  lays  it  down  for  a  rule  (e),  that 
those  laws  which  condemn  a  man  to  death  in  any  ease  on  the  disposition  of 
a  single  witness,  are  fatal  to  liberty ;  and  he  addfs  this  reason,  that  the  wit- 
ness who  affirms,  and  the  accused  who  denies,  make  an  equal 
[*358]  balance  (/)  ;  there  is  a  necessity  therefore  to  call  *in  a  third  man 
to  incline  the  scale.  But  this  seems  to  be  carrying  matters  too 
far  :  for  there  are  some  crimes,  in  which  the  very  privacy  of  their  nature 
excludes  the  possibility  of  having  more  than  one  witness ;  must  these 
therefore  escape  unpunished  ?  Neither  indeed  is  the  bare  denial  of  the 
person  accused  equivalent  to  the  positive  oath  of  a  disinterested  witness. 
In  cases  of  indictments  for  perjury,  this  doctrine  is  better  founded ;  and 
there  our  law  adopts  it :  for  one  witness  is  not  allowed  to  convict  a  man  for 
perjury  ;  because  then  there  is  only  one  oath  against  another  {g).  In 
pases  of  treason  also  there  is  the  accused's  oath  of  allegiance,  to  counter- 
poise the  information  of  a  single  witness  ;  and  that  may  perhaps  be  one 
reason  why  the  law  requires  a  double  testimony  to  convict  him  :  though 
the  principal  reason,  undoubtedly,  is  to  secure  the  subject  from  being  sac- 
rificed to  fictitious  conspiracies,  which  have  been  the  engines  of  profligate 
and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  colonel  Sidney's  attainder  by  act 
of  parliament  in  1689  (A)  it  may  be  collected  (f),  that  the  mere  similitude 
of  hand-writing  in  two  papers  shewn  to  a  jury,  without  other  .concurrent 
testimony,  is  no  evidence  that  both  were  written  by  the  same  person  ;  yet 
undoubtedly  the  testimony  of  witnesses,  well  acquainted  with  the  party's 
hand;  that  ihej  believe  the  paper  in  question  to  have  been  written  by  him, 
is  evidence  to  be  left  to  a  jury  {j )  (28). 

(ft)  See  St.  Tr.  II.  144.  Foster,  S35.                        (A)  St.  Tr.  VIII.  479. 

(e)  Stat.  8  W.  III.  c.  4  (t)  S  Hawk.  P.  C.  4S1. 

(rf)  St.  Tr.  V.  40.  (J)  Lord  Preston'i  case,  A.  D.  IMO.    St.  Tr.  IT. 

(«)  Sp.  L.  b.  12.  c.  S.  453.    FrancU's  case,  A.  D.  171«.    St.  Tr.  VI.  00. 

(/)  Becear.  c.  13.  Layei's case,  A.  D.  1799.  md,sn9.  HemeT** case, 

(g)  10  Mod.  104.  A,  D,  1758.    4  Banr.  044.                                ^^ 

(26)  It  seems  to  be  now  clearly  established,  confessioD  so  obtained  cannot  be  reeeiTed  in 

that  a  free  and  Tolontary  confession  by  a  per-  eyidence,  on  accoaut  of  the  uncertainty  and 

son  accused  of  an  Offence,  whether  made  be-  doubt  whether  it  was  not  made  rather  mm  a 

fore  his  apprehension  or  after,  whether  on  a  motive  of  fear  or  of  interest,  than  from  a  senae 

jadicial   examination  or  af>er   commitment,  of  guilt.    Phil.  £t.  86.    The  prisoner's  sute- 

whelher  reduced  into  writing  or  not,  in  short,  ment  must  not  be  taken  upon  oath,  and  if  ha 

that  any  voluntary  confession,  made  by  a  pri-  has  been  sworn,  it  cannot  be  received  in  evi- 

souer  to  any  person,  at  any  time  or  place,  is  donee.    A  confession  is  evidence  only  against 

strong  evidence  against  him  ;  and,  if  satisfac-  the  person  confessing,  not  against  others,  al- 

torily  proved,  sufficient  to  convict  without  any  though  thev  are  proved  to  be  his  accomplices. 

corroMrating^  circumstance.    But  the  confes-  See  Phil.  Ev.  c.  5,  t.  5,  and  the  authorities  then 

aion  must  be  voluntaiy,  not  obtained  by  im-  collected  on  this  subject 

proper  influence,  nor  drawn  from  the  prisoner  (27)  See  aceordbgly,  2  R.  8.  735^  4  15# 

by  means  of  a  threat  or  promise :  for  however  &c. 

alight  the  promise  or  threat  may  have  been,  a  (28)  But  the  poof  of  hand-writing  ia  nol 
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Thirdly,  by  the  statute  21  Jac.  I.  c.  27.  a  mother  of  a  bastard  child,  con- 
cealing its  death,  must  prove  by  one  witness  that  the  child  was  bom 
dead  ;  otherwise  such  concealment  shall  be  evidence  of  her  having  mur- 
dered it  (A)  (29). 

Fourthly,  all  presumptive  evidence  of  felony  should  be  admitted  cau- 
tiously ;  for  the  law  holds,  that  it  is  better  that  ten  guilty  persons 
escape,  than  that  one  innocent  suffer.  *And  sir  Matthew  Hale  in  [*359] 
particular  {Tj  lays  down  two  rules  most  prudent  and  necessary  to 
be  observed  :  1.  Never  to  convict  a  man  for  stealing  the  goods  of  a  person 
unknown,  merely  because  he  will  give  no  account  how  he  came  by  them, 
unless  an  actual  felony  be  proved  of  such  goods  ;  and,  2.  Never  to  convict 
any  person  of  murder  or  manslaughter,  till  at  least  the  body  be  found 
dead  ;  on  account  of  two  instances  he  mentions,  where  persons  were  exe- 
cuted for  the  murder  of  others,  who  were  then  alive,  but  missing. 

Lastly,  it  was  an  ancient  and  commonly  received  practice  (m)  (derived 
from  the  civil  law,  and  which  also  to  this  day  obtains  in  the  kingdom  of 
France)  (n),  that,  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a 
capital  crime,  so  neither  should  he  be  suffered  to  exculpate  himself  by  the 
testimony  of  any  witnesses.  And  therefore  it  deserves  to  be  remembered 
to  the  honour  of  Mary  L  (whose  early  sentiments,  till  her  marriage  with 
Philip  of  Spain,  seem  to  have  been  humane  and  generous)  (o),  that  when 
she  appointed  sir  Richard  Morgan  chief  justice  of  the  common  pleas,  she 
enjoined  him,  '*  that  notwithstanding  the  old  error,  which  did  not  admit  any 
witness  to  speak,  or  any  other  matter  to  be  heard,  in  favour  of  the  adver- 
sary, her  majesty  being  party ;  her  highness's  pleasure  was,  that  whatso- 
ever could  be  brought  in  favour  of  the  subject  should  be  admitted  to  be 
heard  :  and  moreover,  that  the  justices  should  not  persuade  themselves  to 
sit  in  judgment  otherwise  for  her  highness  than  for  her  subject  (/>).''  After- 
wards, in  one  particular  instance  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  31  EUz.  c.  4.),  it  was  provided,  that  any 
person  impeached  for  such  felony,  "  should  be  received  and  admitted  to 
make  any  lawful  proof  that  he  could,  by  lawful  witness  or  otherwise,  for 
his  discharge  and  defence :"  and  in  general  the  courts  grew  so  heartily 
ashamed  of  a  doctrine  so  unreasonable  and  oppressive,  that  a  prac- 
tice was  ^gradually  introduced  of  examining  witnesses  for  the  pri-  [*360] 
soner,  but  not  upon  oath  (q) :  the  consequence  of  which  still  was, 
that  the  jury  gave  less  credit  to  tlie  prisoner's  evidence,  than  to  that  pro- 
duced by  the  crown.  Sir  Edward  Coke  (r)  protests  very  strongly  against 
this  tyrannical  practice  ;  declaring  that  he  never  read  in  any  act  of  parlia- 
ment, book-case,  or  record,  that  in  criminal  cases  the  party  accused  should 
not  have  witnesses  sworn  for  him  ;  and  therefore  there  was  not  so  much 
as  scintilla  juris  against  it  (s).  And  the  house  of  commpns  were  so  sensi- 
ble of  this  absurdity,  that,  in  the  bill  for  abolishing  hostilities  between  Eng- 
land and  Scotland  (/),  when  felonies  committed  by  Englishmen  in  Scotland 

(k)  See  page  106.  (p)  Hollingsh.  1113.    St.  Tr.  1. 7S. 

(/)  2  Hal.  P.  C.  990.  •  (q)  8  Bolst.  147.    Cro.  Car.  S02. 

(w)  St.  Tr.  I.  passim.  [r)  3  Inst.  7». 

(«)  Domat.  publ.  law,  b.  Z,t.l.  Montesq.  Sp.  L.        (s)  See  also  8  Hal.  P.  C.  283,  and  hia  sommary. 
b.80,c.n  864. 

(0)  See  page  17.  (I)  Stat.  4  Jac.  I.  c.  1. 


evidence  in  high  treason,  unless  the  papers  Stark,  on  Erid.  index,  Hand-writing, 

are  found  in  the  custody  of  the  prisoner.    1  (29)  Repealed  by  43  6.  III.  e.  58,  which  Im 

Burr.  644.    And  see  further  as  to  this  eri-  also  repealed  by  9  O.  IV.  o.  31.    See  s.  14  ol 

dence,  Phil,  on  Evid.  index,  Hand-writing,  the  latter  statute,  ante  198,  note  31. 
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were  oxdered  to  be  tried  in  one  of  the  three  northern  counties^  they  insisted 
on  a  clausei  and  carried  it  (u)  against  the  efforts  of  both  the  crown  and 
the  house  of  lords,  against  the  practice  of  the  courts  in  England,  and  the 
express  law  of  Scodand  (to),  '<  that  in  all  such  trials  for  the  better  dis- 
covery of  the  truth,  and  the  better  information  of  the  consciences  of  the 
jury  and  justices,  there  shall  be  allowed  to  the  party  arraigned  the  benefit 
of  such  credible  witnesses  to  be  examined  upon  oath  as  can  be  produced 
for  his  clearing  and  justification.'*  At  length  by  the  statute  7  W.  III.  c. 
3.  the  same  measure  of  justice  w^  established  throughout  all  the  realm, 
in  cases  of  treason  within  the  act :  and  it  was  afterwards  declared  by  sta- 
tute 1  Ann.  St.  2.  c.  9.  that  in  all  cases  of  treason  and  felony  aU  witnesses 
for  the  prisoner  should  be  examined  upon  oath,  in  like  manner  as  the  wit^ 
nesses  against  him  (30). 

.When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evi- 
dence hath  been  giren,  the  jury  cannot  be  discharged  (unless  in  cases  of  evi- 
dent necessity)  (x)  till  they  have  given  in  their  verdict  (31);  but  are  to 
consider  of  it,  and  deliver  it  in,  with  the  same  forms  as  upon  civil  causes : 
only  they  cannot,  in  a  criminal  case  which  touches  life  or  member,  give  a 
privy  verdict  (y).  But  the  judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the  verdict  in  open  court  («).     And 

such  public  or  open  verdict  may  be  either  general,  guilty,  or  not 
[*3^1]    guilty ;  *or  special,  setting   forth  all  the   circumstances  of  the 

case,  and  praying  the  judgment  of  the  court,  whether,  for  instance, 
on  the  facts  stated,  if  it  be  murder,  manslaughter,  or  no  crime  at  all.  This 
is  where  they  doubt  the  matter  of  law,  and  therefore  choose  to  leave  it  to 
the  determination  of  the  court ;  though  they  have  an  unquestionable  right 
of  determining  upon  all  the  circumstances,  and  finding  a  general  verdict, 
if  they  think  proper  so  to  hazard  a  breach  of  their  oaths :  and  if  their  ver- 
dict be  notoriously  wrong,  they  may  be  punished,  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  king  ;  but  not  at  the  suit  of  the  prisoner  (a). 
(32).  But  the  practice,  heretofore  in  use  of  fining,  imprisoning,  or  other- 
wise punishing  jurors,  merely  at  the  discretion  of  the  court,  for  finding  their 
verdict  contrary  to  the  direction  of  the  judge,  was  arbitrary,  unconstitu- 
tional, and  illegal :  and  is  treated  as  such  by  sir  Thomas  Smith,  two  hun- 
dred years  ago ;  who  accounted  **  such  doings  to  be  very  violent,  tjrrannical, 
and  contrary  to  the  liberty  and  custom  of  the  realm  of  England  (b)*'  For, 
as  sir  Matthew  Hale  well  observes  (c),  it  would  be  a  most  unhappy  case 
for  the  judge  himself,  if  the  jmsoner's  fate  depended  upon  his  directions  ;— 
unhappy  also  for  the  prisoner ;  for,  if  the  judge's  opinion  must  rule  the  ver- 
dict, the  trial  by  jury  would  be  useless.  Yet  in  many  instances  (d),  where 
contrary  to  evidence  the  jury  have  found  the  prisoner  guilty,  their  verdict 

(M)  Com.  JmatL  4, 5. 1^  13. 15.  SO.  90  Jun.  1607.  (s)  3  St.  IV.  731.    4  St.  Tr.  tSl.  455.  486l 

(w)  Com.  Joum.4  Jun.  1607.  («)  8  Htl.  P.  0.  310. 

(x)  Co.  Liu.  3SK7.  31n>t.  IIO.  Fost.a?.  Gould's  (i)  Smith's  Coomionw.  1. 3,  c.  1. 

ctse,  Hll.  1764.  (e)  S  HaL  P.  C.  313. 

(y)  8  Hal.  P.  C.  800.    8  Hawk.  P.  C.  439.  (i)*  1  Lev.  0.    T.  Jones,  163.    St.  Tr.  X.  416 

(30)  See  note  9,  p.  352,  law  of  New- York.  (32)  A%  to  the  liability  of  jurors  to  punish- 

(31)  It  is  now  settled,  that  when  a  criminal  ment,  see  1  Chit.  C.  h.  SZT  to  531.  Quaere, 
trial  runs  to  such  a  length  as  it  cannot  be  con-  if  an  attaint  could  in  any  case  be  mainuined 
eluded  in  one  day,  the  court,  by  its  own  au-  against  a  jury.  Hawk.  P.  C.  b.  1.  c.  72.  m.  5. 
thority,  may  adjourn  till  the  next  morning ;  id.  b.  2.  c.  22.  s.  20.  23.  Vaaghan,  164 ;  and 
but  the  jury  must  be  somewhere  kept  together,  see  6  Geo.  IV.  c.  50.  a.  60,  which  abolishes  the 
that  they  may  have  no  communication  but  with  writ  of  attaint. 

Mch  other.    6  T.  R.  527.    See  further  as  to       It  is  abolished  also  in  Now-Yoik.    2  R.  S. 
this,  1  Chit.  C.  L.  2  ed.  632.  421,  ^  69. 
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hith  beea  mercifully  set  aside,  and  a  new  trial  granted^  by  the  court  of 
king's  bench  :  for  in  such  case,  as  hath  been  said,  it  cannot  be  set  right 
by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  trial 
where  the  prisoner  was  acquitted  upon  the  first  (c)  (33); 

If  the  jury  therefore  find  the  prisoner  not  guil^,  he  is  then  for  ever  quit 
and  discharged  of  the  accusation  (d),  except  he  be  appealed  of  felony  within 
the  time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge 
for  want  of  ^prosecution,  he  shadl  be  immediately  set  at  large  with-  [*362] 
out  payment  of  any  fee  to  the  gaoler  (e).  But  if  the  jury  find 
him  guilty  (/),  he  is  then  said  to  be  convicted  of  the  crime  whereof  he 
stands  indicted.  Which  conviction  may  accrue  two  ways ;  either  by  his 
confessing  the  offence  and  pleading  guilty ;  or  by  his  being  found  so  by 
the  Terdict  of  his  country. 

When  the  offender  is  thus  conyicted,  there  aie  two  collateral  circum* 
stances  that  immediately  arise.  1.  On  a  conviction  (or  e^en  upon  an  acquit- 
tal where  there  was  a  reasonable  ground  to  jwosecute,  and  in  fact  a  bona 
Reprosecution)  for  any  grand  or  petit  larceny  or  other  felony,  the  reasona- 
ble expenses  of  prosecution,  and  also,  if  the  prosecutor  be  poor,  a  compensa- 
tion for  his  trouble  and  loss  of  time,  are  by  statutes  25  Geo.  II.  c.  36.  and  18 
Geo.  III.  c.  19.  to  be  allowed  him  out  of  the  county  stock,  if  he  petitions  the 
judge  for  that  purpose :  and  by  statute  27  Geo.  II.  c.  3.  explained  by  the  same 
statute  18  Geo.  III.  c.  19.  ^  persons  appearing  upon  recognizance  or 
subpctna  to  give  evidence,  whether  any  indictment  be  preferred  or  no,  and 
as  well  without  conviction  as  with  it,  are  entitled  to  be  paid  their  charges> 
with  a  farther  allowance  (if  poor)  for  their  trouble  and  loss  of  time  (34).  2. 
On  a  conviction  of  larceny  in  particular,  the  prosecutor  shall  have  restitu- 
tion ef  his  goods,  by  virtue  of  the  statute  21  Hen.  VIII.  c.  11.  (35).    For 

(e)  S  Hawk.  P.  C.  443.  "  was  convicted  of  acT  capital  offence  by  his  judges, 

id)  The  ciril  law  in  such  case  only  discharges  the  form  of  pronouncing  thateonvictlon  was  some- 

him  from  the  same  accuser,  but  not  from  the  same  thing  peculiarly  delicate ;  not  that  he  was  guiltr, 

accusation.    Ff.  48.  9.  7,  ^  3.  but  that  he  had  not  been  enough  upon  his  guard : 

(«)  Stat.  14  Geo.  III.  c.  SO.  **  panm  cavig^t  tid^tw/*    (FtttiUt  339.) 

(/)  In  the  Roman  republic,  when  the  prisoner 

L_  ■   ■ -L ■ ^^ I     I— i   -  _  ■      -  _  I  -  -  -   ^ 

(33)  No  new  trial  can  be  granted  in  cases  ceiving  any  chattel,  money,  mluable  security, 
of  felony,  or  treason.  Rex  v.  Mawbey,  6.  T.  or  other  property  whatsoever,  shall  be  l&dict- 
R.  638 ;  and  see  13  East,  416,  n.{b).  jBut  in  e<l  for  any  sach  offence,  by,  or  on  the  behalf  of 
eases  of  misdemeanor,  it  is  eniirely  discre-  the  owner  of  the  property,  or  his  executor  or 
tionary  in  the  court  whether  they  will  gmnt  administrator,  and  convicted  thereof,  in  such 
or  refuse  a  new  trial  Id.  ibid.  A  new  trial  case  the  pit^erty  shall  b^  restored  to  the 
cannot,  in  general,  be  granted  on  the  part  of  owner  or  nis  representative :  and  the  court 
the  prosecutor,  after  toe  defendant  has  been  before  whom  any  such  person  shall  be  so  con* 
acquitted,  even  though  the  verdict  appearv  to  victed,ahftU.  b^^e  power  to  award  from  time  to 
be  against  evidence.  But  it  seems  to  be  the  time  writs  of  restitution  for  the  said  property, 
better  opinion,  that  where  the  verdict  was  ob-  or  to  order  the  restitution  thereof  in  a  sum- 
tained  by  the  fraud  of  the  defendant,  or  in  maiy  manner :  provided,  that  if  it  shall  appear 
consequence  of  irregularity  in  his  proceed-  before  any  award  or  order  made,  that  any 
ings,  as  by  keeping  back  the  prosecutor's  wit.  valuable  security  shall  have  been  bona  fide 
nesses,  or  neglecting  to  give  due  notice  of  paid  or  discharged  by  some  person  or  body 
trial,  a  new  trial  may  be  granted.  1  Chit.  Cr.  corporate  liable  lo  the  payment  thereof,  or,  be- 
L.  657.  ing  a  negotiable  instrument,  shall  have  been 

(34)  These  Acts  are  now  all  repealed,  and  .bonA  fide  taken  or  received  by  transfer  or  de- 
new  provisions  on  the  same  subject  are  made  H^WTf  by  some  person  or  body  corporate,  for  a 
by  7  Q.  IV.  0.  64,  a.  22.  et  seq  ;  see  ante,  296,  just  and  valuable  consideration,  without  any 
in  Dotis.  notice,  or  without  any  reasonable  cause  to 

(35)  Repealed  by  7  and  8  O.  IV.  e.  27,  and  suspect  that  the  same  had  by  any  felonr  or 
by  7  and  8  G.  IV.  c,  29,  s.  57, "  to  encourage  misdemeanor  been  stolen,  taken,  obtained,  or 
the  prosecution  of  offenders,**  it  is  enacted,  converted  as  aforesaid,  in  such  case  the  court 
that  if  any  person  goil^  of  any  felony  or  mis-  shall  not  award  or  order  the  restitution  of  such 
demeanor  under  that  Act,  in  stealing,  taking,  security. 

obtaining,  or  converting,  or  in  knowingly  re-       The  proviso  in  this  clause  seems  to  be 

Vol.  II.  86 
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by  the  common  law  there  was  no  restitution  of  goods  upon  an  indictment, 
because  it  is  at  the  suit  of  the  king  only  ;  and  therefore  the  party  was  en- 
forced to  bring  an  appeal  of  robbery,  in  order  ta  have  his  goods  again  {g). 
But,  it  being  considered  that  the  party  prosecuting  the  offender  by  indict- 
ment, deserves  to  the  full  as  much  encouragement  as  he  who  prosecutes 
by  appeal,  this  statute  was  made,  which  enacts,  that  if  any  person  be  con- 
victed of  larceny,  by  the  evidence  of  the  party  robbed,  he  shall  have  full 
restitution  of  his  money*  goods,  and  chattels  ;  or  the  value  of  them  out  of 
the  offender's  goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices. 
And  the  construction  of  this  Act  having  been  in  great  measure  conforot- 
able  to  the  law  of  appeals,  it  has  therefore  in  practice  superseded  the  use  of 

appeals  in  larceny.  For  instance  :  as  formerly  upon  appeab  (A), 
[*363]    so  now  upon  indictments  of  larceny,  this  writ  of  restitution  *shall 

reach  the  goods  so  stolen,  notwithstanding  the  property  (i)  of  them 
is  endeavoured  to  be  altered  by  sale  in  market  overt  (A).  And  though 
this  may  seem  somewhat  hard  upon  the  buyer,  yet  the  rule  of  law  is  that 
"  spoliatus  debet,  ante  omnia,  restitui ;  especially  when  he  has  used  all  the 
diligence  in  his  power  to  convict  the  felon.  And,  since  the  case  is  reduced 
to  this  hard  necessity,  that  either  the  owner  or  the  buyer  must  suffer  ;  the 
law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by  pur- 
suing a  felon  to  condign  punishment,  to  the  right  of  the  buyer,  whose  merit 
is  only  negative,  that  he  has  been  guilty  of  no  unfair  transaction.  And  it 
is  now  usual  for  the  court,  upon  the  conviction  of  a  felon,  to  order,  without 
any  writ,  immediate  restitution  of  such  goods,  as  are  brought  into  court,  to 
be  made  to  the  several  prosecutors.  Or  else*  secondly,  without  such  writ 
of  restitution^  the  party  may  peaceably  retake  his  goods,  wherever  he  hap« 
pens  to  find  them  (Z),  unless  a  new  property  be  fairly  acquired  therein. 
Or,  lastly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed  his  clergy, 
the  party  robbed  may  bring  his  action  of  trover  against  him  for  his  goods ; 
and  recover  a  satisfaction  in  damages.  But  such  action  lies  not  before 
prosecution  ;  for  so  felonies  would  be  made  up  and  healed  (m) :  and  also 
recaption  is  unlawful,  if  it  be  done  with  intention  to  smother  or  compound 
the  larceny  it ;  then  becoming  the  heinous  offence  of  theft-bote,  as  was 
mentioned  in  a  former  chapter  (n)  (36). 

It  is  not  uncommon,  when  a  person  is  convicted  of  a  misdemeanor,  which 
principally  and  more  immediately  affects  some  individual,  as  a  battery, 
imprisonment,  or  the  like,  for  the  court  to  permit  the  defendant  to  speak  with 
the  prosecutor,  before  any  judgment  is  pronounced  ;  and,  if  the  prosecutor 
declares  himself  satisfied,  to  inflict  but  a  trivial  punishment  (37).  This  is 
done,  to  reimburse  the  prosecutor  his  expenses,  and  make  him  some  pri- 
vate amends,  without  the   trouble  and  circuity  of  a  civil  action.     But 

Or)  3  Inst.  342.  (2)  See  book  HI.  puv  4. 

(h)  BractoD.  <le  Coron,  c.  33  (m)  1  Hal.  P.  C.  546. 

(t)  See  book  II.  page  450.  (jt)  See  pafo  133. 
(k)  1  Hal.  P.  C.  M3. 


new,  and  the  enacting  part  of  it  makes  some  as  there  is  no  market  overt,  even  a  bona  fide 
very  important  alterations  in  the  law,  as  the  purchaser  is  not  protected  from  the  real  own- 
former  Act  of  Parliament  extended  only  to  er,  (see  1  John.  R. )  thoagh  the  owner  should 
cases  of  prosecutions  of  thieves,  and  not  re>  not  prosecute  the  thief, 
ceivers,  and  did  not  include  property  lost  by  (36)  See  ante  133,  notes, 
false  Dfetenc^s,  or  by  other  misdemeanors.  (37)  See  the  law  of  compounding  misde* 
In  New-York,  stolen  property  is  returned  roeanors,  <Scc.  in  New- York,  ante  p.  133,  note 
to  the  owner  on  his  paying  to  the  officers  rea-  22.  and  3  R.  S.  730,  ^  66,  dco 
•onable  ez]>enses,  (2  R.  S.  746,  ^  31)  *  and 
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it  surely  is  a  dangerous  practice:  *and,  though  it  may  be  in-  [*364] 
trusted  to  the  prudence  and  discretion  of  the  judges  in  the  superior 
courts  of  record,  it  ought  never  to  be  allowed  in  local  or  inferior  jurisdictions 
such  as  the  quarter  sessions ;  where  prosecutions  for  assaults  are  by  this 
means  too  frequently  commenced,  rather  for  private  lucre  than  for  the  great 
ends  of  public  justice.  Above  all  it  should  nerer  be  suffered,  where  the 
testimony  of  the  prosecutor  himself  is  necessary  to  convict  the  defendant : 
for  by  this  means,  the  rules  of  evidence  are  entirely  subverted ;  the  prose- 
cutor becomes  in  effect  a  plaintiff*,  and  yet  is  suffered  to  bear  witness  for 
himself.  Nay,  even  a  voluntary  forgiveness,  by  the  party  injured,  ought 
not  in  true  policy  to  intercept  the  stroke  of  justice.  "  This,"  says  an  ele- 
gant writer  (o),  who  pleads  with  equal  strength  for  the  certainty  as  for  the 
lenity  of  punishment,  "  may  be  an  act  of  good-nature  and  humanity,  but  it 
is  contrary  to  the  good  of  the  public.  For,  although  a  private  citizen  may 
dispense  with  satisfaction  for  his  private  injury,  he  cannot  remove  the  ne- 
cessity of  public  example.  The  right  of  punishing  belongs  not  to  any  one 
individual  in  particular,  but  to  the  society  in  general,  or  the  sovereign  who 
represents  that  society :  and  a  man  may  renounce  his  own  portion  of  this 
right,  but  he  cannot  give  up  that  of  others." 


CHAPTER  XXVIII. 
OP  THE  BENEFIT  OP  CLERGY  (1). 

• 

After  trial  and  conviction,  the  judgment  of  the  court  regularly  follows, 
unless  suspended  G^t  arrested  by  some  intervening  circumstance ;  of  which 
the  principal  is  the  benefit  of  clergy  (2) :  a  title  of  no  small  curiosity  as  well 
as  use ;  and  concerning  wmch  I  shall  therefore  inquire  :  1.  Into  its  origi- 
nal, and  the  various  mutations  which  this  privilege  of  clergy  has  sustained. 
2.  To  what  persons  it  is  to  be  allowed  at  this  day.  3.  In  what  cases. 
4.  The  consequences  of  allowing  it. 

I.  Clergy,  the  privilegium  clericale,  or  in  common  speech,  the  benefit  of 
clergy  f  had  its  original  from  the  pious  regard  paid  by  Christian  princes  to 
the  church  in  its  infant  state  ;  and  the  ill  use  which  the  popish  ecclesias- 
tics soon  made  of  that  pious  regard.  The  exemptions  which  they  granted 
to  the  church,  were  principally  of  two  kinds  :  1.  Exemption  o(  places  con- 
secrated to  religious  duties,  from  criminal  arrests,  which  was  tne  founda- 
tion of  sanctuaries  ;  2.  Exemption  of  the  persons  of  clergymen  from  crimi- 
nal process  before  the  secular  judge  in  a  few  particular  cases,  which  was 
the  true  original  and  meaning  of  the  privilegium  clericale. 

But  the  clergy  increasing  in  wealth,  power,  honour,  number,  and  inte- 
rest, began  soon  to  set  up  for  themselves  :  and  that  which  they  obtained 

(o)  Beac.  ch.  4S. 

(1)  Banefit  of  Clergy  do«s  not  exist  in  Clergy ;  Williams  J.  Felony,  Y. ;  Barn  J. 
New- York  nor  in  England.  See  last  note  to  Clerrr :  II. ;  Com.  Di^  Justices,  Y. ;  Bao. 
this  chapter.  Ab.  Felony,  O. ;  1  Chit  C.  L.  3  ed.  697  to 

(2)  As  to  this  sabiect  in  general  see  2  Hale,  690. 
333  to  391 ;  index,  Clergy ;  Post.  C.  L.  index, 
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[•366] 


by  the  farour  of  the  civil  governmem,  they  now  cfahned  as  their  in- 
herent right :  and  as  a  •right  of  the  highest  nature,  indefeasible, 
and  jure  divino  (a).  By  their  canons  therefore  and  constitutions 
they  endeavoured  at,  and  where  they  met  with  easy  prinpes  obtained,  m 
vast  extension  of  these  exemptions:  as  well  in  regard  to  the  crimes 
themselves,  of  which  the  list  became  quite  universal  {h) ;  as  in  regard  to 
the  persons  exempted,  among  whom  were  at  length  comprehended  not 
only  every  little  subordinate  officer  belonging  to  the  church  or  clergy,  bat 
even  many  that  were  totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope  were  very 
many  and  grievous,  till  Henry  the  Eighth  entirely  exterminated  his  supre- 
macy, yet  a  total  exemption  of  the  clergy  from  secular  jurisdiction  conld 
never  be  thoroughly  effected,  though  often  endeavoured  by  the  clergy  (c) : 
and  therefore,  though  the  ancient  privHegium  dericale  was  in  some  capital 
cases,  yet  it  was  not  universctUy  allowed.  And  in  those  particular  cases,  the 
use  was  for  the  bishop  or  ordinary  to  demand  his  clerics  to  be  remitted  out 
of  the  king's  courts,  as  soon  as  they  were  indicted  :  concerning  the  allow- 
ance of  which  demand  there  was  for  many  years  a  great  uncertainty  {dj ; 
till  at  length  it  was  finally  settled  in  the  reign  of  Henry  the  Sixth,  that 
the  prisoner  should  first  be  arraigned  ;  and  might  either  then  claim  his 
benefit  of  clergy,  by  way  of  declinatory  plea  ;  or,  after  conviction,  by  way 
of  arresting  judgment.  This  latter  way  is  most  usually  practised,  as  it  is 
more  to  the  satisfaction  of  the  court  to  have  the  crime  previously  ascertain- 
ed by  confession  or  the  verdict  of  a  jury :  and  also  it  is  more  advantageous 
to  the  prisoner  himself,  who  may  possibly  be  acquitted,  and  so  need  not 
the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held,  that  no  man  should  be  admitted  to 
[•367]  the  privilege  of  clergy,  but  such  as  bad  the  *habiium  et  tonsuram  cle- 
ricalem  {e).  But  in  process  of  time  a  much  wider  and  more  compre- 
hensive criterion  was  established  :  every  one  that  could  read  (a  mark  of 
great  learning  in  those  days  of  ignorance  and  her  sister  superstition)  being 
accounted  a  clerk  or  clericus^  and  allowed  the  benefit  of  clerkship,  though 
neither  initiated  in  holy  orders,  nor  trimmed  with  the  clerical  tonsure.  .«But 
when  learning,  by  means  of  the  invention  of  printing,  and  other  concur- 
rent causes,  began  to  be  more  generally  disseminated  than  formerly  ;  and 
reading  was  no  longer  a  competent  proof  of  clerkship,  or  being  in  holy 
orders  ;  it  was  found  that  as  many  laymen  as  divines  were  admitted  to  the 
privilegium  dericale :  and  therefore  by  statute  4  Hen.  VII.  c.  13.  a  distinc- 
tion was  once  more  drawn  between  mere  lay  scholars,  and  clerks  that  were 
really  in  orders.  And,  though  it  was  thought  reasonable  still  to  mitigate 
the  severity  of  the  law  with  regard  to  the  former,  yet  they  were  not  pot 
upon  the  same  footing  with  actual  clergy  ;  being  subjected  to  a  slight  de- 
gree of  punishment,  and  not  allowed  to  claim  the  clerical  privilege  more 
than  once.  Accordingly  the  statute  directs  that  no  person  once  admitted 
to  the  benefit  of  clergy,  shall  be  admitted  thereto  a  second  time,  unless  he 
produces  his  orders :  and  in  order  to  distinguish  their  persons,  all  laymen 
who  are  allowed  this  privilege  shall  be  burnt  with  a  hot  iron  in  the  brawn 
of  the  left  thumb.  This  distinction  between  learned  laymen,  and  real 
clerks  in  orders,  was  abolished  for  a  time  by  the  statutes  28  Hen.  VIII.  c. 

(«)  The  priiu^pal  argument  upon  which  tbejr  (e)  Keilw.  180. 

founded  this  exemption  was  that  text  of  Scripture ;  (d)  3  Hal.  P.  C.  S77. 

"  Tooch  not  mine  annointed,  anddo  my  prophets  (e)  9  Hal.  P.  C.  97S.  M.  Paris,  ▲.  D.  1S59.  S«« 

BDharm.**    (Keilw.  161.)  Book  I.  p.  M. 

(ft)  8e«  hook  UI.  peg*  09- 
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1.  and  32  Hen.  YIII.  c.  3.  but  it  is  held  (e)  to  have  been  yirtnally  restored 
by  statute  1  Edw.  VI.,c.  12.  nrhich  statute  also  enacts,  that  lords  of  par- 
liament and  peers  of  the  realm,  having  place  and  voice  in  parliament, 
may  have  the  benefit  of  their  peerage,  equivalent  to  that  of  clergy,  for  the 
first  ofience  (although  they  cannot  read,  and  without  being  burnt  in  the 
hand),  for  all  offences  then  clergyable  to  commoners,  and  also  for  the 
crimes  of  house-breaking,  highway-robbery,  horse-stealing,  and  robbing 
of  churches  (3). 

*After  this  bumihg  the  laity,  and  before  it  the  real  clergy,  were  [*368] 
discharged^from  the  sentence  of  the  law  in  the  king's  court,  and 
delivef^iov^  to  the  ordinary,  to  be  dealt  with  according  to  the  ecclesias- 
ticaf  canmis.  -Whereupon  the  ordinarv,  not  satisfied  with  the  proofs  ad- 
duced in^the  profane  secular  court,  set  himself  formerly  to  work  to  make  a 
purgation  of  the  ofiender  by  a  new  canonical  trial ;  although  he  had  been 
previously  convicted  by  his  country,  or  perhaps  by  his  own  confession  (/). 
This  trial  was  held  before  the.  bishop  in  person,  or  his  deputy  ;  and  by  a 
jury  of  twelve  clerks :  and  there,  first,  the  party  himself  was  required  to 
make,  oath  of  his  own  innocence ;  next,  there  was  to  be  the  oath  of  twelve 
compurgators,  who  swore  they  believed  he  spoke  the  truth ;  then,  witness- 
es  were  to  be  examined  upon  dlith,  but  on  behalf  of  the  prisoner  only: 
and  lastly,  the  jury  were  tcr  bring  in  their  verdict  upon  oath,  which  usually 
acquitted  the  prisoner ;  otherwise,  if  a  clerk,  he  was  degraded,  or  put  to 
penance  {g),  A  learned  judge,  in  the  beginning  ^me  last  century  (A), 
remarks  with  much  indignation  the  vast  complicati^  of  perjury  and  sub-> 
ornation  of  perjury,  in  this  solemn  farce  of  ^  mock  trial ;  the  witnesses, 
the  compurgators,  and  the  jury,  being  all  o£4hem  partakers  in  the  guilt : 
the  delinquent  party  also,  though  convicted  before  on  the  clearest  evidence, 
and  conscious  of  his  own  ofience,  yet  was  permitted  and  almost  compelled 
to  swear  himself  not  guilty :  nor  was  the  good  bishop  himself,  under  whose 
countenance  this  scene  of  wickedness  was  daily  transacted,  by  any  meaoi^ 
exempt  from  a  share  of  it.  And  yet  Inr'this  purgation  the  party  was  re- 
stored to  his  credit,  his  liberty,  his  lan^,  and  his  capacity  for  purchasing 
afresh,  and  was  entirely  m^b^a  new  and  an  innocent  man. 

This  scandalous  prostitutfon  oC  oaths,  and^  the  forms  of  justice,  in  the 
almost  constant  acquittal  of^felofijious  clerks  by  purgation,  was 
the  occasion,  that,  upon  verfr  heinous  and  ^notorious  circumstan-    [*369] 
ces  of  guilt,  the  temporal  courts  would  not  trust  the  ordinary  with 
the  trial  of  the  ofiender,  but  delivered  over  to  him  the  convicted  clerk, 
absque  purgatione  facienda :  in  which  situation  the  cleik  convict  could  n6t 

(e)  Hob.  894.    fi  Hal.  P.  C.  375.  (^)  3  P.  Wmi.  447.    Hub.  S89. 

(/)  Stamidford,  P.  C.  138.  6.  ,  (A)  Hob.  301.        « 

■  ^j- '' : ■ 

r* ' 

(3)  Upon  the  ooitviction  of  the  da<:hMs  of  age  was  only  an  estention  of  tho  benefit  of  cler- 

Kingston  for  bu»jiiy,  it  was  argued  tar  the  at*  gy,  and  therefore  granted  only  to  those  who 

tomey -general  ^hurlow,  that  peereslea  were  were  or  might  be  entitled  to  that  benefit ;  but 

not  entitled  by  1  £dw.  VI.  c.  i2b  like  peers  to  as  no  fenaie,  peeress  or  conunoner,  at  that 

the  privilege  of  peerage ;  bat.it  was  the  unani-  time  was  entitled  to  the  benefit  of  clergy ,  so 

'  mous  opinion  of  the  judges,  that  a  peeress  it  was  not  the  intention  of  the  legislature  to 

conTicted  of  a  clergyable  felony  ou^ht  to  be  grant  to  any  female  the  privilege  of  peerage, 

immediately  discharged  without  being  burnt  And  in  my  opinion  the  argument  of  the  attor* 

in  the  haiid,  or  without  being  liable  to  any  im-  ney-general  is  much  more  conyinoing  and  sa- 

prisonment.    .11  H.  St.  Tr.  264.    If  thedueh-  tisfaetory,  as  a  legal  demonstration,  than  the 

ess  had  been  admitted,  like  a  commoner,  only  arguments  of  the  coonsel  on  the  other  side,  or 

to  the  benefit  of  clergy,  buminc  in  the  hand  at  Uie  reasons  stated  for  the  opinions  of  the 

that  time  could  not  have  been  oispensed  with,  judges. 
1  he  aigmnent  was,  that  the  privilege  of  peer- 


296  PUBLIC  WRONGS. 

make  purgation ;  but  was  to  continue  in  prison  during  life,  and  was  inca" 
pable  of  acquiring  any  personal  property,  or  receiving  the  profits  of  his 
lands,  unless  the  king  should  please  to  pardon  him.  Both  these  courses 
were  in  some  degree  exceptionable  ;  the  latter  being  perhaps  too  rigid,  as 
the  former  was  productive  of  the  most  abandoned  perjury.  As  therefore 
these  mock  trials  took  their  rise  from  factious  and  popish  tenets,  tending 
to  exempt  one  part  of  the  nation  from  the  general  municipal  law  ;  it  be- 
came high  time,  when  the  reformation  was  thoroughly  established,  to 
abolish  so  vain  and  impious  a  ceremony. 

Accordingly  the  statute  of  18  Eliz.  c.  7.  enacts,  that,  for  the  avoidin^g 
of  such  perjuries  and  abuses,  after  the  offender  has  been  allowed  his  cler- 
gy, he  shall  not  be  delivered  to  the  ordinary,  as  formerly  ;  but,  upon  such 
allowance  and  burning  in  the  hand,  he  shall  forthwith  be  enlarged  and  de- 
livered out  of  prison ;  with  proviso,  that  the  judge  may,  if  he  thinks  fit, 
continue  the  offender  in  gaol  for  any  time  not  exceeding  a  year.  And 
thus  the  law  continued,  for  above  a  century,  unaltered,  except  only  that 
the  statute  of  21  Jac.  I.  c.  6.  allowed,  that  women  convicted  of  simple  lar- 
cenies under  the  value  of  ten  shillings  should  (not  properly  have  the  bene- 
fit of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be  burned  in  the 
hand,  and  whipped  (4),  stocked,  or  imprisoned  for  any  time  not  exceeding 
a  year.  And  a  similar  indulgence,  by  the  statutes  3  ^  4  W.  dl^  M.  c.  9. 
and  4  d&  5  W.  &  M.  c.  24.  was  extended  to  women,  guilty  of  any  clergy- 
able felony  whatsoever ;  who  were  allowed  once  to  claim  the  benefit  of 
the  statute,  in  like  manner  as  men  might  claim  the  benefit  of  clergy,  and  to 
be  discharged  upon  being  burnt  in  the  hand,  and  imprisoned  for  any  time 
not  exceeding  a  year.  The  punishment  of  burning  in  the  hand,  being 
found  ineffectual,  was  also  changed  by  statute  10  dlz;  11  W.  III.  c.  23.  into 
burning  in  the  most  visible  part  of  the  left  cheek,  nearest  the  nose :  but 
such  an  indelible  stigma  being  found  by  experience  to  render  offenders 
desperate,  this  provision  was  repealed,  about  seven  years  afterwards,  by 
statute  5  Ann.  c.  6,  and  till  that  period,  all  women,  aU  peers  of  parliament 

and  peeresses,  and  all  male  commoners  who  could  read,  were  dis- 
[*370]    charged  *in  all  clergyable  felonies ;  the  males  absolutely,  if  clerks 

in  orders ;  and  other  commoners,  both  male  and  female,  upon 
branding ;  and  peers  and  peeresses  without  branding,  for  the  first  offence : 
yet  all  liable  (excepting  peers  and  peeresses),  if  the  judge  saw  occasion, 
to  imprisonment  not  exceeding  a  year.  And  those  men  who  could  not 
read,  if  under  the  degree  of  peerage,  were  hanged. 
'  Afterwards  indeed  it  was  considered,  that  education  and  learning  were 
no  extenuations  of  guilt,  but  quite  the  reverse :  and  that,  if  the  punish- 
ment of  death  for  simple  felony  was  too  severe  for  those  who  had  been 
liberally  instructed,  it  was,  a  fortiori,  too  severe  for  the  ignorant  also.  And 
thereupon  by  the  same  statute  5  Ann.  c.  6.  it  was  enacted,  that  the  bene- 
fit of  clergy  should  be  granted  to  all  those  who  were  entitled  to  ask  it, 
without  requiring  them  to  read  by  way  of  conditional  merit  (5).     And  ex- 

(4)  WhippiDg  of  women  is  abolished  by  1  to  ssy  why  judgment  of  death  should  not  be 

Geo.  IV.  o.  57.  ^  pronounced  upon  them  T    And  they  are  then 

(6)  The  statute  enacts,  that  if  a  person  told  to  kneel  down,  and  pray  the  benefit  of  the 

convicted  of  a  clergyable  oflfence  tAoZIj^rav  statute.    It  would   perhaps  hare  been  more 

(ibt  hmgfit  f^  thit  aet^e  shall  not  be  required  consistent  with  the  dignity  of  a  court  of  ju8« 

to  read,  but  shall  be  taken  to  be,  and  punished  tice  to  have  granted  the  benefit  of  clergy  with* 
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perience  having  shewn  that  so  very  universal  a  leoity  was  frequently  in- 
convenient, and  an  encouragement  to  commit  the  lower  degrees  of  felony ; 
and  that,  though  capital  punishments  were  too  rigorous  for  these  inferior 
offences,  yet  no  punishment  at  all  (or  next  to  none)  was  as  much  too  gen- 
tle ;  it  was  further  enacted  by  the  same  statute,  that  when  any  person  is 
convicted  of  any  theft,  or  larceny,  and  burnt  in  the  hand  for  the  same  ac- 
cording to  the  ancient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be 
committed  to  the  house  of  correction  or  public  workhouse,  to  be  there  kept 
to  hard  labour,  for  any  time  not  less  than  six  months,  and  not  exceeding 
two  years  ;  with  a  power  of  inflicting  a  double  confinement  in  case  of  the 
party's  escape  from  the  first.     And  it  was  also  enacted  by  the  statutes  4 
Geo.  I.  c.  11.  and  6  Geo.  I.  c.  23.  that  when  any  persons  shall  be  convict- 
ed  of  any  larceny,  either  grand  or  petit,  or  any  felonious  stealing  or  taking 
of  money  or  goods  and  chattels  either  from  the  person  or  the  house  of  any 
other,  or  in  any  other  manner,  and  who  by  the  law  shall  be  entitled  to  the 
benefit  of  clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand  or 
whipping,  the  court  in  their  discretion,  instead  of  such  burning  in  the  hand 
or  whipping,  may  direct  such  offenders  to  be  transported  to  America  (or,  by 
the  statute  19  Gieo.  III.  c.  74.  to  any  other  parts  beyond  the  seas) 
for  seven  years  :  and,  if  they  ^return  or  are  seen  at  large  in  this    [*371] 
kingdom  within  that  time,  it  shall  be  felony  without  benefit  of 
clergy.     And  by  the  subsequent  statutes  16  Geo.  II.  c.  15,  and  8  Geo.  III. 
c.  15.  many  wise  provisions  are  made  for  the  more  speedy  and  effectual 
execution  of  the  laws  relating  to  transportation,  and  the  conviction  of  such 
as  transgress  them  (6).     But  now,  by  the  statute  19  Geo.  III.  c.  74.  all 
offenders  liable  to  transportation  may,  in  lieu  thereof,  at  the  discretion  of 
the  judges,  be  employed,  if  males,  except  in  the  case  of  petty  larceny,  in 
hard  labour  for  the  benefit  of  some  public  navigation  ;  or,  whether  males  or 
females,  may,  in  all  cases,  be  confined  to  hard  labour  in  certain  penitentiary 
houses,  to  be  erected  by  virtue  of  the  said  act,  for  the  several  terms  therein 
specified,  but  in  no  case  exceeding  seven  years ;  with  a  power  of  subse- 
quent mitigation,  and  even  of  reward,  in  case  of  their  good  behaviour. 
But  if  they  escape  and  are  re-taken,  for  the  first  time  an  addition  of  three 
years  is  made  to  the  term  of  their  confinement ;  and  a  second  escape  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiar}'  houses,  the  principal  objects 
have  been,  by  sobriety,  cleanliness,  and  medical  assistance,  by  aregular 
series  of  labour,  by  solitary  confinement  during  the  intervals  of  work,  and 
by  due  religious  instruction,  to  preserve  and  amend  the  health  of  the  un- 
happy offenders,  to  inure  them  to  habits  of  industry,  to  guard  them  from 
pernicious  company,  to  accustom  them  to  serious  reflection,  and  to  teach 
them  both  the  principles  and  practice  of  every  christian  and  moral  duty. 
And  if  the  whole  of  this  plan  be  properly  executed,  and  its  defects  be 
timely  supplied,  there  is  reason  to  hope  that  such  a  reformation  may  be 
effected  in  the  lower  classes  of  mankind,  and  such  a  gradual  scale  of  pu- 
nishment be  affixed  to  all  gradations  of  guilt,  as  may  in  time  supersede 
the  necessity  of  capital  punishment,  except  for  very  atrocious  crimes. 

It  is  also  enacted  by  the  same  statute,  1 9  Geo.  III.  c.  74.  that  instead  of 
burning  in  the  hand  (which  was  sometimes  too  slight  and  sometimes,  too 
disgraceful  a  punishment)  the  court  in  all  clergyable  felonies  may  impose 
a  pecuniary  fine ;  or  (except  in  the  case  of  manslaughter)  may  order  the 

the  benefit  of  the  statute,  it  seems  to  be  an  un-    pronounce  sentence  of  death  upon  him. 
avoidable  consequence  that  the  judge  must       (6)  See  ante,  132,  note  17,  the  existing  law 
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offender  to  be  once  or  oftener,  but  not  more  than  thrice,  eitber  pfobUcly  or 
privately  whipped ;  such  private  whipping  (to  prevent  collusion  or  abuse) 
to  be  infiicted  in  the  presence  of  two  witnesses,  and  in  case  of  female 
offenders  in  the  presence  of  females  only.  Which  fine  or  whipping  shall 
have  die  same  consequences  as  burning  in  the  hand ;  and  the  offender,  so 
fined  or  whipped,  shall  be  equally  liable  to  a  subsequent  detainer  or  impri- 
sonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand  ;  very  consider- 
ably different  from  its  original  institution :  the  wisdom  of  the  English  legis- 
lature having,  in  the  course  of  a  long  and  laborious  process,  extracted  by 
a  noble  alchemy  rich  medicines  out  of  poisonous  ingredients ;  and  convert- 
ed, by  gradual  mutations,  what  was  at  first  an  unreasonable  exemption  of 
particular  popish  ecclesiastics,  into  a  merciful  mitigation  of  the  general 
law,  with  respect  to  capital  punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of 
ignorance  and  superstition  that  monster  in  true  policy  may  for  a  while  sub- 
sist, of  a  body  of  men,  residing  in  the  bowels  of  a  state,  and  yet  independ- 
ent of  its  laws  )  yet,  when  learning  and  rational  religion  have  a  little  en- 
lightened men's  minds,  society  can  no  longer  endure  an  absurdity  so  gross, 
as  must  destroy  its  very  fundamentals.  For,  by  the  original  contract  of 
government,  the  price  of  protection  by  the  united  force  of  individuals  is  that 
of  obedience  to  the  united  will  of  the  community.  This  united  will  is  de- 
clared in  the  laws  of  the  land :  and  that  united  force  is  exerted  in  their 
doe,  and  universal,  execution. 

II.  I  am  next  to  inquire,  to  what  persons  the  benefit  of  clergy  is  to  be 
allowed  at  this  day :  and  this  must  be  chiefiy  collected  from  what 
[*372]  has  been  observed  in  the  preceding  ^article.  For,  upon  the 
whole,  we  may  pronounce,  that  all  clerks  in  orders  are,  without 
any  branding,  and  of  course  without  any  transportation,  fine,  or  whipping 
for  those  are  only  substituted  in  lieu  of  the  oUier),  to  be  admitted  to  this 
privilege,  and  immediately  discharged ;  and  this  as  often  as  they  offend  (i). 
Again,  all  lords  of  parliament  and  peers  of  the  realm  having  place  and 
voice  in  parliament,  by  the  statute  1  Edw.  VI.  c.  12.  (which  is  likewise 
held  to  extend  to  peeresses)  {k)  shall  be  discharged  in  all  clergyable  and 
other  felonies  provided  for  by  the  act,  without  any  burning  in  the  hand  or 
imprisonment,  or  other  punishment  substituted  in  its  jstead,  in  the  same 
manner  as  real  clerks  convict :  but  this  is  only  for  the  first  offence.  Lastly, 
all  the  commons  of  the  realm,  not  in  orders,  whether  male  or  female,  shall 
for  the  first  offence  be  discharged  of  the  capital  ptmishment  of  felonies 
within  the  benefit  of  clergy,  upon  being  burnt  in  the  hand,  whipped,  or 
fined,  or  suffering  a  discretionary  imprisonment  in  the  common  gaol,  the 
house  of  correction,  one  of  the  penitentiary  houses,  or  in  the  places  of  labour 
for  the  benefit  of  some  navigation ;  or,  in  case  of  larceny,  upon  being 
transported  for  seven  years,  if  the  court  shall  think  proper.  It  hath  been 
said,  that  Jews,  and  other  infidels  and  heretics,  were  not  capable  of  the 
benefit  of  clergy,  till  after  the  statute  5  Ann.  c.  6,  as  being  under  a  legal 
incapacity  for  orders  (Q.  But  I  much  question  whether  this  was  ever 
ruled  for  law,  since  the  re-introduction  of  the  Jews  into  England,  in  the 
time  of  Oliver  Cromwell.  For,  if  that  were  the  case,  the  Jews  are  still  in 
the  same  predicament,  which  every  day's  experience  will  contradict :  the 

(i)  S  Hal.  p.  0.  375.  ( 0  2  HaL  P.  C.  373.    S Hawk.  P.  C.  338.    Fott 

ik)  Dachess  of  Kingtton^s  caae  in  Parliament,  22    300. 
Apr.  1770. 
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statute  of  queen  Anne  baring  certainly  made  no  alteration  in  this  respect ; 
it  only  dispensing  with  the  necessity  of  reading  in  those  persons,  who,  in 
case  they  could  read,  were  before  the  act  entitled  to  the  benefit  of  their 
clergy.  ' 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  prwilegium 
clericakf  or  benefit  of  clergy,  is  to  be  allowed.  And,  it  is  to  be  observed, 
that  neither  in  high  treason  nor  in  petit  larceny,  nor  in  any  mere  misdemea- 
nors, it  was  indulged  at  the  common  law ;  and  therefore  we  may  lay  it 
down  for  a  rule  that  it  was  allowable  only  in  petit  treason  and  capital  felo- 
nies: which  for  the  most  part  became  legally  entitled  to  this 
^indulgence  by  the  statute  de  clero,  25  £dw.  III.  st.  3.  c.  4.  which  [*373] 
provides  that  clerks  convict  for  treasons  or  felonies,  touching  other 
petsons  than  the  king  himself  or  his  royal  majesty,  shall  have  the  privi- 
lege of  holy  church.  But  yet  it  was  not  allowable  in  all  felonies  what- 
soever :  for  in  some  it  was  denied  even  by  the  common  law,  viz.  insidiatio 
viarum,  or  lying  in  wait  for  one  on  the  highway  ;  depopulatio  agrorum,  or 
destroying  and  ravaging  a  country  (m) ;  and  conibustio  domoram^  or  arson, 
that  is,  the  burning  of  houses  (it) :  all  which  are  a  kind  of  hostile  acts, 
and  in  some  degree  border  upon  treason.  And  farther,  all  these  identical 
crimes,  together  with  petit  treason,  and  veiy  many  other  acts  of  felony, 
are  ousted  of  clergy  by  particular  acts  of  parliament;  which  have  in 
general  been  mentioned  under  the  particular  offences  to  which  they  be- 
long, and  therefore  need  not  be  here  recapitulated.  Upon  all  which  sta- 
tutes for  excluding  clergy  I  shall  only  observe,  that  they  are  nothing  else 
but  the  restoring  of  the  law,  to  the  same  rigor  of  capital  punishment  in 
the  first  offence,  that  is  exerted  before  xheptivUegium  clerieale^  was  at  all  in- 
dulged ;  and  which  it  still  exerts  upon  a  second  offence  in  almost  all  kinds 
of  felonies,  unless  committed  by  clerks  actually  in  orders.  But  so  tender 
is  the  law  of  inflicting  capital  punishment  in  the  first  instance  for  any  in- 
ferior felony,  that  notwithstanding  by  the  marine  law,  as  declared  in  statute 
28  Hen.  YIII.  c.  15.  the  benefit  of  clergy  is  not  allowed  in  any  case  what- 
soever ;  yet,  when  offences  are  conunitted  within  the  admiralty-jurisdic- 
tion, which  would  be  clergyable  if  committed  by  land,  the  constant  course 
is  to  acquit  and  discharge  the  prisoner  (o)  (7).  And,  to  conclude  this  head 
of  inquiry,  we  may  observe  the  following  rules :  1.  That  in  all  felonies, 
whether  new  created  or  by  common  law,  clergy  is  now  allowable,  unless 
taken  away  by  express  words  of  an  act  of  parliament  (p).  2.  That,  where 
clergy  is  taken  away  from  the  principal,  it  is  not  of  course  taken  away 
from  the  accessary,  unless  he  be  also  particularly  included  in  the  wcnrds  of 
the  statute  {q),  3.  That  when  the  benefit  of  clergy  is  taken  away  from 
the  oWence  (as  in  case  of  murder,  buggery,  robbery,  rape,  and  burglary),  a 
principal  in  the  second  degree  being  present,  aiding  and  abetting 
the  crime,  is  as  well  ^excluded  from  his  clergy  as  he  that  is  prin-  [*374] 
cipal  in  the  first  degree  :  but,  4.  That,  where  it  is  only  taken 
away  from  the  person  commiuing  the  offence  (as  in  the  case  of  stabbing,  or 
committing,  larceny  in  a  dwelling-house,  or  privately  from  the  person),  his 

(«)  »  Hal.  p.  C.  3SS.  (p)  S  Hal.  P.  C.  S80. 

(•}  1  Hal.  P.  C.  840.  (f )  S  Hawk.  P.  C.  349. 

(9)  Moor,  7M.    Post.  98S. 

(7)  Bat  now.  by  39  Geo.  III.  c.  37,  offences    milled  on  shore ;  and  see  the  43  Geo.  HL  o. 
eonunitted  on  tne  high  seas  are  to  be  consider-    113,  s.  6,  56  Geo.  III.  e.  27.  s.  3. 
ed  and  treated  in  the  same  manner  as  if  eom- 

VoL.  II.  87 


300  PUBLIC  WRONGS. 

aider  and  abettors  are  not  excluded ;  through  the  tenderness  of  the  law, 
which  hath  determined  that  such  statutes  shall  be  taken  literally  (r). 

iV.  Lastly,  we  are  to  inquire  what  the  consequences  are  to  the  party, 
of  allowing  him  this  benefit  of  clergy.  I  speak  not  of  the  branding,  fine, 
whipping,  imprisonment,  or  transportation ;  which  are  rather  concomitant 
conditions,  than  consequences  of  receiving  this  indulgence.  The  conse- 
quences are  such  as  afiect  his  present  interest,  and  future  credit  and  capa- 
city :  as  having  been  once  a  felon,  but  now  purged  from  that  guilt  by  the 
privilege  of  clergy;  which  operates  as,  a  kind  of  statute  pardon. 

And,  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  his 
goods  to  the  king ;  which  being  once  vested  in  the  crown,  shall  not  after- 
wards be  restored  to  the  ofiender  {s).  2.  That,  afler  conviction,  and  till  he 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  substitutes, 
or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a  felon  (t).  3. 
That  afler  burning,  or  its  substitute,  or  pardon,  he  is  discharged  for  ever 
of  that,  and  all  other  felonies  before  committed,  within  the  benefit  of  clergy ; 
but  not  of  felonies  from  which  such  benefit  is  excluded  :  and  this  by  sta- 
tutes 8  Eliz.  c.  4.  and  18  £liz.  c.  7.  4.  That  by  burning,  or  its  substi- 
tute, or  the  pardon  of  it,  he  is  restored  to  all  capacities  and  credits,  and  the 
possession  of  his  lands,  as  if  had  never  been  convicted  («).  5,  I'hat  what 
is  said  with  regard  to  the  advantages  of  commoners  and  laymen,  subse- 
quent to  the  burning  in  the  hand,  is  equally  applicable  to  all  peers  and  cler- 
gymep,  although  never  branded  at  all,  or  subjected  to  other  punishment  in 
its  stead.  For  they  have  the  same  privileges,  without  any  burning,  or  any 
substitute  for  it,  wluch  others  are  entitled  to  afler  it  (to)  (8),  (9). 

(r)  1  Hal.  p.  C.  5S9.    Post.  896, 857.  («)  t  Hal.  P.  C.  889.    5  Rep.  110. 

(«)  2  IlaL  P.  C.  888.  (w)  S  Hal.  P.  C.  889,  890. 

(I)  8P.  Wms.'487. 


(8)  The  rarious  atatutee  mentioned  in  the  under  the  great  oeal ;  by  section  2,  that  offen* 

course  of  this  chapter,  as  relating  to  beneiit  ders  convicted  of  eleigvable  felonies  enduring 

of  clergy,  have  been  either  expressly  repealed,  the  punishment  adjudged,  such  punishment 

or  rendered  inoperative,  by  the  passing  of  the  should  have  the  effect  of  burning  in  the  hand  ; 

recent  sUtnte,  7  and  8  Geo.  IV.  c.  28 ;  ^  6  of  by  section  3,  that  clerks  should  be  liable  to  pa- 

which  enacts,  that  benefit  of  clergy,  with  re-  nishmenf ,  as  if  not  in  orders ;  and  by  section  4, 

spect  to  persons  convicted  of  felony,  shaU  be  that  the  allowance  of  the  benefit  of  clergy  to 

abolished ;  but  that  nothing  therein  contained  any  person  who  should,  after  the  passing  of 

shall  prevent  the  joinder  in  any  indictment  of  that  Act,  be  convicted  of  any  felony,  should  not 

any  counts  which  might  have  been  joined  be-  render  the  person  to  whom  such  benefit  was 

fore  the  passing  of  the  Act.  allowed,  dispunishable  for  any  other  felony,  bv 

Section  7  of  the  same  statute  enacts,  that  no  him  or  her  committed  before  the  time  of  such 

person  convicted  of  felony  shall  suffer  desth,  allowance,  any  law,  custom,  or  usage,  to  the 

unless  it  be  for  some  felony  which  was  ezclud-  contrary,  notwithstanding, 
ed  from  the  benefit  of  clergy  before,  or  on  the       (9)  In  New- York  there  are  two  sute-pri- 

first  day  of  the  (then)  present  session  of  parlia-  sons,  and  there  is  in  each  countv  a  county  gaol : 

ment,  or  which  has  been  or  shall  be  made  pu-  in  the  last,  persons  convicted  of  the  smaller 

nishable  with  death  by  some  sutute  passed  offences  are  confined.    The  principle  adopted 

after  that  day.  in  all  is  that  of  "social  silent  labour:"  the 

The  6  Geo.  IV.  c.  25,  entitled,  "  An  Act  for  prisoners  labouring  together,  but  never  speak- 

defining  the  rights  of  capital  convicts  -who  re-  mg  to  any  one  without  the  permission  ol  their 

ceive  pardon,  and  ofconvicu  after  having  been  keepers.    (2  R.  S.  755,  ^  11,  dtc.)    In  these 

punished  for  clergyable  felonies ;  for  placing  prisons  are  confined  all  persons  guilty  of  any 

clerks  in  orders  on  the  same  footing  witn  other  offences  below  murder,  treason,  or  arson  in  the 

persons  as  to  felonies ;  and  for  limiting  the  first  degree ;  which  alone  are  punishable  with 

effect  of  the  benefit  of  clergy  ;*'  had  previously  death.    (2  R.  S.  656,  f  1,  &c.)    The  princi- 

enacted,  by  section  1.  that  m  case  of  free  par-  pie  of  absolute  silence  was  not  introduced  till 

dons,  the  prisoner's  discharge,  and  in  case  of  recently  into  any  prison  but  that  at  Auburn  ; 

conditional  pardons,  the  performance  of  the  reasonfli>le  hopes  are  entertained  that  it  will 

condition,  should  have  the  effect  of  a  pardon  prove  beneficial. 
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CHAPTER  XXIX. 
OF  JUDGMENT  AND  ITS  CONSEQENCES. 

Wb  are  now  to  consider  the  next  stage  of  crimmal  prosecution^  after 
trial  and  conviction  are  past,  in  such  crimes  and  misdemeanors,  as  are 
either  too  high  or  too  low  to  be  included  within  the  benefit  of  clergy :  which 
is  that  of  judgment  For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdict  guilty,  in  the  presence  of  the  prisoner;  he  is  either 
immediately,  or  at  a  convenient  time  soon  after,  asked  by  the  court,  if  he 
has  any  thing  to  offer  why  judgment  should  not  be  aw^ed  against  him. 
And  in  case  the  defendant  be  found  guilty  of  a  misdemeanor  (the  trial  of 
which  may,  and  does  usually,  happen  in  his  absence,  after  he  has  once  ap- 
peared), a  capias  is  awarded  and  issued,  to  bring  him  in  to  receive  his  judg- 
ment ;  and,  if  he  absconds,  he  may  be  prosecuted  even  to  outlawry  (1).  But 
wheneter  he  appears  in  person,  upon  either  a  capital  or  inferior  cmiviction, 
he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any  exceptions 
to  the  indictment,  in  arrest  or  stay  of  judgment :  as  for  want  of  sufficient  cer- 
tainty in  setting  forth  either  the  person,  the  time,  the  place,  or  the  offence. 
And,  if  the  objections  be  valid,  the  whole  proceedings  shall  be  set  aside ; 
but  die  party  may  be  indicted  again  (a).  And  we  may  take  notice,  1. 
That  none  of  the  statutes  of  jeofails  (&),  for  amendment  of  enors, 
extend  to  indictments  or  proceedings  in  criminal  cases;  *and  [*376] 
therefore  a  defective  indictment  is  not  aided  by  a  verdict,  as  de- 
fective pleadings  in  civil  cases  are.  2.  That,  in  favour  of  life,  great  strict- 
ness has  at  all  times  been  observed,  in  every  point  of  an  indictment.  Sir 
Matthew  Hale  indeed  complains,  "  th^  this  strictness  is  grown  to  be  a 
blemish  and  inconvenience  in  the  law,  and  the  administration  thereof:  for 
that  more  offenders  escape  by  the  over-easy  ear  given  to  exceptions  in  in- 
dictments, than  by  their  own  innocence  (c)."  And  yet  no  man  was  more 
tender  of  life  than  this  truly  excellent  judge  (2). 

A  pardon  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judg- 
ment, and  it  has  the  same  advantage  when  pleaded  here,  as  when  pleaded 
upon  arraignment ;  t>i>.  the  saving  the  attainder,  and  of  course  the  corrup- 
tion of  blood :  which  nothing  can  restore  but  parliament,  when  a  pardon 
is  not  pleaded  till  after  sentence.     And  certainly,  upon  all  accounts,  when 

(«)  4  Rep.  45.  (c)  »  HiJ.  P.  C.  193. 

ib)  See  Book  HI.  page  407. 

(1)  Oatlawry  is  abolished  in  New-York,  ex-  turning  such  process,  or  of  any  of  the  jurors ; 
eept  on  conrietions  for  treason.  (2  R.  8. 745,  nor  because  any  person  has  served  upon  the 
^  30.)  jury  who  has  not  been  returned  as  a  juror  by 

(2)  The  law  upon  this  subject  has  been  ma-  the  sheriff  or  other  officer ;  and  that  where  the 
tenally  altered  by  the  statute  7  Geo.  IV.  c  64.  offence  charged  has  been  created  by  any  sta- 
^  20,  which  see,  set  out,  ante,  300,  note  (12),  tute,  or  subjected  to  a  greater  degree  of  pu- 
and  by  ^21  of  the  same  statut^,  which  enacts,  nishment,  or  excluded  from  the  benefit  of 
that  no  judgment  after  rerdict  upon  any  in-  clergy  by  any  statute,  the  indictment  or  in- 
dictment or  information  of  any  felony  or  mis-  formation  shall,  after  verdict,  by  held  sufficient 
demeanor,  shall  be  stayed,  or  reversed,  for  to  warrant  the  punishment  prescribed  by  the 
want  of  a  similiter;  nor  by  reason  that  the  jury  statute,  if  it  describe  the  offence  in  the  words 
process  has  been  awarded  to  a  wrong  officer  of  the  statute.  As  to  amendments  of  indict- 
a]>on  an  insufficient  sag^stion ;  nor  for  any  ments,  &c.  vide  ante,  306,  note  12.  See  id. 
misnomer  or  misdescription  of  the  officer  re-  note  11,  law  of  New- York. 


302  PUBLIC  WRONGS. 

a  man  hath  obtained  a  pardon,  he  is  in  the  right  to  plead  it  as  soon  as 
possible. 

Praying  the  benefit  of  clergj  may  also  be  ranked  among  the  motions  m 
arrest  of  judgment :  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  that  jjidgment  which 
the  law  hath  annexed  to  the  crime,  and  which  hath  been  constantly  men- 
tioned, together  with  the  crime  itself,  in  some  or  other  of  the  former  chap- 
ters. Of  these  some  are  capital,  which  extend  to  the  life  of  the  offender, 
and  consist  generally  in  being  hanged  by  the  neck  till  dead ;  though  in 
very  atrocious  crimes  other  circumstances  of  terror,  pain,  or  dis- 
[*377]  grace,  are  superadded ;  as,  in  treasons  *of  all  kinds,  being  drawn 
or  dragged  to  the  place  of  execution ;  in  high  treason  affecting 
the  king's  person  or  government,  embowelling  alive,  beheading,  and  quar- 
tering (3) ;  and  in  murder,  a  public  dissection.  And,  in  case  of  any  trea- 
son committed  by  a  female,  the  judgment  is  to  be  burned  alive  (3).  But 
the  humanity  of  the  English  nation  has  authorized,  by  a  tacit  consent,  an 
almost  general  mitigation  of  such  parts  of  these  judgments,  as  savours  of 
torture  or  cruelty :  a  sledge  or  hurdle  being  usually  allowed  to  such  trai- 
tors as  are  condemned  to  be  drawn ;  and  there  being  very  few  instances 
(and  those  accidental  or  by  negligence)  of  any  person's  being  embowelled 
or  burned,  till  previously  deprived  of  sensation  by  strangling.  Some  pu- 
nishments consist  in  exile  or  banishment,  by  abjuration  of  the  realm,  or 
transportation :  others  in  loss  of  liberty,  by  perpetual  or  temporary  impri- 
sonment. Some  extend  to  confiscation,  by  forfeiture  of  lands,  or  move- 
ables, or  both,  or  of  the  profits  of  lands  for  life :  others  induce  a  disability, 
of  holding  offices  or  employments,  being  heirs,  executors,  and  the  like. 
Some  though  rarely,  occasion  a  mutilation  or  dismembering,  by  cutting 
off  the  hand  or  ears ;  others  fix  a  lasting  stigma  on  the  offender,  by  slit- 
ting the  nostrils,  or  branding  in  the  hand  or  cheek.  Some  are  merely  pe- 
cuniary, by  stated  or  discretionary^ fines :  and  lastly,  there  are  others  that 
consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  with 
some  degree  of  corporal  pain ;  and  these  are  inflicted  chiefly  for  such 
crimes,  as  either  arise  from  indigence,  or  render  even  opulence  disgraceful. 
Such  as  whipping,  hard  labour  in  the  house  of  correction  or  otherwise,  the 
pillory,  the  stocks,  and  the  ducking-stool. 

Disgusting  as  this  catalogue  may  seem,  it  will  afford  pleasure  to  an 
English  reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that 
shocking  apparatus  of  death  and  torment,  to  be  met  with  in  the  criminal 
codes  of  almost  every  other  nation  in  Europe.  And  it  is  moreover  one  of 
the  glories  of  our  English  law,  that  the  species,  though  not  always  the 
quantity  or  degree,  of  punishment  is  ascertained  for  every  offence  ; 
[*378]  and  that  it  is  not  left  in  the  breast  of  any  *judge,  nor  even  of  a 
jury,  to  alter  that  judgment,  which  the^  law  has  beforehand  or- 
dained, for  every  subject  alike,  without  respect  of  persons.  For,  if  judg- 
ments were  to  be  the  private  opinions  of  the  judge,  men  would  then  be 
slaves  to  their  magistrates  ;  and  would  live  in  society,  without  knowing 
exactly  the  conditions  and  obligations  which  it  lays  them  under.  And 
besides,  as  this  prevents  oppression  on  the  one  hand,  so  on  the  other  it 
stifles  all  hopes  of  impunity  or  mitigation ;  with  which  an  offender  might 
flatter  himself,  if  his  punishment  depended  on  the  humour  or  discretion  of 

(3)  See  ante,  p.  93,  &  p.  204,  these  punish-    of  inflicting  the  punishment  of  death  it  bf 
nenu  altered.    In  New-York,  the  only  mode    hanging.    (8  R.  8.  669,  ^  35.) 
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the  court.  Whereas,  where  an  established  penalty  is  annexed  to  crimes, 
the  criminal  may  read  their  certain  consequence  in  that  law ;  which  ought 
to  be  the  uuTaried  rule,  as  it  is  the  inflexible  judge,  of  his  actions. 

The  discretionary  fines  and  discretionary  length  of  imprisonment,  which 
our  courts  are  enabled  to  impose,  may  seem  an  exemption  to  this  rule. 
But  the  general  nature  of  the  punishment,  viz,  by  fine  or  imprisonment,  is, 
in  these  cases,  fixed  and  determinate  :  though  the  duration  and  quantity 
of  each  must  frequently  vary,  from  the  aggravations  or  otherwise  of  the 
offence,  the  quality  and  condition  of  the  parties,  and  from  innumerable 
other  circumstances.  The  quantum,  in  particular,  of  pecuniary  fines,  nei- 
ther can,  nor  ought  to  be  ascertained  by  an  invariable  law.  The  value  of 
money  itself  changes  from  a  thousand  causes :  and,  at  all  events,  what  is 
ruin  to  one  man's  fortune,  may  be  matter  of  indifference  to  another's.  Thus 
the  law  of  the  twelve  tables  at  Rome  fined  every  person,  that  struck  an- 
other, five-and-twenty  denarii :  this,  in  the  more  opulent  days  of  the  em- 
pire, grew  to  be  a  punishment  of  so  little  consideration,  that  Aulus  Gellius 
tells  a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to  give  a 
blow  to  whomsoever  he  pleased,  and  then  tender  them  the  legal  forfeiture. 
Our  statute  law  has  not  therefore  often  ascertained  the  quantity  of  fines, 
nor  the  common  law  ever ;  it  directing  such  an  offence  to  be  punished  by 
fine  in  general,  without  specifying  the  certain  sum  ;  which  is  fully 
sufficient,  when  we  consider,  that  ^however  unlimited  the  power  [*379] 
of  the  court  may  seem,  it  is  far  from  being  wholly  arbitraiy  ;  but 
its  discretion  is  regulated  by  law.  For  the  bill  of  rights  (d)  has  particu- 
larly declared,  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel  and 
unusual  punishments  inflicted  (which  had  a  retrospect  to  some  unprece- 
dented proceedings  in  the  court  of  king's  bench,  in  the  reign  of  king  James 
die  Second) :  and  the  same  statute  farther  declares,  that  all  grants  and 
promises  of  fines  and  forfeitures  of  particular  persons  before  conviction,  are 
illegal  and  void.  Now  the  bill  of  rights  was  only  declaratory  of  the  old 
constitutional  law :  and  accordingly  we  find  it  expressly  holden,  long  be- 
fore {e)y  that  all  such  previous  grants  are  void ;  since  thereby  many  times 
undue  means,  and  more  violent  prosecution,  would  be  used  for  private  lucre, 
than  the  quiet  and  just  proceeding  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  re- 
gulated by  the  determination  of  magna  carta,  c.  14.  concerning  amerce- 
ments for  misbehaviour  by  the  suitors  in  matters  of  civil  right  "  Liber  ho- 
mo non amercietur pro parvo delicto,  nisi  secundum  modum  ipsius  delicti;  et 
j>ro  magno  delicto,  secundum  magnitudinem  delicti;  salvo  contenemento  suo;  et 
mercator  eodem  modo,  salva  mercandisa  sua ;  et  villanus  eodem  modo  amercis' 
tur,  salvo  wainagio  suo!*  A  rule  that  obtained  even  in  Henry  the  Second's 
time  (/),  and  means  only,  that  no  man  shall  have  a  larger  amercement 
imposed  upon  him,  than  his  circumstances  or  personal  estate  will  bear  ; 
saving  to  the  landholder  his  contenement  (4),  or  land ;  to  the  trader  his  mer- 
chandize ;  and  to  the  countryman  his  wainage,  or  team  and  instruments 
of  husbandry.    In  order  to  ascertain  which,  the  great  charter  also  directs, 

(if)  Stat.  1 W.  *  M.  It.  9,  c.  S.  (/}  Glanr.  1, 9,  e.  8  ft  11. 

(e)  S  Init.  48. 

(4)  Lord  Coke  sajs,  that  "contenement  sig-  coantenance  of  the  TillaiD,  and  it  was  great 

nineth  his  countenance,  as  the  armour  of  a  reason  to  save  his  wainsge,  for  otherwise  the 

soldier  is  his  countenance,  the  books  of  a  scho-  miserable  creature  was  to  carry  the  burden  on 

lar  his  countenance,  and  the  like.**    2  InsL  his  beck."  Ibid. 
28.    He  also  adds,  that "  the  wainaghm  is  the  • 


304  PUBLIC  WRONGS. 

that  the  amercement,  vrhich  is  alwaya  inflieted  in  general  tenna  {**  sit  in 
miserieordu^),  shall  be  8et,|>ofiahiry  or  reduced  to  a  certainty,  by  the  oath 
of  good  and  lawftil  men  of  the  neighbourhood.  Which  method  of  liqoi- 
datmg  the  amercement  to  a  precise  sum,  was  usually  performed  in  the 
superior  courts  by  the  assessment  or  affeerment  of  the  coroner,  a  sworn 
officer  chosen  by  the  neighbourhood,  under  the  equity  of  the  statute 
Westm.  1.  c.  18 ;  and  then  the  judges  estreated  them  into  the  exche- 
quer (g).  But  in  the  court-leet  and  court-baron  it  is  still  performed 
[*380]  by  *affeerors^  or  suitors  sworn  to  affeere^  that  is,  tax  and  moderate 
the  general  amercement  according  to  the  particular  circumstances 
of  the  offence  and  the  offender  (A).  Amercements  imposed  by  the  supe- 
rior courts  on  their  own  officera  and  ministers  were  affeered  by  the  judges 
themselves ;  but  when  a  peculiar  mulct  was  inflicted  by  them  on  a  stran- 
ger (not  being  party  to  any  suit),  it  was  then  denominated  Kjine  (i) ;  and 
the  ancient  practice  was,  when  any  such  fine  was  imposed,  to  inquire  by  a 
jury  "  quantum  inde  regi  dare  valecU  per  annum,  salva  susteniatione  sua,  et 
uxaris,  et  liberorum  suorum  {j)^  And  since  the  disuse  of  such  inquest,  it 
is  never  usual  to  assess  a  larger  fine  than  a  man  is  able  to  pay,  without 
touching  the  implements  of  his  livelihood ;  but  to  inflict  corporal  punish- 
ment, or  a  limited  imprisonment,  instead  of  such  fine  as  might  amount  to 
imprisonment  for  life.  And  this  is  the  reason  why  fines  in  the  king's  court 
are  frequently  denominated  ransoms,  because  the  penalty  must  otherwise 
fall  upon  a  man's  person,  unless  it  be  redeemed  or  ransomed  by  a  pecu- 
niary fine  {k) ;  according  to  an  ancient  maxim,  qui  non  habet  in  crumena 
htat  in  corpore.  Yet,  where  any  statute  speaks  both  of  fine  and  ransom, 
it  is  holden  that  the  ransom  shall  be  treble  to  the  fine  at  least  (/). 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the 
laws  of  England,  is  pronounced,  the  immediate  inseparable  consequence 
from  the  common  law  is  attainder*  For  when  it  is  now  clear  beyond  all 
dispute,  that  the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monster  and  a  bane  to  human  society,  the  law  sets  a 
note  of  Infamy  upon  him,  puts  him  out  of  its  protection,  and  takes  no  far- 
ther care  of  him  than  barely  to  see  him  executed  (5).  He  is  then  called 
attaint,  attinctus,  stained  or  blackened.  He  is  no  longer  of  any  credit  or 
reputation ;  he  cannot  be  a  witness  in  any  court :  neither  is  he  capable  of 
performing  the  functions  of  another  man  :  for,  by  an  anticipation  of  his 
punishment,  he  is  already  dead  in  law  (m).  This  is  tifier  judgment ;  for 
there  is  great  difference  between  a  man  convicted  and  attained :  though 
they  are  frequently  through  inaccuracy  confounded  together.  Af- 
[*381]  ter  conviction  *only  a  man  is  liable  to  none  of  these  disabilities  ; 
for  there  is  still  in  contemplation  of  law  a  possibility  of  his  iimo- 
cence.  Something  may  be  offered  in  arrest  of  judgment ;  the  indictment 
may  be  erroneous,  which  will  render  his  guilt  uncertain,  and  thereupon 
the  present  conviction  may  be  quashed  :  he  may  obtain  a  pardon,  or  be 
allowed  the  benefit  of  clergy :  both  which  suppose  some  latent  sparks  of 
merit,  which  plead  in  extenuation  of  his  fault.     But  when  judgment  is 

Or)  F.  N.  B.  70.  (i)  GUb.  EzcIl  c.  9. 

(A)  The  affeeroi's  oath  la  conceived  in  the  rerj  (k)  Miir.  c.  5,  ^  8.  Lamb.  JBirwnardk.  675. 

tenna  of  magna  chdrtu.    Fitzh.  Survey,  ch.  11.  (7)  Dyer,  2S2. 

(«)  8  Rep.  40.  (M)  8  Inst.  913. 

(5)  This  muit  be  taken  with  some  qualifi-    kill  him  withoat  warrant  would  be  muder. 
eation ;  for  the  person  of  an  attainted  felon  is    Fost.  73. 
■till  under  the  protection  of  the  law,  and  to        See  note  6.  p.  395.  post 
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once  prononnced,  both  law  and  fact  conspire  to  proye  him  completely 
guilty ;  and  there  is  not  the  remotest  possibility  left  of  any  thing  to  be 
said  in  his  favour.  Upon  judgment  therefore  of  death,  and  not  before,  the 
attainder  of  a  criminal  commences :  or  upon  such  circumstances  as  are 
equivalent  to  judgment  of  death  ;  as  judgment  of  outlawry  on  a  capital 
crime,  pronounced  for  absconding  or  fleeing  from  justice,  which  tacitly 
confesses  the  gnilL  And  therefore  either  upon  judgment  of  outlawry,  or 
of  death,  for  treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

I.  Forfeiture  is  twofold  ;  of  real  and  personal  estates.  First,  as  to  real  es- 
tates :  by  attainder  in  high  treason  (n)  a  man  forfeits  to  the  king  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and  all  his  rights 
of  entry  on  lands  pr  tenements  which  he  had  at  the  time  of  the  offence 
committed,  or  at  any  time  afterwards,  to  be  for  ever  vested  in  the  crown ; 
and  also  the  profits  of  all  lands  and  tenements,  which  he  had  in  his  own 
right  for  life  or  years,  so  long  as  such  interest  shall  subsist.  This  forfeit- 
ure relates  backwards  to  the  time  of  the  treason  committed :  so  as  to  avoid 
all  intermediate  sales  and  incumbrances  (o),  but  not  those  before  the  fact : 
and  therefore  a  wife's  jointure  is  not  forfeitable  for  the  treason  of  her  hus- 
band ;  because  settled  upon  her  previous  to  the  treason  committed. 
But  her  dower  *is  forfeited  by  the  express  provision  of  statute  5^6  [*382] 
£dw.  VI.  c.  11.     And  yet  the  husband  shall  be  tenant  by  the  ^ 

courtesy  of  the  wife's  lands,  if  the  wife  be  attainted  of  treason  (p) :  for  that 
is  not  prohibited  by  the  statute.  But,  though  after  attainder  the  forfeiture 
relates  back  to  the  time  of  the  treason  committed,  yet  it  does  not  take  ef- 
fect unless  an  attainder  be  had,  of  which  it  is  one  of  the  fruits ;  and  there- 
fore if  a  traitor  dies  before  judgment  pronounced,  or  is  killed  in  open  rebel- 
lion, or  is  hanged  by  martial  law,  it  works  no  forfeiture  of  his  lands :  for  he 
never  was  attainted  of  treason  (q).  But  if  the  chief  justice  of  the  king's 
bench  (the  supreme  coroner  of  all  England)  in  person,  upon  the  view  of 
the  body  of  one  killed  in  open  rebellion,  records  it  and  returns  the  record 
into  his  own  court,  both  lands  and  goods  shall  be  forfeited  (r). 

The  natural  justice  of  forfeiture  or  confiscation  of  property,  for  treason  (^), 
is  founded  on  this  consideration :  that  he  who  hath  thus  violated  the  fun- 
damental principles  of  government,  and  broken  his  part  of  the  original 
contract  between  king  and  people,  hath  abandoned  his  connexions  with  so- 
ciety ;  and  hath  no  longer  any  right  to  those  advantages,  which  before  be- 
longed to  him  purely  as  a  member  of  the  community ;  among  which  social 
advantages,  the  right  of  transfening  or  transmitting  property  to  others  is 
one  of  the  chief.  Such  forfeitures  moreover,  whereby  his  posterity  must 
suffer  as  well  as  himself,  will  help  to  restrain  a  man,  not  only  by  the  sense 
of  his  duty,  and  dread  of  personal  punishment,  but  also  by  his  passions 
and  natural  affections ;  and  will  interest  every  dependant  and  relation  he 
has,  to  keep  him  from  offending :  according  to  that  beautiful  sentiment  of 
Cicero  (<),  "  nee  vero  mefugit  quam  sit  acerbutn^  parentum  sceUra  filiorutn 
poenis  lui:  sed  hocprtieclare  legibus  eamparatum  est^  ut  caritas  liberorum  ami" 
eiores  parentes  reipublieae  redderetP  And  therefore  Aulus  Cascellius,  a  Ro- 
man lawyer  in  the  time  of  the  triumvirate,  used  to  boast  ^hat  he 
had  two  reasons  for  ^despising  the  power  of  the  t3nrants  ;  his  old    [*d83] 

(M)  Co.  Lttt  S99.    S  Inst  S10.  1  Hal.  P.  C.  MO.       iq)  Co.  Lltt.  13. 
S  Hawk.  P.  C.  448.  (r)  4  Rep.  57. 

(•)  t  Inat.  811.  («)  See  book  I.  page  8M. 

(f )  1  HaL  P.  C.  350.  (<)  §d  Brutwm,  tp.  IS. 
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age  and  his  want  of  cbildrea :  for  children  are  pledges  to  the  pnnce 
of  the  father's  obedience  (<).  Yet  many  nations  have  thought,  that  this 
posthumous  punishment  sayours  of  hardship  to  the  innocent ;  especially 
for  crimes  that  do  not  strike  at  the  very  root  and  foundation  of  society,  as 
treason  against  the  government  expressly  does.  And  therefore,  though 
confiscation  were  very  frequent  in  the  times  of  the  earlier  emperors,  yet 
Arcadius  and  Honorius  in  every  other  instance  but  that  of  treason  thought  it 
more  just, "  ibi  esse  poenam,  ubi  noxa  est ;"  and  ordered  that "  peceata  suos  fe- 
neant  auetores,  nee  rdterius  progrediaiur  metus,  quam  reperiatur  delictum  (u) :" 
and  Justinian  also  made  a  law  to  restrain  the  punishment  of  relations  (v), 
which  directs  the  forfeiture  to  go,  except  in  the  case  of  crimen  majestaiis,  to 
the  next  of  kin  to  the  delinquent.  On  the  other  hand  the  Macedonian  law 
extended  even  the  capital  punishment  of  treason,  not  only  to  the  children, 
but  to  all  the  relations  of  die  delinquent  (to) :  and  of  course  their  estates 
must  be  also  forfeited,  as  no  raai>  was  left  to  inherit  them.  And  in  Germa- 
ny, by  the  famous  golden  buUe  (x)  (copied  almost  verbatim  from  Justinian's 
code)  (y),  the  lives  of  the  sons  of  such  as  conspire  to  kill  an  elector  are 
spared,  as  it  is  expressed  by  the  emperor*s  particular  bounty.  But  they  are 
deprived  of  all  their  effects  and  rights  of  succession,  and  are  rendered  inca- 
pable of  any  honour,  ecclesiastical  or  civil :  *'  to  the  end  that,  being  always 
poor  and  necessitous,  they  may  for  ever  be  accompanied  by  the  infamy  of 
their  father ;  may  languish  in  continual  indigence  ;  and  may  find  (says 
this  merciless  edict)  their  punishment  in  living,  and  their  relief  in  dying." 
With  us  in  England,  forfeiture  of  lands  and  tenements  to  the  crown  for 
treason  is  by  no  means  derived  from  the  feodal  policy  (as  has  been  already 
observed)  {z)^  but  was  antecedent  to  the  establishment  of  that  sys- 
[*384]  tem  in  this  island ;  *being  transmitted  from  our  Saxon  ances- 
tors (a),  and  forming  a  part  of  the  ancient  Scandinavian  constitu- 
tion (b).  But  in  certain  treasons  relating  to  the  coin  (which,  as  we  for- 
merly observed,  seem  rather  a  species  of  the  crimen  falsi,  than  the  crimen 
laesae  majestatis),  it  is  provided  by  some  of  the  modem  statutes  (c)  which 
constitute  the  offence,  that  it  shall  work  no  forfeiture  of  lands,  save  only 
for  the  life  of  the  offender  ;  and  by  all,  that  it  shall  not  deprive  the  wife  of 
hef  dower  {d).  And,  in  order  to  abolish  such  hereditary  punishment  en- 
tirely, it  was  enacted  by  statute  7  Ann.  c.  21.  that,  after  the  decease  of  fike 
late  pretender,  no  attainder  for  treason  should  extend  to  the  disinheriting  of 
any  heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor  himself. 
By  which,  the  law  of  forfeitures  for  high  treason  would  by  this  time  have 
been  at  an  end,  had  not  a  subsequent  statute  intervened  to  give  them  a 
longer  duration.  The  history  of  this  matter  is  somewhat  singular,  and 
worthy  observation.  At  the  time  of  the  union,  the  crime  of  treason  in 
Scotland  was,  by  the  Scots  law,  in  many  respects  different  from  that  of 
treason  in  England ;  and  particularly  in  its  consequence  of  forfeitures  of 
entailed  estates,  which  was  more  peculiarly  English ;  yet  it  seemed  neces- 
saiy,  that  a  crime  so  nearly  affecting  government  should,  both  in  its  es- 
sence and  consequences,  be  put  on  the  same  footing  in  both  parts  of  the 
united  kingdoms.  In  new-modelling  these  laws,  the  Scotch  nation  and 
the  English  house  of  commons  struggled  hard,  partly  to  maintain,  and 

ri)  Onvin.  1, 4  08.  (s)  See  Book.  11.  page  S51. 

(«)  Cod.  9.  47.  SS.  (a)  LL.  Aelfr.  c.  4.    Camtt.  e.  54. 

(V)  Nov.  IM,  c.  18.  <*)  SUemh.  do  jwo  Ootk,  h  S,  «.  0,  4 1. 8,  e.  3. 

(w)  Qu.  Cut.  L  0.  Ic)  Stat.  5  Eliz.  c.  11.    18  Elis.  c.  1. 

(•)cap.94.  (<D  JM4.    8A0W.1H.C.S0.    15  &  10  Omk  U 

(y)  I.  «,  (.  8, 1.  5.  •  C.98. 
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partly  to  acquire,  a  total  immuaity  from  forfeiture  and  corruption  of  blood ; 
which  the  house  of  lords  as  firmly  resisted.  At  length  a  compromise  was 
agreed  to,  which  is  established  by  this  statute,  m>.  that  the  same  crimes, 
and  no  other,  should  be  treason  in  Scotland  that  are  so  in  England  ;  and 
that  the  English  forfeitures  and  corruption  of  blood  should  take  place  in 
Scotland  till  the  death  of  the  then  pretender ;  and  then  cease  throughout 
the  whole  of  Great  Britain  {e) :  the  lords  artfully  proposing  this 
temporary  clause,  in  *hopes  (it  is  said)  (/)  that  the  prudence  of  [*385] 
succeeding  parliaments  would  make  it  perpetual  {g).  This  has 
partly  been  done  by  the  statute  17  Geo.  II.  c.  39.  (made  in  the  year  pre- 
ceding the  late  rebellion)  the  operation  of  these  indemnifying  clauses 
being  thereby  still  farther  suspended  till  the  death  of  the  sons  of  the  pre- 
tender (A)  (6). 

In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  inte- 
rests absolutely,  and  the  profits  of  all  estates  of  freehold  during  life ;  and 
after  his  death,  all  his  lands  and  tenements  in  fee  simple  (but  not  those  in 
tail)  to  the  crown,  for  a  very  short  period  of  time :  for  the  king  shall  have 
them  for  a  year  and  a  day,  and  may  commit  therein  what  waste  he  pleases ; 
which  is  caUed  the  king's  year,  day^  and  wctste  (t).  Formerly  the  king 
had  only  liberty  of  committing  waste  on  the  lands  of  felons,  by  pulling 
down  their  houses,  extirpating  their  gardens,  ploughing  their  meadows,  and 
cutting  down  their  woods.  And  a  punishment  of  a  similar  spirit  appears 
to  have  obtained  in  the  oriental  countries,  from  the  decrees  of  Nebuchad- 
nezzar and  Cyrus  in  the  books  of  Daniel  (h)  and  Ezra  (J) ;  which,  besides 
the  pain  of  death  inflicted  on  the  delinquents  there  specified,  ordain,  *'  that 
their  houses  shall  be  made  a  dunghill.''  But  this  tending  greatly  to  the 
prejudice  of  the  public,  it  was  agreed,  in  the  reiga  of  Henry  the  First,  in 
this  kingdom,  that  the  king  should  have  the  profits  of  the  land  for  one  year 
and  a  day,  in  lieu  of  the  destruction  he  was  otherwise  at  liberty  to  com- 
mit (m)  :  and  therefore  magna  carta  (n)  provides,  that  the  king  shall  only 
hold  such  lands  for  a  year  and  a  day,  and  then  restore  them  to  the  lord  of  the 
fee  ;  without  any  mention  made  of  waste.  But  the  statute  17  £dw.  \l,de 
praerogativa  regis  seems  to  suppose,  that  the  king  shall  have  his 
year,  day,  and  waste ;  and  not  the  *year  and  day  instead  o/" waste.  [*386] 
Which  sir  Edward  Coke  (and  the  author  of  the  Mirror,  before  him) 
very  justly  look  upon  as  an  encroachment,  though  a  very  ancient  one,  of 
the  royal  prerogative  (o).  This  year,  day,  and  waste,  are  now  usually 
compounded  for ;  but  otherwise  they  regularly  belong  to  the  crown ;  and, 
after  their  expiration,  the  land  would  have  naturally  descended  to  the  heir 

(<)  Burnet's  IFist.  A,  D,  1709.  Book  I.  page  S44.) 

(/)  Considerations  on  the  law  of  forfeiture,  0.  («)  2  Inst.  37. 

(g)  See  Post.  250.  (Jb)  ch.  lii.  v.  20. 

(A)  The  justice  and  expediency  of  this  provision  it)  ch.  vi.  y.  U. 

were  defended  at  the  time  with  much  learning  and  (m)  Mirr.  c.  4,  ^  10.    FUt,  2. 1 ,  e.  28. 

strength  of  argument  In  the  eontideratimu  on  ih*  in)  0  Htn.  111.  e.  22. 

2<w  qf/or/Hture,  first  published  A.  P.  1744.    (See  fo)  Mirr.  c.  9,  ^  2.    i  Inst.  87. 

(6)  By  the  39  Geo.  Til.  c.  93.  the  clause  in  treason,  petit  treason,  murder,  or  abetting,  dec. 

the  7  Ann.  c.  21.  and  that  in  the  17  Geo.  II.  c.  the  same,  shall  extend  to  the  disinheriting  any 

39.  limiting  the  periods  when  forfeiture  for  heir,  nor  to  the  prejudice  of  the  right  or  title 

treason  should  be  abolished,  are  repealed.  So  of  any  person,  except  the  offender  during  hit 

that  the  law  of  forfeiture  in  cases  of  high  trea-  life  only,  and  every  person  to  whom  the  right 

ton,  is  now  the  tame  at  it  was  by  the  common  or  interest  of  any  lands  or  tenements  should 

law,  or  as  it  stood  prior  to  the  seventh  year  of  or  might  after  the  death  of  such  offender  have 

the  reign  of  queen  Anne.    Also  by  54  Geo.  III.  appertained,  if  no  such  attainder  had  been,  may 

0. 145.  no  attainder  for  felony,  except  in  high  enter  thereon. 
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(as  in  gavelkind  tenure  it  still  does),  did  not  its  feodal  quality  intercept  sock 
descent,  and  give  it  by  way  of  escheat  to  the  lord.  These  forfeitures  for 
felony  do  also  arise  only  upon  attainder ;  and  therefore  Kfelo  de  se  forfeits 
no  land  of  inheritance  or  freehold,  for  he  never  is  attainted  as  a  felon  {p). 
They  likewise  relate  back  to  the  time  of  the  offence  committed,  as  well  as 
forfeitures  for  treason ;  so  as  to  avoid  all  intermediate  charges  and  convey- 
ances. This  may  be  hard  upon  such  as  have  unwarily  engaged  with  the 
offender :  but  the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law, 
but  of  the  criminal ;  who  has  thus  knowingly  and  dishonestly  involved 
others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law, 
as  consequential  upon  attainders  by  judgment  of  death  or  outlawry.  I  here 
omit  the  particular  forfeitures  created  by  the  statutes  of  praemunire  and 
others  :  because  I  look  upon  them  rather  as  a  part  of  the  judgment  and 
penalty,  inflicted  by  the  respective  statutes,  than  as  consequences  of  such 
judgment ;  as  in  treason  and  felony  they  are.  But  I  shall  just  mention, 
as  a  part  of  the  forfeiture  of  real  estates,  the  forfeiture  of  the  profits  of 
lands  during  life :  which  extends  to  two  other  instances,  besides  those 
already  spoken  of;  misprision  of  treason  (7),  and  striking  in  Westminster- 
hall,,  or  drawing  a  weapon  upon  a  judge  there  sitting  in  the  king's  courts 
of  justice  (r). 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the 
[*387]  higher  kinds  of  offence :  in  high  treason  or  misprision  ^thereof, 
petit  treason,  felonies  of  all  sorts,  whether  clergyable  or  not,  self- 
murder  or  felony  de  se,  petit  larceny,  standing  mute,  and  the  above-men- 
tioned offences  of  striking,  i^e,  in  Westminster-hall.  For  flight  also,  on 
an  accusation  of  treason,  felony,  or  even  petit  larceny,  whether  the  party 
be  found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the  party  shall  for- 
feit his  goods  and  chattels :  for  the  very  flight  is  an  offence,  carrying  with 
it  a  strong  presumption  of  guilt,  and  is  at  least  an  endeavour  to  elude  and 
stifle  the  course  of  justice  prescribed  by  the  law.  But  the  jury  very  seldom 
find  the  flight  (s) :  forfeiture  being  looked  upon,  since  the  vast  increase  of 
personal  property  of  late  years,  as  too  large  a  penalty  for  an  offence,  to 
which  a  man  is  prompted  by  the  natural  love  of  liberty  (7). 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands, 
and  of  goods  and  chattels.  1 .  Lands  are  forfeited  upon  attainder,  and  not 
before  :  goods  and  chattels  are  forfeited  by  conviction.  Because  in  many 
of  the  cases  where  goods  are  forfeited,  there  never  is  any  attainder ;  which 
happens  only  where  judgment  of  death  or  outlawry  is  given :  therefore  in 
those  cases  the  forfeiture  must  be  upon  conviction  or  not  at  all ;  and,  being 
necessarily  upon  conviction  in  those,  it  is  so  ordered  in  all  other  cases,  for 
the  law  loves  uniformity.  2.  In  outlawries  for  treason  or  felony,  lands  are 
forfeited  only  by  the  judgment :  but  the  goods  and  chattels  are  forfeited 
by  a  man's  being  first  put  in  the  exigent,  without  staying  till  he  is  quinto 
exactus^  or  finally  outlawed ;  for  the  secreting  himself  so  long  from  justice, 
is  construed  a  flight  in  law  (t).     The  forfeiture  of  lands  has  relation  to  the 

(p)  3  Inst.  55.  («)  Staundf.  P.  C.  183.  b. 

(o)  Ihid.  218.  (<}  3  Inst  333. 

(r)  Ibid.  141. 

(7)  By  7  and  8  6.  IV.  o.  28,  s.  5,  it  is  enact-  concerning  his  lands,  teDements,  or  goods,  nor 

ed,  **  that  where  any  person  shall  be  indicted  whether  he  fled  for  such  treason  or  felony." 

for  treason  or  felonr,  the  jury  imoanelled  to  The  practice  had  been  wholly  discontinued  for 

try  such  pers(Mi  shall  not  be  cbargea  to  inquire  some  yean. 
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time  of  the  fact  committed,  so  as  to  avoid  all  subsequent  sales  and  incum* 
brances ;  but  the  forfeiture  of  goods  and  chattels  has  no  relation  back- 
wards ;  so  that  those  only-  which  a  roan  has  at  the  time  of  conviction  shall 
be  forfeited.  Therefore  a  traitor  or  felon  may  bond  fide  sell  any  of  his 
chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  be- 
tween the  fact  and  conviction  (u) ;  for  personal  property  if  of 
*so  fluctuating  a  nature,  that  it  passes  through  many  hands  in  a  [*38d] 
short  time  ;  and  no  buyer  could  be  safe,  if  he  were  liable  to  return 
the  goods  which  he  had  fairly  bought,  provided  any  of  the  prior  vendors 
had  committed  a  treason  or  felony.  Yet  if  they  be  coUusively  and  not 
bond  fide  parted  with,  merely  to  defraud  the  crown,  the  law  (and  particu- 
larly the  statute  13  £liz.  c.  5.)  will  reach  them  ;  for  they  are  all  the  while 
truly  and  substantially  the  goods  of  the  offender  :  and  as  he,  if  acquitted, 
might  recover  them  himself,  as  not  parted  with  for  a  good  consideration ; 
so  in  case  he  happens  to  be  convicted,  the  law  will  recover  them  for  the 
king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of  blood, 
both  upwards  and  downwards ;  so  that  an  attainted  person  can  neither  in- 
herit lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those  he 
is  already  in  possession  of,  nor  transmit  them  by  descent  to  any  heir ;  but 
the  same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior 
right  of  forfeiture :  and  the  person  attainted  shall  also  obstruct  all  descents 
to  his  posterity,  wherever  they  are  obliged  to  derive  a  title  through  him  to 
a  remoter  ancestor  (v). 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feo- 
dal  constitutions,  at  the  time  of  the  Norman  conquest ;  as  appears  from 
its  being  unknown  in  those  tenures  which  are  indisputably  Saxon,  or 
gavelkind :  wherein,  though  by  treason,  according  to  the  ancient  Saxon 
laws,  the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood,  no  im- 
pediment of  descents,  ensues ;  and,  on  judgment  of  mere  felony,  no  escheat 
accrues  to  the  lord.  And  therefore  as  every  other  oppressive  mark  of  feodal 
tenure  is  now  happily  worn  away  in  these  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  blood,  with  all  its  connected  consequences,  not  only  of 
present  escheat,  but  of  future  incapacities  of  inheritance  even  to  the  twen- 
tieth generation,  may  in  process  of  time  be  abolished  by  act  of  parliament : 
as  it  stands  upon  a  very  different  footing  from  the  forfeiture  of 
lands  for  high  ^treason,  aflfecting  the  king's  person  or  government.  [*389] 
And  indeed  the  legislature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  so  equitable  a  provision ;  by  enacting,  that,  in 
certain  treasons  respecting  the  papal  supremacy  (to)  and  the  public  coin  (x), 
and  in  many  of  the  new-made  felonies,  created  since  the  reign  of  Henry 
the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved.  But 
as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most  atro- 
cious kind)  this  saving  was  neglected,  or  forgotten,  to  be  made,  it  seems  to 
be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine 
by  one  imdistinguishing  law :  especially  as  by  the  afore- mentioned  statute 
of  7  Ann.  c.  21.  (the  operation  of  which  is  postponed  by  statute  17  Geo. 
II.  c.  39.)  afler  the  death  of  the  sons  of  the  late  pretender,  no  attainder  for 
treason  will  extend  to  the  disinheriting  aay  heir,  nor  the  prejudice  of  any 

(V)  2  Hawk.  p.  C.  4M.  («)  Stat.  6  EUi.  e.  11.    1$  Sliz.  c.  1.   8  A  »  W 

(V)  See  Book  II.  pace  S91.  m.  c.  S6.    15  *  10  Geo.  II.  c.  98. 

(w>  Stat.5£Uz.  c.1. 
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person,  other  than  the  offender  himself;  which  virtaaUy  abolishes  all  cor* 
ruption  of  blood  for  treason,  though  (unless  the  legislature  should  interpose) 
it  will  still  continue  for  many  sorts  of  felony  (8). 


CHAPTER  XXX. 
OF  REVERSAL  OP  JUDGMENT. 

We  are  next  to  consider  how  judgments,  with  their  several  connected 
conseqences,  of  attainder,  forfeiture,  and  corruption  of  blood,  may  be  set 
aside.  There  are  two  ways  of  doing  this ;  either  by  falsifying  or  revers* 
ing  the  judgment,  or  else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed,  or  avoided,  in  the  first  place, 
without  a  writ  of  error,  for  matters  foreign  to  or  dehors  the  record,  that  is, 
not  apparent  upon  the  face  of  it ;  so  that  they  cannot  be  assigned  for  error 
in  the  superior  court,  which  can  only  judge  from  what  appears  in  the  re- 
cord itself:  and  therefore  if  the  whole  record  be  not  certified,  or  not  truly 
certified,  by  the  inferior  court,  the  party  injured  thereby  (in  both  civil  and 
criminal  cases)  may  allege  a  diminution  of  the  record,  and  cause  it  to  be 
rectified.  Thus,  if  an^  judgment  whatever  be  given  by  persons,  who  had 
no  good  commission  to  proceed  against  the  person  condemned,  it  is  void ; 
and  may  be  falsified  by  shewing  the  special  matter  without  writ  of  error. 
As,  where  a  commission  issues  to  A.  and  B.,  and  twelve  others,  or  any  of 
them,  of  which  A.  or  B.  shall  be  one,  to  take  and  try  indictments  ;  and 
any  of  the  other  twelve  proceed  without  the  interposition  or  pre- 
[*391]  sence  *of  either  A.  or  B. :  in  this  case  all  proceedings,  trials,  con- 
victions, and  judgments,  are  void  for  want  of  a  proper  authority  in 
the  commissioners,  and  may  be  falsified  upon  bare  inspection  without  the 
trouble  of  a  writ  of  error  (a) ;  it  being  a-  high  misdemeanor  in  the  judges 
so  proceeding,  and  little  (if  any  thing)  short  of  murder  in  them  all,  in  case 
the  person  so  attainted  be  executed  and  suffer  death.  So  likewise  if  a 
man  purchases  land  of  another ;  and  afterwards  the  vendor  is,  either  by 
outlawry  or  his  own  confession,  convicted  and  attainted  of  treason  or  felo- 
ny previous  to  the  sale  or  alienation ;  whereby  such  land  becomes  liable  to 
forfeiture  or  escheat ;  now  upon  any  trial,  the  purchaser  is  at  liberty,  with- 
out bringing  any  writ  of  error,  to  falsify  not  only  the  time  of  the  felony  or 
treason  supposed,  but  the  very  point  of  the  felony  or  treason  itself;  and  is 
not  concluded  by  the  confession  or  the  outlawry  of  the  vendor ;  though 
the  vendor  himself  is  concluded,  and  not  sufiTered  now  to  deny  the  fact, 
which  he  has  by  confession  or  flight  acknowledged.  But  if  such  attain- 
der of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers,  the  alienee 
cannot  be  received  to  falsify  or  contradict  the  ^ac^  of  the  crime  committed ; 
though  he  is  at  liberty  to  prove  a  mistake  in  time,  or  that  the  offence  was 
committed  after  the  alienation,  and  not  before  {h), 

(«)  8  Hawk.  p.  C.  450.  ih)  I  Inst.  931.    1  Hal.  P.  C.  861. 

{S)  In  New-Yoik,  no  forfeiture  is  caused  by    lawnr  his  goods  are  all  forfeited  absolutalyt 
any  otFence  exoept  upon  an  outlawry  for  trea-    and  his  lands  during  hit  life.    (Id.  $56,  f  3.) 
wm,  (3  R.  S.  701,  ^  22 :)  and  on  such  out- 
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Secondly,  a  judgment  may  be  reversed  by  writ  of  error  (1) :  which  lies 
from  all  inferior  criminal  jurisdictions  to  the  court  of  king's  bench,  and  trom 
the  king's  bench  to  the  house  of  peers ;  and  may  be  brought  for  notorious 
mistakes  in  the  judgment  or  other  parts  of  the  record  :  as  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment  of  felony,  or  for  other 
less  palpable  errors  ;  such  as  any  irregularity,  omission,  or  want  of  form 
in  the  process  of  ouUawry,  or  proclamations  ;  the  want  of  a  proper  addition 
to  the  defendant's  name,  according  to  the  statute  of  additions ;  for  not  pro- 
perly naming  the  sheriff  or  other  officer  of  the  court,  or  not  duly  describing 
where  his  county  couit  was  held ;  for  laying  an  offence  commit- 
ted in  the  time  of  the  late  king,  to  be  done  ^against  the  peace  of.  [*392] 
the  present ;  and  for  other  similar  causes,  which  (though  allowed 
out  of  tenderness  to  life  and  liberty)  are  not  much  to  the  credit  or  advance- 
ment of  the  national  justice  (2).  These  writs  of  error,  to  reverse  judg- 
ments in  case  of  misdemeanors,  are  not  to  be  allowed  of  course,  but  on 
sufficient  probable  cause  shewn  to  the  attorney-general ;  and  then  they 
are  understood  to  be  grantable  of  common  right,  and  eo;  dehitojustitiae.  But 
writs  of  error  to  reverse  attainders  in  capital  cases  are  only  allowed  ex  gra- 
tia ;  and  not  without  express  warrant  under  the  king's  sign  manual,  or  at 
least  by  the  consent  of  the  attorney-general  (c).  These  therefore  can 
rarely  be  brought  by  the  party  himself,  especially  where  he  is  attainted 
for  an  offence  against  the  state :  but  they  may  be  brought  by  his  heir,  or 
executor,  after  his  death,  in  more  favourable  times  ;  which  may  be  some 
consolation  to  his  family.     But  the  easier,  and  more  effectual  way,  is. 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and 
hath  been  frequently  done,  upon  motives  of  compassion,  or  perhaps  from 
the  zeal  of  the  times,  after  a  sudden  revolution  in  the  government,  without 
examining  too  closely  into  the  truth  or  validity  of  the  errors  assigned. 
And  sometimes,  though  the  crime  be  universally  acknowledged  and  con- 
fessed, yet  the  merits  of  the  criminal's  family  shall  after  his  death  obtain  a 
restitution  in  blood,  honours,  and  estate,  or  some,  or  one  of  them,  by  act  of 
parliament ;  which  (so  far  as  it  extends)  has  all  the  effect  of  reversing  the 
attainder  without  casting  any  reflections  upon  the  justice  of  the  preceding 
sentence  (3). 

The  effect  of  falsifying,  or  reversing,  an  outlawry,  is  that  the  party  shall 
be  in  the  same  plight  as  if  he  had  appeared  upon  the  capias ;  and,  if  it  be 
before  plea  pleaded,  he  shall  be  put  to  plead  to  the  indictment ;  if,  after 
conviction,  he  shall  receive  the  sentence  of  the  law ;  for  all  the  other  pro- 
ceedings, except  only  the  process  of  outlawry  for  his  non-appear- 
ance, ^remain  good  and  effectual  as  before.  But  when  judgment  [*393] 
pronounced  u|K>n  conviction,  is  falsified  or  reversed,'all  former  pro- 
ceedings are  absolutely  set  aside,  and  the  party  stands  as  if  he  had  never 
been  at  all  accused ;  restored  in  his  credit,  his  capacity,  his  blood,  and  his 
estates  :  with  regard  to  which  last,  though  they  may  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with  as  little  cere- 
mony as  he  might  enter  upon  a  disseisor  (ei).     But  he  still  remains  liable 

(e)  1  Vem.  170. 175.  (i)  9  Hawk.  P.  C.  469. 

(1)  See  the  hutory  and  nature  of  writs  of  (2)  See  ante  300,  376,  these  informalities 
error  in  criminal  cases  stated  by  lord  Mans-  now  cured.  As  to  writs  of  error  in  New- 
field  with  great  ability  and  cleauiess,  in  4  York,  see  2  R.  S.  739,  &c. 
Burr.  2550, 1,2;  as  to  the  mode  and  practice  (3)  This  was  done  with  respect  to  the  for- 
of  obtaining  the  writ,  iee  1  Chit.  C.  L.  2  ed.  fetted  estates  ii>  Sootlanlll,  by  statute  24  Geo. 
749  to  751.  in.  c.  57. 
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to  another  prosecntion  for  the  same  ofience ;  for  the  first  being  enoneous. 
he  never  was  in  jeopardy  thereby. 


CHAPTER  XXXI. 
OF  REPRIEVE  AND  PARDON. 

The  only  other  remaining  ways  of  avoiding  the  execution  of  the  judg* 
ment  are  by  a  reprieve,  or  a  pardon ;  whereof  the  former  is  temporary  only, 
the  latter  permanent. 

I.  A  reprieve  (1),  from  reprendrey  to  take  back,  is  the  withdrawing  of  a 
sentence  for  an  interval  ot  time :  whereby  the  execution  is  suspended. 
This  may  be,  first,  ex  arhitrio  judicis  (2) ;  either  before  or  after  judgment ; 
as,  where  the  judgment  is  not  satisfied  with  the  verdict,  or  the  evidence  is 
suspicious,  or  the  indictment  is  insufficient,  or  he  is  doubtful  whether  the 
ofifence  be  within  clergy  ;  or  sometimes  if  it  be  a  small  felony,  or  any  fa- 
vourable circumstances  appear  in  the  criminars  character,  in  order  to  give 
room  to  apply  to  the  crown  for  either  an  absolute  or  conditional  pardon. 
These  arbitrary  reprieves  may  be  granted  or  taken  off  by  the  justices  of 
gaol  delivery,  although  their  session  be  finished,  and  their  commission  ex- 
pired :  but  this  rather  by  common  usage,  than  of  strict  right  (a). 

Reprieves  may  also  be  ex  necessitate  legis :  as,  where  a  woman  is  capi- 
tally convicted,  and  pleads  her  pregnancy ;  though  this  is  no  cause  to  stay 
the  judgment,  yet  it  is  to  respite  the  execution  till  she  be  delivered. 
[•396]  This  is  a  mercy  ^dictated  by  the  law  of  nature,  infavorem  prolis; 
and  therefore  no  part  of  the  bloody  proceedings,  in  the  reign  of 
queen  Mary,  hath  been  more  justly  detested  than  the  cruelty,  that  was 
exercised  in  the  island  of  Guernsey,  of  burning  a  woman  big  with  child  : 
and  when,  through  the  violence  of  the  fiames,  the  infant  sprang  forth  at 
the  stake,  and  was  preserved  by  the  by-standers,  after  some  deliberation  of 
the  priests  who  assisted  at  the  sacrifice,  they  cast  it  again  into  the  fire  as 
a  young  heretic  {b).  A  barbarity  which  they  never  learned  from  the  laws 
of  ancient  Rome  ;  which  direct  (c),  with  the  same  humanity  as  our  own, 
''  quod  praegnantis  mulieris  damnatae  poena  differatur,  quodpariat  .*"  which 
doctrine  has  also  prevailed  in  England  as  early  as  the  first  memorials  of 
our  law  will  reach  {d).  In  case  this  plea  be  made  in  stay  of  execution, 
the  judge  must  direct  a  jury  of  twelve  matrons  or  discreet  women  to  inquire 
the  fact :  and  if  they  bring  in  their  verdict  quick  with  child'{(or  barely,  with 

(a)  %  Hal.  p.  C.  419.  (c)  Ff.  48. 10,  S. 

(b)  Fox,  Acta  and  Mon.  {i)  net.  1. 1,  e.  88. 

(1)  Aa  to  reprievea  in  general,  aee  1  Hale,  can  arant  a  reprieTe,  (not  even  the  judgea); 
368  to  370.  2  Hale  411  to  412.  Hawk.  b.  2.  e.  but  tne  aheriff,  with  the  ooneurrence  of  tho 
51.  a.  8,  9,  10.  William*,  J.  Execution  and  circuit  judge,  or,  in  hia  abaence,  with  the  con- 
Reprieve.    I  Chit.  C.  L.  757  to  762.  currence  of  any  judge  of  the  court  which 

In  addition  to  the  reprievea  mentioned  t^  tried  the  convict,  may  aummon  a  jury  to  try 

the  learned  oonmentator  is  that  er  tiumdatio  whether  a  convict  aentenced  to  tne  puniah- 

ngu,  or  from  the  mere  pleasure  of  the  crown,  ment  of  death  ia  inaane ;  or,  in  case  of  a  wo- 

expreaaed  in  any  way  to  the  court  by  whom  man^  whether  or  not  abe  be  quick  with  child  ; 

the  execution  is  to  be  awarded.    2  Hale,  412.  and  if  the  jury  find  in  the  amrmatire,  ezeca- 

1  Hale,  368.    Hawk.%.  2.  c.  51.  a.  8.  tion  of  sentence  will  be  suspended.    (2  R.  S. 

^2)  In  New-York  none  but  the  gOTernor  658,  ^  15,  d(c.) 
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child,  unless  it  be  alive  in  the  womb,  is  not  sufficient)  execution  shall  be 
staid  generally  tiU  the  next  session  ;  and  so  from  session  to  session,  till 
either  she  is  delivered,  or  proves  by  the  course  of  nature  not  to  have  been 
with  child  at  all.  But  if  she  once  hath  had  the  benefit  of  this  reprieve, 
and  been  delivered,  and  afterwards  becomes  pregnant  again,  she  shall  not 
be  entitled  to  the  benefit  of  a  farther  respite  for  that  cause  (e).  For  she 
may  now  be  executed  before  the  child  is  quick  in  the  womb;  and  shall 
not,  by  her  own  incontinence,  evade  the  sentence  of  justice  (3). 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  turn  compos, 
between  the  judgment  and  the  award  of  execution  (/) :  for  regularly,  as 
was  formerly  (g)  observed,  though  a  man  be  compos  when  he  commits  a 
capital  crime,  yet  if  he  becomes  non  compos  after,  he  shall  be  indicted  ; 
if  after  indictment,  he  shall  not  be  convicted ;  if  after  conviction, 
he  shall  not  receive  judgment ;  if  after  judgment,  he  *shall  not  [*396] 
be  ordered  for  execution :  for,  ^^furiosus  solo  furore  punitur^  and 
the  law  knows  not  bjit  he  might  have  ofifered  some  reason,  if  in  his  senses, 
to  have  stayed  these  respective  proceedings.  It  is  therefore  an  invariable 
rule,  when  any  time  intervenes  between  the  attainder  and  the  award  of 
execution,  to  demand  of  the  prisoner  what  he  hath  to  allege,  why  execu- 
tion should  not  be  awarded  against  him :  and  if  he  appears  to  be  insane, 
the  judge  in  his  discretion  may  and  ought  to  reprieve  him  (4).  Or,  the 
party  may  plead  in  bar  of  execution  ;  which  plea  may  be  either  pregnancy, 
the  king's  pardon,  an  act  of  grace,  or  diversity  of  person,  viz,  that  he  is 
not  the  same  as  was  attainted  and  the  like.  In  this  last  case  a  jury  shall 
be  impanelled  to  try  this  collateral  issue,  namely,  the  identity  of  his  person ; 
and  not  whether  guilty  or  innocent ;  for  that  has  been  decided  before. 
And  in  these  collateral  issues  the  trial  shall  be  instanter  (A),  and  no  time 
allowed  the  prisoner  to  make  his  defence  or  produce  his  witnesses,  unless 
he  will  make  oath  that  he  is  not  the  person  attainted  (t) :  neither  shall 
any  peremptory  challenges  of  the  jury  be  allowed  the  prisoner  {j)  ;  though 
formerly  such  challenges  were  held  to  be  allowable,  whenever  a  man's 
life  was  in  question  (^. 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea,  will  avail 
to  avoid  the  judgment,  and  stay  the  execution  consequent  thereupon,  the 
last  and  surest  resort  is  in  the  king's  most  gracious  pardon ;  the  grant- 
ing of  which  is  the  most  amiable  prerogative  of  the  crown.  Law  (says 
an  able  writer)  cannot  be  framed  on  principles  of  compassion  to  guilt ;  yet 
justice,  by  the  constitution  of  England,  is  bound  to  be  administered  in  mer- 
cy ;  this  is  promised  by  the  king  in  his  coronation  oath,  and  it  is  that  act 
of  his  government,  which  is  the  most  personal,  and  most  entirely  his  own  (/). 
The  king  himself  condemns  no  man ;  that  rugged  task  he  leaves  to  his 

(e)  1  Hal.  P.  C.  SOO.  {j)  1  Ley.  61.    Post  49.46. 

(/)  nU.  370.  (k)  Statmdf.  P.  C.  163.  Co.  LIU.  157.  Hall.  Sum. 

{r)  See  page  94.  .  ISO.       / 

(A)  1  Sid.  fS.    See  Appendix,  k  3.  (0  Law  of  Forfeit.  W. 

(t)  Post.  49. 


(3)  It  ia  usual  for  the  clerk  of  RMize  to  ask  ly  is  as  much  an  object  of  compassion  and  hu> 

women,  who  receive  sentence  of  death,  if  they  Inanity  as  the  first. 

haTe  any  thing  to  say,  why  execution  shall  (4)  See  ante,  25.  n.  as  to  the  trial  of  an  in- 

not  be  awarded  acnordinz  to  the  judgment,  sane  person. 

As  the  execution  of  the  Taw  in  the  first  in-  By  the   56  Geo.  III.  c.  117,  provision   is 

stance  is  respited  not  from  a  regard  for  the  made  for  convicted  criminals  who  become  in- 

mother,  but  from  tendeme^  tovi^rds  the  in-  sane.    See  also  the  55  Geo.  III.  e.  46,  and  5 

nooent  infant ;  if  then  it  should  happen  that  Geo.  IV.  c.  71. 
she  become  quick  of  a  second  child,  this  sure- 
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[f  397]  courts  of  justice  :  the  great  operation  of  his  sceptre  is  *mercy 
His  power  of  pardoning  was  said  by  our  Saxon  ancestors  (m)  to 
be  derived  a  lege  siur  dignitatis :  and  it  is  declared  in  parliament,  by  star. 
27  Hen  YIII.  c.  24.  that  no  other  person  hath  power  to  pardon  or  remit 
any  treason  or  felonies  whatsoever  :  but  that  the  king  hath  the  whole  and 
sole  power  thereof,  united  and  knit  to  the  imperial  crown  of  this  realm  (n). 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in  general, 
above  any  other  form  of  government ;  that  there  is  a  magistrate,  who  has 
it  in  his  power  to  extend  naercy,  wherever  he  thinks  it  is  deserved :  holding 
a  court  of  equity  in  his  own  breast,  to  soften  the  rigour  of  the  genersd 
law,  in  such  criminal  cases  as  merit  an  exemption  from  punishment.  Par- 
dons (according  to  some  theorists)  (o)  sliould  be  excluded  in  a  perfect  le- 
gislation, where  punishments  are  mild  but  certain :  for  that  the  cleniency 
of  the  prince  seems  a  tacit  disapprobation  of  the  laws.  But  the  exclusion 
of  pardons  must  necessarily  introduce  a  very  dangerous  power  in  the  judge 
or  jury,  that  of  construing  the  criminal  law  by  the  spirit  instead  of  the 
letter  (p) ;  or  else  it  must  be  holden,  what  no  man  will  seriously  avow, 
that  the  situation  and  circumstances  of  the  offender  (though  they  alter  not 
the  essence  of  the  crime)  ought  to  make  no  distinction  in  the  punishment. 
In  democracies  (5),  however,  this  point  of  pardon  can  never  subsist ;  for 
there  nothing  higher  is  acknowledged  than  the  magistrate  who  administers 
the  laws :  and  it  would  be  impolitic  for  the  power  of  judging  and  of  par- 
doning to  centre  in  one  and  the  same  person.  This  (as  the  president 
Montesquieu  observes)  {q)  would  oblige  him  very  often  to  contradict  him- 
self, to  make  and  to  unmake  his  decisions :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  tlie  people ;  as  they  would  find  it  diffi- 
cult to  tell,  whether  a  prisoner  were  discharged  by  his  innocence, 
[*398]  or  obtained  a  pardon  through  favour.  In  ^Holland  therefore,  if 
there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in 
any  other  member  of  the  state.  But  in  monarchies  the  king  acts  in  a  su- 
perior sphere ;  and,  though  he  regulates  the  whole  government  as  the  first 
mover,  yet  he  does  not  appear  in  any  of  the  disagreeable  or  invidious  parts 
of  it.  Whenever  the  nation  see  him  personally  engaged,  it  is  only  in  works 
of  legislature,  magnificence,  or  compassion.  To  him  therefore  the  people 
look  up  as  the  fountain  of  nothing  but  bounty  and  grace  ;  and  these  re- 
peated acts  of  goodness,  coming  immediately  from  his  own  hand,  endear 
the  sovereign  to  his  subjects,  and  contribute  more  than  any  thing  to  root 
.  in  their  hearts  that  filial  afiection,  and  personal  loyalty,  which  are  the  sure 
establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  I.  The  object  of  par- 
don :  2.  The  manner  of  pardoning  :  3.  The  method  of  ailowiTig  a  pardon : 
4.  The  effect  of  such  pardon,  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  ofi*ences  merely  against  the  crown, 
or  the  public ;  excepting,  1.  That,  to  preserve  the  liberty  of  the  subject, 
the  committing  any  man  to  prison  out  of  the  realm,  is  by  the  habeas  corpus 

(m)  L,  L.  Edw.  Cwf.  e.  18.  (o)  Bdccar.  ch.  40. 

(r)  And  this  power  belongs  onlr  to  a  king  de  (p)  Ibid.  ch.  4. 

/tfc/o,  and  not  to  a  Idng  ^  twit  darug  the  time  of  {q)  Sp.  L.  b.  6,  c*  5. 
OBiirpation.    (Bro.  Abr.  t.  charter  de  pordoHf  99.) 

(6)  In  New- York,  and  in  the  itates  gene-    can  pardon  all  offencea  ezeept  on  impeadi- 
raliyf  t^i*  ix>wer  is  vested  in  the  gorernor  of  ^ments,  and  may  jgrant  oonditional  pardons, 
the  state :  in  the  U.  S.  it  is  the  prerogative  of    See  2  R.  S.  745,  92L 
the  President.    Bee  the  Constitutions.    They 
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act,  31  Car.  II.  c.  2,  made  a  praemunire,  UDpardonable  even  by  the  king. 
Nor,  2.  Can  the  king  pardon,  where  private  justice  is  principally  concerned 
in  the  prosecution  of  offenders  :  "  non  potest  rex  gratiam  facer e  cum  injuria 
et  damno  aliorum  (r)."  Therefore  in  appeals  of  all  kinds  (which  are  the 
suit,  not  of  the  king,  but  of  the  party  injured)  the  prosecutor  may  release, 
but  the  king  cannot  pardon  (s).  Neither  can  he  pardon  a  common  nui- 
sance, while  it  remains  unredressed,  or  so  as  to  prevent  an  abatement  of  it, 
though  aAerwards  he  may  remit  the  fine :  because  though  the  prosecution 
is  vested  in  the  king  to  avoid  multiplicity  of  suits,  yet  (during  its 
continuance)  this  offence  savours  more  of  the  nature  of  a  private  *in-  [*399] 
jury  to  each  individual  in  the  neighbourhood,  than  of  a  public 
wrong  (^).  Neither,  lastly,  can  the  king  pardon  an  offence  against  a 
popular  or  penal  statute,  afler  information  brought ;  for  thereby  the  in- 
former hath  acquired  a  private  property  in  his  part  of  the  penalty  (u). 

There  is  also  a  restriction  of  a  peculiar  nature,  that  affects  the  preroga- 
tive of  pardoning,  in  case  of  parliamentary  impeachments  ;  viz,  that  the 
king's  pardon  cannot  be  pleaded  to  any  such  impeachment,  so  as  to  impede 
the  inquiry,  and  stop  the  prosecution  of  great  and  notorious  offenders. 
Therefore  when,  in  the  reign  of  Charles  the  Second,  the  earl  of  Danby 
was  impeached  by  the  house  of  commons  of  high  treason,  and  other  mis<^ 
demeanors,  and  pleaded  the  king's  pardon  in  bar  of  the  same,  the  commons, 
alleged  (v),  '*  that  there  was  no  precedent  that  ever  any  pardon  was  grant- 
ed to  any  persons  impeached  by  the  commons  of  high  treason,  or  other  high 
crimes,  depending  the  impeachmmt ;"  and  thereupon  resolved  (to),  "  that  the 
pardon  so  pleaded  was  illegal  and  void,  and  ought  not  to  be  allowed  in  bar 
of  the  impeachment  of  the  commons  of  England  ;"  for  which  resolution  they 
assigned  {x)  this  reason  to  the  house  of  lords,  "  that  the  setting  up  a  par* 
don  to  be  a  bar  of  an  impeachment  defeats  the  whole  use  and  effect  of  imi> 
peachments  ;  for  should  this  point  be  admitted,  or  stand  doubted,  it  would 
totally  discourage  the  exhibiting  any  for  the  future ;  whereby  the  chief 
institution  for  the  preservation  of  the  government  would  be  destroyed." 
Soon  after  the  revolution^  the  commons  renewed  the  same  claim-,  and' 
voted  (y),  "  that  a  pardon  is  not  pleadable  in  bar  of  an  impeachment."'    And, 
at  length,  it  was  enacted  by  the  act  of  settlement,  12  &  13  W.  III.  c  2:. 
**  that  no  pardon  under  the  great  seal  of  England  shall  heplead(dfle  to  an* 
impeachment  by  the  commons  in  parliament."    But,  after  the  impeach^ 
ment  has  been  solemnly  heard  and  determined,  it  is  not  under- 
stood that  the  ^king's  royal  grace  is  farther  restrained  or  abridged :    [*400]' 
for,  after  the  impeachment  and  attainder  of  the  six  rebel  lords  in 
1715,  three  of  them  were  from  time  to  time  reprieved  by  the  crown,  and 
at  length  received  the  benefit  of  the  king's  most  gracious  pardon  (6). 

(r)  3  Inst.  S36.  («)  Com.  Jonm.  98.  Apr.  1670. 

(«)  Ibid.  287.  (10)  Ibid.  5  May  1079. 

(/)  S  Hawk.  P.  G.  SOI.  («)  Ibid.  90  May  1670. 

(u)  9  Inst.  398.  (y)  Ibid.  6  June  1669. 

(6)  Mr.  Christian  has  ihe  following  note :  nunteZf  ef  sunt  empetchez  en  eett  pruent  parU' 

— The  following  remaikable  record,  in  which  meal  dt  vie  nede  mm^e,fyn  ne  de  rauneeonj 

it  is  both  acknowledged  by  the  commons  and  dt  forfaUun  dea  Urrta^  Uwummz^  IneiUt   on 

asserted  by  the  king,  prorea  that  the  king's  ehafaux,  luquna  ton/  ou  temnt  trovez  «n  ov- 

prerogative  to  pardon  delinquents  convicted  am  defaut  mcontre  Uur  Ugtancet  *t  la  tumrt  de 

m  impeachments,  is  as  ancient  as  the  consti-  Uur  dU  eeremenl :  mate  file  ne  eerront  jammee 

ttttion  itself.  eonaeillere  ne  offieere  du  nit  male  en  tout  oucles 

Itemprie  la  commune  a  nostre  dU  eeignevr  le  de  la  courte  le  roi  et  de  eoneeil  ae  tou*  ynm, 

roi  fiM  nul  pardon  eoit  grante  a  wuUy  vereone,  Et  eur  ceo  toit  en  preeent  parlemontfait  eetamt 

petit  ne  grande,  q*ont  eet  de  eon  eounseu  et  eer-  e'U  pleat  au  roi,  et  de  Una  autrte  en  tempt  a 

Vol.  II.  89 
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2.  As  to  the  manner  of  pardoning.  1.  First  it  must  be  under  the  grwd 
seal.  A  warrant  under  the  privy  seal,  or  sign  manual,  though  it  may  be 
a  sufficient  authority  to  admit  the  party  to  bail,  in  order  to  plead  the  king's 
pardon,  when  obtained  in  proper  lorm,  yet  is  not  of  itself  a  complete  irre- 
vocable pardon  {z)  (7).  2.  Next,  it  is  a  general  rule,  that,  wherever  it 
may  reasonably  be  presumed  the  king  is  deceived,  the  pardon  is  void  (a). 
Therefore  any  suppression  of  truth,  or  suggestion  of  falsehood,  in  a  char- 
ter of  pardon,  will  vitiate  the  whole  ;  for  the  king  was  misinformed  (b). 
3.  General  words  have  also  a  very  imperfect  efiect  in  pardons.  A  pardon 
of  all  felonies  will  not  pardon  a  conviction  or  attainder  of  felony  (for  it  is 
presumed  the  king  knew  not  of  those  proceedings),  but  the  convicuoo  or 
attainder  must  be  particularly  mentioned  (c) ;  and  a  pardon  of  felonies 
will  not  include  piracy  (d) ;  for  that  is  no  felony  punishable  at  the  coounon 
law.  4.  It  is  also  enacted  by  statute  13  Ric.  II.  st.  2.  c.  1.  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed,  unless  the  o^Tence  be  par- 
ticularly specified  therein  ;  and  particularly  in  murder  it  shall  be  expressed* 
whether  it  was  committed  by  lying  in  wait,  assault,  or  malice  prepense^ 

(«)  5  St.  Tr.  IM.  173.  (c)  S  H«wk.  P.  C.  388. 

(A)  S  Hawk.  P.  C.  88S.  (i)  1  Hawk.  P.  C.  09. 

<»)  3  Inst.  83S. 

venir  en  cos  temblabUs^  pur  profit  du  roi  et  du  pardon  :  the  dischai^e  of  auch  offender  oot  «f 

roialme.             *■  custody  in  the  cas«  pf  a  free  pardon,  and  the 

lU^muio, — Le  rot  ent  fra  $a  w>lent$,  eonu  performanee  of  the  oondition  in  the  ca«e  of  n. 

mieltz  lui  temblera.    Rot.  Pari  50  Ed.  III.  n.  conditional  pardon,  abaU  have  the  effect  of « 

161.  pardon  under  the  great  seal  for  such  offender, 

Aftflif  the  lords  have  delivered  their  sen-  as  to  the  felony  tor  which  such  pardon  shall 

tence  of  ^iUy,  the  commons  have  the  power  be  so  granted.     Provided,  always,  that  bo  free 

of  pardoning  the  impeached  convict,  by  refiis*  pardon,  nor  any  such  diacharjce  in  consequence 

ing  to  demand  judgment  against  him,  for  no  thereof,  nor  any  conditional  pardon,  nor  the 

judgment  can  he  pronounced  by  the  lords  till  performance  of  the  condition  therec^  in  an^ 

It  is  demanded  by  the  commons.    Lord  Mac-  of  the  cases  aforesaid,  shall  prevent  or  laitt* 

clesfield  was  found  guilty  without  a  dissent*  gate  the  punishment  to  which  the  offender 

ing  voice  in  the  house  of  lords ;  but  when  the  might  otherwise  be  lawfully  sentenced  on  a 

question  was  afterwards  proposed  in  the  house  subseouest  ooaviotioa,  ior  any  felony  comnit* 

of  commons,  that  this  house  will  demand  judg-  ted  after  the  granting  of  any  such  pardon.* 

mmt  of  the  tordt  agmn$t  Thomas  earl  of  Mac-  This  section  is  in  substance  a  re-enactment 

deafieldf  it  oocaaioned  a  warm  debate,  but  (the  of  ^  1  of  the  unrepealed  statute  S  Geo.  IV.  e. 

previous  question  being  first  moved)  it  was  25,  widi  the  exception  of  the  proviso,  which 

carried  in  the  affirmative  by  a  majority  of  136  is  new. 

voices  against  65.  Com.  Joum.  27  Ma^r,  1725.  By  39  Geo.  III.  e.  47,  th^  king  ma;f  autho- 
6  H.  St.  Tr.  762.  In  lord  Strafford's  trial,  the  nze  the  governor  of  any  place  to  which  con- 
commons  sent  the  following  message  to  the  victs  are  transported,  to  remit,  either  absolate- 
l<Mxl8 :  "  That  this  house  hold  it  necessary  and  ly  or  conditionally,  the  whole,  or  any  part  of 
fit,  that  all  the  members  of  the  bouse  may  be  their  tenn  of  transportation ;  which  iremiesioii 
present  at  trial :  to  the  end  every  one  may  sa«  shall  be  of  the  saq^  effect  a«  if  his  majesty 
tisfy  his  own  conscience  in  the  giving  of  their  had  signified  hfs  intention  of  mercy  under  the 
vote  to  demand  judgment.'*  Cemmoos'  Jour-  sign  manual ;  and  the  names  of  such  convicts 
nala,  11th  of  March,  1640.  are  to  be  inserted  in  the  next  geooral  pardoa 

In  the  impeachment  of  Warren  Hastings,  which  shall  pass  the  great  seal, 

esq.  it  was  decided,  after  mueh  serious  and  And  by  ^  26  of  the  5  Geo.  IV.  c.  84.  it  is 

learned  investigation  and  discussion,  by  a  very  enacted,  that  »  felon  under  sentence  or  order 

great  majority  in  each  house  of  parliament,  of  transportation,  receiving  a  remission  of  the 

that  an  impeachment  was  not  abated  by  a  dis-  sentence  from  the  governor  of  New  South 

solution  ofthe  parliament,  though  almost  all  the  Wales,  or  any  other  colony,  who  may  be  au- 

le^l  characters  of  each  house  voted  in  the  thorized  to  ^rant  the  same,  while  such  felon 

minorities.  shall  reside  in  a  place  where  he  may  lawfully 

(7)  By  7  and  8  Geo.  IV.  c.  28,  ^  13,  it  is  reside,  under  such  sentence,  order,  or  remia- 
enacted,  '*that  where  fhe  king's  majesty  shall  sion,  may  sue  for  the  recovery  of  any  proper- 
be  pleased  to  extend  his  royal  mercy  to  any  ty  acquired  by  him  since  his  conviction,  or  ibr 
offender  convicted  of  felony,  punishable  with  any  damage  or  injury  sustained  by  him.  This 
death  or  otherwise,  aad  by  warrant  under  his  enactment  was  intn>duced  shortly  after  the 
royal  sign  manual,  countersigned  by  one  of  decision  of  the  court  of  K.  B.  in  the  cose  of 
his  principal  secretaries  of  state,  shall  ^nt  Bullock  v.  Dodds,  2  B.  and  A.  258. 
to  sueh  offender  either  a  free  or  conditional 
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Upon  which  sir  Edward  Coke  ohserves  (e)  that  it  was  not  the  intention  of 
the  parliament,  that  the  king  should  ever  pardon  murder  under  these  ag- 
gravations ;  and  therefore  they  prudently  laid  the  pardon  under  these  re^ 
strictions,  because  they  did  not  conceive  it  possible  that  the  king  would 
ever  excuse  an  offence  by  name,  which  was  attended  with  such  high  ag- 
gravations. And  it  is  remarkable  enough,  that  there  is  no  precedent 
of  a  pardon  in  the  register  for  any  other  homicide,  than  that  *  which  [*40 1  ] 
happens  se  defendendo  or  per  infortunium :  to  which  two  species  the 
king's  pardon  was  expressly  confined  by  the  statutes  2  Edw.  III.  c.  2.  anil 
14  Edw.  III.  c.  15.  which  declare  that  no  pardon  of  homicide  shall  bt^ 
granted,  but  only  where  the  king  may  do  it  by  the  oath  of  his  crown ;  that 
is  to  say,  where  a  man  slayeth  another  in  his  own  defence,  or  by  misfor- 
tune. But  the  statute  of  Richard  the  Second,  before  mentioned,  enlarges 
by  implication  the  royal  power  \  provided  the  king  is  not  deceived  in  the 
intended  object  of  his  mercy.  And  therefore  pardons  of  murder  were 
always  granted  with  a  non  obstante  of  the  statute  of  king  Richard,  till  the 
time  of  the  revolution;  when  the  doctrine  otnon  obstante^ s  f^edAiXig^  it  was 
doubted  whether  nmrder  could  be  pardoned  generally ;  but  it  was  deter- 
mined by  the  court  of  king's  bench  (/),  that  the  king  may  pardon  on  an 
indictment  of  murder,  as  well  as  a  subject  may  discharge  an  appeal.  Un- 
der these  and  a  few  other  restrictions,  it  is  a  general  rule,  that  a  pardon 
shall  be  taken  most  beneficially  ybr  the  subject,  and  most  strongly  against 
the  king. 

A  pardon  may  also  be  conditional ;  that  is,  the  king  may  extend  his  mer- 
cy upon  what  terms  he  pleases ;  and  may  annex  to  his  bounty  a  condition 
either  precedent  or  subsequent,  on  the  performance  whereof  the  validity  of 
the  pardon  will  depend  ;  and  this  by  the  common  law  [g).  Which  prero- 
gative is  daily  exerted  in  the  pardon  of  felons,  on  condition  of  being  con- 
fined to  hard  labour  for  a  stated  time,  or  of  transportation  to  some  fo- 
reign country  for  life,  or  for  a  term  of  years  ;  such  transportation  or  ba- 
nishment (A)  being  allowable  and  warranted  by  the  habeas  corpus  act,  31 
Car.  II.  c.  2.  ^  14.  and  both  the  imprisonment  aad  transportadon  ren- 
dered more  easy  and  effectual  by  slatutes  8  Geo.  III.  c.  15.  and  19  Geo. 
III.  c.  74.  (8). 

3.  With  regard  to  the  manner  of  (dlmoing  pardons :  we  may 
observe,  that  a  pardon  by  act  of  parliament  is  more  ^beneficial    [*402] 
than  by  the  king^s  charter ;  for  a  man  is  not  bound  to  plead  it,  but 
the  court  must  ex  officio  take  noitke  of  it  (^  ;  neither  can  he  lose  the  benefit 
of  it  by  his  own  laches  or  negligence,  as  he  may  of  the  king's  charter  of 
pardon  (k).    The  king's  charter  of  pardon  must  be  apecially  pleaded,  and 

(<)  8  Imt.  986.  been  first  tnflicted  as  a  pqnishinent  by  ttatote  39 

(/)  Sftlk.490.  Elic.c.4. 

(r)  %  Hawk.  P.  0.  SM.  («}  Post.  48. 

(A)  Tniuportation  is  said  (Bar.  838.)  to  haiF«  (k)  3  Hawk.  P.  C.  897. 


rS)  The  8  Geo.  III.  c.  IS,  ia  repealed  by  the  to  whiok  sooh  offender  hath  been  ot  ahall  be 

5  Geo.  IV.  c.  84,  and  the  19  Geo.  III.  c.  74,  adjudged  for  the  aame*  the  punishment  so  en- 

bv  the  7  and  8  Goo.  IV.  e.  37.    And  by  9  Geo.  dored  hath  and  shall  bare  the  like  effects  and 

IV.  c.  32,  6  3,  reciting,  that  it  is  ez^dient  to  consequences  as  a  pardon  under  the  great  seal 

prevent  all  doubts  respecting  tbo  civil  ri^ts  as  to  the  felony  whereof  the  offender  was  so 

of  persons  convicted  of  felonios  not  capital,  convicted  :    provided   always,   that   nothioE 

who  have  undenone  the  punishment  to  which  therein  contained,  nor  the  enduring  of  such 

they  were  adjudged,  it  is  enacted,  that  where  punishment,  shall  prevent  or  mitigate  any  pu- 

any  offender  nath  been  or  shall  be  convicted  oishment  to  which  the  offender  might  otoer- 

of  any  felony  not  punishable  with  death,  and  wise  be  lawfully  sentenced  on  a  subsequeat 

hath  endured  or  snail  endure  the  punishment  Gonvictioa  for  any  other  felony. 
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that  at  a  proper  time :  for  if  a  man  ia  indicted,  and  lias  a  pardon  in  his  pocket, 
and  aAer wards  puts  himself  upon  his  trial  by  pleading  the  general  issue, 
he  has  waived  the  benefit  of  such  pardon  (/).  But,  if  a  man  avails  himself 
thereof,  as  soon  as  by  course  of  law  he  may,  a  pardon  may  either  be 
pleaded  upon  arraignment,  or  in  arrest  of  judgment,  or  in  the  present  stage 
of  proceedings,  in  bar  of  execution.  Anciently,  by  statute  10  £dw.  111. 
c.  2.  no  pardon  of  felony  could  be  allowed,  unless  the  party  found  sureties 
for  the  good  behaviour  before  the  sheriff  and  coroners  of  the  county  (m). 
But  that  statute  is  repealed  by  the  statute  5  ds  6  W.  &  M.  c.  13,  which, 
instead  thereof,  gives  the  judges  of  the  court  a  discretionary  power  to  bind 
the  criminal,  pleading  such  pardon,  to  his  good  behaviour,  with  two  sure- 
ties, for  any  term  not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to  make  the  offender 
a  new  man  ;  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed 
to  that  offence  for  which  he  obtains  his  pardon  ;  and  not  so  much  to  restore 
his  former,  as  to  give  him  a  new  credit  and  capacity.  But  nothing  can  re- 
store or  purify  the  blood  when  once  corrupted,  if  the  pardon  be  not  allow- 
ed till  alier  attainder,  but  the  high  and  transcendent  power  of  parliament. 
Yet  if  a  person  attainted  receives  the  king^s  pardon,  and  afterwards  hath 
a  son,  that  son  may  be  heir  to  his  father,  because  the  father  being  made  a 
new  man,  might  transmit  new  inheritable  blood ;  though,  had  he  been 
l)orn4)efore  the  pardon,  he  could  never  have  inherited  at  all  (n)  (9). 


CHAPTER  XXXIL 
OF  EXECUTION  (1). 


Thbrb  now  remains  nothing  to  speak  of,  but  execution  ;  the  completion 
of  human  punishment.  And  diis,  in  all  cases,  as  well  capital  as'  other- 
wise, must  be  performed  by  the  legal  officer,  the  sheriff  or  his'  deputy  ; 
whose  warrant  for  so  doing  was  anciently  by  precept  under  the  hand  and 
seal  of  the  judge,  as  it  is  still  practised  in  the  court  of  the  lord  high  stew- 
ard, upon  the  execution  of  a  peer  (a) :  though,  in  the  court  of  the  peers 
in  parliament,  it  is  done  by  writ  from  the  king  (6).  Afterwards  it  was  es- 
tablished (c),  that,  in  case  of  life,  the  judge  may  command  execution  to  be 
done  without  any  writ.  And  now  the  usage  is,  for  the  judge  to  sign  the 
jcalendar,  or  list  of  all  the  prisoners'  names,  with  their  separate  judgments 
in  the  margin,  which  is  left  with  the  sheriff.  As,  for  a  capital  felony,  it  is 
written  opposite  to  the  prisoner's  name,  *'  let  him  be  hanged  by  the  neck  ;" 
formerly  in  the  days  of  Latin  and  abbreviation  (d),  <'  sus,  per  col"  for  **  sus^ 
pendatur  per  eollum"  And  this  is  the  only  warrant  that  the  sheriff  has  for 
so  material  an  act  as  taking  away  the  life  of  another  (e).    It  may  certainly 

(0  S  Hawk.  P.  C.  300.  (h)  See  Appendix,  k  5. 

(M)  Salk.  499.  (e)  Finch,  L.  478. 

in)  See  Book  11.  page  S54.  (d)  Staandf.  P.  C.  181 

<e)  9  Hal.  P.  C.  409.  (e )  5  Mod.  89. 

"■  —  .    I  1.^^— ^y^i^.^.-.— ^— j^— .—^i^^— a^^.^.— ^.ji^i^i^— I  I » 

SO  A  son  born  after  the  attainder  miiy  inherit    pro  defeetu  haeredU,    1  H.  P.  G.  358. 
e  has  no  elder  brother  living  bom  before       (1)  Ai  to  this  in  geneiali  see  1  Chit.  C.  L. 
the  attainder,  otherwise  the  land  will  estiheat    2  ed.  779  to  811 . 
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afford  matter  of  speculation,  that  in  civil  causes  there  should  be  such  a  va- 
riety of  writs  of  execution  to  recover  a  trifling  debt,  issued  in  the  king's 
name,  and  under  the  seal  of  the  court,  without  which  the  sheriff 
*cannot  legally  stir  one  step ;  and  yet  that  the  execution  of  a    [*404] 
man,  the  most  important  and  terrible  task  of  any,  should  depend 
upon  a  marginal  note  (2)  (3). 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  con- 
venient time  ;  which  in  the  country  is  also  left  at  large  (4),  (5).  In  London 
indeed  a  more  solenm  and  becoming  exactness  is  used,  both  as  to  the 
warrant  of  execution,  and  the  time  of  executing  thereof:  for  the  recorder, 
after  reporting  to  the  king  in  person  the  case  of  the  several  prisoners,  and 
receiving  his  royal  pleasure,  that  the  law  must  take  its  course,  issues  his 
warrant  to  the  sheriffs  ;  directing  them  to  do  execution  on  the  day  and  at 
the  place  assigned  (/).  And,  in  the  court  of  king's  bench^  if  the  prisoner 
be  tried  at  the  bar,  or  brought  there  by  habeas  corpus,  a  rule  is  made  for  his 
execution  ;  either  specifying  the  time  and  place  (^),  or  leaving  it  to  the 
discretion  of  the  sheriff  (A).  And,  throughout  the  kingdom,  by  statute  25 
Geo.  II.  c.  37.  it  is  enacted,  that,  in  case  of  murder,  the  judge  shall  in  his 
sentence  direct  execution  to  be  performed  on  the  next  day  but  one  after 
sentence  passed  (t).  Bat,  otherwise,  the  time  and  place  of  execution  are 
by  law  no  part  of  the  judgment  (k)  (6).  It  has  been  well  observed  (/), 
that  it  is  of  great  importance,  that  the  punishment  should  follow  the  crime 
as  early  as  possible  ;  that  the  prospect  of  gratification  or  advantage,  which 
tempts  a  man  to  commit  the  crime,  should  instantly  awake  the  attendant 
idea  of  punishment.  Delay  of  execution  serves  only  to  separate  these 
ideas  ;  and  then  the  execution  itself  affects  the  minds  of  the  spectators  ra- 
ther as  a  terrible  sight,  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  subtituting  one 


if)  See  Appendix,  ^  4. 

(f)  St.Triias,VI.338.    Fott.43. 

(A)  See  Appendix,  4  3. 

(t)  Seepage 909. 


(ft)  So  held  by  the  twelve  jadges,  KHch.  10  Geo. 

m. 

(/)  Beccar.  ch.  10. 


(2)  Though  it  be  true  that  a  marginal  note  Tariations,  as  in  Lancashire,  no  calendar  is 

of  a  calendar,  signed  by  the  judge,  is  the  only  lefi  with  the  gaoler,  but  one  is  sent  to  the  se- 

warrant  that  the  sheriff  has  for  the  execution  cretary  of  state. 

of  a  con? ict,  yet  it  is  made  with  more  caution  If  the  judgd  tbinks  it  proper  to  reprieve  a 
and  solemnity  than  is  represented  by  the  capital  convict,  he  sends  a  memorial  or  certifi- 
learned  commentator  At  the  end  of  the  as-  cate  to  the  kbtg*t  most  exeeUmt  majesty,  directed 
sizes  the  clerk  of  assize  makes  out  in  writing  to  the  secretaiv  of  state's  office,  slating  that, 
four  lists  of  all  the  prisoners,  with  separate  from  fa? curable  circumstances  appearing  at 
columns,  containing  their  crimes,  verdicts,  the  trial,  he  recommends  him  to  his  majesty's 
and  sentences,  leaving  a  blank  column,  in  mercy,  and  to  a  pardon  upon  condition  of  trans- 
which,  if  the  judge  has  reason  to  vary  the  portation  or  some  slight  punishment.  This  re- 
course of  the  law,  he  writes  opposite  the  commendation  is  always  attended  to. 
names  of  the  capital  convicts,  to  be  reprieved,  (3)  In  New- York,  the  judgment  is  entered 
respited,  transported,  &c.  These  four  calen-  fully  on  the  minutes  of  the  clerk,  (2  R.  S. 
dars,  being  first  carefully  compared  together,  738,  6  5,)  and  the  defendant  may  procure  a 
by  the  Judge  and  the  clerk  of  assize,  are  si^-  record  to  be  made  up.  Id.  ^  4. 
ed  by  them,  and  one  is  given  to  the  sbenff,  (4)  In  New- York,  the  time  for  executing 
one  to  the  gaoler,  and  the  judge  and  the  clerk  the  sentence  of  death  is  not  less  than  foor 
of  assize  each  keep  another.  If  the  sheriff  nor  more  than  eight  weeks.  (2  R.  S.  658,  4 
receives  afterwards  no  special  order  from  the  11.) 

judge,  he  executes  the  judgment  of  the  law  (5)  In  general  the  court  do  not  appoint  the 

in  tne  usual  manner,  agreeably  to  the  direc-  time  of  execution.    3  Burr.  1812. 

tions  of  his  calendar.    In  erery  county  this  (6)  See  3  Burr.  1612.    And  even  the  above 

important  subject  is  settled  with  great  delibe-  statute  is  only  directoir  as  to  awarding  the 

ration  by  the  judge  and  the  clerk  of  assize,  day  of  execution,  and  does  not  render  it  an 

before  the  judge  leaves  the  assize-town  ;  but  essential  requisite.    Russ.  &  R.  C.  C.  230« 
probably  in  different  counties,  with  some  slight 
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death  for  another,  without  being  guilty  of  felotiy  Mmself,  as  has 
[•405]  been  formerly  said  (m).  It  is  held  also  *by  sir  Edward  Coke  (n) 
and  sir  Matthew  Hale  {o),  that  even  the  king  cannot  change  the 
punishment  of  the  law,  by  altering  the  hanging  or  burning  (7)  into  behead- 
ing ;  though,  when  beheading  is  part  of  the  sentence,  the  king  may  renut 
the  rest.  And,  notwithstanding  some  examples  to  the  contrary,  sir  Edward 
Coke  stoutly  maintains,  that  ^  judicandum  est  legibusj  nan  exempiisJ*  But 
others  have  thought  (p),  and  more  justly,  that  this  prerogatire,  being  found- 
ed in  mercy,  and  immemorially  exercised  by  the  crown,  is  part  of  the  com- 
mon law.  For,  hitherto,  in  every  instance,  all  these  exchanges  have  beea 
for  more  merciful  kinds  of  death  ;  and  how  far  this  may  also  fall  within 
the  king's  power  of  granting  conditional  pardons  {w.  by  remitting  a  severe 
kind  of  death,  on  condition  that  the  crimin&l  submits  to  a  milder),  is  a 
matter  that  may  bear  consideration.  It  is  observable,  that  when  lord  Staf> 
ford  was  executed  for  the  popish  plot  in  the  reign  of  king  Charles  the  Second* 
the  then  sheriffs  of  London,  having  received  the  king's  writ  for  beheading 
him,  petitioned  the  house  of  lords,  for  a  command  or  cNrder  from  their  lor£ 
ships,  how  the  said  judgment  should  be  executed  ;  for,  he  being  prosecuted 
by  impeachment,  they  entertained  a  notion  (which  is  said  to  have  been 
countenanced  by  lord  Russel)  that  the  king  could  not  pardon  any  part  of 
the  sentence  (q).  The  lords  resolved  (r),  &at  the  scruples  of  the  sheriffs 
were  unnecessary,  and  declared,  that  the  king's  writ  ought  to  be  obeyed. 
Disappointed  of  raising  a  flame  in  that  assembly,  they  immediately  signi- 
fied (s)  to  the  house  of  commons  by  one  of  the  members,  that  they  were 
not  satisfied  as  to  the  power  of  the  said  writ.  That  house  took  two  days 
to  consider  of  it ;  and  then  (t)  sullenly  resolved,  that  the  house  was  ccnteni 
that  the  sheriff  do  execute  lord  Stafford,  by  severing  his  head  from  his  body. 
It  is  further  related,  that  when  afterwards  the  same  lord  Russel  was  con- 
demned for  high  treason  upon  indictment,  the  king,  while  he  remit- 
[*406]  ted  the  ignominious  part  of  the  ^sentence,  observed,  "  that  his 
lordship  would  now  find  he  was  possessed  of  that  prerogative,  which 
in  the  case  of  lord  Stafford  he  had  denied  him  (u)."  One  can  hardly  de- 
termine (at  this  distance  from  those  turbulent  times)  which  most  to  disap- 
prove of,  the  indecent  and  sanguinary  zeal  of  the  subject,  or  the  cool  and 
cruel  sarcasm  of  the  sovereign. 

To  conclude  :  it  is  clear,  that  if,  upon  judgment  to  be  hanged  by  the 
neck  till  he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the 
sheriff  must  hang  him  again  (tv).  For  the  former  hanging  was  no  execu- 
tion of  the  sentence ;  and,  if  a  false  tenderness  were  to  be  indulged  in  such 
cases,  a  multitude  of  collusions  might  ensue.  Nay,  even  while  abjurations 
were  in  force  (x),  such  a  criminal,  so  reviving,  was  not  allowed  to  take 
sanctuary  and  abjure  the  realm ;  but  his  fleeing  to  sanctuary  was  held  an 
escape  in  the  officer  (y). 

And,  having  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  exe- 
cution, the  end  and  completion  of  human  puniskmentf  which  was  the  sixth 
and  last  head  to  be  considered  under  the  division  ot public  wrongs,  the  fourth 

(m)  See  ptfe  179.  {*)  Com.  Joum.  91  Dec.  1080. 

(n)  8  Inst. ».  (t)  Ibid.  33  Dec.  lOSO. 

(0)  3  Hal.  P.  C.  413.  («)  9  Hume,  860. 
(9)  Foat.  970.    F.  N.  B.  344.  h.    10  Rjm.  Faed,       (w)  9  Hal.  P.  C.  419.    9  Hawk.  P.  C.  469. 

9S4.  («)  Seepage 990. 

(ff )  9  Bum.  mat.  of  6.  B.  898.  (y)  Fito.  Mr.  U  eoroms,  S3.    Flncb,  L.  407. 
(r)  Loida*  Joum.  91  Dm:.  1080. 


(7)  Now  abolished,  lee  ante,  376.  note  (3). 
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ftnd  last  object  of  the  laws  of  England  ;  it  may  now  seem  high  time  to 
put  a  period  to  these  Commentaries,  which,  the  author  is  very  sensible, 
Dave  already  swelled  to  too  great  length.  But  he  cannot  dismiss  the  stu- 
dent, for  whose  use  alone  these  rudiments  were  originally  compiled,  without 
endeavouring  to  recall  to  his  memory  some  principal  outlines  of  the  legal 
constitution  of  this  countnr ;  by  a  short  historical  review  of  the  most  consi- 
derable revolutions,  that  have  happened  in  the  laws  of  England,  from  the 
earliest  to  the  present  times.  And  this  task  he  will  attempt  to  discharge, 
however  imperfectly,  in  the  next  or  concluding  chapter. 


CHAPTER  XXXIIL 


OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVE- 
MENTS, OP  THE  LAWS  OF  ENGLAND. 

Before  we  enter  on  the  subject  of  this  chapter,  in  which  I  propose,  by 
way  of  supplement  to  the  whole,  to  attempt  an  historical  review  of  the 
most  remarkable  changes  and  alterations,  that  have  happened  in  the  laws 
of  England,  I  must  first  of  all  remind  the  student,  that  the  rise  and  progress 
of  many  principal  points  and  doctrines  have  been  already  pointed  out  in  the 
course  of  these  Commentaries,  under  their  respective  divisions  ;  these  hav- 
ing therefore  been  particularly  discussed  already,  it  cannot  be  expected 
that  I  should  re-examine  them  with  any  degree  of  minuteness ;  which 
woold  be  a  most  tedious  undertaking.  What  I  therefore  at  present  pro- 
pose, is  only  to  mark  out  some  outlines  of  our  English  juridical  history, 
by  taking  a  chronological  view  of  the  state  of  our  laws,  and  their  succes- 
sive mutations  at  different  periods  of  time. 

The  several  periods,  under  which  I  shall  consider  the  state  of  our  legal 
polity,  are  the  following  six :  1.  From  the  earliest  times  to  the  Norman 
conquest :  2.  From  the  Norman  conquest  to  the  reign  of  king  Edward 
the  First :  3.  From  thence  to  the  reformation  :  4.  From  the  refor- 
mation to  the  ^restoration  of  king  Charles  the  Second  :  5.  Prom  [*408] 
thence  to  the  revolution  in  1688  :  6.  Fxom  the  revolution  to  the 
present  time. 

L  And,  first,  with  regard  to  the  ancient  Britons,  the  aborigines  of  our  isl- 
and, we  have  so  little  handed  down  to  us  concerning  them  with  any  tole- 
rable certainty,  that  our  inquiries  here  must  noeds  be  very  fruitless  and  de- 
fective. However,  from  Cssar's  account  of  the  tenets  and  discipline  of 
the  ancient  Druids  in  Gaul,  in  whom  centered  all  the  learning  of  these 
western  parts,  and  who  were,  as  he  tells  us,  sent  over  to  Britain  (that  is,  to 
the  island  of  Mona  or  Anglesey),  to  be  instructed  ;  we  may  collect  a  few 
points,  which  bear  a  great  afiinity  and  resemblance  to  some  of  the  modem 
doctrines  of  our  English  law.  Particularly  the  very  notion  itself  of  an 
oral  unwritten  law,  delivered  down  from  age  to  age,  by  custom  and  tradi- 
tion merely,  seems  derived  from  the  practice  of  the  Druids,  who  never 
committed  any  of  their  instructions  to*  writing :  possibly  for  want  of  let- 
ters ;  since  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  Bri- 
lish^  which  the  industry  of  the  modems  has  discovered,  there  is  not  in  any 
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of  them  the  least  trace  of  any  character  or  letter  to  be  found.  The  parti- 
ble quality  also  of  lands  by  the  custom  of  gavel-kind,  which  still  obtains  in 
many  parts  of  England,  and  did  universally  over  Wales  till  the  reign  of  Hen- 
ry VIII.  is  undoubtedly  of  British  original.  So  likewise  is  the  ancient  di- 
vision of  the  goods  of  an  intestate  between  his  widow  and  children,  or  next 
of  kin  ;  which  has  since  been  revived  by  the  statute  of  distributions.  And 
we  may  also  remember  an  instance  of  a  slighter  nature  mentioned  in  the 
present  volume,  where  the  same  custom  has  continued  from  Cssar's  time 
to  the  present ;  that  of  burning  a  woman  guilty  of  the  crime  of  petit  trea- 
son by  killing  her  husband  (1). 

The  great  variety  of  nations,  that  successively  broke  in  upon 
[*409]    and  destroyed  both  the  British  inhabitants  and  'constitution,  the 

Romans,  the  Picts,  and  after  them,  the  various  clans  of  Saxons 
and  Danes,  must  necessarily  have  caused  great  confusion  and  uncertainty 
in  the  laws  and  antiquities  of  the  kingdom  ;  as  they  were  very  soon  in- 
corporated and  blended  together,  and  therefore  we  may  suppose,  mutually 
communicated  to  each  other  their  respective  usages  (a),  in  regard  to  the 
rights  of  property  and  the  punishment  of  crimes.  So  that  it  is  morally 
impossible  to  trace  out  with  any  degree  of  accuracy,  wJten  the  several  mu- 
tations of  the  common  law  were  made,  or  what  was  the  respective  origi- 
nal of  those  several  customs  we  at  present  use,  by  any  chemical  resolution 
of  them  to  their  first  and  component  principles.  We  can  seldom  pronounce, 
that  this  custom  was  derived  from  the  Britons ;  that  was  led  behind  by  the 
Romans  ;  this  was  a  necessary  precaution  against  the  Picts ;  that  was  in- 
troduced by  the  Saxons  ;  discontinued  by  the  Danes,  but  afterwards  re- 
stored by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity,  and  some  use : 
but  this  can  very  rarely  be  the  case ;  not  only  from  the  reason  above  men- 
tioned, but  also  from  many  others.  First,  from  the  nature  of  traditional 
laws  in  general ;  which,  being  accommodated  to  the  exigencies  of  the 
times,  suffer  by  degrees  insensible  variations  in  practice  {b) :  so  that, 
though  upon  comparison  we  plainly  discern  the  alteration  of  the  law  from 
what  it  was  Ave  hundred  years  ago,  yet  it  is  impossible  to  define  the  pre- 
cise period  in  which  that  alteration  accrued,  any  more  than  we  can  dis- 
cern the  changes  of  the  bed  of  a  river,  which  varies  its  shores  by  continual 
decreases  and  alluvions.  Secondly,  this  becomes  impracticable  from  the 
antiquity  of  the  kingdom  and  its  government :  which  alone,  though  it  had 
been  disturbed  by  no  foreign  invasions,  would  make  it  impossible  to  search 
out  the  original  of  its  laws ;  unless  we  had  as  authentic  monuments, 

thereof,  as  the  Jews  had  by  the  hand  of  Moses  (e).  Thirdly, 
[*410]    *this  uncertainty  of  the  true  origin  of  particular  customs  must 

also  in  part  have  arisen  from  the  means,  whereby  Christianity  was 
propagated  among  our  Saxon  ancestors  in  this  island ;  by  learned  foreign- 
ers brought  over  from  Rome  and  other  countries,  who  undoubtedly  carried 
with  them  many  of  their  own  national  customs  ;  and  probably  prevailed 
upon  the  state  to  abrogate  such  usages  as  were  inconsistent  with  our  holy 
religion,  and  to  introduce  many  others  that  were  more  conformable  thereto. 
And  this  perhaps  may  have  partly  been  the  cause,  that  we  find  not  only 
some  rules  of  the  mosaical,  but  also  of  the  imperial  and  pontifical  laws, 
blended  and  adopted  into  our  own  system. 

(a)  Hal.  Hist.  C.  L.  08.  (e)  Hal.  Hbt.  a  L.  60. 

(b)  Ibid,  57. 

(1)  Bat  this  is  now  sitered  by  9  Geo.  IV.  c.  31.    See  inte,  p.  204. 
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A  farther  reason  may  also  be  given  for  the  great  variety,  and  of  course 
the  uncertain  original,  of  our  ancient  established  customs  ;  even  after  the 
Saxon  government  was  firmly  established  in  this  island :  via,  the  subdivi- 
sion of  the  kingdom  into  an  heptarchy,  consisting  of  seven  independent 
kingdoms,  peopled  and  governed  by  different  clans  and  colonies.  This 
must  necessarily  create  an  infinite  diversity  of  laws  :  even  though  all  those 
colonies,  of  Jutes,  Angles,  Anglo-Saxons,  and  the  like,  originally  sprung 
from  the  same  mother-country,  the  great  northern  hive ;  which  poured 
forth  its  warlike  progeny,  and  swarmed  all  over  Europe,  in  the  sixth  and 
seventh  centuries.  This  multiplicity  of  laws  will  necessarily  be  the  case 
in  some  degree,  where  any  kingdom  is  cantoned  out  into  any  provincial 
establishments  ;  and  not  under  one  common  dispensation  of  laws,  though 
under  the  same  sovereign  power.  Much  more  will  it  happen,  where  seven 
unconnected  states  are  to  form  their  own  constitution  and  superstructure 
of  government,  though  they  all  begin  to  build  upon  the  same  or  similar 
foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all  the  rest,  and  king 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather 
Egbert  was  the  founder,  his  mighty  genius  prompted  him  to  undeitake  a 
most  great  and  necessary  work,  which  he  is  said  to  have  execut- 
ed in  as  ^masterly  a  manner :  no  less  than  to  new-model  the  con-  [*411] 
stitution ;  to  rebuild  it  on  a  plan  that  should  endure  for  ages ; 
and,  out  of  its  old  discordant  materials,  which  were  heaped  upon  each 
other  in  a  vast  and  rude  irregularity,  to  form  one  uniform  and  well  connect* 
ed  whole.  This  he  effected,  by  reducing  the  whole  kingdom  under  one 
regular  and  gradual  subordination  of  government,  wherein  each  man  was 
aftiswerable  to  his  immediate  superior  for  his  own  conduct  and  that  of  his 
nearest  neighbours :  for  to  him  we  owe  that  master-piece  of  judicial  polity, 
the  subdivision  of  England  into  tithings  and  hundreds,  if  not  into  counties ; 
all  under  the  influence  and  administration  of  one  supreme  magistrate,  the 
king ;  in  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of 
the  law  was  lodged,  and  from  whom  justice  was  dispersed  to  every  part  of 
the  nation  by  distinct,  yet  communicating,  ducts  and  channels ;  which 
wise  institution  has  been  preserved  for  near  a  thousand  years  unchanged, 
from  Alfred's  to  the  present  time.  He  also,  like  another  Theodosius,  col- 
lected the  various  customs  that  he  found  dispersed  in  the  kingdom,  and 
reduced  and  digested  them  into  one  uniform  system  or  code  of  laws,  in  his 
Dom-bec,  or  liber  judicialis.  This  he  compiled  for  the  use  of  the  court- 
baron,  hundred,  and  county-court,  the  court-leet,  and  sherifTs  tourn ;  tri- 
bunals, which  he  established,  for  the  trial  of  all  causes  civil  and  criminal, 
in  the  very  districts  wherein  the  complaint  arose :  all  of  them  subject 
however  to  be  inspected,  controlled,  and  kept  within  the  bounds  of  the 
universal  or  common  law,  by  the  king's  own  courts  ;  which  were  then 
itinerant,  being  kept  in  the  king's  palace,  and  removing  with  his  house- 
hold in  those  royal  progresses,  which  he  continually  made  from  one  end  of 
the  kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  cus- 
toms, was  a  severe  blow  to  this  noble  fabric :  but  a  plan  so  excellently 
concerted,  could  never  be  long  thrown  aside.  So  that,  upon  the  expulsion 
of  these  intruders,  the  English  returned  to  their  ancient  law ;  retaining, 
however,  some  few  of  the  customs  of  their  late  visitants  ;  which 
went  *ttnder  the  name  of  Dane-Lage:  as  the  code  compiled  by   [Ml 2] 
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Alfred  was  called  the  Wesl-Scutan-Lag^ ;  and  the  local  constitntio&a  of 
the  ancient  kingdom  of  Mercia,  which  obtained  in  the  eoumriee  nearest  to 
Wales,  and  probably  abounded  with  many  British  cnstonM,  were  called 
the  Mereen-Lage,  And  these  three  laws  were,  about  the  beginning  of  the 
eleventh  century,  in  use  in  different  counties  of  the  realm :  the  proTincial 
polity  of  counties,  and  their  subdivisions,  having  never  been  alteiBd  or 
discontinued  through  all  the  shocks  and  mutations  of  goremment,  from 
the  time  of  its  first  institution ;  though  the  laws  and  customs  therein  used, 
have  (as  we  shall  see)  often  suffered  considerable  changes. 

For  king  Edgar  (who,  besides  military  merit,  as  founder  of  the  Eng- 
lish navy,  was  also  a  most  excellent  civil  governor),  observing  the  ill 
effects  of  three  distinct  bodies  of  laws,  prevailing  at  once  in  separate  parts 
of  his  dominions,  projected  and  begun  what  his  grandson  king  Edward 
the  Confessor  afterwards  completed ;  of>.  one  uniform  digest  or  body  of 
laws  to  be  observed  throughout  the  whole  kingdom ;  being  probably  no 
more  than  a  revival  of  king  Alfred's  code,  with  some  improvements  sug- 
gested by  necessity  and  experience  ;  particularly  the  incorporating  some 
of  the  British  or  rather  Mercian  customs,  and  also  such  of  the  Danish  as 
were  reasonable  and  approved,  into  the  West-Saxon-Lage,  which  was  still 
the  groundwork  of  the  whole.  And  this  appears  to  be  the  best  supported 
and  most  plausible  conjecture  (for  certainty  is  not  to  be  expected)  of  the 
rise  and  original  of  that  admirable  system  of  maxims  and  unwritten  cus- 
toms, which  is  now  known  by  the  name  of  the  common  law,  as  extending  its 
authority  universally  over  all  the  realm ;  and  which  is  doubtless  of  Saxon 
parentage. 

Among  the  most  remarkable  of  the  Saxon  laws  we  may  reckon,  1. 
The  constitution  of  parliaments,  or  rather,  general  assemblies  of  the  prin*^ 
cipal  and  wisest  men  in  the  nation  :  the  mtttna'gemote,  or  commune  con^ 
silium  of  the  ancient  Germans,  which  was  not  yet  reduced  to  the 
[Ml  3]  forms  and  ^distinctions  of  our  modern  parliament ;  without  whose 
concurrence,  however,  no  new  law  could  be  made,  or  old  one 
altered.  2.  The  election  of  their  magistrates  by  the  people ;  originally 
even  that  of  their  kings,  till  dear-bought  experience  evinced  the  conveni- 
ence and  necessity  of  establishing  an  hereditary  succession  to  the  crown. 
But  that  of  all  subordinate  magistrates,  their  military  officers  or  heretochs, 
their  sheriffs,  their  conservators  of  the  peace,  their  coroners,  their  port- 
reeves (since  changed  into  mayors  and  bailiffs),  and  even  their  tything-men 
and  borsholders  at  the  leet,  continued,  some  till  the  Norman  conquest, 
others  for  two  centuries  after,  and  some  remain  to  this  day.  3.  The  de- 
scent of  the  crown,  when  once  a  royal  family  was  established,  upon  near- 
ly the  same  hereditary  principles  upon  which  it  has  ever  since  continued ; 
only  that,  perhaps,  in  case  of  minority,  the  next  of  kin  of  full  age  would 
ascend  the  throne,  as  king,  and  not  as  protector ;  though,  after  his  death, 
the  crown  immediately  reverted  back  to  the  heir.  4.  The  great  paucity 
of  capital  punishments  for  the  first  offence ;  even  the  most  notorious  offend- 
ers being  allowed  to  commute  it  for  a  fine  or  weregUdy  or,  in  default  of  pay- 
ment, perpetual  bondage  ;  to  which  our  benefit  of  clergy  has  now  in  some 
measure  succeeded.  5.  The  prevalence  of  certain  customs,  as  heriots 
and  military  services  in  proportion  to  every  man^s  land,  which  much  re- 
sembled the  feodal  constitution  ;  but  yet  were  exempt  from  all  its  rigorous 
hardships :  and  which  may  be  well  enough  accounted  for,  by  supposing 
them  to  be  brought  from  the  continent  by  the  first  Saxon  invaders,  in  tho 
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primitive  moderation  and  simplicity  of  the  feodal  law  :  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrines 
and  oppressive  consequences  out  of  what  was  originally  intended  as  a 
law  of  liberty.  6.  That  their  estates  were  liable  to  forfeiture  for  treason, 
but  that  the  doctrine  of  escheats  and  corruption  of  blood  for  felony,  or  any 
other  cause,  was  utterly  unknown  amongst  them.  7.  The  descent  of 
their  lands  to  all  the  males  equally,  without  any  right  of  primogenitnre  ;  a 
custom,  which  obtained  among  the  Britons,  was  agreeable  to  the  Roman 
law,  and  continued  among  the  Saxons  till  the  Norman  conquest : 
^though  really  inconvenient,  and  more  especially  destructive  to  [*414] 
ancient  families  ;  which  are  in  monarchies  necessary  to  be  sup- 
ported, in  order  to  form  and  keep  up  a  nobility,  or  intermediate  state 
between  the  prince  and  the  common  people.  8.  The  courts  of  justice 
consisted  principally  of  the  county  courts,  and  in  cases  of  weight  or 
nicety  the  king's  court  held  before  himself  in  person,  at  the  time  of  his 
parliaments ;  which  were  usually  holden  in  different  places,  according  as 
he  kept  the  three  great  festivals  of  christmas,  easier,  and  whitsuntide. 
An  institution  which  was  adopted  by  king  Alonso  VII.  of  Castile,  about 
a  century  aAer  the  conquest :  who  at  the  same  three  great  feasts  was 
wont  to  assemble  his  nobility  and  prelates  in  his  court ;  who  there  heard 
and  decided  all  controversies,  and  then,  having  received  his  instructions, 
departed  home  (d).  These  county  courts  however  differed  from'  the  mo^^ 
dem  ones,  in  that  the  ecclesiastical  and  civil  jurisdiction  were  blended  to* 
gether,  thd  bishop  and  the  ealdorman  or  sheriff  sitting  in  the  same  county 
court ;  and  also  that  the  decisions  and  proceedings  therein  were  much 
more  simple  and  unembarrassed  :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually  advance  to  an* 
tiquity.  9.  Trials,  among  a  people  who  had  a  very  strong  tincture  of  su* 
perstition,  were  permitted  to  be  by  ordeal,  by  the  corsned,  or  morsel  of  exe* 
oration,  or  by  vxiger  of  law  with  compurgators,  if  the  party  chose  it ;  but 
frequently  they  were  also  by  jury :  for,  whether  or  no  their  jnries  consisted 
precisely  of  twelve  men,  or  were  bound  to  a  strict  unanimity ;  yet  the 
general  constitution  of  this  admirable  criterion  of  truth,  and  most  impor* 
tant  guardian  both  of  public  and  private  liberty,  we  owe  to  our  Saxon  an- 
cestors. Thus  stood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman  invasion ;  when  the  second  period  of  our  legal  history  com- 
mences. 

II.  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws, 
as  it  did  in  our  ancient  line  of  king*s  :  and  though  the  alteration  of 
the  former  was  effected  rather  by  the  ^consent  of  the  people,  than    [*415] 
any  right  of  conquest,  yet  that  consent  seems  to  have  been  partly 
extorted  by  fear,  and  partly  given  without  any  apprehension  of  ihe  conse- 
quences which  afterwards  ensued. 

I.  Among  the  first  of  these  alterations  we  may  reckon  the  separation  of 
the  ecclesiastical  courts  from  the  civil :  effected  in  order  to  ingratiate  the 
new  king  with  the  popish  clergy,  who  for  some  time  before  had  been 
endeavouring  all  over  Europe  to  exempt  themselves  from  the  secular 
power ;  and  whose  demands  the  conquerer,  like  a  politic  prince,  thought 
U  prudent  to  comply  with,  by  reason  that  their  reputed  sanctity  had  a 
great  influence  over  the  minds  of  the  people ;  and  because  all  Uie  little 
learning  of  the  times  was  engrossed  into  their  hands,  which  made  them 

(i)  Mod.  Uh.  Hilt.  XX.  114. 
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necessary  men,  and  by  all  means  to  be  gained  over  to  his  interests.  And 
this  was  the  more  easily  effected,  because  the  disposal  of  all  the  episcopal 
sees  being  then  in  the  breast  of  the  king,  he  had  taken  care  to  fill  them 
with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution  consisted  in 
the  depopulation  of  whole  countries,  for  the  purposes  of  the  king's  royal 
diversion  ;  and  subjecting  both  them  and  all  the  ancient  forests  of  the 
kingdom,  to  the  unreasonable  severities  of  forest-laws  imported  from  the 
continent,  whereby  the  slaughter  of  a  beast  was  made  almost  as  penal  as 
the  death  of  a  man.  In  the  Saxon  times,  though  no  man  was  allowed 
to  kill  or  chase  the  king's  deer,  yet  he  might  start  any  game,  pursue,  and 
kill  it,  upon  his  own  estate.  But  the  rigour  of  these  new  constitutions 
vested  the  sole  property  of  all  the  game  in  England  in  the  king  alone  (2) ; 
and  no  man  was  entitled  to  disturb  any  fowl  of  the  air,  or  any  beast  of  the 
field,  of  such  kinds  as  were  specially  reserved  for  the  royal  amusement  of 
the  sovereign,  without  express  licence  from  the  king  by  a  grant  of  a  chase 
or  free- warren :  and  those  franchises  were  granted  as  much  with  a  view  to 
preserve  the  breed  of  animals  as  to  indulge  the  subject.     From  a  similar 

principle  to  which,  though  the  forest-laws  are  now  mitigated,  and 
[*416]    by  degrees  *grown  entirely  obsolete,  yet  from  this   root  has 

sprung  a  bastard  slip,  known  by  the  name  of  the  game-law,  now 
arrived  to  and  wantoning  in  its  highest  vigour :  both  founded  upon  the 
same  unreasonable  notions  of  permanent  property  in  wild  creatures ;  aud 
both  productive  of  the  same  tyranny  to  the  commons  ;  but  with  this  dif- 
ference, that  the  forest-laws  established  only  one  mighty  hunter  throughout 
the  land,  the  game-laws  have  raised  a  little  Nimrod  in  every  manor. 
And  in  one  respect  the  ancient  law  was  much  less  unreasonable  than  the 
modern  :  for  the  king's  grantee  of  a  chase  or  free-warren  might  kill  game 
in  every  part  of  his  franchise ;  but  now,  though  a  freeholder  of  less  than 
100/.  a  year  is  forbidden  to  kill  a  partridge  upon  his  own  estate,  yet  no- 
body else  (not  even  the  lord  of  the  manor,  unless  he  hath  a  grant  of  free- 
warren)  can  do  it  without  committing  a  trespass,  and  subjecting  himself  to 
an  action. 

3.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  reme- 
dial influence  of  the  county  courts,  the  great  seats  of  Saxon  justice,  and 
extending  the  original  jurisdiction  of  the  king's  justiciars  to  all  kinds  of 
causes,  arising  in  all  parts  of  the  kingdom.  To  this  end  the  aula  regis, 
with  all  its  multifarious  authority,  was  erected ;  and  a  capital  justiciary 
appointed,  with  powers  so  large  and  boundless,  that  he  became  at  leng^i 
a  tyrant  to  the  people,  and  formidable  to  the  crown  itself.  The  constitu- 
tion of  this  court,  and  the  judges  themselves  who  presided  there,  were 
fetched  from  the  duchy  of  Normandy :  and  the  consequence  naturally  was, 
the  ordaining  that  all  proceedings  in  the  king's  courts  should  be  carried  on 
in  the  Norman,  instead  of  the  English  language.  A  provision  the  more 
necessary,  because  none  of  his  Norman  justiciars  understood  English ;  but 
as  evident  a  badge  of  slavery  as  ever  was  imposed  upon  a  conquered  peo- 
ple. This  lasted  till  king  Edward  the  Third  obtained  a  double  victory, 
over  the  armies  of  France  in  their  own  country,  and  their  language  in  our 

courts  here  at  home.     But  there  was  one  mischief  too  deeply 

•[*417]    rooted  thereby,  and  which  this  caution  of  *king  Edward  came  too 

late  to  eradicate.     Instead  of  the  plain  and  easy  method  of  deter- 

(2)  See  tills  controverted,  ante,  2  book,  p.  419.  n.  9. 
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mining  suits  in  the  county  courts,  the  chicanes  and  subtleties  of  Norman 
jurisprudence  had  taken  possession  of  the  king's  courts,  to  which  every 
cause  of  consequence  was  drawn.  Indeed  that  age,  and  those  immediately 
succeeding  it,  were  the  sera  of  refinement  and  subtility.  Their  is  an  ac- 
tive principle  in  the  human  soul,  that  will  ever  be  exerting  its  faculties  to 
the  utmost  stretch,  in  whatever  employment,  by  the  accidents  •f  time  and 
place,  the  general  plan  of  education,  or  the  customs  and  manners  of  the 
age  and  country,  it  may  happen  to  find  itself  engaged.  The  northern  con- 
querors of  Europe  were  then  emerging  from  the  grossest  ignorance  in  point 
of  literature ;  and  those  who  had  leisure  to  cultivate  is  progress,  were 
such  only  as  were  cloistered  in  monasteries,  the  rest  being  all  soldiers  or 
peasants.  And,  unfortunately,  the  first  rudiments  of  science  which  they 
imbibed  were  those  of  Aristotle's  philosophy,  conveyed  through  the  me- 
dium of  his  Arabian  commentators ;  which  were  brought  from  the  east  by 
the  Saracens  into  Palestine  and  Spain,  and  translated  into  barbarous  Latin. 
So  that,  though  the  materials  upon  which  they  were  naturally  employed, 
in  the  infancy  of  a  rising  state,  were  those  of  the  noblest  kind  ;  the  esta- 
blishment of  religiour  and  the  regulations  of  civil  polity  ;  yet  having  only 
such  tools  to  work  with,  their  execution  was  trifiing  and  flimsy.  Both  the 
divinity  and  the  law  of  those  times  were  therefore  frittered  into  logical  dis- 
tinctions, and  drawn  out  into  metaphysical  subtleties,  with  a  skill  most 
amazingly  artificial :  but  which  serves  no  other  purpose,  than  to  shew  the 
vast  powers  of  the  human  intellect,  however  vainly  or  preposteriously  em- 
ployed. Hence  the  law  in  particular,  which  (being  intended  for  universal 
reception)  ought  to  be  a  plain  rule  of  action,  became  a  science  of  the 
greatest  intricacy ;  especially  when  blended  with  the  new  refinements  en- 
grafted upon  feodal  property :  which  refinements  were  from  time  to  time 
gradually  introduced  by  the  Norman  practitioners,  with  a  view  to  super- 
sede (as  they  did  in  great  measure)  the  more  homely,  but  more  intelligible, 
maxims  of  distributive  justice  among  the  Saxons.  And,  to  say 
the  truth,  these  ^scholastic  reformers  have  transmitted  their  dia-  [*418] 
lect  and  finesses  to  posterity,  so  interwoven  in  the  body  of  our  le- 
gal polity,  that  they  cannot  now  be  taken  out  without  a  manifest  injury 
to  the  substance.  Statute  after  statute  has  in  later  times  been  made,  to 
pare  ofi*  these  troublesome  excrescences,  and  restore  the  common  law  to 
its  pristine  simplicity  and  vigour  ;  ^nd  the  endeavour  has  greatly  succeed- 
ed :  but  still  the  scars  are  deep  and  visible ;  and  the  liberality  of  our 
modem  courts  of  justice  is  frequently  obliged  to  have  recourse  to  unaccount- 
able fictions  and  circuities,  in  order  to  recover  that  equitable  and  substantial 
justice,  which  for  a  long  time  was  totally  buried  under  the  narrow  rules 
and  fanciful  niceties  of  metaphysical  and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for 
the  decision  of  all  civil  and  criminal  questions  of  fact  in  the  last  resort. 
This  was  the  immemorial  practice  of  all  the  northern  nations ;  but  first 
reduced  to  regular  and  stated  forms  among  the  Burgundi,  about  the  close 
of  the  fifth  century  :  and  from  them  it  passed  to  other  nations,  particular- 
ly the  Franks  and  the  Normans  :  which  last  had  the  honour  to  establish  it 
here,  though  clearly  an  unchristain,  as  well  as  most  uncertain,  method  of 
trial.  But  it  was  a  sufficient  recommendation  of  it  to  the  conqueror  and 
his  warlike  countrymen,  that  it  was  the  usage  of  their  native  duchy  of 
Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  our  civil  and  mili- 
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tary  polity,  was  the  engrafting  on  all  landed  estates,  a  few  only  excepted, 
the  fiction  of  feodal  tenure  ;  which  drew  after  it  a  numerous  and  oppressive 
train  of  servile  fruits  and  appendages ;  aids,  reliefs,  primer  seisins,  ward- 
ships, marriages,  escheats,  and  fines  for  alienation ;  the  genuine  con- 
sequences of  the  maxim  then  adopted,  that  all  the  lands  in  England  were 
derived  from,  and  holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as  abso- 
[*41 9]  lute  a  slavery,  as  was  in  the  power  of  a  warlike,  an  ^ambitious, 
and  a  politic  prince  to  create.  The  consciences  of  men  were  en- 
slaved by  four  ecclesiastics,  devoted  to  a  foreign  power,  and  unconnected 
with  the  civil  state  under  which  they  lived  :  who  now  imported  from  Rome 
for  the  first  time  the  yvhole  farrago  of  superstitious  novelties,  which  had 
been  engendered  by  the  blindness  and  corruption  of  the  times,  between  the 
first  mission  of  Augustin  the  monk,  and  the  Norman  conquest ;  such  as 
transubstamiation,  purgatory,  communion  in  one  kind,  and  the  worship  of 
saints  and  images  ;  not  forgetting  the  imiversal  supremacy  and  dogmati- 
cal infallibility  of  the  holy  see.  The  laws,  too,  as  well  as  the  prayers, 
were  administered  in  an  unknown  tongue.  The  ancient  trial  by  jury  gave 
way  to  the  impious  decision  by  battel.  The  forest-laws  totally  restrained 
all  rural  pleasures  and  manly  recreations.  And  in  cities  and  towns  the  case 
was  no  better ;  all  company  bein?  obliged  to  disperse,  and  fire  and  candle 
to  be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melancholy  curfue. 
The  ultimate  property  of  all  lands,  a^d  a  considerable  share  of  the  present 
profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Norman  fa- 
vourites ;  who,  by  a  gradual  progression  of  slavery,  were  absolute  vassals 
to  the  crown,  and  as  absolute  tyrants  to  the  commons.  Unheard-of  for- 
feitures, talliages,  aids,  and  fines,  were  arbitrarily  extracted  from  the  pillag- 
ed landholders,  in  pursuance  of  the  new  system  of  tenure.  And,  to  erown 
all,  as  a  consequence  of  the  tenure  by  knight-service,  the  king  has  always 
teady  at  his  command  an  army  of  sixty  thousand  knights  or  milites ;  who 
were  bound,  upon  pain  of  confiscating  their  estates,  to  attend  him  in  time 
of  invasion,  or  to  quell  any  domestic  insurrection.  Trade,  or  foreign  mer- 
chandise, such  as  it  then  was,  was  carried  on  by  the  Jews  and  Lombards, 
and  the  very  name  of  an  English  fieet,  which  king  Edgar  had  rendered  so 
formidable,  was  utterly  unknown  to  Europe  :  the  nation  consisting  wholly 
of  the  clergy,  who  were  also  the  lawyers ;  the  barons,  or  great  lords  of 
the  land ;  the  knights,  or  soldiery,  who  were  the  subordinate  land* 
holders  ;  and  the  burghers,  or  inferior  tradesmen,  who  from  their  insigni- 
ficancy happily  retained,  in  their  socage  and  burgage  tenure,  some 
[*420]  •points  of  their  ancient  freedom.  All  the  rest  were  villeins  or 
bondmen. 
From  so  complete  and  well-concerted  a  scheme  of  servility,  it  has  been 
the  work  of  generations  for  our  ancestors,  to  redeem  themselves  and  their 
posterity  into  that  state  of  liberty  which  we  now  enjoy  :  and  which  there- 
fore is  not  to  be  looked  upon  as  consisting  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  some  slavish  and  narrow* 
minded  writers  in  the  last  century  endeavoured  to  maintain  ;  but  as,  in  ge- 
neral, a  gradual  restoration  of  that  ancient  constitution,  whereof  our  Saxon 
forefathers  had  been  unjustly  deprived,  partly  by  the  policy,  and  partly  by 
the  force  of  the  Norman.  How  that  restoration  has,  in  a  long  series  of 
years,  been  step  by  step  efiected,  I  now  proceed  to  inquire. 

William  Rufus  proceeded  on  his  father^s  plan,  and  in  some  points  ex- 
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tended  it ;  particularly  with  regard  to  the  forest-laws.  Bat  his  brother  and 
successor,  Henry  the  First,  found  it  expedient,  when  first  he  came  to  the 
crown,  to  ingratiate  himself  with  the  people  ;  by  restoring  (as  our  monk- 
ish historians  tell  us)  the  laws  of  king  Edward  the  Confessor.  The  ground 
whereof  is  this  :  that  by  charter  he  gave  up  the  great  grievances  of  mar- 
riage, ward,  and  relief,  the  beneficial  pecuniary /rut^f  of  his  feodal  tenures  ; 
but  reserved  the  tenures  themselves,  for  the  same  military  purposes  that 
his  father  introduced  them.  He  also  abolished  the  cwrfeu  (e) :  for,  though  it 
is  mentioned  in  our  laws  a  full  century  afterwards  (/),  yet  it  is  rather  spoken 
of  as  a  known  time  of  night  (so  denominated  from  that  abrogated  usage), 
than  as  a  still  subsisting  custom.  There  is  extant  a  code  of  laws  in  his 
name,  consisting  partly  of  those  of  the  Confessor,  but  with  great  additions 
and  alterations  of  his  own;  and  chiefiy  calculated  for  the  regulation  of  the 
county  courts.  It  contains  some  directions  a9  to  crimes  and  their  punish- 
ments (that  of  theft  being  made  capital  in  his  reign),  and  a  few 
things  relating  to  estates,  ^particularly  as  to  the  descent  of  lands  :  [^'i'^l] 
which  being  by  the  Saxon  laws  equally  to  all  the  sons,  by  the 
feodal  or  Norman  to  the  eldest  only,  king  Henry  here  moderated  the 
difference;  directing  the  eldest  son  to  have  only  the  principal  estate,  ^^  pri- 
mum  patris  feudum"  the  rest  of  his  estates,  if  he  had  any  others,  being 
equally  divided  among  them  all.  On  the  other  hand,  he  gave  up  to  the 
clergy  the  free  election  of  bishops  and  mitred  abbots :  reserving  however 
these  ensigns  of  patronage,  conge  (PesUre,  custody  of  the  temporalities 
when  vacant,  and  homage  upon  their  restitution.  He  lastly  united  again 
for  a  time  the  civil  and  ecclesiastical  courts,  which  union  was  soon  dissolv- 
ed by  his  Norman  clergy :  and,  upon  that  final  dissolution,  the  cognizance 
of  testamentary  causes  seems  to  have  been  first  given  to  the  ecclesiastical 
court.  The  rest  remained  as  in  his  father's  time  ;  from  whence  we  may 
easily  perceive  how  far  short  this  was  of  a  thorough  restitution  of  king 
Edward's,  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at 
his  accession,  especially  with  regard  to  redressing  the  grievances  of  the 
forest-laws,  but  performed  no  great  matter  either  in  that  or  in  any  other 
point.  It  is  from  his  reign,  however,  that  we  are  to  date  the  introduction 
of  the  Roman  civil  and  canon  laws  into  this  realm  :  and  at  the  same  tin^e 
was  imported  the  doctrine  of  appeals  to  the  court  of  Rome,  as  a  branch  of 
the  canon  law. 

By  the  time  of  king  Henry  the  Second,  if  not  earlier,  the  charter  of 
Henry  the  First  seems  to  have  been  forgotten  :  for  we  find  the  claim  of 
marriage,  ward,  and  relief,  then  flourishing  in  full  vigour.  The  right  of 
primogeniture  seems  also  to  have  tacitly  revived,  being  found  more  con- 
venient for  the  public  than  the  parcelling  of  estates  into  a  multitude  of 
minute  subdivisions.  However,  in  this  princess  reign  much  was  done  to 
methodize  the  laws,  and  reduce  them  into  a  regular  order ;  as  appears  from 
that  excellent  treatise  of  Glanvil ;  which,  though  some  of  it  be  now  anti- 
quated and  altered,  yet,  when  compared  with  the  code  of  Henry 
the  First,  *it  carries  a  manifest  superiority  (g).  Throughout  his  [*422] 
reign  also  was  continued  the  important  struggle,  which  we  have 
had  occasion  so  often  to  mention,  between  the  laws  of  England  and 
Rome  :    the  former  supported  by  iJie  strength  of  the  temporal  nobility, 

(«)  SiMlm.  Cod.  LL.  W.  I.  S88.    Hen.  L  SM.  (g)  HaI.  lUst.  C.  L.  188. 

(/)  Slat.  Civ.  Lond  13  Edw.  I. 
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when  endeavoured  to  be  supplanted  in  favour  of  the  latter  by  the  popish 
clergy.     Which  dispute  was  kept  on  foot  till  the  reign  of  Edward  the 
First :  when  the  laws  of  England,  under  the  new  discipline  introduced  by 
that  skilful  commander,  obtained  a  complete  and  permanent  victory .     In 
the  present  reign  of  Henry  the  Second,  there  are  four  things  which  pecu- 
liarly merit  the  attention  of  a  legal  antiquarian  :  *l .  The  constitutions  of 
the  parliament  at  Clarendon,  a.  d.  1164,  whereby  the  king  checked  the 
power  of  the  pope  and  his  clergy,  and  greatly  narrowed  the  total  exemp- 
tion they  claimed  from  the  secular  jurisdiction :  though  his  farther  progress 
was  unhappily  stopped,  by  the  fatal  events  of  the  disputes  between  him 
and  archbishop  Becket.     2.  The  institution  of  the  office  of  justices  in  eyre, 
in  itinere ;  the  king  having  divided  the  kingdom  into  six  circuits  (a  little 
different  from  the  present),  and  commissioned  these  new-created  judges  to 
administer  justice,  and  try  writs  of  assise  in  the  several  counties.     These 
i^emedies  are  said  to  have  been  then  first  invented  ;  before  which  all  causes 
were  usually  terminated  in  the  county  courts,  according  to  the  Saxon  cus- 
tom ;  or  before  the  king's  justiciaries  in  the  aula  regis ^  in  pursuance  of  the 
Norman  regulations.     The  latter  of  which  tribunals,  travelling  about  with 
the  king's  person,  occasioned  intolerable  expense  and  delay  to  the  suitors ; 
and  the  former,  however  proper  for  little  debts  or  minute  actions,  where 
even  injustice  is  better  than  procrastination,  were  now  become  liable  to 
too  much  ignorance  of  the  law,  and  too  much  partiality  as  to  facts,  to  de- 
termine matters  of  considerable  moment.     3.  The  introduction  and  esta- 
blishment of  the  grand  assize,  or  trial  by  special  kind  of  jury  in  a  writ  of 
right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the  barbarous 

and  Norman  trial  by  battel.  4.  To  this  time  must  also  be  refer- 
[•423]    red  the  introduction  of  escuage,  or  pecuniary  ^commutation  for 

personal  military  service  ;  which  in  process  of  time  was  the  pa- 
rent of  the  ancient  subsidies  granted  to  the  crown  by  parliament,  and  the 
land-tax  of  later  times. 

Richard  the  First,  a  brave  and  magnanimous  prince,  was  a  sportsman 
as  well  as  a  soldier ;  and  therefore  enforced  the  forest-laws  with  some 
rigour ;  which  occasioned  many  discontents  amonj^  his  people :  though 
(according  to  Matthew  Paris)  he  repealed  the  penalties  of  castration,  loss 
of  eyes,  and  cutting  off  the  hands  and  feet,  before  inflicted  on  such  as 
transgressed  in  hunting;  probably  finding  that  their  severity  prevented 
prosecutions.  He  also,  when  abroad,  composed  a  body  of  naval  laws  at 
the  isle  of  Oleron,  which  are  still  extant,  and  of  high  authority ;  for  in 
his  time  we  began  again  to  discover,  that  (as  an  island)  we  were  natural- 
ly a  maritime  power.  But  with  regard  to  civil  proceedings,  we  find  no- 
thing very  remarkable  in  this  reign,  except  a  few  regulations  regarding 
the  Jews,  and  the  justices  in  eyre  :  the  king's  thoughts  being  chiefly  taken 
up  by  the  knight  errantry  of  a  croisade  against  the  Saracens  in  the  holy 
land. 

In  king  John's  time,  and  that  of  his  son  Henry  the  Third,  the  rigours 
of  the  feodal  tenures  and  the  forest-laws  were  so  warmly  kept  up,  that  they 
occasioned  many  insurrections  of  the  barons  or  principal  feudatories : 
which  at  last  had  this  effect,  that  first  king  John,  and  afterwards  his  son, 
consented  to  the  two  famous  charters  of  English  liberties,  magna  carta,  and 
carta  deforesta.  Of  these  the  latter  was  well  calculated  to  redress  many 
grievances,  and  encroachments  of  the  crown,  in  the  exertion  of  forest-law : 
and  the  former  confirmed  many  liberties  of  the  church,  and  redressed  many 
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griorances  incident  to  feodal  tenures,  of  no  small  moment  at  the  time ; 
&oagli  now,  unless  considered  attentirely  and  with  this  retrospect,  they 
seem  bnt  of  trifling  concern.  But,  besides  these  feodal  prorisions,  care 
WBs  also  taken  therein  to  protect  the  subject  against  other  oppressions, 
then  frequently  arising  from  unreasonable  amercements,  from  illegal  dis- 
tresses, or  other  process  for  debts  or  services  due  to  the  crown,  and 
*fTom  the  tyrannical  abuse  of  the  prerogative  of  parve3rance  and  [*424] 
pre-emption.  It  fixed  the  forfeiture  of  lands  for  felony  in  the 
same  manner  as  it  still  remains ;  prohibited  for  the  future  the  grants  of  ex- 
clusive fisheries  ;  and  the  erection  of  new  bridges  so  as  to  oppress  the 
neighbourhood.  With  respect  to  private  rights  :  it  established  the  testa- 
mentary power  of  the  subject  over  part  of  his  personal  estate,  the  rest  be- 
ing distributed  among  his  wife  and  children  ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  since  ;  and  prohibited  the  appeals  of  wo- 
men, unless  for  the  death  of  their  husbands.  In  matters  of  public  police  , 
and  national  concern  :  it  enjoined  an  uniformity  of  weights  and  measures ; 
gave  new  encouragements  to  commerce,  by  the  protection  of  merchant 
strangers  ;  and  forbad  the  alienation  of  lands  in  mortmain.  With  regard 
to  the  administration  of  justice  :  besides  prohibiting  all  denials  or  delays 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminister,  that  the  suitors 
might  no  longer  be  harassed  with  following  the  king's  person  in  all  his 
progresses  ;  and  at  the  same  time  brought  we  trial  of  issues  home  to  the 
very  doors  of  the  freeholders,  by  directing  assises  to  be  taken  in  the  proper 
counties,  and  establishing  annual  circuits  ;  it  also  corrected  some  abuses 
then  incident  to  the  trials  by  wager  of  laW  and  of  battel ;  directed  the 
regular  awarding  of  inquest  for  life  or  member ;  prohibiting  the  king's  in- 
ferior ministers  from  holding  pleas  of  the  crown,  or  trpng  any  criminal 
charge,  whereby  many  forfeitures  might  otherwise  have  unjustly  accrued 
to  the  exchequer :  and  regulated  the  time  and  place  of  holding  the  inferior 
tribunals  of  justice,  the  county-court,  sheriff's  toum,  and  court-leet.  It 
confirmed  and  established  the  liberties  of  the  city  of  London,  and  all  other 
cities,  boroughs,  towns,  and  ports  of  the  kingdom.  And,  lastly  (which 
alone  would  have  merited  the  title  that  it  bears,  o7  the  great  charter),  it 
protected  eveiy  individual  of  the  nation  in  the  free  enjoyment  of  his  life, 
his  liberty,  and  his  property,  unless  declared  to  be  forfeited  by  the  judg- 
ment of  his  peers,  or  the  law  of  the  land  (3). 

*However,  by  means  of  these  struggles,  the  pope  in  the  reign  [*425] 
of  king  John  gained  a  still  greater  ascendant  here,  than  he  ever 
had  before  enjoyed ;  which  continued  through  the  long  reign  of  his  son 
Henry  the  Third  :  in  the  beginning  of  whose  time  the  old  Saxon  trial  by 
ordeal  was  also  totally  abolished.  And  we  may  by  this  time  perceive,  in- 
Bracton's  treatise,  a  still  farther  improvement  in  the  method  and  regularity 
of  the  common  law,  especially  in  the  point  of  pleadings  {h).  Nor  must 
it  be  forgotten,  that  the  first  traces  which  remain  of  the  separation  of  the- 
greater  barons  from  the  less,  in  the  constitutions  of  parliaments,  are  found' 
in  the  great  charter  of  king  John  ;  though  omitted  in  that  of  Henry  III. ; 

(A)  Hal.  Hist.  C.  L.  150. 

(3)  TIm  following  ii  the  celebrated  29th  euis,  aut  atlagetur,aat  exulet,  aataliquomodo 

chapter  of  magna  carta^  ike  foundation  of  the  destmator,  nee  super  enm  ibimus,  nee  super 

liberty  of  Engiisbmen :  etun  initteniixs»  nisi  per  legale  judieimn  pariam 

•<  Nulloa  liber  homo  capiatur,  vel  impriso-  suoramTel  per  legem  term.    NalU  ▼endemiUL 

netur,  aut  disseisiatur  de  libera   tenemento  nulli  negabimus,  ant  difieremoJi  rectum  vel 

sue  vel  libertatibus  Tel  Hberis  consuetudinibus  justit iam." 
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and  that,  towards  the  end  of  the  latter  of  these  reigns,  we  find  the  ficBt 
record  of  any  writ  for  summoning  knights,  citizens,  and  burgesses  to  par- 
liament. And  here  we  conclude  the  second  period  of  our  English  legal 
history. 

III.  The  third  commences  with  the  reign  of  Edward  the  First,  who 
hath  justly  been  styled  our  English  Justinian.  For  in  his  time  the  law 
did  receive  so  sudden  a  perfection,  that  sir  Matthew  Hale  does  not  scruple 
to  affirm  (t),  that  more  was  done  in  the  first  thirteen  years  of  his  reign  to 
settle  and  establish  the  distributive  justice  of  the  kingdom,  than  in  all  the 
ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regula- 
tions ;  but  the  principal  may  be  reduced  under  the  following  general  heads. 
1.  He  established,  confirmed,  and  settled,  the  great  charter  and  charter  of 
forests.  2.  He  gave  a  mortal  wound  to  the  encroachments  of  the  pope 
and  his  clergy,  by  limiting  and  establishing  the  bounds  of  ecclesiastical 
jurisdiction :  and  by  obliging  the  ordinary,  to  whom  all  the  goods  of  intes- 
tates at  that  time  belonged,  to  discharge  the  debts  of  the  deceased.  3.  He 
defined  the  limits  of  the  several  temporal  courts  of  the  highest  jurisdiction, 
those  of  the  king's  bench,  common  pleas,  and  exchequer  ;  so  as 
[*426]  *they  might  not  interfere  with  each  other's  proper  business  :  to  do 
which  they  must  now  have  recourse  to  a  fiction,  very  necessary 
and  beneficial  in  the  present  enlarged  state  of  property.  4.  He  settled 
the  boundaries  of  the  inferior  courts  m  counties,  hundreds,  and  manors  : 
confining  them  to  causes  of  no  great  amount,  according  to  their  primitive 
institution :  though  of  considerably  greater,  than  by  the  alteration  of  the 
value  of  money  they  are  now  permitted  to  determine.  5.  He  secured  the 
property  of  the  subject,  by  abolishing  all  arbitrary  taxes  and  talliages, 
levied  without  consent  of  the  national  council.  6.  He  guarded  the  common 
jvistice  of  the  kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of 
sending  mandates  to  interfere  in  private  causes.  7.  He  settled  the  form, 
solemnities,  and  effect,  of  fines  levied  in  the  court  of  common  pleas : 
though  the  thing  in  itself  was  of  Saxon  original.  8.  He  first  established 
a  repository  for  the  public  records  of  the  kingdom ;  few  of  which  are  an- 
cienter  than  the  reigru  of  his  father,  and  those  were  by  him  collected.  9. 
He  improved  upon  the  laws  of  king  Alfred,  by  that  great  and  orderly 
method  of  watch  and  ward,  for  preserving  the  public  peace  and  pre- 
venting robberies,  established  by  the  statute  of  Winchester.  10.  He  set- 
tled and  reformed  many  abases  incident  to  tenures,  and  removed  some  re- 
straints on  the  alienation  of  landed  property,  by  the  statute  of  guia  emp- 
tores,  11.  He  instituted  a  speedier  way  for  the  recovery  of  debts,  by 
granting  execution,  not  only  upon  goods  and  chattels,  but  also  upon  lands,  by 
writ  of  elegit ;  which  was  of  signal  benefit  to  a  trading  people :  and  upon 
the  same  commercial  ideas,  he  also  allowed  the  charging  of  lands  in  a  sta- 
tute merchant,  to  pay  debts  contracted  in  trade,  contrary  to  all  feodal  prin- 
ciples. 12.  He  efiectually  provided  for  the  recovery  of  advowsous,  as  tem- 
poral rights  ;  in  which,  before,  the  law  was  extremely  deficient.  13.  He 
also  effectually  closed  the  great  giilpb,  in  which  all  the  landed  property  of 
the  kingdom  was  in  danger  of  being  swallowed,  by  his  reiterated  statutes 
of  mortmain ;  most  admirably  adapted  to  meet  the  frauds  that  had  then 
been  devised,  though  afterwards  contrived  to  be  evaded  by  the  in- 
[*427]    vention  of  uses.     *14.  He  established  a  new  limitation  of  pro. 

(0  Hal.  Hist.  C.  L.  158. 
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perty  by  the  creation  of  estates-tail ;  concerning  the  good  policy  of  which, 
modern  times  have,  however,  entertained  a  very  different  opinion.  15. 
He  reduced  all  Wales  to  the  subjection,  not  only  of  the  crown,  but  in  great 
measure  of  the  laws,  of  England  (which  was  thoroughly  completed  in  the 
reign  of  Henry  the  Eighth) ;  and  seems  to  have  entertained  a  design  of 
doing  the  like  by  Scotland,  so  as  to  have  formed  an  entire  and  complete 
union  of  the  island  of  Great  Britain. 

I  might  continue  this  catalogue  much  farther — but  upon  the  whole  we 
may  observe,  that  the  very  scheme  and  model  of  the  administration  of 
common  justice  between  party  and  party,  was  entirely  settled  by  this 
king  (k)  :  and  has  continued  nearly  Uie  same,  in  all  succeeding  ages,  to 
this  day,  abating  some  few  alterations,  which  ^e  humour  or  necessity  of 
subsequent  times  hath  occasioned.  The  forms  of  writs,  by  which  actions 
are  commenced,  were  perfected  in  his  reign,  and  established  as  models  for 
posterity.  The  pleadings,  consequent  upon  the  writs,  were  then  short, 
nervous,  and  perspicuous  ;  not  intricate,  verbose,  and  formal.  The  legal 
treatises,  written  in  his  time,  as  Britton,  Fleta,  Hengham,  and  the  rest,  are, 
for  the  most  part,  law  at  this  day ;  or  at  least  toere  so,  till  the  alteration  of 
tenures  took  place.  And,  to  conclude,  it  4s  from  this  period,  from  the^xact 
observalion  of  magna  carta,  rather  than  from  its  making  or  renewal^  in  the 
days  of  his  grandfather  and  father,  that  the  liberty  of  EngUshmen  began 
again  to  rear  its  head :  though  the  weight  of  the  military  tenures  hung 
heavy  upon  it  for  many  ages  after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  constitutions,  than 
that  from  his  time  to  that  of  Henry  the  Eighth,  there  happened  very  few, 
and  those  not  very  considerable,  alterations  in  the  legal  forms  of  proceedings. 
As  to  matter  of  substance :  the  old  Grothic  powers  of  electing  the 
principal  subordinate  magistrates,  the  sheriffs,  and  ^conservators  of  [*428] 
the  peace,  were  taken  from  the  people  in  the  reigns  of  Edward 
II.  and  Edward  III. ;  and  justices  of  the  peace  were  established  instead  of 
the  latter.  In  the  reign  also  of  Edward  the  Third  the  parliament  is  sup- 
posed most  probably  to  have  assumed  its  present  form ;  by  a  separation  of 
the  commons  from  the  lords.  The  statute  for  defining  and  ascertaining 
treasons  was  one  of  the  first  productions  of  this  new-modelled  assembly  ; 
and  the  translation  of  the  law  proceedings  from  French  into  Latin,  another. 
Much  also  was  done,  under  the  auspices  of  this  magnanimous  prince,  for 
establishing  our  domestic  manufactures  ;  by  prohibiting  the  exportation  of 
English  wool,  and  the  importation  or  wear  of  foreign  cloth  or  furs ;  and  by 
encouraging  cloth- workers  from  other  countries  to  settle  here.  Nor  was 
the  legislature  inattentive  to  many  other  branches  of  commerce,  or  indeed 
to  commerce  in  general :  for,  in  particular,  it  enlarged  the  credit  of  the 
merchant,  by  introducing  the  statute  staple  ;  whereby  he  might  the  more 
readily  pledge  his  lands  for  the  security  of  his  mercantile  debts.  And,  as 
personal  property  now  grew  by  the  extension  of  trade,  to  be  much  more 
considerable  than  formerly,  care  was  taken,  in  case  of  intestacies,  to  appoint 
administrators  particularly  nominated  by  the  law,  to  distribute  that  personal 
property  among  the  creditors  and  kindred  of  the  deceased,  which  before 
had  been  usually  applied,  by  the  ofiicers  of  the  ordinary,  to  uses  then  de- 
nominated pious.  The  statutes  also  of  praemunire,  for  effectually  depress- 
ing the  civU  power  of  the  pope,  were  the  work  of  this  and  the  subsequent 
reign.     And  the  establishment  of  a  laborious  parochial  clergy,  by  the  en- 


334  RISE,  PROGRESS,  AND  IMPROVEMENTS 

dowment  of  TicaTages  out  of  tlie  orergrown  possessions  of  the  monastenes, 
added  lustre  to  the  close  of  the  fourteenth  century :  though  the  seeds  of 
the  general  reformation,  which  were  therehy  first  sown  in  the  kingdom, 
were  almost  oTerwhelmed  by  the  spirit  of  persecution,  introduced  into  the 
laws  of  the  land  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Heniy  the  Seventh,  the  civil  wars  and 
[*429]  disputed  titles  to  the  crown  gave  no  leisure  for  farther  'juridical 
improvement ;  "  nam  silent  leges  inter  armaP — And  yef  it  is  to  these 
very  disputes  that  we  owe  the  happy  loss  of  all  the  dominions  of  the  crown 
on  the  continent  of  France ;  which  turned  the  minds  of  our  subsequent 
princes  entirely  to  domestic  concerns.  To  these  likewise  we  owe  the 
method  of  barring  entails  by  the  fiction  of  common  recoveries ;  invented  ori- 
ginally by  the  clergy,  to  evade  the  statutes  of  mortmain,  but  introduced 
under  Edward  the  Fourth,  for  the  purpose  of  unfettering  estates,  and  making 
them  more  liable  to  forfeiture :  while,  on  the  other  hand,  the  owners  en- 
deavoured to  protect  them  by  the  universal  establishment  of  uses^  another 
of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  Seventh,  his  ministers  (not  to  say  the 
king  himself)  were  more  industrious  in  hunting  out  prosecution  upon  old 
and  forgotten  penal  laws,  in  order  to  extort  money  from  the  subject,  than  in 
framing  any  new  beneficial  regulations.  For  the  distinguishing  character 
of  this  reign  was  that  of  amassing  treasure  in  the  king's  coffers,  by  every 
means  that  could  be  devised:  and  almost  every  alteration  in  the  laws, 
however  salutary  or  otherwise  in  their  future  consequences,  had  this  and 
this  only  for^heir  great  and  immediate  object.  To  this  end  the  court  of 
star-chamber  was  new-modelled,  and  armed  with  powers,  the  most  dan- 
gerous and  unconstitutional,  over  the  persons  and  properties  of  the  subject. 
Informations  were  allowed  to  be  received,  in  lieu  of  indictments,  at  the  as- 
sises and  sessions  of  the  peace,  in  order  to  multiply  fines  and  pecuniary 
penalties.  The  statute  of  fines  for  landed  property  was  craftily  and  covert- 
ly contrived,  to  facilitate  the  destruction  of  entails,  and  make  the  owners 
of  real  estates  moi:e  capable  to  forfeit  as  well  as  to  alien.  The  benefit 
of  clergy  (which  so  often  intervened  to  stop  attainders  and  save  the  inhe- 
ritance) was  now  allowed  only  once  to  lay  offenders  who  only  could  have 
inheritances  to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the 
case,  and  the  defendant  might  in  consequence  be  outlawed ;  because 
upon  such  outlawry  his  goods  became  the  property  of  the  crown. 
[*430]  In  short,  there  is  hardly  a  statute  in  this  reign  *introdnctive  of  a 
new  law  or  modifying  the  old,  but  what  either  directly  or  oblique- 
ly tended  to  the  emolument  of  the  exchequer.  • 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  history,  viz,  the  re- 
formation of  religion,  under  Henry  the  Eighth,  and  his  children  ;  which 
opens  an  entire  new  scene  in  ecclesiastical  matters ;  the  usurped  power  of 
the  pope  being  now  for  ever  routed  and  destroyed,  all  his  connections  with 
this  island  cut  off,  the  crown  restored  to  its  supremacy  over  spiritual  men 
and  causes,  and  the  patronage  of  bishoprics  being  once  more  indisputably 
vested  in  the  king.  And,  had  the  spiritual  courts  been  at  this  time  re- 
united to  the  civil,  we  should  have  seen  the  old  Saxon  constitution  with 
regard  to  the  ecclesiastical  polity  completely  restored. 

Wi{h  regard  also  to  our  civil  polity,  the  statute  of  wills,  and  the  statute 
of  uses  (both  passed  in  the  reign  of  this  prince),  made  a  great  alteration 
as  to  property :  the  former,  by  allowing  the  devise  of  real  estates  by  will. 
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which  before  was  in  general  forbidden ;  the  latter,  by  endeavouring  to  de- 
stroy the  intricate  nicety  of  t^^^,  though  the  narrowness  and  pedantry  of 
the  courts  of  common  law  prevented  this  statute  from  having  its  full  bene- 
ficial effect.  And  thence  the  courts  of  equity  assumed  a  jurisdiction,  dic- 
tated by  common  justice  and  common  sense  :  which  however  arbitrarily 
exercised  or  productive  of  jealousies  in  its  infancy,  has  at  length  been  ma- 
tured into  a  most  elegant  system  of  rational  jurisprudence ;  the  principles 
of  which  (notwithstanding  they  may  differ  in  forms)  are  now  equally 
adopted  by  the  courts  of  both  law  and  equity.  From  the  statute  of  uses, 
and  another  statute  of  the  same  antiquity  (which  protected  estates  for 
years  from  being  destroyed  by  the  reversioner),  a  remarkable  alteration 
took  place  in  the  mode  of  conveyancing  :  the  ancient  assurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  seldom  practised,  since  the 
more  easy  and  more  private  invention  of  transferring  property,  by  secret 
conveyances  to  uses,  and  long  terms  of  years,  being  now  continu- 
ally created  in  mortgages  *and  family  settlements,  which  may  be  [*43l] 
moulded  to  a  thousand  useful  purposes  by  the  ingenuity  of  an 
able  artist. 

The  farther  attacks  in  this  reign  upon  the  immunity  of  estates-tail, 
which  reduced  them  to  little  more  Uian  the  conditional  fees  at  the  common 
law,  before  the  passing  of  the  statute  de  danis ;  the  establishment  of  re- 
cognizances in  the  nature  of  a  statute-staple,  for  facilitating  the  raising  of 
money  upon  landed  security ;  and  the  introduction  of  the  bankrupt  laws, 
as  well  for  the  punishment  of  the  fraudulent,  as  the  relief  of  the  unfortu- 
nate, trader;  all  these  were  capital  alterations  of  our  legal  polity,  and 
highly  convenient  to  that  character,  which  the  English  began  now  to  re- 
assume,  of  a  great  commercial  people.  The  incorporation  of  Wales  with 
England,  and  the  more  uniform  administration  of  justice,  by  destroying 
some  counties  palatine,  and  abridging  the  unreasonable  privileges  of  such 
as  remained,  added  dignity  and  strength  to  the  monarchy ;  and,  together 
with  the  numerous  igiprovements  before  observed  upon,  and  the  redress  of 
many  grievances  and  oppressions  which  had  been  introduced  by  his  father, 
will  ever  make  the  administration  of  Henry  YHL  a  very  distinguished 
sera  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  that  (particularly  in  his  latter  years)  the 
royal  prerogative  was  then  strained  to  a  very  tyrannical  and  oppressive 
height;  and,  what  was  the  worst  circumstance, its  encroachments  were  es- 
tablished by  law,  under  the  sanction  of  those  pusillanimous  parliaments, 
one  of  which,  to  its  eternal  disgrace,  passed  a  statute,  whereby  it  was  en- 
acted that  the  king's  proclamations  should  have  the  force  of  acts  of  parlia- 
ment ;  and  others  concurred  in  the  creation  of  that  amazing  heap  of  wild 
and  new-fangled  treasons,  which  were  slightly  touched  upon  in  a  former 
chapter  (/).  Happily  for  the  nation,  this  arbitrary  reign  was  succeeded  by 
the  minority  of  an  amiable  prince ;  during  the  short  sunshine  of  which, 
great  part  of  these  extravagant  laws  were  repealed.  And,  to  do 
justice  to  the  shorter  reign  of  queen  Mary,  *many  salutary  and  [*432] 
popular  laws,  in  civil  matters,  were  made  under  her  administra- 
tion ;  perhaps  the  better  to  reconcile  the  people  to  the  bloody  measures 
which  she  was  induced  to  pursue,  for  the  re-establishment  of  religious  sla- 
very :  the  well-concerted  schemes  for  effecting  which,  were  (through  the  pro- 
vidence of  God)  defeated  by  the  seasonable  accession  of  queen  Elizabeth. 

(2)  SeeptfeSft. 
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The  religious  liberties  of  the  nation  being,  by  that  happy  event,  esta- 
blished (we  trust)  on  an  eternal  basis  (though  obliged  in  their  infancy  to 
be  guarded,  against  papists  and  other  non-conformists,  by  laws  of  too  san- 
guinary a  nature) ;  the  forest-laws  having  fallen  into  disuse  ;  and  the  ad- 
ministration of  civil  rights  in  the  courts  of  justice  being  carried  on  in  a  re- 
gular course,  according  to  the  wise  institutions  of  king  Edward  the  First, 
without  any  material  innovations ;  all  the  principal  grievances  introduced 
by  the  Norman  conquest  seem  to  have  been  gradually  shaken  off,  and  our 
Saxon  constitution  restored,  with  considerable  improvements  :  except  only 
in  the  continuation  of  the  military  tenures,  and  a  few  other  points,  which 
still  armed  the  crown  with  a  very  oppressive  and  dangerous  prerogative. 
It  is  also  to  be  remarked  that  the  spirit  of  enriching  the  clergy  and  endow- 
ing religious  houses  had  (through  the  former  abuse  of  it)  gone  over  to  such 
a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor  and  their  fa- 
vourites had  fallen  with  such  avidity  upon  the  spoils  of  the  church,  that  a 
decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  aliena- 
tions of  lands  and  tithes  belonging  to  the  church  and  universities.  The 
number  of  indigent  persons  being  also  greatly  increased,  by  withdrawing 
the  alms  of  the  monasteries,  a  plan  was  formed  in  the  reign  of  queen  Eli- 
zabeth, more  humane  and  beneficial  than  even  feeding  and  clothing  of  mil- 
lions ;  by  affording  them  the  means  (with  proper  industry)  to  feed  and 
to  clothe  themselves.  And,  the  farther  any  subsequent  plans  for  maintain- 
ing the  poor  have   departed  from  this  institution,  the  more  impracticable 

and  even  pernicious  their  visionary  attempts  have  proved. 
[*433]  ^However,  considering  the  reign  of  queen  Elizabeth  in  a  great 
and  political  view,  we  have  no  reason  to  regret  many  subsequent 
alterations  in  the  English  constitution.  For,  though  in  general  she  was  a 
wise  and  excellent  princess,  and  loved  her  people ;  though  in  her  time 
trade  flourished,  riches  increased,  the  laws  were  duly  administered,  the  na- 
tion was  respected  abroad,  and  the  people  happy  at  home :  yet,  the  in- 
crease of  the  power  of  the  star-chamber,  and  the  erection  of  the  high  com- 
mission court  in  matters  ecclesiastical,  were  the  work  of  her  reign.  She. 
also  kept  her  parliament  at  a  very  awful  distance :  and  in  many  particu- 
lars she,  at  times,  would  carry  the  prerogative  as  high  as  her  most  arbi- 
trary predecessors.  It  is  true,  she  very  seldom  exerted  this  prerogative,  so 
as  to  oppress  individuals  ;  but  still  she  had  it  to  exert :  and  therefore  the 
felicity  of  her  reign  depended  more  on  her  want  of  opportunity  and  incli- 
nation, than  want  of  power,  to  play  the  tyrant.  This  is  a  high  encomium 
on  her  merit ;  but  at  the  same  time  it  is  sufficient  to  shew,  ^at  these  were 
not  those  golden  days  of  genuine  liberty  that  we  formerly  were  taught  to 
beheve :  for,  surely,  the  true  liberty  of  the  subject  consists  not  so  much 
in  the  gracious  behaviour,  as  in  the  limited  power,  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and  in  property, 
had  paved  the  way,  by  imperceptible  yet  sure  degrees,  for  as  great  a  revo- 
lution in  government :  yet,  while  that  revolution  was  effecting,  the  crown 
became  more  arbitrary  than  ever,  by  the  progress  of  those  very  means, 
which  afterwards  reduced  its  power.  It  is  obvious  to  every  observer,  that, 
till  the  close  of  the  Lancastrian  civil  wars,  the  property  and  the  power  of 
the  nation  were  chiefly  divided  between  the  king,  the  nobility,  and  the  cler- 
gy. The  commons  were  generally  in  a  state  of  great  ignorance ;  their 
personal  wealth,  before  the  extension  of  trade,  was  comparatively  small ; 


OF  THE  LAWS  OP  ENGLAND.  337 

and  tbe  nature  of  their  landed  property  was  such,  as  kept  them  in  contin- 
ual dependence  upon  their  feodal  lord,  being  usually  some  power- 
ful baron,  some  opulent  abbey,  *of  sometimes  the  king  himself.  [*434] 
Though  a  notion  of  general  liberty  had  strongly  pervaded  and 
animated  the  whole  constitution,  yet  the  particular  liberty,  the  natural 
equality,  and  personal  independence  of  individuals,  were  little  regarded  or 
thought  of ;  nay,  even  to  assert  them  was  treated  as  the  height  of  sedition 
and  rebellion.  Our  ancestors  heard,  with  detestation  and  horror,  those  sen- 
timents rudely  delivered,  and  pushed  to  most  absurd  extremes,  by  the  vio- 
lence of  a  Cade  and  a  Tyler ;  which  have  since  been  applauded,  with  a 
zeal  almost  rising  to  idolatry,  when  softened  and  recommended  by  the 
eloquence,  the  moderation,  and  the  arguments  of  a  Sidney,  a  Locke,  and 
a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  re- 
ligous  reformation,  began  to  be  universally  disseminated  ;  when  trade  and 
navigation  were  suddenly  carried  to  an  amazing  extent,  by  the  use  of  the 
compass  and  the  consequent  discovery  of  the  Indies  ;  the  minds  of  men; 
thus  enlightened  by  science  and  enlarged  by  observation  and  travel,  began 
to  entertain  a  more  just  opinion  of  the  dignity  and  rights  of  mankind.  An 
inundation  of  wealth  flowed  in  upon  the  merchants,  and  middling  rank ; 
while  the  two  great  estates  of  the  kingdom,  which  formerly  had  balanced 
the  prerogative,  the  nobility  and  clergy,  were  greatly  impoverished  and 
weakened.  The  popish  clergy,  detected  in  their  frauds  and  abuses,  expo- 
sed to  the  resentment  of  the  populace,  and  stripped  of  their  lands  and 
revenues,  stood  trembling  for  their  very  existence.  The  nobles,  enervated 
by  the  refinements  of  luxury  (which  knowledge,  foreign  travel,  and  the 
progress  of  the  politer  arts,  are  too  apt  to  introduce  with  themselves),  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent  citizens, 
fell  into  enormous  expenses  ;  to  gratify  which  they  were  permitted,  by  the 
policy  of  the  times,  to  dissipate  their  overgrown  estates,  and  alienate  their 
ancient  patrimonies.  This  gradually  reduced  their  power  and  their  influ- 
ence within  a  very  moderate  bound :  while  the  king,  by  the  spoil  of  the 
monasteries  and  the  great  increase  of  the  customs,  grew  rich,  in- 
dependent, and  haughty ;  and  the  ^commons  were  not  yet  sensi-  [*435] 
ble  of  the  strength  they  had  acquired,  nor  urged  to  examine  its  ex- 
tent by  new  burthens  or  oppressive  taxations,  during  the  sudden  opulence 
of  the  exchequer.  Intent  upon  acquiring  new  riches,  and  happy  in  being 
freed  from  the  insolence  and  tyranny  of  the  orders  more  immediately  above 
them,  they  never  dreamed  of  opposing  the  prerogative  to  which  they  had 
been  so  little  accustomed  ;  much  less  of  taking  the  lead  in  opposition,  to 
which  by  their  weight  and  their  property  they  were  now  entitled.  The 
latter  years  of  Henry  the  Eighth  were  therefore  the  times  of  the  greatest 
despotism  that  have  been  known  in  this  island  since  the  death  of  William 
the  Norman  :  the  prerogative  as  it  then  stood  by  common  law  (and  much 
more  when  extended  by  act  of  parliament),  being  too  large  to  be  endured 
in  a  land  of  liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the  Tudor  line,  had 
almost  the  same  legal  powers,  and  sometimes  exerted  them  as  roughly,  as 
their  father  king  Henry  the  Eighth.  But  the  critical  situation  of  that 
princess  with  regard  to  her  legitimacy,  her  religion,  her  enmity  with  Spain, 
and  her  jealousy  of  the  queen  of  Scots,  occasioned  greater  caution  in  her 
conduct.     She  probably,  or  her  able  advisers,  had  penetration  enough  to 
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discern  how  the  power  of  the  kingdom  had  gradually  shifted  its  channel 
and  wisdom  enough  not  to  provoke  the  commons  to  discover  and  feel  their 
strength.  She  therefore  threw  a  veil  over  the  odious  part  of  prerogative  ; 
which  was  never  wantonly  thrown  aside,  but  only  to  answer  some  im- 
portant purpose:  and,  though  the  royal  treasury  no  longer  overflowed 
with  the  wealth  of  the  clergy,  which  had  been  all  granted  out,  and  had 
contributed  to  enrich  the  people,  she  asked  for  supplies  with  such  mode- 
ration, and  managed  them  with  so  much  economy,  that  the  commons  were 
happy  in  obliging  her.  Such,  in  short,  were  her  circumstances,  her  ne- 
cessities, her  wisdom,  and  her  good  disposition,  that  never  did  a  prince  so 
long  and  so  entirely,  for  the  space  of  half  a  century  together,  reign  in  the 

affections  of  the  people. 
[*436]        *0n  the  accession  of  king  James  I.,  no  new  degree  of  royal 

power  was  added  to,  or  exercised  by  him  ;  but  such  a  sceptre  was 
too  weighty  to  be  wielded  by  such  a  hand.  The  unreasonable  and  im- 
prudent exertion  of  what  was  then  deemed  to  be  prerogative,  upon  trivial 
and  unworthy  occasions,  and  the  claim  of  a  more  absolute  power  inherent 
in  the  kingly  office  than  had  ever  been  carried  into  practice,  soon  awakened 
the  sleeping  lion.  The  people  heard  with  astonishment  doctrines  preached 
from  the  throne  and  the  pulpit,  subversive  of  liberty  and  property,  and  all 
the  natural  rights  of  humanity.  They  examined  into  the  divinity  of  this 
claim,  and  found  it  weakly  and  fallaciously  supported  :  and  common  rea- 
son assured  them,  that  if  it  were  of  human  origin,  no  constitution  could 
establish  it  without  power  of  revocation,  no  precedent  could  sanctify,  no 
length  of  time  could  confirm  it.  The  leaders  felt  the  pulse  of  the  nation, 
and  found  they  had  ability  as  well  as  inclination  to  resist  it :  and  ac- 
cordingly resisted  and  opposed  it,  whenever  the  pusillanimous  temper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial ;  and  they  gained 
some  little  victories  in  the  cases  of  concealments  ;  monopolies,  and  the  dis- 
pensing power.  In  the  mean  time,  very  little  was  done  for  the  improve- 
ment of  private  justice,  except  the  abolition  of  sanctuaries,  and  the  exten- 
sion of  the  bankrupt  laws,  the  limitation  of  suits  and  actions,  and  the  regu- 
lating of  informations  upon  penal  statutes.  For  I  cannot  class  the  laws 
against  witchcraft  and  conjuration  under  the  head  of  improvements ;  nor 
did  the  dispute  between  lord  EUesmere  and  sir  Edward  Coke,  concerning 
the  powers  of  the  court  of  chancery,  tend  much  to  the  advancement  of  jus- 
uce. 

Indeed  when  Charles  the  First,  succeeded  to  the  crown  of  his  father,  and 
attempted  to  revive  some  enormities,  which  had  been  dormant  in  the  reign 
of  king  James,  the  loans  and  benevolences  extorted  from  the  subject,  the 
arbitrary  imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of 

peace,  and  other  domestic  grievances,  clouded  the  morning  of  that 
['"437]    ^misguided  prince's  reign  ;  which,  though  the  noon  of  it  began  a 

little  to  brighten,  at  last  went  down  in  blood,  and  left  the  whole 
kingdom  in  darkness.  It  must  be  acknowledged  that,  by  the  petition  of 
right,  enacted  to  abolish  these  encroachments,  the  English  constitution  re- 
ceived great  alteration  and  improvement.  But  there  still  remained  the 
latent  power  of  the  forest-laws,  which  the  crown  most  unseasonably  re- 
vived. The  legal  jurisdiction  of  the  star-chamber  and  high  commission 
courts  was  extremely  great ;  though  their  usurped  authority  was  greater. 
And  if  we  add  to  these  the  disuse  of  parliaments,  the  ill-timed  zeal  and 
despotic  proceedings  of  the  ecclesiastical  governors  in  matters  of  mere  in« 
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difil»enee,  logetlieT  with  tho  arbitraiy  levies  of  tonnage  and  poundage, 
ship-money,  and  other  projects,  we  may  see  grounds  most  amply  sufficient 
for  seeking  redress  in  a  legal  constitutionsd  way.  This  redress,  when 
sought,  was  also  constitutionally  given :  for  all  these  oppressions  were  ac- 
tually abolished  by  the  king  in  parliament,  before  the  rebellion  broke  out, 
by  the  several  statutes  for  triennial  parliaments,  for  abolishing  the  star- 
chamber  and  high  commission  courts,  for  ascertaining  the  extent  of  forests 
and  forest-laws,  for  renouncing  ship-money  and  other  exactions,  and  for 
giving  up  the  prerogative  of  knighting  the  king's  tenants  in  capite  in  conse- 
quence of  their  feodal  tenures ;  uough  it  must  be  acknowledged  that  these 
concessions  were  not  made  with  so  good  a  grace,  as  to  conciliate  the  con- 
fidence of  the  people.  Unfortunately,  either  by  his  own  mismanagement, 
or  by  the  arts  of  his  enemies,  the  king  had  lost  the  reputation  of  sincerity; 
which  is  the  greatest  unhappiness  that  can  befal  a  |»ince  Though  he 
formerly  had  strained  his  prerogative,  not  only  beyond  what  the  genius  of 
the  present  times  would  bear,  but  also  beyond  the  examples  of  former  ages, 
he  heul  now  consented  toreduce  it  to  a  lower  ebb  than  was  consistent  with 
monarchical  government  A  conduct  so  opposite  to  his  temper  and  prin- 
ciples, joined  with  some  rash  actions  and  unguarded  expressions,  made  the 
people  suspect  that  this  condescension  was  merely  temporary.  Flushed 
therefore  with  the  success  they  had  gained,  fired  with  resentment 
for  past  oppressions,  *and  dreading  the  consequences  if  the  king  [*438] 
should  regain  his  power,  the  popular  leaders  (who  in  all  ages  have 
called  themselves  the  people)  began  to  grow  insolent  and  imgovemable : 
their  insolence  soon  rendered  them  desperate :  and  despair  at  length  forced 
them  to  join  with  a  set  of  military  hypocrites  and  enthusiasts,  who  over- 
turned the  church  and  monarchy,  and  proceeded  with  deliberate  solemnity 
to  the  brial  and  murder  of  their  sovereign. 

I  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the 
times  of  confusion  which  followed ;  the  most  promising  and  sensible  where- 
of (such  as  the  establishment  of  new  trials,  the  abolition  of  feodal  tenures, 
the  act  of  navigation,  and  some  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention,  viz.  after  the  restoration 
of  king  Charles  IL  Immediately  upon  which,  the  principal  remaining 
grievance,  the  doctrine  and  consequences  of  military  tenures,  were  taken 
away  and  abolished,  except  in  the  instance  of  corruption  of  inheritable 
blood,  upon  attainder  of  treason  and  felony.  And  though  the  monarch, 
in  whose  person  tho  regal  government  was  restored,  and  with  it  our  an- 
cient constitution,  deserves  no  commendation  from  posterity,  yet  in  his 
reign  (wicked,  sangiiinary,  and  turbulent  as  it  was),  the  concurrence  of 
happy  circumstances  was  such,  that  from  thence  we  may  date  not  only 
the  re-establishment  of  our  church  and  monarchy,  but  also  the  complete 
restitution  of  English  liberty,  for  the  first  time  since  its  total  abolition  at  the 
conquest.  For  herein  not  only  these  slavish  tenures,  the  badge  of  foreign 
dominion,  with  all  their  oppressive  appendages,  were  removed  from  incum- 
bering the  estates  of  the  subject ;  but  also  an  additional  security  of  his 
person  from  imprisonment  was  obtained  by  that  great  bulwark  of  our  con- 
stitution, the  habeas  carpus  act.  These  two  statutes,  with  regard  to  our 
property  and  persons,  form  a  second  magna  eartay  as  beneficial  and  efiec- 
tual  as  that  of  Running-Mead.  That  only  pruned  the  luxuriances  of 
tho  feodal  system ;  but  the  statute  of  Charles  the  Second  extir- 
pated all  its  'slaveries;  except  perhaps  in  copyhold  (enure;  and    [*439] 
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there  also  they  are  now  in  great  measure  enervated  by  gradual  custom, 
and  the  interposition  of  our  courts  of  justice.  Magna  carta  only,  in  gene* 
ral  terms,  declared,  that  no  man  shall  be  imprisoned  contrary  to  law :  the 
habeas  corpus  act  points  him  out  effectual  means,  as  well  to  release  him- 
self, though  committed  even  by  the  king  in  council,  as  to  punish  all  those 
who  shall  thus  unconstitutionally  misuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance 
and  pre-emption ;  the  statute  for  holding  triennial  parliaments ;  the  teat 
and  coiporation  acts,  which  secure  both  our  civil  and  religious  liberties ; 
the  abolition  of  the  writ  de  haeretico  comburendo ;  the  statute  of  frauds  and 
perjuries,  a  great  and  necessary  security  to  private  property ;  the  statute 
for  distribution  of  intestates'  estates,  and  that  of  amendments  and  jeofails^ 
which  cut  off  those  superfluous  niceties  which  so  long  had  disgraced  our 
courts  ;  together  with  many  other  wholesome  acts  that  were  passed  in  this 
reign,  for  the  benefit  of  navigation  and  the  improvement  of  foreign  commerce : 
and  the  whole,  when  we  likewise  consider  the  freedom  from  taxes  and  ar- 
mies which  the  subject  then  enjoyed,  will  be  sufficient  to  demonstrate  this 
truth,  "  that  the  constitution  of  England  had  arrived  to  its  full  vigour,  and 
the  true  balance  between  liberty  and  prerogative  was  happily  established 
by  law,  in  the  reign  of  king  Charles  the  Second.'' 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous 
proceedings,  contrary  to  all  law,  in  that  reign,  through  the  artifice  of  wicked 
politicians,  both  in  and  out  of  employment.  What  seems  incontestible  is 
.this ;  that  by  the  law{m)y  as  it  then  stood  (notwithstanding  some  invidious, 
nay  dangerous,  branches  of  the  prerogative  have  since  been  lop- 
[*440]  ped  *ofir,  and  the  rest  more  clearly  defined),  the  people  had  as 
large  a  portion  of  real  liberty  as  is  consistent  with  a  state  of  so- 
ciety ;  and  sufficient  power,  residing  in  their  own  hands,  to  assert  and  pre- 
serve that  liberty,  if  invaded  by  the  royal  prerogative.  For  which  I  need 
but  appeal  to  the  memorable  catastrophe  of  the  next  reign.  For  when 
king  Charles's  deluded  brother  attempted  to  enslave  the  nation,  he  found  it 
was  beyond  his  power:  the  people  both  could,  and  did,  resist  him;  and, 
in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise  and 
his  throne  together.  Which  introduces  us  to  the  last  period  of  our  legal 
history;  vi::, 

YI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period 
many  laws  have  passed  ;  as  the  bill  of  rights,  the  toleration-act,  the  act 
of  settlement  with  its  conditions,  the  act  for  uniting  England  with  Scot- 
land and  some  others :  which  have  asserted  our  liberties  in  more  clear  and 
emphatical  terms ;  have  regulated  the  succession  of  the  crown  by  parlia- 
ment, as  the  exigencies  of  religious  and  civil  freedom  required ;  have  con- 
firmed, and  exemplified,  the  doctrine  of  resistance,  when  the  executive 
magistrate  endeavours  to  subvert  the  constitution ;  have  maintained  the 
superiority  of  the  laws  above  the  king,  by  pronouncing  his  dispensing 
power  to  be  illegal ;  have  indulged  tender  consciences  with  every  religious' 
liberty,  consistent  with  the  safety  of  the  state ;  have  established  triennial, 
since  turned  into  septennial,  elections  of  members  to  serve  in  parliament; 
have  excluded  certain  officers  from  the  house  of  commons ;  have  restrain- 
ed the  king's  pardon  from  obstructing  parliamentary  impeachments ;  have 
Imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers ;  have 

(m)  The  point  of  time  at  jnrhich  I  would  choose  to  passed,  and  that  for  licensing  the  press  had  expired  .- 
tx  this  theoretieai  perfectionofoor  public  law,  is  though  the  years  which  immediately  followcxl  it 
In  the  year  1679 ;  after  the  habeas  corpus  act  was     were  times  of  great  practieaJ  oppression. 
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regulated  trials  for  high  treason ;  have  afforded  our  posterity  a  hope  that 
corruption  of  blood  may  one  day  be  abolished  and  forgotten ;  have  (by 
the  desire  of  his  present  majesty)  set  bounds  to  the  civil  list,  and  placed 
the  administration  of  that  revenue  in  hands  that  are  accountable  to  par- 
liament ;  and  have  (by  the  like  desire)  made  the  judges  completely  inde- 
pendent of  the  king,  his  ministers,  and  his  successors.  Yet, 
tliough  these  provisions  have,  in  appearance  and  *nominally,  re-  [•441] 
duced  the  strength  of  the  executive  power  to  a  much  lower  ebb 
than  in  the  preceding  period ;  if  on  the  other  hand  we  throw  into  the  oppo- 
site scale  (what  perhaps  the  immoderate  reduction  of  the  ancient  preroga- 
tive may  have  rendered  in  some  degree  necessary)  the  vast  acquisition  of 
force,  arising  from  the  riot-act,  and  the  annual  expedience  of  a  standing 
army ;  and  the  vast  acquisition  of  personal  attachment,  arising  from  the 
magnitude  of  the  national  debt,  and  the  manner  of  levying  those  yearly 
millions  that  are  appropriated  to  pay  the  interest ;  we  shall  find  that  the 
crown  has,  gradually  and  imperceptibly,  gained  almost  as  much  in  influence 
as  it  has  apparently  lost  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would  fail  me  to  descend 
to  minutim)  in  the  administration  of  private  justice  during  this  period,  are 
the  solemn  recognition  of  the  law  of  nations  with  respect  to  the  rights  of 
embassadors :  the  cutting  off,  by  the  statute  for  the  amendment  of  the 
law,  a  vast  number  of  excrescences,  that  in  process  of  time  had  sprung 
out  of  the  practical  part  of  it :  the  protection  of  corporate  rights  by  the 
Improvements  in  writs  of  mandamus^  and  infcnrmations  in  nature  of  quo  war- 
ranto :  the  regulations  of  trials  by  jtuy;  and  the  admitting  witnesses  for 
prisoners  upon  oath :  the  farther  restraints  upon  alienation  of  lands  in  mort- 
main: the  annihilation  of  the  terrible  judgment  of  peine  fort  et  dure:  the 
extension  of  the  benefit  of  clergy,  by  abolishing  the  pedantic  criterion  of 
reading:  the  counterbalance  to  this  mercy,  by  the  vast  increase  of  capital 
punishment ;  the  new  and  effectual  methods  for  the  speedy  recovery  of 
rents :   the  improvements  which  have  been  made  in  ejectments  for  the 
trying  of  titles :  the  introduction  and  establishment  of  paper-credit,  by  in- 
dorsements upon  bills  and  notes,  which  have  shewn  the  legal  possibility 
and  convenience  (which  our  ancestors  so  long  doubted)  of  assigning  a 
chose  in  action ;  the  translation  of  all  legal  proceedings  into  the  English 
language :  the  erection  of  courts  of  conscience  for  recovering  small  debts, 
and  (which  is  much  the  better  plan)  the  reformation  of  county  courts : 
the  great  system  of  marine  jurisprudence,  of  which  the  foimda- 
tions  have  been  laid,  by  clearly  ^developing  the  principles  on    [*442] 
which  policies  of  insurance  are  founded,  and  by  happily  applying 
those  principles  to  particular  cases :  and,  lastly,  the  liberality  of  sentiment, 
which  (though  late)  has  now  taken  possession  of  our  courts  of  common 
law,  and  induced  them  to  adopt  (where  facts  can  be  clearly  ascertained) 
the  same  principles  of  redress  as  have  prevailed  in  our  courts  of  equity, 
from  the  time  that  lord  Nottingham  presided  there ;  and  this,  not  only 
where  specially  impowered  by  particul&r  statutes  (as  in  the  case  of  bonds, 
mortgages,  and  set-offs),  but  by  extending  the  remedial  influence  of  the 
equitable  writ  of  trespass  on  the  case  according  to  its  primitive  institution 
by  king  Edward  the  First,  to  almost  every  instance  of  injustice  not  reme- 
died by  any  other  process.    And  these,  I  think,  are  all  the  material  altera- 
tions that  have  happened  with  respect  to  private  justice  in  the  course  of 
the  present  century. 


342        RISE,  PROGRESS,  AND  IMPROVEMENTS,  &o. 

Thus  therefore,  for  the  amusement  and  instruction  of  the  student,  I 
have  endeavoured  to  delineate  some  rude  outlines  of  a  plan  for  the  his- 
tory of  our  laws  and  liberties ;  from  their  first  rise  and  gradual  progress, 
among  our  British  and  Saxon  ancestors,  till  their  total  eclipse  at  the 
Norman  conquest ;  from  which  they  have  gradually  emerged,  and  risen 
to  the  perfection  they  now  enjoy,  at  different  periods  of  time.  We 
have  seen,  in  the  course  of  our  inquiries,  in  this  and  the  former  books, 
that  the  fundamental  maxims  and  rules  of  the  law,  which  regard  the 
rights  of  persons,  and  the  rights  of  things,  the  private  injuries  Uiat  may 
be  offered  to  both,  and  the  crimes  which  afiect  the  public,  have  been  and 
are  every  day  improving,  and  are  now  fraught  with  the  accumulated 
wisdom  of  ages  ;  that  the  forms  of  administering  justice  came  to  perfection 
under  Edward  the  First ;  and  have  not  been  much  varied,  nor  always  for 
the  better,  since :  that  our  religious  liberties  were  fully  established  at  the 
reformation :  but  that  the  recovery  of  our  civil  and  political  liberties  was  a 
work  of  longer  time ;  they  not  being  thoroughly  and  completely  regained, 
till  after  the  restoration  of  king  Charles,  nor  fully  and  explicitly  acknow- 
ledged and  defined,  till  the  aera  of  the  happy  revolution.  Of  a 
[*443]  constitution,  so  .wisely  contrived,  *so  strongly  raised,  and  so  highly 
finished,  it  is  hard  to  speak  with  that  praise,  which  is  justly  and 
severely  its  due : — ^the  thorough  and  attentive  contemplation  of  it  will 
furnish  its  best  panegyric.  It  hath  been  the  endeavour  of  these  commenta- 
ries, however  the  execution  may  have  succeeded,  to  examine  its  solid  foun- 
dations, to  mark  out  its  extensive  plan,  to  explain  the  use  and  distribution  of 
its  parts,  and  from  the  harmonious  concurrence  of  those  several  parts,  to 
demonstrate  the  elegant  proportion  of  the  whole.  We  have  taken  occa- 
sion to  admire  at  every  turn  the  noble  monuments  of  ancient  simplicity, 
and  the  more  curious  refinements  of  modem  art.  Nor  have  its  faults  been 
concealed  from  view  ;  for  faults  it  has,  lest  we  should  be  tempted  to  think  it 
of  more  than  human  structure ;  defects,  chiefly  arising  from  the  decays  of 
time,  or  the  rage  of  unskilful  improvements  in  later  ages.  To  sustain,  to  re- 
pair, to  beautify  this  noble  pile,  is  a  charge  intrusted  principally  to  the  no- 
bility, and  such  gentlemen  of  the  kingdom  as  are  delegated  by  their  coun- 
try to  parliament  The  protection  of  this  Liberty  of  Britain  is  a  duty 
which  they  owe  to  themselves,  who  enjoy  it ;  to  their  ancestors,  who  trans- 
mitted it  down ;  and  to  their  posterity,  who  will  claim  at  their  hands  this, 
the  best  birthright,  and  noblest  inheritance  of  mankind. 
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J.  E.  HOVENDEN,  ESQ. 

FROM   THE   LAST  LONDON   XDITION. 

BOOK  THE  THIRD. 

Page  17.  (1)    Bat  now,  by  the  statute  of  in  case  such  variance  shall  be  m  some  par- 

3  &  4  Will.  IV.  c.  42,  8.  39,  it  is  enacted,  ticulars  which,  though  not  in  the  judgment 

that  the  power  of  any  arbitrator  or  umpire  of  such  court  or  judge  material  to  the  mer- 

appointed  in  pursuance  of  any  submission  its  of  the  case,  are  such  that  the  opposite 

to  reference  containing  an  agreement  that  party  may  have  been  prejudiced  thereby 

such  submission  shall  be  made  a  rule  of  m  the  conduct  of  his  action,  prosecution, 

any  of  his  majesty's  courts  of  record,  shall  or  defence,  still  such  court  or  judge  shall 

not  be  revocable  by  any  party  to  such  ref-  have  power  to  cause  the  same  to  be  amend- 

erence  without  the  leave  of  the  court  men-  ed  upion  payment  of  costs,  and  withdraw- 

tioned  in  such  submission,  or  by  leave  of  a  ing  the  record  or  postponing  the  trial; 

judge;  and  the  arbitrator  or  umpire  is  re-  provided  that  any  party  dissatisfied  with 

quired  to  proceed  with  the  reference  not-  the  allowance  of  such  amendment  may 

withstanding  any  such  revocation,  and  to  apply  to  the  court  from  which  the  record 

make  his  award  although  the  person  map  or  writ  issued,  for  a  new  trial  upon  that 

king  such  revocation  shall  not  afterwards  ground;  and  in  case  such  court  shall  think 

attend  the  reference. — Ho  v.  the  amendment  improper,  a  new  trial  shall 

Paee  21.  (2)    Estates  tail  are  no  longer  be  granted,  on  such  terms  as  the  court  shall 

barrable  by  warranty:  see  stat.  3  fl&  4  Will,  think  fit — Hov. 

IV.  c  74,  s.  14.— Hov.  Page  34.  (4)    All  writs  of  right  (except 

Page  24.  (3)    The  statute  of  9  Qeo.  IV.  for  dower)  are  abolished  by  the  statute  of 

c.  15,  empowers  any  judge  sitting  at  nisi-  3  &  4  Will.  IV.  c.  27,  s.  26.— Hov. 

prius.  or  any  court  of  oyer  and  terminer  and  Page  36.  (5)    Real  actions  are  abol ishcd 

gaol  aeliveiy,  to  cause  the  record  on  which    by  the  3  &  4  Will.  IV.  c  27,  s.  36 Hov. 

any  trial  may  be  pending  before  such  judge  Page  40.  (6)    Real  actions  are  abolished 

or  court,  in  any  civil  action  or  indictment,  by  stat.  3  &  4  Will.  IV.  c.  27,  s.  36. — Hov. 

or  information  for  any  misdemeanor,  to  be  Page  40.  (7)    By  the  statute  of  11  Qeo. 

amended,  when  any  variance  shall  appear  IV.  and  1  Will.  IV.  c.  70,  s.  8,  it  is  enacted 

between  any  matter  in  writing  or  in  print  that  writs  of  error  upon  any  judgment  giv- 

produced  in  evidence,  and  the  recital  or  en  by  any  one  of  the  Courts  of  King's 

setting  forth  thereofupon  the  record  where-  Bench,  Common  Pleas,  or  Exchequer, 

on  the  trial  is  pending.    As  this  statute  only  shall  be  returnable  only  before  the  judges 

permitted  amendment  where  there  was  of  the  two  other  courts,  in  the  Exchequer 

some  written  or  printed  document  to  amend  Chamber:  from  which  judgment  in  error 

by,  it  was  further  enacted  by  the  statute  of  no  writ  of  error  shall  lie,  except  the  same 

3  &  4  Will.  IV.  c.  42,  s.  23,  that  it  shall  be  be  made  returnable  in  the  high  court  of 

lawful  for  any  court  of  record ,  holding  plea  parliament. — Hov. 

in  civil  actions,  and  for  any  Judge  sitting  Page  66.  (8)    Now  abolished  by  the  stat- 

at  nisi  prius,  to  cause  the  record,  writ,  or  ute  of  2  &•  3  Will.  IV.  c.  92,  and  its  pow- 

document  on  which  any  trial  may  be  pend-  ers  transfened  to  the  judicial  committee  of 

ing  before  such  court  or  judge,  in  any  civil  the  privy  council  b^  the  statute  of  3  &  4 

action,  or  in  any  information  in  the  nature  Will.  IV.  c.  41. — Hov. 

of  a  quo  warranto,  or  proceedings  on  a  Page  69.  (9)    The  second  section  of 

mandamus,  when  any  variance  shall  ap-  the  stat  3  &•  4  Will.  IV.  c.  41,  enacts  that 

pear  between  the  proof  and  the  recital  or  these  appeals  shall  only  be  made  to  the 

setting  forth  on  the  record  of  any  particn-  king  in  council. — Hov. 

lars  which.  In  the  judgment  of  such  court  Page  77.  (10)    The  statute  of  11  Geo. 

or  judge,  are  not  material  to  the  merits  of  IV.  and  1  Will.  IV.  c.  70,  has  put  an  end 

the  case,  and  by  which  the  opposite  party  to  the  s^nrate  jurisdiction  for  the  county 

cannot  have  been  prejudiced  in  the  conduct  palatine  of  Chester,  and  the  principality 

of  his  action,  prosecution,  or  defence,  to  of  Wales. — Hov. 

be  amended,  on  such  terms  as  to  costs,  or  Page  79.  (11)    But  now,  by  the  13th 

postponement  of  the  trial,  or  both,  as  such  section  of  the  statute  cited  in  the  last  note, 

court  or  judge  shall  think  reasonable;  and  the  king's  writ  is  to  be  issued  and  directed 


344  ADDITIONAL  N0TB8. 

to,  and  obeyed  in  the  county  palatine  of  Page  166-  (21)    Real  and  mixed  actions 

Chester,  as  in  the  counties  of  England,  are,  with  one  or  two  exceptions,  abolished: 

which  are   not  counties   palatine;    and  see  aiiie,  note  (14)  top.  117. — ^Hov. 

whilst  this  note  is  passine  through  the  Page  166.  (23)    By  the  6th  section  of 

press  (March,  1836,)  notice  has  been  given  the  statute  of  9  Geo  JY.  c  14,  it  is  enacted, 

of  the  intended  introduction  of  a  bul  for  that  no  action  shall  be  maintained  whereby 

uniting  the  palatinate  of  Durham  more  im*  to  charge  any  person  upon  any  representa- 

med lately  with  the  crown,  and  separating  tion  made  relative  to  the  character,  con- 

the  regalities  from  the  bishopric. — Hov.  duct,  credit,  or  dealings  of  any  other  per- 

Page  79.  (12)    The  jurisdiction  of  the  son,  to  the  intent  that  such  other  pereon 

Cinque  Ports  was  preserved  by  the  134th  may  obtain  credit,  money,  or  |;oods  there- 

and  135th  clauses  of  the  Municipal  Corpo-  upon,  unless  such  representation  be  made 

rations  Act,  stat  5  Ic  6  Will.  lY .  c.  76. —  in  writine,  sizned  by  tne  party  to  be  charged 

Hov.  therewitn.— Hov. 

Page  110.  (13)     The  proceedings  on  Page  167.  (23)    By  the  36th  section  of 

vnits  ofmandamus  have  been  improved  by  the  statute  of  3  Ic  4  Will.  1 Y.  c.  27,  no  real 

the  statute  of  1  Will.  IV.  c.  21,  ss.  3,  4, 5,  or  mixed  action,  except  for  dower,  gttare 

and  6;  and  by  the  statute  of  1  &  2  Will.  4,  impedit,  or  an  ejectment,  can  now  be 

c.  58,  s.  8. — ^Hov.  brought.    Much  of  the  learning  in  this 

Page  1 17.  (14)    They  are  now,  very  ad-  chapter,  therefore,  is  now  obsolete.— Hov. 

vantageously,  much  simplified;  the  forms  Page  172.  (24)    This  was  the  law  when 

of  real  actions  were  most  complicated;  but  Blackstone  wrote;  but,  by  the  39th  section 

now,  with  the  exceptions  of  writs  for  dow-  of  the  statute  of  3  &  4  Will.  lY.  c.  27,  it  is 

er,  ^[uare  impedit,  and  ejectment,  all  real  enacted,  that  no  descent,  discontinuance, 

and  mixed  actions  are  abolished  by  the  or  warranty,  shall  defeat  any  right  of  entry 

statute  of  3  &  4  Will.  IV.  c.  27, 0.  36.—  for  the  recovery  of  land.— Hov. 

Hov.  Page  174.  (25)    This  fictitious  proceed- 

Page  156.  (15)    By  the  statute  of  3  &  ing  is  abolished  by  statute  of  3  &,  4  WilL 

4  Will.  IV.  c.  74,  fines  are  abolished,  and  IV.  c.  74 — Hov. 

more  simple  modes  of  assurance  are  sub-  P»ge  176.  (26)    Abolished  by  the  36th 

stituted.  —Hov.  section  of  stat.  3  a&  4  Will.  I Y.  c.  27.— Hov. 

Page  159.  ( 16)    But  such  actions  of  debt  Page  182.  (27)  And  which  are  now  abol- 

or  scire  facias  upon  a  recognizance  or  ished,  by  stat  3  &  4  Will.  4,  c.  74. — Hov. 

other  specialty,  must  be  brought  within  Page  182.  (28)    The  writs  of  right  of 

ten  years  after  the  cause  of  action;  see  the  dower,  and  of  dower  unde  kil  kabet,  are  the 

statute  of  3  &  4  Will.  IV.  c.  42,  s.  3. — Hov.  only  real  actions  still  in  force.    See  ante. 

Page  159.  (17)    Such  actions  by  the  note  (23)  to  p.  167.    The  law  of  dower, 

parties  aggrieved  must  be  brought  within  however,  has  been  veiy  materially  altered 

one  year  after  the  cause  of  action;  see  by  the  statute  of  3  Ic  4  Will.  lY.  c.  105. 

statute  3  &  4  Will.  lY.  c.  42,  s.  3.— Hov.  See  anU,  Book  ii.  p.  129.— Hov. 

Page  163.  (18)    By  virtue  of  the  statute  Page  184.  (29)    Abolished.    See  anU, 

of  3  Ic  4  Will.  IV.  c.  42,  s.  2,  actions  may  note  (23)  to  p.  16X— Hov. 

be  maintained  by  or  against  the  executors  Pace  165.  (^30)     And  now  abolished, 

or  administrators  of  any  person  deceased,  See  the  reference  given  in  the  last  note, 

for  any  wronff  committed  by  or  against  him,  — Hov. 

in  respect  of  property,  real  or  personal,  so  Page  186.  (31^  All  the  writs  enumera- 
as  sucn  injury  shall  have  been  committed  ted  are  abolisned  by  statute  3  &  4  Will.  4, 
within  six  calendar  months  before  such  c.  27,  s.  36. — Hov. 
person's  death,  and  so  as  such  action  shall  Page  188.  (32)  As  to  the  present' limi- 
ne brought  within  six  calendar  months  af-  tations  of  actions  and  suits,  see  anU,  note 
ter  such  executors  or  administrators  have  (34)  to  Book  ii.  p.  264. — Hov. 
taken  upon  themselves  the  administration  Page  190.  (33)  These  writs,  it  has  been 
of  the  estate  and  effects  of  such  person;  repeatedly  noticed,  are  now  abolished. — 
any  damages  recovered  in  such  actions  Hov. 

against  executors  or  administrators  to  be  Page  191.  (34)    Abolished;  see  the  last 

payable  out  of  the  deceased  person's  estate,  note,  and  note  (23)  to  p.  167. — Hov. 

in  like  order  of  administration  as  the  sim-  Page  193.  (36)    See  aiUe,  note  (28)  to 

pie  contract  debts  of  such  person. — Hov.  p.  182. — Hov. 

Page  166.  (19)    The  writ  of  deceit  is  Page  193.   (36)    Abolished,  see  aiUe. 

abolished  by  statute  of  3  &  4  Will.  lY.  c.  note  (25)  to  p.  174.— Hov. 

27,  s.  36— Hov.  Page  193.  (37)    Abolished.— Hov. 

Pa^e  166.  (20)    Fines  and  common  re-  Page  194.  (38)    And  therefore  was  abol- 

coveries,  as  assurances  of  lands  or  tene-  ished  by  stat.  3  &  4  Will.  IV.  c.  27,  s  36. 

ments,  histve  been  abolished  by  the  statute  — Hov. 

of  3  &  4  Will.  IV.  c.  74.— Hov.  Page  198.  (39)    This  '*  regular  and  well- 
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connected  scheme'*  has  given  way  to  one  more  convenient,  principle  now  prevails, 

of  more  simplicity.    See  ante,  note  (23)  Real  actions  were  founa  to  be  so  embar- 

top.  167. — iiov.  rassed  by  feudal  technicalities,  that  (with 

Page  198.  (40)    See  ante,  note  (39)  to  three  exceptions  only,  which  are  specified, 

p.  184.— Hov.  ante,  in  the  note  51  to  p.  235f )  all  real  and 

Page  199.  (41)    Abolished  by  stat  3  &  mixed  actions  have  been  abolished :  much, 

4  Will.  IV.  c.  27,  §  36. — Hov.  therefore,  of  the  present  chftpter  is  obso- 

Page  200.  (42)    It  is  now  the  only  one,  lete.— Hov. 

with  the  exception  of  a  writ  of  dower,  or  Page  238.  (54)    The  almost  total  aboli- 

a  quare  impedU. — Hov.  tion  of  real  and  mixed  actions,  by  the  stat- 

Page  206.  (43)     Abolished,  see  ante,  ute  of  3  &  4  Will.  IV.  c.  27,  renders  the 

note  (23)  to  p.  167. — Hov.  learning  respecting  them,  now,  matter  of 

Page  'ilb,  (44)    Repealed  by  stat.  1  k.  antiquarian  research,  rather  than  of  prac- 

2  Will.  IV.  c.  32.— Hov.  tical  utility.— Hov. 

Page  215.  (45)    No  landed  qualification  Page  242.  (55)    These  actions  are  abol- 

is  now  necessary  to  entitle  a  man  to  kill  i8hedby8tat.3&4  Will.IV.c.27,s.36 ;  the 

game.— Hov.  only  remedy  at  law  for  the  disturbance  of 

Pagd  217.  (46)    See  Book  i.  p.  76 ;  Book  a  right  of  way  is  by  an  action  on  the  case, 

ii.  pp.  264.395, 402,  wiUi  the  notes  thereto.  The  statute  of  3  k  4  Will.  IV.  c.  71,  s.  2, 

Some  little  qualification  of  the  text  is  re-  shortens  the  time  necessary  to  establish  a 

^uisite.   In  an  action  for  obstructing  lights,  prescriptive  right  of  way. — Hov. 

it  is  not  necessary  to  lay  the  windows  as  Page  243.  (56)    This  writ  is  abolished 

"ancient;"  the  action  majr  be  maintained  by  statute  3  &  4  Will.  IV.  c.  27,  s.  36.— 

if  the  easement  has  been  enjoyed  for  twenty  Hov. 

years.  It  is  not  even  indispensable  that  Pace  266.  (67)  The  evils  were  become 
the  house,  the  windows  or  which  have  so  palpable,  that  it  was  found  expedient  to 
been  darkened,  shall  be  proved  to  have  abolisn,  by  the  statute  of  3  &  4  Will.  IV. 
been  built  twenty  yean,  or  any  thing  like  c.  27,  s.  36,  all  real  and  mixed  actions, 
that  time.  It  was  decided  in  Campion  v.  excepting  only  those  of  dower,  quare  iirt- 
Richard4, 1  Price,  36,  that  the  occupier  of  pedit^  ana  ejectment. — Hov. 
one  of  two  houses  built  nearly  at  the  same  Page  275.  (58)  The  15th  section  of  the 
time,  and  purchased  of  the  same  proprie-  statute  of  2  Will.  IV.  c.  39,  empowers  the 
tor,  may  maintain  a  special  action  on  the  judges  of  the  court  out  of  which  any  writ 
case  against  the  tenant  of  the  other  house,  issued  by  virtue  of  that  act,  or  any  writ  of 
for  obstructing  his  window-lights,  by  add-  capias  ad  satufacie7idum,JUri  facias,  or 
ing  to  his  own  building,  though  the  houses  elegit,  shall  have  issued,  to  make  rules  for 
were  not  two  years  old.  The  principle  on  the  return  of  any  such  writ,  or  any  day 
which  the  decision  went  was,  that  the  pur-  either  during  or  out  of  term.  See,  touch* 
chasers  of  the  several  houses  bought  sub-  ing  this  matter,  Begula  Qeneralis,  made  in 
ject  to  what  then  appeared ;  and  that,  as  Hilary  Term,  1833,  and  set  forth  in  4  Bam. 
the  openings  intended  to  be  supplied  with  &  Adol.  589. — Hov. 
windows  in  each  house  were  at  that  time  Page  ^5.  (59)  But  now,  several  counts 
sufficiently  visible,  the  court  must  recog-  are  not  allowed,  unless  a  distinct  subject- 
nize  an  implied  condition  on  the  part  of  matter  is  intended  to  be  established  in  re- 
each  purchaser,  that  nothing  would  after-  spect  of  each  ;  counts  founded  on  one  and 
wards  be  done  by  which  those  windows  the  same  principal  matter  of  complaint, 
might  be  obstructed.— Hov.  though  varied  in  statement,  description,  or 

Page  320.  (47)    Both  abolished,  by  stat-  circumstance,  are  not  permitted.      But 

ute  3  &  4  Will.  IV.  c.  27,  S..36 ;  see  ante,  counts  upon  a  bill  of  exchange  or  promis- 

note  (23)  to  p.  167. — Hov.  sory  note,  and  for  the  consideration  of  the 

Page  221.  (48)     Abolished ;  see  note  bill,  are  to  be  deemed  founded  on  distinct 

(47)  to  p.  220.— Hov.  subject-matters  of  complaint,  for  the  debt 

Page  221.  (49)    Abolished. — Hov.  and  the  security  are  different  contracts. 

Page  2;M.  (50)    The  wTit  of  assise  is  And  a  count  for  money  due  on  an  auount 

abolished,  by  the  statute  of  3  Ic  4  Will.  IV.  stated,  may  be  joined  with  any  other  count 

c.  27,  s.  36.— Hov.  for  a  money  demand,  though  it  may  not  be 

Page  225.  (51 )  All  real  and  mixed  ac-  intended  to  establish  a  cfistinct  subject- 
tions  (except  for  dower,  quare  impedit,  or  matter  of  complaint  in  respect  of  each  of 
ejectment,)  were  abolished  by  the  statute  such  counts ;  and  the  rule  which  forbids 
of  3  &  4  Will.  IV.  c.  27,  §  36.  The  legal  the  use  of  several  counts,  is  not  to  be  con- 
means  of  preventing  or  redressing  waste,  sidcred  as  precluding  a  plaintiff  from  al- 
now  in  use,  are  by  injunction,  ejectment,  leging  more  breaches  than  one  of  the  same 
and  action  on  the  case. — Hov.  contract,  in  the  san^  count.    The  eiam- 

Page  227.  (52)    Abolished.     See  note  pies  specified  in  the  General  Rules  made 

(51 )  to  p.  225. — Hov.  on  this  head,  are  given  as  some  instances. 

Page  232.  (53)    A  totally  opposite,  and  only  of  the  application  of  the  rules  to 
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which  tfaev  reltte ;  hot  tiie  principles  eon*  olfaer  defence  than  Mich  denial  shall  oe 
tained  in  tne  rales  are  not  to  be  considered  admissible  under  that  plea ;  all  matten  in 
as  restricted  by  the  examples  specified,  confession  and  avoidance  mnst  be  pleaded 
RtgukB  OeneraleSf  Hil.  T.  1834.  specially.  So,  in  all  actions  o(assump$ti, 
^age  296.  (60)  Continuances  are  no  except  on  bills  of  exchange  and  promts- 
longer  to  be  entered  upon  any  record  what-  sory  notes,  the  plea  of  non  astumjiii  now 
ever,  or  in  the  pleadings,  except  theyvroto  operates  only  as  a  denial  in  hct  of  the  ex- 
poniturin  respectUj  wmch  is  to  be  retained,  press  contract  or  promise  alleged,  or  of  the 
Rtgula  Gen€raUt,  Hil.  T.  1834.— Hoy.  matters  of  ftct  from  which  such  contract 
Page  296.  (61)  No  formal  defence  is  or  promise  is  legally  to  be  implied,  but  not 
now  required  in  a  plea :  it  should  simply  of  a  denial  of  the  breach  thereof;  so  that, 
commence  as  follows  :->"  the  defendant,  if  the  factum  of  the  contractor  promise  be 
(by  his  attorney,  or,  in  person,  as  the  case  proved,  the  defendant  cannot  give  in  evi- 
may  be  J  says  that/'  ice.  Regtdct  Cfener*  dence  any  matter  to  defeat  the  demand 
aUs^  Hil.  T.  1834. — Hot.  made  upon  him,  which  he  has  not  special- 
Page  297.  (62)  Abolished,  by  statute  ly  pleaded.  In  actions  upon  bills  of  ex- 
of  3  &  4  Will.  iV.  c.  27,  together  with  change  and  promissory  notes,  the  plea  of 
writs  of  entry,  and  all  writs  of  right,  ex-  non  assumpsU  is  altogether  inadmissible ; 
cept  right  of  aower. — Hov.  in  such  actions,  the  defendant  must  tra- 
Page  300.  (63)  By  the  statute  of  U  Geo.  verse  some  matter  of  fact ;  e.  g. ,  the  draw- 
IV.  and  1  Will.  IV.  c.  47,  s.  10,  it  is  en-  ing,  or  indorsing,  or  accepting,  or  present- 
acted  that,  in  actions,  suits,  or  other  pro-  ing,  or  notice  of  dishonour  of  the  bill  or 
ceedings,  by  or  against  infants,  Uie  parol  note.  So,  in  debt  on  specialty  or  covenant, 
shall  not  demur  .—Hov.  tiie  plea  of  nan  est  factum  operates  now  as 
Page  30Sw  (64)  By  the  8tk  section  of  a  denial  of  the  execution  of  the  deed  in 
the  statute  of  3  &  4  Will.  IV.  c.  42,  it  is  point  offset  only ;  and  all  other  defences 
enacted,  that  no  plea  in  abatement  for  the  must  be  speciaUy  pleaded.  The  plea  of 
non-joinder  of  any  person  as  a  co-defend-  nil  debet  is  not  allowable  now  in  any  action: 
ant,  shall  be  allowed  in  any  court  of  com-  tiie  defendant  may,  in  actions  of  debt  on 
mon  law,  unless  it  shall  be  stated  in  such  simple  contract,  (other  than  on  biUs  of 
plea  that  such  person  is  resident  within  the  exchange  and  promissory  notes,)  plead  that 
jurisdiction,  and  his  place  of  residence  is  '*  he  never  was  indebted  in  manner  and 
verified  by  affidavit.  Bv  the  9th  section  form  as  in  the  dedaration  alleged ;"  and 
it  is  enacted  that,  to  a  plea  in  abatement  such  plea  shall  have  the  same  operation 
of  the  non-joinder  of  another  person,  the  as  the  plea  of  non  assumptit  to  an  action 
plaintiff  may  reply  that  such  person  has  of  indebiUUus  assumpsit;  that  is,  merely 
been  discharged  by  bankruptcv  and  certifi-  deny  the  creation  of  the  debt,  but  all  mat- 
cate,  or  under  an  act  for  reuef  of  insolvent  ters  in  confession  and  avoidance  must  be 
debtors.  The  10th  section  provides  for  |>leaded  specially.  And  in  all  other  ac- 
the  case  of  subsequent  proceeaings  against  tions  of  debt,  in  which  the  plea  of  nil  debet 
the  persons  named  in  the  plea  of  abate-  was  formerly  allowed,  including  those  on 
ment,  and  guards  against  injustice  being  bills  of  exchange  and  promissory  notes, 
done  to  any  one,  by  the  adoption  of  the  the  defendant  must  deny  specifically  some 
sujKestion  contained  in  the  defendant's  particular  matter  of  fact  alleged  in  the 
saia  plea  in  abatement.  And- the  20th  of  declaration,  or  plead  specially  in  confes- 
the  RegtUa  QeneraUSf  made  in  Hil.  T.  sion  and  avoidance.  Again,  in  an  action 
1834,  prescribes  the  form  in  which  the  of  detinue,  the  plea  of  non  detinet  ope- 
plaintiff  must  commence  his  declaration,  rates  now  as  a  denial  only  of  the  detention 
if  he  brings  a  new  action  to  which  he  of  the  goods  by  the  defendant,  but  not  of 
makes  the  persons  named  in  such  plea  of  the  plaintiff's  property  therein ;  and  no 
abatement  co-defendants. — Hov.  other  defence  than  such  denial  of  the  de- 
Page  305.  (65)  But  now,  by  the  late  tention  is  admissible  under  that  plea.  And 
General  Rules,  except  in  cases  where  the  in  actions  of  trespass  miare  elansuim  fr^gitt 
right  of  pleading  the  general  issue,  and  of  the  plea  of  '*  not  guilty"  now  operates  as 
giving  special  matter  in  evidence,  is  ex-  a  denial  only  that  Uie  defendant  committed 
pressly  allowed  by  some  act  of  parliament,  the  trespass  alleged  in  the  place  men- 
special  defences  must  be  specially  pleaded ;  tinned,  but  not  as  a  denial  of  the  plaintiff's 
the  vagueness  as  to  the  defence  reallv  in-  possession  or  right  of  possession  of  that 
tended  to  be  relied  on  under  a  plea  of  tiie  place,  which,  if  intenoed  to  be  denied, 
general  issue,  as  that  was  formerly  used,  \b  must  be  traversed  specially.  A  similar 
discountenanced ;  for  instance,  in  actions  rule  now  applies  in  actions  of  trespass  de 
on  the  case,  the  plea  of  **  not  guilty"  now  bonis  asportatis.  However,  in  actions  of 
operates  as  a  denial  onlv  of  the  breach  of  trespass  quareelausumfregitf  when  a  rifht 
duty,  or  wrongful  act,  alleged  to  have  been  of  way ,  or  of  common,  or  other  similar  right, 
committed  by  the  defendant,  and  not  of  is  so  pleaded,  that  the  allegations  of  the 
the  &cts  stated  in  the  inducement ;  and  no  plea  as  to  the  extent  of  tiie  nght  are  capa- 
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ble  of  being  constraed  distributively,  they  perfectly  satisfied  thtt  the  Tariaucee  are 

will  be  taken  distributiTel^ ;  for  instance,  not  material,  may  then  direct  the  record  to 

'if  the  defendant  pleads  a  right  of  way  with  be  amended  as  to  those  particulars,  on  such 

carriages  and  cattle,  and  on  foot,  m  the  terms  with  respect  to  costs,  or  postponing 

same  plea,  and  issue  is  taken  thereon;  then,  the  trial,  as  he  may  think  reasonable.— 

if  a  right  of  way  with  cattle  or  on  foot  only  Hov. 

shall  be  found  by  the  jury,  a  verdict  will  Page  378.  (77)    Bythe  35th  section  of 

pass  for  the  defendant  m  respect  of  such  the  statute  of  3  Ik  4  Will.  IV.  c.  42,  it  is 

of  the  alleged  trespasses  as  shall  be  justi-  enacted,  that  the  parties  in  any  action  or 

fied  by  the  right  of  way  so  found,  and  for  information,  after  issue  joined,  may,  by 

the  plaintiff  in  respect  of  such  of  the  tres-  consent,  and  by  leave  of  any  of  the  jud- 

passes  proved  as  snail  not  be  so  justified,  ges  of  the  superior  courts  at  Westminster, 

Regula  OeneraUs,  Hil.  T.  1834,  made  in  state  the  facts  of  the  case,  in  the  form  of 

pursuance  of  the  statute  of  3  &  4  Will.  IV.  a  special  case,  for  the  opinion  of  the  court, 

c.  42. — Hov.  thus  withdrawing  the  question  altogether 

Pa^e  334.  (6S)    The  method  of  pro-  from  a  jury, 
ceeding  to  outlawry  in  personal  actions  is  Either  party  Q^^y  ^^t  down  a  special  case 
prescribed  by  the  5th,  6tn,  and  7th  sections  for  argument — Hov. 
of  the  statute  of  2  Will.  IV.  c.  39,  but  the  Page  383.  (78)   By  the  statute  of  1  Will, 
mode  of  reversing  outlawries  is  not  varied  IV.  c.  22,  the  courts  of  law  at  Westminster 
by  that  act— Hov.  are  empowered,  in  any  action  depending  in 
Pa^e  336.  (67^    It  has  been  repeatedly  such  courts,  upon  the  application  of  any  of 
mentioned,  that  all  real  actions,  except  the  parties  to  such  suit,  to  order  the  ezami* 
writs  of  right  of  dower,  were  abolished  by  nation  upon  oath,  upon  interrogatories  or 
the  statute  of  3  It  4  Will.  IV.  c.  27.— Hov.  otherwise,  of  any  witnesses ;  and  if  any 
Pase  337.  (68)    Abolished  by  the  stat-  of  such  witnesses  are  out  of  the  jurisdic- 
ute  of  59  Geo.  III.  c.  46. — Hov.  tion  of  the  court  where  the  action  is  pend- 
Page  338.  (69)     Abolished;  see  note  ing,  to  order  a  commission  to  issue  for  their 
(67}  to  p.  336.— Hov.  examination ;  and  to  give  all  such  direc- 
Page  341.  (70)    Abolished  by  statute  of  tions  touching  the  time,  place  and  manner 
3  &  4  Will.  iV.  c.  42,  s.  13. — Hov.  of  the  examination,  as  may  appear  reasona- 
Page  341.  (71)    Abolished  by  the  statute  ble  and  just    This  statute  extends  to  all 
of  3  s  4  Will.  IV.  c.  27.— Hov.  places  under  the  dominion  of  his  majesty 
Page  353.  (72)    All  these  writs  were  m  foreign  parts ;  but,  no  examination  or 
abolished  by  the  statute  of  3  At  4  Will.  IV.  deposition  taken  by  virtue  of  this  act  can 
c.  27. — Hov.  be  read  in  evidence  at  any  trial  without 
Page  354.  (73)    The  statute  of  3  &  4  the  consent  of  the  party  against  whom  the 
Will.  IV.  c.  27,  has  formally,  and  in  ex-  same  may  be  offered,  unless  it  shall  appear 
press  terms,  put  an  end  to  what  had  pre-  to  the  satisfaction  of  the  judge  that  the 
viously  become  almost  obsolete. — Hov.  examinant  or  deponent  is  then  beyond  the 
Page  371.  (74)    By  the  40th  section  of  iurisdiction  of  the  court,  or  dead,  pr  una- 
the  statute  of  3  Ik  4  will.  IV.  c.  27,  it  is  ble  from  permanent  sickness  or  infirmity 
enacted,  that  all  monies  chaised  upon  to  attend  the  trial. — Hov. 
land,  and  all  legacies,  shall  be  deemed  to  Page  388.  (79)    Writs  of  attaint,  assises, 
have  been  satisfied  at  the  end  of  twenty  and  trial  by  battel,  are  all  abolished  ;  see 
years,  if  there  has  been  no  interest  paid  anie,  pp.  isi,  341,  351. — Hov. 
thereon,  nor  any  acknowledgment  or  the  Page  393.  (80)    This  writ  is  abolished, 
demands  given  in  writing,  in  the  mean-  — Hov.                                                   • 
time. — Hov.  Page  395.  (81)    By  one  of  the  Regula 
Page  374.  (75)    Writs  of  attaint  and  of  OeneraUs  made  in  Hil.  T.  1834,  the  plea 
assise  are  both  now  abolished.    See  arUe^  of  nil  debet  is  not  allowable  in  any  action 
pp.  184,  351. — Hov.  oti  account  of  its  va^eness  as  to  the  na- 
Page  377.  (76)    By  the  24th  section  of  ture  of  the  defence  intended  to  be  set  up 
the  statute  of  3  &  4  Will.  IV.  c.  42,  it  is  by  such  plea.    The  defendant  must  either 
enacted,  that  if  there  be  a  variance  as  to  traverse  the  facts  alleged  in  the  plaintiff's 
some  particulars  between  the  proof  thereof  declaration,  or  plead  specii^ly. — Hov. 
given  at  the  trial  and  the  setting  forth  Page  396.  (82)    By  the  32d  and  33d  see- 
thereof  on  the  record  or  document  on  tions  of  the  statute  of  3  fl&  4  Will.  IV.  c. 
which  the  trial  is  had,  the  couit  or  judge  42,  it  is  enacted,  that  if  one  of  several  de- 
may  direct  the  jury  to  find  the  facts  speci-  fendants  shall  have  a  iiolle  prosequi  enter- 
ally  according  to  the  evidence  ;  but,  not-  ed  as  to  him,  or  upon  trial  of  the  action 
withstanding  such  finding,  the  court  from  shall  have  a  verdict  pass  for  him,  he  shall 
which  the  record  issued  may,  if  they  think  have  judgment  for  and  recover  his  rea- 
the  variances  imnateria]  to  the  merits  of  sonablo  costs,  unless  in  the  case  of  a  trial, 
the  case,  give  judgment  according  to  the  the  judge  who  tries  the  cause  shall  certify 
very  right.    Or  the  judge,  at  the  trial,  if  that  there  was  reasonable  cause  for  making 
Vol.  II.                                        93 
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■ach  penon  a  defendant :  and  where  any  Page  404.  (89)  Not  now.  Abolished  by 
nalle  ffroseqtti  is  entered  upon  any  coont,  atat  6  Geo.  IV.  c.  SO,  &  GO. — Hov. 
or  as  to  any  part  of  a  declaration,  the  de-  Page  405.  (90)  Abolished  by  statute  of 
fendant  shaU  be  entitled  to  and  have  jndg-  3  Ic  4  WiU.  IV.  c.  27.— Hot. 
ment  for  his  reasonable  costs  in  that  behalf.  Page  407.  (91 )  And  the  23d  section  of 
_HoT.  the  statute  of  3  &  4  Will.  IV.  c.  42,  ex- 
Page  396.  (83)  By  the  Regvla  Gener-  tends  this  power  of  amending  Tariances  in 
alts  made  in  Hil.  T.  ]i^,  it  is  ordered,  the  Mcord  as  to  particulars,  by  the  mis- 
that  all  judgments,  whetiier  interlocutory  statement  of  which  the  opposite  party  can- 
or  final,  shall  be  entered  of  record  of  the  not  have  been  prejudiced,  thou^  such 
day  of  the  month  and  year,  whether  in  variances  are  not  between  any  written  or 
term  or  vacation,  when  signed,  and  shall  printed  documents  produced  in  evidence 
not  have  relation  to  any  other  day ;  proVi-  and  the  record. — Hov. 
ded  that  it  shall  be  competent  for  the  court  Page  412.  (92)  All  real  and  mixed  ac- 
or  a  judge  to  order  a  judgment  to  be  enter-  tions,  except  writs  of  dower,  quare  isi- 
ed  nunc  pro  tunc. — Hov.  peditt  or  ejectments,  are  abolished  by  the 
Page  397.  (84)  By  the  statute  of  1  Will.  36th  section  of  the  statute  of  3  Ic  4  WilL 
IV.  c.  7,  it  is  enacted,  that  any  writ  of  in-  IV.  c.  27.  Writs  of  seisin,  therefore,  are 
quiry  of  damages  may  be  made  returnable  out  of  use  ;  but  the  writ  of  possession  is 
on  any  day  certain,  in  term  or  vacation;  the  writ  of  execution  in  ejectment — Hov. 
and  at  the  return  thereof  a  rule  for  judg-  Page  412.  (93)  Abolished ;  see  the  last 
ment  may  be  given ,  costs  taxed,  final  ludg-  note. — ^Hov. 

ment  signed,  and  execution  issued  forth-  Page  413.  (94)  Assises  of  nuisance,  and. 
with,  unless  the  officer  before  whom  the  writs  of  ^K^iptfrmiMat,  are  abolished:  see 
writ  was  executed  shall  certify  that  sign-  note  (92)  page  412. — Hov. 
ing  of  final  iudgment  ought  to  be  stayed,  Page  427.  (95)  The  learned  commen- 
or  a  judge  of  the  court  out  of  which  the  tator  makes  no  oistinction,  in  this  respect, 
writ  issued  shall  make  an  order  to  that  between  writs  de  lunalico  inqtUrendo 
effect.  And  it  is  further  enacted,  that  in  (which  are  now  out  of  use,)  and  commis- 
any  action  brought  in  the  superior  courts,  sions,  by  which  the  old  writs  have  been 
the  judee  before  whom  it  is  tried  may  cer-  superseded  :  yet  it  is  only  to  the  former 
tify ,  before  the  end  of  the  sittings  or  assizes,  (now  antiquated)  process,  that  the  doctrine 
that  execution  ought  to  issue  forthwith,  or  laid  down  in  the  text  is  applicable, 
at  some  specified  day,  and  subject  or  not  The  statute  of  3  &  4  WiU.  IV.  c.  36, 
to  any  condition  or  qualification ;  in  all  with  a  view  to  diminish  the  expense  of 
which  cases  a  rule  for  judment  may  be  commissions  of  lunacy,  empowers  the  Lord 
given,  costs  taxed,  and  ju^^ent  signed  Chancellor,  when  he  thimcs  fit,  to  direct 
forthwith ;  and  execution  may  be  issued  any  such  commission  to  a  single  commis- 
forthwith  or  afterwards,  according  to  the  sioner.  Previously,  three  commissioners 
terms  of  the  certificate,  on  any  dzj  in  va-  were  always  employed.  The  same  act 
cation  or  term  ;  provided  that  any  judg-  anthorizes  the  Lord  Chancellor  to  appoint 
ment  signed  or  execution  issued  by  virtue  visitors  to  superintend  and  to  report  to  him 
of  this  act  may  be  vacated,  stayed,  or  set  from  time  to  time,  the  care  and  treatment 
aside,  and  a  new  trial  or  new  writ  of  in-  of  all  persons  found  idiot,  lunatic,  or  of  un- 
quiry  granted  by  the  court  in  which  the  sound  mind,  by  inquisition  ;  and  directe 
action  was  brought,  if  justice  may  so  re-  that  such  persons  shall  be  visited  at  least 
quire* — Hov.  once  a  year.  And  the  statutes  of  2  Ic  3 
Page  400.  (85)  By  the  31st  section  of  Will.  IV.  c.  107,  and  3  At  4  Will.  IV.  c. 
the  statute  oi  3  &  4  Will.  IV.  c.  42,  it  is  64,  regulate  the  care  and  treatment  of  in- 
enacted,  that  executors  who  sue  in  right  sane  persons,  and  make  provisions  for  the 
of  their  testator  must  pay  costs,  in  all  cases  regular  licensing  and  superintending  all 
in  which  they  would  be  liable  to  do  so  if  houses  for  the  reception  of  such  persons, 
they  were  suing  in  their  own  right ;  unless  The  46tfa  section  ot  the  first-cited  statute 
the  court  in  which  such  action  is  brought,  enacts,  that  no  person  (except  a  guardian 
or  a  judge  of  one  of  the  superior  courts  of  or  relative  who  derives  no  profit  from  the 
law  at  Westminster,  shall  otherwise  order,  charge,  or  a  committee  appointed  by  the 
— Hov.  Lord  Chancellor)  shall,  under  pain  of  be- 
Page  402.  (86)  Abolished  by  statate  of  ing  deemed  guilty  of  a  misdemeanor,  re- 
3  It  4  Will.  iV.  c.  27,  s.  36.— Hov.  ceive  to  board  or  lod^e  in  any  house  not 
Page  403.  (87)  Abolished  by  (he  statute  licensed  under  the  said  act,  or  take  charge 
cited  in -the  preceding  note  (86.)  of,  any  insane  person,  without  first  having 
Page  403.  (88}  All  writs  of  right,  ex-  the  like  order  and  certificates  as  are  re- 
cept  writs  of  rignt  of  dower,  are  abolished  quired  by  the  said  act  on  the  admission  of 
by  the  statute  of  3  &  4  Will.  IV.  c.  27.—  an  insane  person  into  a  licensed  house. 
Hov.  The  47th  section  directs,  that  such  order 
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and  certificate  shall  be  sent  to  the  cleik  of  acknowledcment  of  the  title  of  the  mort- 

the  "  Metropolitan  Commissionen  of  Lu*  gagor,  or  of  his  ri^t  of  redemption,  has 

nacy."    Ana  the  48th  section  empowers  been  given  in  writing,  signed  by  the  mort- 

the  Lord  Chancellor,  if  he  shall  think  fit,  eagee ;  in  which  case  the  time  only  runs 

to  direct  that  persons  confined,  as  being  nom  the  date  of  such  acknowledgment. — 

insane,  in  the  private  care  of  anv  euardian  Hov. 

or  relative,  or  other  person,  shall  be  visit-  Page  444.  (101)    By  the  statute  of  II 

ed  and  examined,  and  a  report  of  their  Geo.  IV.  Bl  1  Will.  iV.  c.  36,  the  provi- 

state  made  to  the  Lord  Chancellor.  sions  of  which  act  were  extended  and  cer- 

That  marriages  of  lunatics  are  void,  see  tain  parts  thereof  explained  by  the  statute 

Book  i.  p.  439  ;  and  as  to  their  disability  of  2  Will.  IV.  c.  58,  the  law  r^rding 

to  convey  or  purchase,  see  Book  ii.  p.  291.  commitments  by  Courts  of  Equity  for  con- 

•^Hov.  tempts,  and  the  taking  bills  pro  eanfesso 

Page  430.  (96)    The  statute  of  3  &  4  has  been  altered  ;  with  advantage  to  the 

Will.  IV.  c.   104,  renders  freehold  and  administration  of  justice,  and  at  the  same 

copyhold  estates  assets  for  the  payment  of  time  with  humane  consideration  for  par- 

deots  by  simple  contract,  as  well  as  debts  ties  confined  for  non-payment  of  costs  of 

by  specialty  ;  but  creditors  by  specialty  in  contempt,  which  costs  their  poverty  ren- 

which  the  heirs  are  bound  are  entitled  to  ders  them  unable  to  discharge. — Hov. 

priority  of  payment.    And  the  statute  of  Page  447.  (102)    Wager  of  law  is  abol- 

3  &  4  Will.  IV.  c.  106,  enacts,  that  every  ished ;  see  note  (70)  to  p.  341.— Hov. 

lineal  ancestor  shall  be  capable  of  being  Page  448.   (103)     Without   depriving 

heir  to  any  of  his  issue.    Thus  both  these  courts  of  equity  of  their  jurisdiction  in 

instances  of  hardship  have  ceased  to  exist ;  these  cases,  the  statute  of  1  &  2  Will.  IV. 

the  relief  which  no  Court  of  Equity  had  c.  58,  gives,  to  a  considerable  extent,  a 

a  power  to  give  having  been  yielded  by  concurrent  jurisdiction  to  courts  of  law. 

the  legislature. — Hov.  Upon  tiie  application  of  a  defendant  sued 

Page  430.  (97)    The  statute  cited  in  the  in  any  action  of  assumpsit,  debt,  detinue, 

last  note  has  done  away  with  this  grievance  or  trover,  such  application  being  made  after 

also. — Hov.  declaration  and  before  plea,  showing  that 

Paffe  430.  (98)    This  delay  of  justice  is  the  defendant  does  not  claim  any  interest 

remedied  by  the  statute  of  11  Qeo.  IV.  and  in  the  subject  matter  of  the  suit,  but  that 

I  Will.  IV.  c.  47,  S  10. — Hov.  the  right  is  claimed  by  or  supposed  to  be- 

Page  432.  (99)    This  anomaly  no  longer  long  to  some  third  person  ;  the  Court  may 

exists  ;  b^  the  statute  of  3  &  4  Will.  IV.  order  such  tiiird  person  to  appear  and 

c.  105,  widows  are  entitled  to  dower  out  maintain,  or  relinquish,  his  claim ;  and  in 

of  equitable  estates,  if  their  husbands  have  the  meantime  stay  such  action.    If  such 

not  barred  the  right. — Hov.  third  party  should  not  appear,  the  Court 

Page  439.  (1(X))  Now,  not  by  analogy,  may  bar  his  claim  against  the  original  de- 
but by  the  express  enactment  of  the  stat-  fendant,  his  executors,  or  administrators  ; 
ute  of  3  &  4  Will.  rV.  c.  27»  s.  28,  a  mort-  and  make  such  order  between  such  defen- 
ffagor  is  barred  at  the  end  of  twenty  years  dant  and  the  plaintiff,  as  to  costs  and  other 
from  the  time  when  the  mortgagee  took  matters,  as  may  appear  just. — Hov. 
possession ;  unless  in  the  mean  time  an 
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BOOK  THE  FOURTH. 


Pige  90.  (1)  The  law  upon  this  subject  if  any  person  shall  knowingly,  and  with- 
is  now  to  be  found  in  the  statute  2  W.  IV.  out  lawful  authority  (the  proof  of  which 
c.  24,  by  section  10,  of  which  it  is  enact-  authority  shall  lie  on  the  party  accused), 
ed,  that  **  if  any  person  shall  knowingly,  make  or  mend,  or  begin  or  proceed  to  make 
and  without  lawful  authority  (the  proof  of  or  mend,  or  buy  or  sell,  or  shall  knowing- 
which  authority  shall  lie  on  the  party  ac-  ly,  and  without  lawful  excuse  (the  proof 
cused^,  make  or  mend,  or  begin  or  proceed  of  which  excuse  shall  lie  on  the  party  ac- 
to  maice  or  mend,  or  buy  or  sell;  or  shall  cused),  have  in  his  custody  or  possession 
knowingly,  and  without  lawful  excuse,  any  instrument,  tool,  or  engine,  adapted 
(the  proof  of  which  excuse  shall  lie  on  the  and  intended  for  the  counterfeiting  any  of 
party  accused),  have  in  his  custody  or  pos-  the  king's  current  copper  coin ;  or  if  any 
session  any  puncheon,  counter-puncheon,  person  shall  buy,  sell,  receive,  pay,  or  put 
matrix,  stamp,  die,  pattern  or  mould,  in  or  off,  or  offer  to  buy,  sel],  receive,  pay,  or 
v^n  which  there  shall  be  made  or  im-  put  off  any  false  or  counterfeit  coin,  re- 
pressed, or  which  shall  make  or  impress,  sembling,  or  apparently  intended  toresem- 
or  which  shall  be  intended  to  make  or  im-  ble  or  pass  for,  any  of  the  king's  current 
press,  the  fieure,  stamp,  or  apparent  re-  copper  coin,  at  or  for  a  lower  rate  or  value 
semblance  of  both  or  either  of  tne  sides  of  than  the  same  by  its  denomination  imports, 
any  of  tiie  king's  current  sold  or  silver  or  was  coined  or  counterfeited  for ;  every 
coin,  or  any  part  or  parts  of  both  or  either  such  offender  shall  be  guilty  of  felony  ;" 
of  such  sides;  or  ifany  person  shall,  with-  punishable  with  transportation  for  seven 
out  lawful  authority,  (the  proof  whereof  years,  or  imprisonment  not  exceeding  two 
shall  lie  on  the  party  accused)  make  or  years. 

mend,  or  begin  or  proceed  to  make  or  mend,        By  the  same  section,  knowingly  utter- 

or  buy  or  sell,  or  shall,  without  lawiul  ex-  ing  counterfeit  copper  coin,  or  knowingly 

cuse,  (Uie  proof  whereof  shall  lie  on  the  having  in  possession  three  pieces  of  such 

part^  accused,)  have  in  his  custody  or  pos-  counterfeit  coin,  with  intent  to  utter  them, 

session  any  edger,*  edging-tool,  collar,  in-  is  a  misdemeanor,  punishable  with  impris- 

strument,  or  engine,  adapted  and  intended  onment  not  exceeding  one  year, 
for  the  marking  of  coin  round  the  edges       Previous  to  the  passing  of  this  act,  the 

with  letters,  grainings,  or  other  marks  or  knowingly  making,  mending,  &c.  any  tools 

figures,  apparently  resembling  those  on  the  for  counterfeiting  the  copper  coin,  was  only 

edges  of  any  of  the  kine's  current  gold  or  punishable  as  a  misdemeanor  at  common 

silver  coin,  such  person  knowing  the  same  law.    And  the  uttering  or  putting  off  coun- 

to  be  so  adapted  and  intended  as  aforesaid ;  terfeit  copper  coin,  was  not  an  indictable 

or  if  any  person  shall,  without  lawful  au-  offence  at  all :  Bex  v.  Cunoan,  1  East, 

thority,  to  be  proved  as  aforesaid,  make  or  P.  C.  182  ;  2  Leach,  384,  n. ;  1  Russ.  79, 

mend,  or  begin  or  proceed  to  make  6t  82. 

mend,  or  buy  or  sell,  or  shall,  without       The  offence  of  colouring,  &c.  copper 

lawful  excuse,  to  be  proved  as  aforesaid,  coin,  to  make  it  resemble  gold  or  silver 

have  in  his  custody  or  possession  any  press  coin,  is  provided  for  by  sect.  4,  otthe  new 

for  coins^e,  or  any  cutting-en^ne  for  cut-  statute. — Rt. 

ting  by  force  of  a  screw  or  of  any  other  Page  167.  (3)  By  the  new  highway 
contrivance,  round  blanks  out  of  gold,  sil-  act,  5  &  6  W.  IV.  c.  00,  the  proceeding  by 
ver,  or  other  metal,  such  person  knowing  presentment  for  the  non-repair  of  high- 
such  press  to  be  a  press  for  coinage,  or  ways  ia  abolished,  and  a  summary  mode  of 
knowing  such  engine  to  have  been  used,  proceeding  before  magistrates  substituted, 
or  to  be  intended  to  be  used  for  or  in  order  — Rt. 

to  the  counterfeiting  of  anjr  of  the  king's       Page  175.  (4)    It  will  be  seen  by  refer- 

current  gold  or  silver  com ;  every  such  ence  to  the  statute  1  «t  2  W.  IV.  c.  32,  that 

offender  shall  be  guilty  of  felony,  and,  be-  the  buying  and  selling  of  game  is  now  le- 

ing  convicted  thereof,  shall  be  liable,  at  galised  under  certain  regulations  and  re- 

the  discretion  of  the  court,  to  be  transport  strictions. — Rt. 

ted  beyond  the  seas  for  life,  or  for  any  term       Page  235.  (5)    But  by  a  still  more  re- 

not  less  than  seven  years,  or  to  be  impris-  cent  statute  of  2  &  3  W.  IV.  c.  62,  reci- 

oned  for  any  term,  not  exceeding  four  ting  the  above-mentioned  enactment,  and 

yean." — Rt.  also  a  similar  one  on  the  same  subject,  in 

Page  91.  (2)    But  now,  by  2  W.  IV.  c.  9  Geo.  IV.  c.  55,  the  punishment  of  death 

24,  §  12,  **  If  any  person  shall  falsely  make  is  removed  from  these  offences,  and  that  of 

or  counterfeit  any  coin  resembling,  or  ap-  transportation  for  life,  without  any  power 

parently  intended  to  resemble,  or  pass  for  of  mitigation,  is  substituted  in  its  p]  r<s  - 

any  of  the  king's  current  copper  coin ;  or  Rt 
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Page  250  (6)    Notwithstanding  the  ex-  seal,  privy  sipnct,  royal  sign  manual,  &c., 

tensive  alterations  which  have  recently  Is  treason  and  capital, 

been  made  in  the  statute  law  relating  to  By  sect  3,  forging  an  exchequer  bill, 

forgery,  the  preceding  notes  upon  the  sub-  exchequer  debenture,  East  Inclia  bond, 

iect  will,  it  is  believed,  be  still  found  re-  bank  note,  will,  bill  of  exchange,  promis- 

levant;  it  will,  however,  be  necessary  sory  note,  or  warrant  or  order  for  payment 

here  briefly  to  notice  in  what  the  altera-  of  money,  is  capital, 

tions  above  alluded  to  consist.  By  sect.  4,  if  any  instrument,  however 

By  1  W.  4,  c.  66,  f  31,  the  following  designated,  is  in  law  a  bill  of  exchange, 

statutes,  so  far  as  they  relate  to  the  crime  &c.,  the  forger  of  such  instrument  may  be 

of  forgery,  are  repealed :— 25  Edw.  III.  at.  indicted  under  this  Act. 

5,  c.  2  ;  1  Maiy,  st  2,  c.  6  ;  5  Eliz.c.  14 ;  By  sect.  5,  making  false  entries  in  the 

4  W.  &  M.  c.  4,  f  4  ;  8  &  9  W.  III.  c.  20,  books  in  which  the  accounts  of  public 

§  36 ;  7  Ann.  c.  21,  §  9  ;  8  Geo.  I.  c.  22,  §  stock  are  kept,  or  transferring  public  stock 

1 ;  12  Geo.  I.  c.  32,  §  9  ;  2  Greo.  II.  c.  25,  in  any  other  name  than  the  true  owner's, 

except  §  2 ;  7  Qeo.  II.  c.  22 ;  15  Geo.  II.  is  capital. 

c.  13,  §  11 ;  31  Geo.  II.  c.  32,  §  f  77,  78 ;  By  sect.  6,  forgin^a  transfer  of  any  pub* 

4  Geo.  III.  c.  25,  f  15  ;  13  Geo.  III.  c.  79 ;  lie  stock,  or  of  certain  other  stock  ;  power 

18  Geo.  III.  c.  18 ;  27  Geo.  III.  c.  43,  §  4 ;  of  attorney  to  transfer  the  same,  or  to  re- 

33  Geo.  III.  c.30  ;  37  Geo.  III.  c.  122 ;  41  ceive  the  dividends  thereon ;  transfer  of 

Geo.  III.  (U.  K.)c.39;  41  Gteo.  III.  c.  stock,  or  receipt  of  dividends,  by  false  per- 

57 ;  43  Geo.  III.  c.  139 ;  S  f  1,  2 ;  45  Geo.  sonatlon,  is  capital. 

III.  c.  89  ;  48  Geo.  III.  c.  1,  §  9 ;  52  Geo.  By  sect  7,  personating  the  owner  of  any 
HI.  c.  138 ;  52  Geo.  III.  c.  148,  f  14 ;  4  public  stock,  or  certain  other  stock,  and 
Geo.  IV.  c.  76,  S  29.  But  offences  com-  endeavouring  to  transfer,  or  to  receive  the 
mttted  against  any  of  these  Acts  previous  dividends,  is  punishable  with  transporta- 
to  their  repeal,  may  be  tried  under  them  tion  for  life,  &c. 

after  their  repeal.    Provided  always,  That  By  sect  8,  forging  the  attestation  to  any 

if  the  offender  shall  after  the  commence-  power  of  attorney  for  the  transfer  of  stock, 

ment  of  this  Act  be  convicted  of  the  same,  &c.  is  punishable  with  transportation  for 

and  such  offence  shall  have  been  made  seven  years,  &c. 

punishable  with  death  by  any  of  the  said  By  sect  9.  clerks  in  the  bank  wilfully 
several  Acts,  but  shall  not  be  made  punish-  making  out  aividend  warrants  for  a  greater 
able  with  death  by  litis  act,  in  every  such  '  or  less  sum  than  is  really  due,  may  be 
case  the  person  convicted  of  such  offence  transported  for  seven  years,  Blc. 
shall  not  suffer  the  punishment  of  death.  By  sect.  10,  forging  a.  deed,  bond,  re- 
but shall  in  lieu  thereof  be  liable,  at  the  ceipt  for  money  or  goods,  or  an  accounta- 
discretion  of  the  court,  to  be  transported  ble  receipt,  or  an  order  for  delivery  of 
beyond  the  seas  for  life,  or  for  any  term  croods  ;  is  punishable  with  transportation 
not  less  than  seven  years,  or  to  be  impris-  for  life,  &c. 

oned,  with  or  without  hard  labour,  for  any  By  sect  11,  fraudulently  acknowledging 
term  not  exceeding  four,  nor  less  than  two  any  recognizance,  bail,  fine,  recovery,  or 
years.  judgment,  in  the  name  of  another,  is  pun- 
By  sect.  32,  this  Act  shall  commence  ishwle  with  transportation  for  life,  &c. 
and  take  effect  on  the  2l8t  July,  1830.  By  sect  12,  knowingly  purchasing,  re- 
By  the  same  statute,  sect  I,  no  forgeries  ceiving,  or  having  in  possession  forged 
shall  continue  capital  unless  made  so  by  bank  notes,  is  punishable  with  transporta- 
this  Act ;  and  all  forgeries  not  declared  tion  for  fourteen  years, 
capital  by  this  Act  sh^l  be  punished  with  By  sect  13,  making,  or  having,  without 
tninsportation  or  imprisonment,  except  as  authority,  any  mould  for  making  paper 
to  the  coin.  with  the  words  **  Bank  of  England"  visi- 
But  by  the  subsequent  statute,  2  At  3  W.  ble  in  the  substance,  or  for  making  paper 

IV.  c.  123,  f  1,  reciting  the  former  stat-  with  carved  bar  lines,  &c.  or  selling  such 
ute,  persons  afterwards  convicted  of  of-  paper ;  is  punishable  with  transportation 
fences  punishable  under  the  former  stat-  for  fourteen  years. 

ute  with  death, -shall  be  transported  for  Sect  14,  contains  a  proviso  as  to  paper 

life  ;  made  for  bills  of  exchange,  &c. 

Except,  sect  2,  persons  convicted  of  By  sect  15,  engraving  on  any  plate,  ice. 

forging  or  altering  wills  and  certain  pow-  any  bank  note,  blank  bank  note,  &c.,  or 

ers  of  attorney.  using  or  having  such  plate,  ^. ,  or  uttering 

By  1  W.  IV.  c.  66,  f  23,  the  punish-  or  having  paper  upon  which  a  blank  bank 

ments  of  5  Eliz.  c.  Ill,  shall  be  repealed,  note,  &c.  shall  be  printed,  without  author- 

and  other  punishments  substituted.  ity  ;  is  punishable  with  transportation  for 

By  sect.  26,  the  court  may  order  hard  fourteen  years, 

labour  or  solitary  confinement.  By  sect.  16,  engraving  on  any  plate,  ftc. 

By  sect  2,  forging  the  great  seal,  privy  any  word,  number,  or  ornament  resem- 
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bling  any  part  of  a  bank  note,  9lc,,  or  using  Page  2G9.  (7)    In  London  they  are  now 

or  having  any  such  plate,  Slc.,  or  atterinAT  held  twelve  times  in  the  year,  under  the 

or  having  any  paper  on  wnich  there  shall  authority  of  a  new  and  nuwt  important  sta- 

be  an  impression  of  any  word,  number,  tute,  4  At  5  -W.  IV.  c.  36,  commonly  called 

&c. ;  is  punishable  with  tiansportation  for  **  The  Central  Criminal  Court  Act" 

fourteen  years.  By  sect  1 ,  of  that  statute,  the  lord  mayor 

By  sect.  17,  making,  or  having  in  poe-  of  London,  the  lord  chancellor,  the  judges, 

session,  any  mould  for  manufacturing  pa-  the  aldermen,  recorder,  common  serjeant, 

per,  with  the  name  of  any  bankers  ^pear-  and  judges  of  the  SheriflTs  Courts  of  Lon- 

mg  in  the  substance ;  manufactunng  or  don,  and  such  otiiers  as  his  Majesty  may 

having  such  paper,  or  causing  the  name  to  appoint,  are  to  be  the  judges  of  a  court  to 

appear  in  the  substance  of  any  paper  ;  is  lie  called  "  The  Central  Criminal  Court'* 

punishable  with  transportation  for  fourteen  By  sect  2,  his  Majesty  may  issue  com- 

yean,  k.c.  missions  of  oyer  and  terminer  and  eoal  de- 

By  sect  18,  engraving  on  any  plate,  &c.  liveiy  for  the  trial  at  such  court,  of  all  of- 
any  bill  of  exchange  or  promissory  note  of  fences  committed  in  London  and  Middle- 
any  bankers,  or  any  woras  resembling  the  sex,  and  In  certain  parts  of  Essex,  Kent, 
subscription  subjoined  thereto,  or  using  and  Surrey. 

any  such  pkite,  kc. ;  or  uttering  or  having  By  sect.  3,  such  new  district  is  to  be 

any  paper  upon  which  any  part  of  any  considered  as  one  county,  and  the  venue 

such  bill  or  note  shall  be  printed ;  is  pun-  in  all  indictments,  &.C.,  is  to  be  **  Central 

ishable  with  transportation  for  fourteen  Criminal  Court,  to  wit" 

years,  Ate.  By  sect  4,  juries  may  be  summoned 

By  sect  19,  engraving  plates,  &c.  for  from  London,  or  from  the  counties,  or  from 

foreign  bills  or  notes;  using  or  having  such  both  indiscriminately,  to  try  all  offences 

plates,  Ate. ;   or  uttering  any  paper  on  cognizable  by  the  Act 

which  any  part  of  such  foreign  bul  or  note  By  sect  5,  his  Majesty,  by  order  in 

may  be  printed  ;  is  punishable  with  trans-  council,  may  appoint  me  places  of  con- 

portation  for  fourteen  years,  lie.  finement  for  prisoners. 

By  sect  20,  inserting  any  false  entry  in  By  sect  6,  the  Penitentiary  at  Millbank, 

any  register  of  baptisms,  marriages,  or  bu-  shall  be  one  of  the  prisons  under  the  Act. 

rials ;  forging  or  altering  any  such  entry ;  By  sect  7,  persons  sentenced  to  impris- 

uttering  any  fidse  or  foiged  entry  ;  de-  onment  for  offences  committed  beyona  the 

stroying,  &c.  the  register ;  forsinff  any  li-  limits  of  this  Act,  may  be  removed  to  the 

cense  of  marriage ;  is  punishable  with  Penitentiary  at  Millbank. 

transportation  for  life,  &c.  By  sect.  8,  HI  regulations  for  the  man- 

Bv  sect  21,  rectors,  Sec.  shall  not  be  agement  of  the  Penitentiary  at  Millbank, 

liable  to  any  penalty  for  correcting,  in  the  shall  apply  to  prisoners  confined  there  un- 

mode  prescribed,  accidental  errors  in  the  der  the  authority  of  this  Act. 

register.  By  sect  9,  persons  convicted  may  be 

By  sect  22,  inserting  in  any  copy  of  a  imprisoned  either  in  the  county  eoals  or 

register  of  baptisms,  marriages,  or  burials,  in  Newgate  :  and  the  sheriffs  of  London 

transmitted  to  the  registrar,  any  false  en-  may  execute  judgments, 

try;  orforgine  or  verifying  any  copy  know-  By  sect  10,  justices  and  coroners  in 

ing  itto  be  false  ;  is  punishable  with  trans-  Essex  and  Kent  shall  commit  offenders  to 

portation  for  seven  years,  &c.  Newgate,  and  justices  and  coroners  in 

By  sect.  24,  all  forgers  and  utterers  may  Surrey  shall  commit  offenders  to  Horse- 
be  tried  in  the  county  where  they  are  ap-  monger-lane, 
prehended  or  are  in  castody.  By  sect  11,  justices  and  coroners  shall 

Sect  25,  regulates  the  punishment  of  specify  in  their  commitments  that  persons 

principals  inthe  second  degree  and  acces-  are  committed  under  this  act,  and  shall 

saries.  take  examinations,  k,c.,  as  required  by  7 

Sect  27.  directs  the  mode  of  trial  of  of-  Geo.  IV.  c.  64.    This  section  also  gives 

fences  committed  at  sea.  power  to  the  sheriff  of  Surrey  to  remove 

Sect.  28,  gives  a  rule  of  interpretation  prisoners  from  the  goal  of  that  county  to 
as  to  criminal  possession,  and  as  to  parties  Newgate  for  trial. . 
intended  to  be  defrauded.  By  sect.  12,  the  judges  may  order  pay- 
By  sect.  29,  this  Act  shall  not  extend  to  ment  by  the  treasurers  of  the  counties  of 
Scotland  or  Ireland.  expenses  to  prosecutors  and  witnesses ; 

B^  sect.  30,  this  Act  shall  apply  to  the  and  such  treasurers,  or  their  agents,  shall 

forging  or  uttering  in  England  documents  attend  the  court  to  make  such  payments, 

purporting  to  be  made,  or  actually  made,  By  sect  13,  no  indictment  for  a  misde- 

out  of  Enjrland  ;  and  to  the  forging  or  ut-  meanor  except  perjury  or  subornation  of 

tering  in  England  bills  of  excliAnge,  pro-  perjury,  shall  be  presented  to  the  grand 

missory  notes,  bond,  fl&c.  purporting  to  be  jury,  unless  tiie  prosecutor  shall  have  been 

payable  out  of  England.— Rt.  bound  over  by  recognizance  to  prosecute. 
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By  sect.  14,  the  court  of  lord  mayor  and  to  decide  whether  they  would  admit  him 

alderman  of  London  may  contract  with  the  to  bail,  although  the  application  was  made 

justices  of  Essex,  Kent,  and  Surrey,  for  ori  the  ground  that  there  was  not  sufficient 

the  support  of  their  prisoners  in  Newgate :  time  to  prepare  proper  affidavits  before  the 

and  if  they  cannot  agree,  the  judges  shall  breaking  up  of  toe  court ;  Rex  v.  Palmer ^ 

settle  the  amount.  6  C.  &  P.  654. 

By  sect.  15,  sessions  are  to  be  held  in  On  bills  found  in  this  court  for  misde- 

London,  or  the  suburbs  thereof,  twelve  meanors,  forty-eight  hours'  notice  of  bail 

times  in  every  year,  at  the  least.  is  necessary,  unless  the  implication  is  made 

By  sect.  16,  indictments  found  at  the  on  a  Friday  with  a  view  of  detainiog  the 

sessions  of  the  peace  may  be  removed  be-  party  in  custody  over  Sunday  ;  Rex  ▼. 

fore  the  justices  of  oyer  and  terminer  and  CarliU.  6  C.  &  P.  628. 

gaol  delivery.  The  binding  over  to  prosecute,  which  is 

By  sect.  17,  justices  at  quarter  sessions  necessary  to  give  the  grand  jury  of  the 

are  restrained  from  trying  certain  specified  Central  Criminal  Court  jurisdiction  in  cer- 

offences.  tain  cases  of  misdemeanor,  under  §  13  of 

By  sect.  18,  recognizances  for  prosecu-  OcbW.lV.c.  36,  mus^t  take  place  before 

ting,  giving  evidence,  k.c,  before  sessions  a  magistrate,  previous  to  the  session  of  tiie 

of  the  peace,  shall  be  obligatory  on  per*  court,  and  cannot  be  done  by  the  court 

sons  entering  into  the  same  to  prosecute,  itself;  Rex  v.  Carlion,  6  C.  &  P.  651. — 

give  evidence,  &c.  before  the  justices  of  Rt. 

oyer  and  terminer  and  goal  delivery  :  no-  Page  272.  (7)    But  see  now  upon  this 

tice  being  given  to  the  parties  of  the  change  subject  the  recent  and  important  statute* 

of  court  5  &  6  W.  IV.  c.  76,  the  Municipal  Coipo- 

By  sect  19,  justices  of  peace  may  de-  ration  Reform  Bill,  too  long  even  for  an 

liver  over  indictments  found  at  sessions  to  abridged  insertion  here. — Rv. 

the  justices  of  oyer  and  terminer  and  goal  292*  (8)  In  tiie  case  of  the  Bambers,  in 

delivery.  1838,  they  havine  been  ordered  to  be  sur- 

By  sect  20,  the  judges  of  the  court  shall  rendered  to  the  British  consul  by  the  Gov- 

settle  the  fees  or  salaries  of  the  officers,  ernor  of  tiiis   state,  the   United   States 

and  direct  how  the  same  shall  be  paid.  government  directed  their  District  Attor- 

By  sect  21,  justices  of  the  peace  shall  ney  to  oppose  the  proceeding  as  unconsti- 

not  be  prevented  by  the  sessions  holden  tutional,  and  that  it  was  unconstitutional, 

under  this  Act,  from  holding  their  own  re-  was  the  general  opinion.    They  were  dis- 

spective  sessions.  charged,  afterwards  the  Grovemor  having 

By  sect  22,  the  court  is  authorized  to  withdrawn  his  order,  and  requested  the 

try  offences  committed  upon  the  hi^h  seas.  Recorder  of  the  city  of  JN^ew  York,  to  act 

Sect  23,  saves  the  rignts  and  privileges  as  if  the  order  had  not  been  eiven  ;  they 

of  the  city  of  London.  had  been  brought  before  the  Recorder  on 

Hie  judges  of  die  Central  Criminal  habeas  corpus.    In  a  more  recent  case  in 

Court,  after  postponement  till  the  next  ses-  Vermont,  the  supreme  couit  of  that  state 

sion,  on  motion  for  the  prosecution,  of  the  also  decided  against  the  right  of  the  Gov- 

presentation  of  a  bill  for  a  capital  offence,  ernor  to  surrender  to  the  Canadian  author* 

refused,  on  motion  for  the  prisoner,  to  read  ities,  one  chaii^ed  with  murder  in  Canada, 
over  very  long  depositions,  to  enable  them 
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Sect.  1.  Record  op  ait  Indictmemt  and  GoimcnoN  of  Musdeb, 

AT  TBB  A88IIE8. 

Warwickshire, )  Be  it  bbmeiibered,  that  at  the  general  session  of  the  Seiwm  of 

to  wit,  jj  lord  the  king  of  oyer  and  temUner  holden  at  Warwick  gy^  *^ 
in  and  for  the  said  county  of  Warwick,  on  Friday  the  twelfth  day  of  March  "^' 
in  the  second  year  of  the  reign  of  the  lord  G^eorge  the  third,  now  king  of 
Great  Britain,  before  sir  Michael  Foster,  knight,  one  of  the  justices  of  the 
said  lord  the  king  assigned  to  hold  pleas  before  the  king  himself,  sir  Edward 
CUve,  kniffht,  one  of  the  justices  of  the  said  lord  the  king,  of  his  court  of 
Common  Bench,  and  others  their  fellows,  justices  of  the  said  lord  the  king, 
assigned  by  letters  patent  of  the  said  lora  the  king,  under  his  great  seal  of  CommiMlonot 
Qreat  Britain,  made  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  of  them,  (whereof  one  of  them  the  said  sir  Michael  Foster  and  sir 
Edward  Cliye,  the  said  lord  the  king  would  hare  to  be  one)  to  inquire  (by 
the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by  whom  the  truth 
of  the  matter  might  be  the  better  known,  and  by  other  ways,  methods,  and 
means,  whereby  they  could  or  might  the  better  know^  as  well  within  liber- 
ties as  without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  clippings,  washings,  false  coinings, 
and  other  falsities  of  the  monies  of  Qreat  Britain,  and  of  other  kingdoms  or 
dominions  whatsoeyer ;  and  of  all  murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  nnlawM  meetings  and  conyenticles,  unlawral 
uttering  or  words,  unlawAil  assemblies,  misprisions,  confederacies,  false  al- 
legations, trespasses,  riots,  routs,  retentions,  escapes,  contempts,  falsities, 
negliraices,  concealments,  maintenances^  oppressions,  champarties,  deceits, 
and  all  other  misdeeds,  offences,  and  injuries  whatsoeyer,  and  also  the  ac- 
cessaries of  the  same,  within  the  county  aforesaid,  as  well  within  liberties 
as  without,  by  whomsoeyer  and  howsoeyer  done,  had,  perpetrated,  and  com- 
mitted, ana  by  whom,  to  whom,  when,  how^  and  in  what  manner;  and  of 
all  other  articles  and  circumstances  in  the  said  letters  patent  of  the  said  lord 
the  king  specified;  the  premises  and  eyery  or  way  of  them  howsoever  con- 
cemine;  and  for  this  time  to  hear  and  determine  the  said  treasons  and  oyer  and  f<r- 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  Eng-  miner, 
land;  and  also  keepers  of  the  peace,  and  justices  of  the  said  lord  the  king,  and  of  the 
assigned  to  hear  and  determine  diyers  felonies,  trespasses,  and  other  misde*  peace, 
meanors  committed  within  the  county  aforesaid,  by  the  oath  of  sir  James 
Thomson,  baronet,  Charles  Roper,  Henry  Dawes,  Peter  Wilson,  Samuel  Omndjiuy. 
Rogers,  John  Dawson,  James  Phillips^onn  Mayo,  Richard  Sayage,  Wil- 
liam Bell,  James  Morris,  Laurence  Hall,  and  Charles  Carter,  esquires, 
good  and  lawful  men  of  the  county  aforesaid,  then  and  there  impanelled, 
sworn,  and  charged  to  inquire  for  the  said  lord  the  kmg  and  for  the  body  of 
the  said  county,  it  is  presented ;  That  Peter  Hunt,  late  of  the  parish  of  indictment. 
Lighthome  in  the  said  county,  gentleman,  not  haying  the  fear  of  Grod  before 
his  eyes,  but  being  moyed  and  seduced  by  the  instigation  of  the  devil,  on  the 
fifth  day  of  March  in  the  said  second  year  of  the  reisii  of  the  said  lord  the 
king,  at  the  parish  of  Li^hthorne  aforesaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  m  the  peace  of  Qoa  and  of  the  said  lord  the  king 
then  and  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault;  and  that  the  said  Peter  Hunt,  with  a  certain  drawn 
sword,  made  of  iron  and  steel,  of  the  yalue  of  five  shillings,  which  he  the 
said  Peter  Hunt  in  his  right  hand  then  and  there  had  and  held,  him  the 
said  Samuel  Collins,  in  and  upon  the  left  side  of  the  belly  of  him  the  said 
Samuel  Collins  then  and  there  feloniously,  wilfhlljr,  and  of  his  malice  afore- 
thought, did  strike,  thrust, stab,  and  penetrate;  giving  unto  the  said  Samuel 
Collins,  then  and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon  » 

the  left  side  of  the  belly  of  him  the  said  Samuel  Collins,  one  mortal 
wound  of  the  breadth  of  one  inch,  and  the  depth  of  nine  inches;  of  which  '  -* 

said  mortal  wound  he  the  said  Samuel  Collins,  at  the  parish  of  Lighthome  ' 

aforesaid  in  the  said  county  of  Warwick,  from  the  said  fifth  day  of  March 
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in  the  year  aforesaid  until  the  seTe&th  day  of  the  same  month  in  the  same 
year,  did  languish,  and  languishing  did  liye ;  on  which  said  seventh  day 
of  March  in  the  year  aforesaid,  the  said  Samuel  Collins,  at  the  parish  of 
Lighthome  atpresaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did 
die :  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the 
said  Peter  Hunt  him  the  said  Samuel  Collins,  in  manner  and  form  afore- 
said, feloniously,  wilfull3%  and  of  his  malice  aforethought,  did  kill  and  mur- 
der, against  the  peace  of  the  said  lord  the  now  king,  his  crown,  and  dig- 
nity. Whereupon  the  sheriff  of  the  county  aforesaid  is  commanded,  that 
he  omit  not  for  any  liberty  in  his  bailiwic,  but  that  he  take  the  said  Peter 
Hunt,  if  he  may  be  found  in  his  bailiwic.  and  him  safely  keep,  to  answer 
to  the  felonj^  and  murder  whereof  he  stanos  indicted.  Which  said  indict- 
ment the  said  justices  of  the  lord  the  king  above  named,  afterwards,  to  wit, 
at  the  delivery  of  the  gaol  of  the  said  lord  the  king,  holden  at  Warwick  in 
and  for  the  county  aforesaid,  on  Friday  the  sixth  day  of  August,  in  the 
said  second  year  of  the  reign  of  the  said  lord  the  king,  before  the  right 
honourable  William  lord  Mansfield,  chief  justice  of  the  said  lord  the  king, 
assigned  to  hold  pleas  before  the  king  himself,  sir  Sidney  Stafford  Smythe, 
knight,  one  of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and 
others  their  fellows,  justices  of  the  said  lord  the  king,  assignied  to  deliver  his 
said  gaol  of  the  county  aforesaid  of  the  prisoners  therein  being,  by  their 

S roper  hands  do  deliver  here  in  court  of  Record  in  form  of  the  law  to  be 
etermined.  And  afterwards,  to  wit,  at  the  same  delivery  of  the  gaol  of 
the  said  lord  the  king  of  his  county  aforesaid,  on  the  said  Friday  the  sixth 
day  of  August,  in  the  said  second  year  of  the  reign  of  the  said  lord  the  kiog, 
before  the  said  justices  of  the  lord  the  king  last  above  named  and  others 
their  fellows  aforesaid,  here  Cometh  the  said  Peter  Hunt,  under  the  custody 
of  William  Browne,  esquire,  sheriff  of  the  county  aforesaid,  (in  whose  cus- 
tody in  the  gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had 
been  before  committed,^  being  Drought  to  the  bar  here  in  his  proper  person 
by  the  said  sheriff,  to  wnom  he  is  here  also  committed :  And  forthwith  be- 
ing demanded  concerning  the  premises  in  the  said  indictment  above  specified 
and  charged  upon  him,  how  he  will  acquit  himself  thereof,  he  saith,  that  he 
is  not  guilty  thereof;  and  thereof  for  good  and  evil  he  puts  himself  upon 
the  country :  And  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  coun- 
ty aforesaid,  who  prosecutes  for  the  said  lord  the  kin^  in  this  behalf,  doth 
the  like:  Therefore  letajuiy  thereupon  here  immediately  come  before  the 
said  justices  of  the  lord  the  king  last  above  mentioned,  and  others  their  fel- 
lows aforesaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the  said 
parish  of  Lighthome  in  the  county  of  Warwick  aforesaid,  by  whom  the 
truth  of  the  matter  may  be  the  better  known,  and  who  are  not  of  kin  to  the 
said  Peter  Hunt,  to  recognise  unon  their  oath,  whether  the  said  Peter  Hunt 
be  guilty  of  the  felony  and  muraer  in  the  indictment  aforesaid  above  speci- 
fied, or  not  guilty :  because  as  well  the  said  John  Blencowe^who  prosecutes 
for  the  said  lord  the  kin^  in  this  behalf,  as  the  said  Peter  Hunt,  have  put 
themselves  upon  the  said  jury.  And  the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impanelled  and  returned,  to  wit,  David  Williams, 
John  Smithj  Thomas  Home,  Charles  Kokes,  Richard  May,  Walter  Duke, 
Matthew  Lion;  James  White,  William  Bates,  Oliver  Gieen,  Bartholomew 
Nash,  and  Henry  Long,  being  called,  come ;  who  being  elected,  tried,  and 
swom;  to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oath 
say,  THAT  the  said  Peter  Hunt  is  guilty  of  the  felony  and  murder  aforesaid, 
on  him  above  charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid 
is  above  supposed  against  him ;  and  that  the  said  Peter  Hunt  at  the  time 
of  coramittmg  the  said  felony  and  murder,  or  at  any  time  since  to  this  time, 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said 
county  of  Warwick;  or  elsewhere;  to  the  knowledge  of  the  said  jurors  (1). 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt,  if  he  hath 
or  knoweth  any  thine  to  say,  wherefore  the  said  justices  here  ought  not 
upon  the  premises  ana  verdict  aforesaid  to  proceed  to  judgment  and  execu- 
tion against  him :  who  nothing  further  saith;  unless  as  he  oefore  had  said. 
Wherecpon,  all  and  singular  the  premises  being  seen,  and  by  the  said  jus- 
tices here  fully  understood,  rr  is  considered  by  the  court  here,  that  the 
said  Peter  Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 

(1)  This  arerment  is  now  readered  unnecessary.    See  7  and  8  Geo.  IV.  c.  3d, 
{5;  ante,  p.387»n.(7). 
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county  of  Warwick  firom  whence  he  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  nest  ensaing.  being  the  ninth  day  of  this  instant 
Angnst,  and  there  be  hanged  by  the  neck  nntit  he  be  dead ;  and  that  after-  uddiiMctloa 
wards  his  body  be  dissected  and  anatomized. 

Sect.  3.    Contiotion  of  Mamslauobtbr, 

upon  their  oath  say.  that  the  said  Peter  Hant  is  not  guilty  Veidict:  not 
of  the  murder  aforesaid,  above  cnarged  upon  him;  but  that  the  said  Peter  jniltyofawr- 
Hnnt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins;  and  f!^j^tLr 
that  he  had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  at  the        ^     * 
time  of  the  felony  and  man$laufl[hter  aforesaid,  or  ever  afterwards  to  this 
time,  to  the  knowledge  of  the  said  jurors  (2).    And  immediately  it  is  de- 
manded of  the  said  reter  Hunt,  if  he  hath  or  knoweth  any  thing  to  say, 
wherefore  th^  said  justices  here  ought  not  upon  the  premises  and  verdict 
aforesaid  to  proceed  to  judgment  and  execution  against  him :  who  saith  Clergy  prayed, 
that  he  is  a  clerk,  and  prayeth  the  benefit  of  dergy  to  be  allowed  him  in  this 
behalf.    Wherbupon.  all  and  singular  the  premises  being  seen,  and  by  the  Jadgment  to 
said  justices  here  fully  understood,  it  is  considerbd  by  the  courwhcre,  that  J?  ^^^^  ^ 
the  said  ^eter  Hunt  be  burned  in  his  left  hand,  and  delivered.^nd  im-  ^^S!& 
mediately  he  is  bumed  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute  (3). 

Srct.  3.  Ehtrt  or  a  Tbul  invrAinvR  nr  tbb  Court  of  Emo's  Bsncb,  upon 

A  COLLATBRjLL  IwUE ;  AND  RUUB  OF  COUBT  FOR  EZBCUnON  THBREON. 

Michaelmas  TVmi,  in  the  Siath  Year  of  the  Heign  of 
King  George  the  Third, 

Kent;  The  King)  Tbb  prisoner  at  the  bar  being  brought  into  this  court 
against         >     in  custodv  of  the  sheriff  of  the  county  of  Sussex,  by 
Thomas  Rogers.  )     virtue  of  his  majesty's  writ  of  habeas  cor^^  rr  la.HtibeateorrM, 
ORDERED  that  the  said  writ  and  the  return  thereto  be  filed.    And  it  appear-  ^f^  ^{[J^ 
ing  by  a  certain  record  of  attainder,  which  hath  been  removed  into  this  *«™*'  "•* ' 
court  oy  his  majesty's  writ  ot  certiorari^  that  the  prisoner  at  the  bar  stands  for  felony  and 
attainted,  by  the  name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  robbeiy. 
highway,  and  the  said  prisoner  at  the  bar  having  heard  the  recora  of  the 
said  attainder  now  read  to  him,  is  now  asked  by  the  court  here,  what  he  Prieoner  asked 
hath  to  say  for  himself,  why  the  court  here  should  not  proceed  to  award  ex-  JJ^'SiJ^ 
ecution  against  him  upon  the  said  attainder.    He  for  plea  saith,  that  he  is  execntkm. 
not  the  saqe  Thomas  Rogers  in  the  said  record  of  attainder,  named,  and  Plea;  not  the 
against  whom  judgment  was  pronounced :  and  this  he  is  ready  to  verify  and  ""'"^  penon. 
prove,  dbc.    To  which  said  plea  the  honourable  Charles  Yorke,  esquire,  at-  «^  «    ^ 
tomey  general  of  our  present  sovereign  lord  the  king,  who  for  our  said  lord  ^•P"**"**'*' 
the  king  in  this  behalf  prosecuteth,  being  now  present  here  in  court,  and 
having  heard  what  the  said  prisoner  at  the  bar  hath  now  alleged,  for  our 
said  lord  the  king  by  way  of  reply  saith,  that  the  said  prisoner  now  here  at 
the  bar  is  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named,  ayening  that 
and  against  whom  judgment  was  pronoimced  as  aforesaid ;  and  this  he  ^  ^ 
prayeth  may  be  inouired  into  by  the  country;  and  the  said  prisoner  at  the  baue joined, 
oar  doth  the  like :  Therefore  let  a  jury  in  this  behalf  immediatelv  come  Fmirtawaxd- 
here  into  court,  by  whom  the  tnith  of  the  matter  will  be  the  better  known,  •dt«#««i«r. 
and  who  have  no  affinity  to  the  said  prisoner,  to  try  upon  their  oath,^hether 
the  said  prisoner  at  the  oar  be  the  same  Thomas  Kogers  in  the  said  record 
of  attainder  named,  and  against  whom  judgment  was  so  pronounced  as 
aforesaid,  or  not :  because  as  well  the  said  Charles  Yorke,  esquire,  attorney 
general  of  our  said  lord  the  king,  who  for  our  said  lord  the  king  in  this  be- 
half prosecutes,  as  the  said  prisoner  at  the  bar,  twve  put  themselves  in  this 
behalf  upon  the  said  jury.    And  immediately     ereupon  the  said  jury  come  Juy  ewom. 
here  into  court:  and  lieing  elected,  tried,  and  sworn  to  speak  the  tnith 
touching  and  concerning  the  premises  aforesaid,  and  havinp^  heard  the  said 
record  read  to  them,  do  say  upon  their  oath,  that  the  said  prisoner  at  the  bar  Veidlct:  that 
is  the  same  Thomas  Rogers  in  the  said  record  of  attamder  named,  and  beiitheiame. 
against  whom  judgment  was  so  pronounced  as  aforesaid,  in  manner  and  form 

(2)  See  preceding  note.  lY.  &  25,  7  and  8  Geo.  IV.  o.  28,  ante,  p. 

(3)  Benefit  of  clergy  and  bnminjr  in  '  374,  n.  (8\»  thia  form  will  require  aUflra- 
the  hand  being  now  abolishedf  lee  6deo.    tion  accoraiingly« 
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as  the  said  attorney  general  hath  bj  his  said  replication  to  the  said  plea  of 
the  said  prisoner  now  here  at  the  bar  aUored.    And  bbubopon  the  said  at< 


Awiid  of  ei»- Rogers  upon  .  ,      . 

being  now  seen  and  fnlly  understood  by  the  conit  here,  rr  n  orderkd  by 
the  court  here,  that  execution  be  done  upon  the  said  prisoner  at  the  bar  for 
the  said  felony  in  pursuance  of  the  said  jud^ent,  according  to  due  form  of 
law :  And  it  is  lastly  ordered,  that  he  the  said  Thomas  Rogers,  the  priscmer 
at  the  bar,  be  now  committed  to  the  custody  of  the  sheriff  of  the  county  of 
Kent  (now  also  present  here  in  court)ifor  the  purpose  aforesaid ;  and  that 
the  said  sheriff  of  Kent  do  execution  upon  the  said  defendant  the  prisoner 
at  the  bar  for  the  said  felony,  in  pursuance  of  the  said  judgment,  according 
to  due  form  of  law.       On  the  motion  of  Mr.  Attorney  Qeneral. 

By  the  Court 

Sect.  4.    Wabrant  of  ExficonoN  on  Judgsient  of  Diatb,  at  tbs  general 
Gaol  deutbrt  m  London  and  MmoLESBX. 

London     )  To  the  sherifi  of  the  city  of  London :  and  to  the  sheriff  of 
and        >    the  county  of  Middlesex :  and  to  the  keeper  of  his  majesty's 
Middlesex.  )     eaol  of  Newgate. 

Y^BERRAB  at  the  session  of  gaol  delivery  of  Newrate,  for  the  city-  of 
London  and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old  Baiiey, 
on  the  nineteenth  day  of  October  last.  Patrick  Mahonr,  Roeer  Jones^ 
Charles  King,  and  Mary  Smith,  receivea  sentence  of  death  for  the  reqxe- 
tive  offences  m  their  several  indictments  mentioned;  Now  it  n  herebt  or- 
dered, that  execution  of  the  said  sentence  be  made  and  done  upon  them 
the  said  Patrick  Mahony  and  Roger  Jones,  <m  Wednesday  the  ninth  day  of 
this  instant  month  of  November  at  the  usual  place  of  execution.  And  it 
is  his  majesty's  command,  that  execution  of  the  said  sentence  upon  them 
the  said  Charles  King  and  Mary  Smith  be  respited,  until  his  majesty's 
pleasure  touching  them  be  further  known. 

Given  under  my  hand  and  seal  this  fourth  dny 
of  November,  one  thousand  seven  hundred 
and  sixty-eight 

Jabies  Etrb,  Recorder,  (L.  S.) 

Sect.  5.    WRrr  of  Execution  ctpon  a  Judgment  of  Murder,  beforb  ms 

King  in  Parliament. 

George  the  Second,  by  the  grace  of  God  of  Great  Britain^  France,  and 
Ireland,  king,  defender  of  the  faith,  and  so  forth;  to  the  shen&  of  Lcmdon 
and  sheriff  of  Middlesex,  greeting.  Whereas  Lawrence  earl  Ferrers, 
viscount  Tamworth,  hath  been  indicted  of  felony  and  murder  by  him  done 
and  committed,  which  said  indictment  hath  been  certified  before  us  in  our 
present  parliament :  and  the  said  Lawrence  earl  Ferrers,  viscount  Tam- 
worth, hath  been  tnereupon  arraigned,  and  upon  such  arraignment  hath 
pleaded  not  guilty ;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth, 
tiath  before  us  in  our  said  parliament  been  tried,  and  in  due  form  of  law 
convicted  thereof;  and  whereas  judgment  hath  been  given  in  our  said  par- 
liament, that  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  shau  be 
handed  by  the  neck  till  he  is  dead,  and  that  nis  body  be  dissected  and  ana- 
tomized, the  execution  of  which  judgment  yet  remaineth  to  be  done :  Wb 
reouire,  and  by  these  presents  strictly  command  you,  that  upon  Monday  the 
fifth  dav  of  May  instant,  between  Uie  hours  of  nine  in  the  morning  and 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrers, 
viscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you  then 
and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant  of  our  tower 
of  London  or  to  his  deputy  directed,  we  have  commanded)  into  your  custody 
you  then  and  there  receive :  and  him,  in  your  custody  so  being,  you  forthwiw 
convey  to  the  accustomed  place  of  execution  at  Tyburn :  and  that  you  do 
cause  execution  to  be  done  upon  the  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  in  your  custody  so  being,  in  all  things  according;  to  the  said 
judgment.  And  this  you  are  by  no  means  to  omit  at  your  penl.  WmiEaa 
ourself  at  Westminster  the  second  day  of  May,  in  the  thirty-third  year  of 
our  reign.  Yorkb  and  Yorkb. 


INDEX, 


The  smaU  numerals  denote  pie  Books;  the  ciphers  the  Pages  of  the 

Commentaries. 


Abatement  of  firoehold,  iii  168 

tndictmeD^  iv  334  and  notes 

nuisance,  iii  5  and  n 

writ,  coont,  or  suit,  iii  302 

l^ea  in,  iu  302  iv  334 
AM)eT-lands,ii32iyll6 

molesting  their  possessors,  iv  116 
Abbots,  i  155 
Abbreviations,  iii  323 
Abdication,  i  211  iy  78 
Abduction  of  child,  iii  140  and  n 

heiress^  iy  206 

ward,  iii  141 

wife,  iii  139  and  n 

women,  i  443  and  n 

or  kidnapping,  iy  219  and  n 
Abearance,  ^ood,  security  fiir,  iy  251 256 
Abeyance,  ii  107 

when  frec^ld  cannot  be  put  in,  ii  107  n 

remainders,  dec.  when  not  in,  ii  107  n 
Ab^,  iy  239 
Abjuration,  oath  of,  i  368 

of  the  reahn,  iy  56  124332  377 
Absolute  power  of  the  crown,  i  250 

property,  ii  389 

rights  and  duties^  i  123 
Abstract  of  a  fine,  li  351  app  4 
Aecedaa  ad  curiam,  iii  34 
Acceptance  of  bills,  ii  468,  460 
Accession,  property  by,  ii  404 
Accessaries,  iy  35  and  n 

ailter  the  net,  iy  37  and  n 

before  Uie  fact,  iy  36  and  n 

when  to  be  tried,  iv  323 
Accident,  when  relieyed  against,  iii  431 

taking  goods  by,  no  larceny,  iy  232  n 
Accomplices,  discoyeiy  of,  iy  330  331 
Accora,  iii  15  and  n 
Account  books,  when  eyidence,'iii  368 

cognizable  in  equity,  iii  437 

wnt  of,  iii  162 
Accroaclunx  royal  power,  iy  76 
iic  ettam,  iii  288  app  18 
Act  of  bankruptcy,  li  477  andn 

grace,  how  paned,  i  184 
when  pleaded,  iy  396 

pailiament,  i  85 

disobedience  to,  iy  12 
endeavouring  to  repeal,  is  treason,  iy  82  n 
how  made,  i  181 
its  ancient  form,  i  182 
power,  i  185 

priyate,i  86  ii  344  and  n  345  n 
public,  i  85 

when  binding  on  the  crown,  i  261 
Action  atlaw,  iii  116 

chose  in,  ii  397 
es  contraetUf  iii  117 
ddictOf  iii  117 


Action  at  law,  feodal,  iii  117 
mixed,  iii  118 
personal^  iii  117 
plea  to,  iii  303 
property  in,  ii  396 
reaL  iii  117  and  n 

for  debt  below  40t.  in  superior  court,  iii  36  d 
in  case  of  death  fiiom  battery,  iii  119  n 
when  lies  after  criminal  prosecution,  t& 
when  right  o^  merged  in  public  offence,  iv 
6  notes 

Actual  right  of  possession,  ii  196 

Additions,  i  407  iii  302  iv  306  334 

Adherence  to  the  king*s  enemies,  iv  82  . 

Adjoining  county,  triu  in,  iii  383 

Adyoununent  of  pariiament,  i  187 

Admeasurement  of  dower,  ii  136  iii  183 


pasture,  iii  238 
Lamimstr 


Administration,  ii  489 

cum  tutamenio  omisso,  ii  504 

<2e6onunoii,ii506 

dunMUabunHOf  ii  503 

durante  minart  aetaUf  ii  503  n 

limited  or  special,  ii  506 

granted  to  creditor  when  executor  out  ol 
country,  ii  505  n 
Administrator,  ii  496  iv  428 

when  privileged  from  arrest,  iii  289  n   « 

when  pay  costs,  iii  400  n 
Admiralty  causes,  iii  106 

court  of,  iu  69  iv  268 

no  appeal  from,  to  privy  council,  i  230n 

droits  of,  i259n 

letters  of  marque  granted  by,  ib 
Admission  of  a  clerk,  i  390 

to  copyholds,  ii  370 
AdmiiUnduMcUricum,  writ  ad,  iii  250 
Ad  ptod  domaaan,  writ  of,  ii  271 
Advertising  for  stolen  goods,  iv  134 
AdulteryTnr  64  191 

rights,  &c.  of  wife  guilty  of,  i  441 

action,  &c.  for,  iii  139  and  n 
Advocate,  iii  26,  see  (Counsel 

canon  law  fort)ids  clerks  becoming,  i  20  n 
Advocatutfifd,  iii  27 
Advowson,  iv  426 

in  general,  ii  21 

cannot  pass  without  deed,  ii  22  n 

is  saleaole,  ii  22  n 

tenant  by  curtesy  of,  ii  127  n 

purchase  of,  not  simoniacal,  ii  279  n 
j^quitas  cenultarUgem,  ii  330 
Affigetmn,  challenge  pv^er,  iii  363  iv  353 
Alfeeion  of  amercements,  iv  380 
Affidavit,  in  general,  iii  304 

to  hold  to  bail  in  action,  iii  267 

in  pleas  in  abatement,  iii  302 
AiBnity,  1434 
Affirmance  of  judgments,  iii  411 


360 


INDEX. 
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no  ri|^  to  be  preaent  at  examtnaSioo  of 
elieot  for  felony,  iii  25  n 
4ttomey.  iiriTilegies  ol^  iii  26  n 

amenaotB  to  hit  conit.  ib  n 

who  toMj  be  admitted,  iii  26 

how  frr  napooaible  ibrerron,  &e.ii 

original  wnt  against,  iii  274  n  ^ 

whenpnTileged  finom  arreat,  iii  280  n^ 

undertaking  to  ^>pear  for  defendant,  iii  290  n 

not  to  discloae  euenfa  aecreta  on  trial,  iii 
370  n 

•ommarj  piooeedinn  againat,  ir  284  n 
Attomej-general,  iii  77 

information  by,  iii  261  427  iv  306 
Attorney,  warrant  of,  to  oonfeaa  judgment,  iii 

397 
Attornment,  ii  72  288 

when  made,  and  nae  of,  ii  290  n 
AvbaitUf  droit  d«,  i  372 

▲octioneer,  aee  Agent,  Maater  and  Servant, 
Stakeholder 

when  not  entitled  to  eompenaation,  i  428  n 
Audita  qutrela,  writ  of,  iii  405  406  n 
▲uditora  in  account,  iii  163 
ilvernMi,  ii  424 
▲▼erment,  iii  309  313  ir  340 
Aucmentation  of  ricaragea  and  eoraciea,  i  388 
Awa  regiOf  or  r*gi$f  iii  &  iy  416  422 
Aulnager,  ii  275 
Avowry,  iii  149^ 
Aynan  rt^puUf  i  230 
Auter  drmt,  ii  177 
AiuUtfint  acqvitt  iv  335  and  n 

oMom/,  It  336  and  n 

eontad,  ib 
AvUrwj  tenant  fWf  ii  120 
▲nthoritiea  in  law,  1 72 
Award,  iii  16 
AyUt  writ  of,  m  186 
Baohebr,  knight,  1404 
Baeking  warranta,  ir  291 
Bail  aboYO,  iu  290 

below,  iii  291 

common,  iii  287 

excepting  to,  iii  191 

ezeeasiTe,  i  135  ir  UStJ 

in  error,  iii  410 

juatifying  or  perfecting,  iii  291 
refoaiog,  iv  297 

apecial,  iii  287 

taking  insufficient,  It  297 

to  the  action,  iii  290 

to  aheriff,  iii  290  and  n 

affidavit  to  hold  to,  iii  287  n 

when  protected  from  arrest,  iii  289  n 

depositing  money  instead  of,  iii  290  n 

aurrender  of  defendant,  ib  292 

agreement  with  bailiff  to  put  in,  iii  290  n 

in  criminal  caaes,  ir  206  and  n 
what  offences  bailable,  ib  298 
what  to  be  done  if  offence  not  bailable,  t5 
300 

personating  of,  ir  128  n 
Bailable  or  not,  who,  ir  297, 298, 299 
Bail-bond,  iii  290  app  19 
BaUiffs,  see  Const&le,  i  345  427 

of  hundreds,  i  115  345 

makinff  arreat,  when  wrongful,  iii  288  n 

may  take  de^it  instead  of  bail^  iii  290  n 

agreement  with,  to  put  in  bail,  iii  290  n 
BaiUwick,  i  344  ii  38 


BailmeBt,kwo<;ii4Sln 
!■  oeMansR,  Of  deposita,  w 
2L  Jf<md«ftwi,todowitiicwt 

3.  Ctmmodtitmm,  loan  for  use,  ib 

4.  Pigmori  aee^ftmm,  pawns,  A 
ft.  bcsfipw,  hinng,  ib 

Bail-piece,  iii  201  app  20 

Baking,  legulationa  aa  to  baking*  dtc  o£lm4 
iy  157  and  n  162  n 

aelling  bad  bread,  ir  162  and  B 
BaUotforiuior8,iii358 
Bs&i«am,iy,239 
Baniahment,  i  137  iy  377  401 
Bank,  i  327 

misbdiayiour  of  ita  officers,  iy  234 

embesslement  by,  iy  230  n 

noCea,  forgery  of,  iy  248  and  n 
Bankera,  cmbesslement  by,  iy  230  n 

forging  their  platea,  iy  250  n 
Banks  of  riveis,  &c.  destroying,  iv  244  aad  B 
Bankrupt,  ii  471  iv  431  436 

embexxling  effects,  iy  156  n 

fraudulent  bankruptcy,  ib 
Bankruptcy,  ii  285  471 

cognisance  of,  iii  428 

fraudulent,  iv  156 

principlea  and  objects  of  law,  ii  471  b 

statutea  repealed,  £6 

who  may  become  bankrupt,  A 

acta  of  bankruptcy,  ib         • 

free  from  arreat,  ui  289  n 

fraudulent  bankruptcy,  iv  156  n 
Banneret,  knight,  i  403 
Bann8pi439 
Bar  of  dower,  ii  136 

plea  in,  iii  306  iy  335  396 

trial  at,  iii  352  iv  351 
Bargain  and  aale  of  lands,  ii  333  u>p  2 
Bargemaster,  action  against,  iii  164 
Baron,  i  398 

and  feme,  i  433,  aee  Husband  and  Wifo 
Baronet,  i  403 
Baronies,  ii  62  90 

of  bishops,  i  156 
Barratry,  iv  134 
Barristers,  see  Advocate 

hints  to,  i  23 

their  station  in  society,  i  406  n 

their  office,  dec.  in  courts,  iii  26  and  n 

may  be  made  serjeant  in  vacation,  iii  27  n 

king^s  counsel  cannot  plead  for  prisoner,  dee. 
without  licence^  iii  27  n 

attorney  and  solicitor-general  precedence  of 
preimer  serjeant,  iii  28  n 

may  lead  at  msi  prius  in  common  pleas,  iii 
28n 

when  silenced,  iii  29 

liabilities  and  privileges  of,  iii  28  n 

action  against,  iii  165 

when  free  from  arrest,  iii  289  n 

not  to  disclose  confidential  communicatiooSt 
iii  370  n 
Base  fees,  ii  109 

services,  ii  61 

tenants,  ii  148 
Bastard,  1454 

administration  to,  li  505 

concealment  of  ito  deadi,  iv  198  and  n  358 

€igia,u24a 

in<»q>acity  of,  i  459 

maintenance  of,  i  458 

punishment  for  having,  iv  65 
Bath,  knight  ofthe,  1403 
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Battel,  trial  by,ui  337^>p3  iT346  418428424 
Batteiy,  lee  Aflnnlt  and  Batteiy,  iii  120  !▼ 
216 
inspection  of,  iii  333 
of  a  elexigyman,  ir  217 
servant,  iii  142 
Bawdy-houses,  iT  29  64  168  and  n 
Beaconage,  suit  for,  iii  108 
Beacons,!  264 

Bedford-level,  destroying  works  in,  iv  244  n 
Bees,  stealingof,  iv  236  n 
Beggus,  see  Poor 

▼agrants,  ir  170  n 
Behaviour,  ^ood  security  £9r,  iv  251  266  402 
BeheacUng,  iv  9i  377 
Benefices,  iv  107 

Benefit  of  clergy,  iv  333  365  413  429  441 
Benevolence,  compulsive,  i  140  iv  436 
Berwick,  i  98 

part  ot  England,  i  99 
Besayle,  writ  of,  iii  186 
Bigamy,  iv  163  and  n 
BiU  for  |»tents,  &c.  ii  346 
in  equity,  iii  ^12 

parliament,  i  181 
standing  orders,  i  181  n 
how  passed,  i  181  and  n 
king's  refusal  to^  i  184  n 
of  exceptions,  iii  372 
exchange,  ii  466  469  n  ^ 

indictment,  iv  302  app  1 
Middlesex,  iii  app  18 
privUeee,  iii  289 
righu,  1 128  iv  440 
or  note,  for^ng,  iv  248,  249 
stealing,  iv  234 
BiUa  wro,  i  v  306 
Bishop,  i  155  377  401 
not  electing  or  consecrating}  iv  115 
Westminster,  a  see,  when,  1 115  n  380  n 
part  of  parliament,  i  155 
not  one  of  the  three  estates  of  realm,  1 153n 
their  equality  with  other  peers,  i  157  n 
their  ri^^ts,  appointments,  dee.  i  377 
not  entitled  to  trial  as  peers,  i  401  iv  264 
clergymen  not  to  farm  more  than  80  acres 

without  the  leave  of,  i  377  n 
their  consecration,  style,  dec  i  380  b 
Irish  bishops,  dec.  ib 
Scotch  presbyteiy  established,  ib 
of  St  iMvid's  deprived  for  simony,  i  380  n 
options  descend  to  representatives,  i  381  n 
archbishop  of  York,  privilege  of,  i  381  n 
by  whom  dispensations  now  granted,  i.381  n 
Lambeth  degree,  what,  i  381  n 
powers  of,  i  382  n 
commendams  granted  lo,  i  393  n 
ifdien  may  refuse  to  accept  resignation,  i  393 

andn 
require  incumbent  to  employ  curate,  1 394  n 
when  required  to  support  those  they  ordain,  ib 
power  to  regulate  curates'  salaries,  ib 
may  fix  curates'  salaries,  and  enforce  pay- 
ment of  arrears,  iii  90  n 
their  rank,  dee.  in  state,  i  405,  406 
contest  for  precedency  between  the  arohbiah- 
ops,  i  405  n 
Bishoprics,  nomination  to,  i  378  iv  106 115  430 
Bissextile  year,  ii  141 

Black  Act,  remedies  against  hundred,  iii  160 
threatening  letters,'  iv  144 
shooting  at  another,  iv  206  and  n 
stealing  lead,  iv  233 
Vou  II.— 95 


Black  Act,  going  disguised,  deo.  hr245 

burning  houses,  iv  246 
mills,  tfr 
com,  wood,  dec  ib 

breaking,  dec  fish-ponds,  ib  and  n 

injuring  cattle,  ib  wad  n 
trees,  ib  and  n 
Blanch  rent,  ii  42 
Blasphemv.  iv  59  and  n 
Blench-holaing,  ii  43 
Blood  corrupted,  ii  251  iv  388 

inheritable,  ii  246 

of  the  first  purchasor,  ii  220 

restitution  m,  iv  402 

roval,  1225 

whole  and  half,  ii  927 
Body  corporate,  see  Coiporation,  i  467 

how  protected,  i  134 

I)dUtic,  i  467 
Boiling  to  death^  iv  196  and  n 
Bona  notabiUa,  ii509n 

twcawfia,  iS^ 
Bonds  in  general,  ii  340  app  3  iii  app  19  iv  442 

heirs  not  bouna  by,  if  not  named,  ii  340  n 

bind  executors  and  administrators,  i6 

respondentia  and  bottomry,  ii  458  n 

for  purchase  of  foreign  estate  when  usurious^ 
ii464n 

voluntary,  when  postponed  on  death  of  ob- 
ligor, li  511  n 

of  arbitration,  iii  16 

tenants,  ii  148 

stealing  of,  iv  234 
Bono  <f  matOf  writ  de,  iv  270 
Book  of  rates,  i  316  n 
Book  land,  ii  90 

Books,  (see  Copyri^t)  and  papers,  prodnotiom 
of,  iii  382 

popish,  importing  or  selling  them,  iv  115 
Borough,  i  114 

courts,  iii  82 

English,  i  75  u  83 

vote  by  residence  in,  i  175  n 
Borrowing,  see  Bailment,  Loan,  Uauiy,  ii  451 
Borsholder,  i  114  356  iv  413 
Botes,  ii  35 
Bottomry,  ii  457 
Bound  bailiffs,  i  346 
Bounties  on  exportatbn,  i  315 
Bonrdeaux,  mayor  of,  his  certificate,  iii  334 
Boxing)  see  Assault  and  Batteij 

offence  of,  iv  183  and'  n 
Bracton,  i  72  iv  425 
Brass,  stealing,  iv  233  n 

receiving  stolen,  iv  132  » 
Breach  of  close,  iii  200 

covenant,  iii  155 

duty,  action  for,  iii  163 

peace,  iv  142  and  n 

pound,  iii  146 

prison,  iv  130  and  a 
Bread,  see  Baker 
Brehon  law  in  Ireland,  i  100  ir  313 
Bmia  TeKofo,  ii  307 
Bribery  in  elections,  i  179 

how  punishable,  t6  n 

magistrates,  iv  139  n 
Bricks,  combinations  to  raise  price  of,  iv  159  n 
Bridges,  i  35** 

annoyances  in,  iv  167  and  n 

destroying,  iv  244  and  n 
British  constitution,  i  50 

islands*  i  105 
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Britoin,  uicient,  their  laws,  i  63 
BrittOD,  i  72  iii  408  iv  427 
Broken,  see  Agent,  Factor,  Master,  and  Ser- 
rant 

embezzlement  by,  ir  230  n 
Brooke,  i  72 
Brothels,  frequenting,  ir  64 

keeping,  iy  29  64  168  and  n 
Bubbles^T  117 
Buggery,  ir  215 
BuIIes,  papal,  W  110 
Buoys,  oestroyinj;,  iv  246  n 
Buigage,  tenure  in,  ii  62  iT  419 
Buigesses  in  parliament,  their  eleetion,  i  174 
Burglaxy,  what,  iv  223 

as  to  time,  ib  224  and  n 

as  to  place,  ib  and  n 

as  to  the  residence,  t6 

as  to  nK)de  of  committing,  A  326 

there  must  be  a  breaking,  »6  and  n 
also  an  entry,  »6  227  n 

as  to  intent,  &  231 

punishment,  t6  228 
Burial  charges,  ii  508 

of /do  tU  M,  ir  190 
Bomin&in  the  cheek,  iv  369  377 

in  the  hand,  iv  367  369  370  372  377 

malicious,  iv  244,  245, 246 

the  king's  ships,  dec  iv  102 

to  death,  iv  93  204  216  222  377  406 
Butcher,  trading  on  Sunday,  iv  63 
Butlenge,  i  315 
Bye-laws,  i  475 

action  on,  iii  159 
Calais,  captain  of,  his  certificate,  iii  334 
Calico  steding,  iv  238  and  n 
Calendar  of  prisoneis,  iv  403 
Calling  the  plaintiff,  iii  376 
Canal,  destroying  wprks  of,  iv  244  n 
Cancelling  deeds,  ii  309 
letters  patent,  iii  47 
wills,  ii  502 
Canonical  obedience,  iv  106 112  203 

purgation,  iii  342  iv  368 
Canon  law,  i  14  19  70  82  83  iv  421  422 
Canons  of  a  church,  i  383 
inheritance,  ii  208 
of  1603,  i  83 
Capacity  of  guilt,  iv  20 

to  purchase  or  convey,  ii  290 
Capiat  ad  attdiendumjudicwmt  iv  375 

retjxmdmdvm,  iii  281  414  app  14  iv  318  429 
app  1 

satiafaciendum^  iii  414  app  26 

in  voithernam,  iii  129  148  413 

pro  fine  f  iii  398  app  12 

vtlagatum,  iii  284  app  17  iv  320 
Capiatttrt  judgment  quod,  iii  398  app  11 
CajntOj  distribution  per,  ii  517 

succession  pa*,  ii  218 
Capital  punishment,  iv  9  18  237  376  413  441 
CapUe,  tenants  in,  ii  60 
Caption  of,  indictment,  iv  351  app  1 
Captives,  ii  402 
Captures  at  sea,  ii  401 
Caput  bqnnum,  iv  320 
Carnal  luiowledge  of  infants,  iv  212 
Carrier,  law  relative  to,  ii  451  n 

action  against,  iii  164 

travelling  on  Sunday,  iv  64  n 

larceny  by,  iv  230  n 
Cart-bote,  ii  35 
Case,  action  on,  iii  52  122  iv  442 


Case,  reserved  at  ninprhu,  iii  378 

stated  out  of  chaneery,  iii  463 
Castigatoiy  for  scolds,  iv  169 
Castration,  iv  206 
Cam  eonMumU,  writ  m,  iii  51 

proviao,  writ  of  entry  m,  iii  183 
Casual  ejeclor,  iii  200  ^p  7 
Catholics,  see  Church,  komaa  Cathohe 
Cattle,  see  Animals,  Levant  and  Conefaast,  Dis* 
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malicious  killing  or  maiming,  iv844,6aiida 

owner  answerable  for,  iii  153  211  iv  197 

distrained,  djring  in  pound,  whose  loss,  iii 
13n 

sale  of,  taken  damage-feasant,  iii  14  n 

ill-treatment  of,  iv  245  n 
CoMof,  iii  96  246 
Causa  nuUnmuui  pmekeuli,  writ  of  entiy,  iii 

183 
Cause,  challenge  for,  iv  353 
Causes  of  demurrer,  iii  315  app  24 
Centenarnu,  i  116 
Centeiu,  i  116  iii  315 
Centumviri,  iii  315 
Cepi  Corput,  iii  288  app  16 
Certificate  for  costs,  ill  214 

into  chancery,  iii  453 

ofassise,  iii389 
bankn.pt,  ii  482 
poor,  i  365 

to  kill  game,  iv  174  n 

trial  by,  iii  333 
Certiorari  fadaa.  iv  262  265  272  320  321 
Ceaeamt,  writ  of,  iii  232 
Ceaaio  bonorum,  ii  473  483 
Cession  of  a  benefice,  i  392 
Ceatuy  ^  trust,  ii  3299 

que  ne,  ii  123 

quxuae,  ii  328 
Chains,  hanging  in,  iv  202 
Challenge  of  jury,  iii  359  ir  352  to  fight,  iw  160 
Chamberlain,  lord  great,  iii  38 
Champerty,  iv  135 

Champions  in  trial  by  battel,  iii  339  up^  4 
Chance,  ir  26 
Chancellor,  see  Court,  Equity 

his  name  and  office,  iii  47 

lord,  ui  38  4^ 

vice,  iii  55  n 

killing  him,  iv  84  and  n 

of  a  diocese,  i  382 

the  duchy  of  Lancaster,  iii  78 

exchequer,  iii  44 

university,  his  court,  iii  83 
Chance-medley,  iv  184 
Chancery,  court  of,  iii  46  iv  436 
Chapters,  i  382 
Character,  see  Evidence— Witness 

of  witness  in  rape,  iv  214  n 
Chaif;e  to  grand  jury,  iv  303 
Charitable  uses,  li  273  376 

commission  of,  iii  428 
Charities,  oognizance  of,  iii  427 

informations  for,  ib 
Charter,  ii  95 

of  the  king,  ii  346 

governments  in  America,  i  100 

hnd,  ii  90 
Chase,  ii  38  416  iv  415 

bea8toof,ii38  415 
Chastity,  see  Adultery,  Seduction 

homicide  in  defence  of,  iv  181 
Chattels,  ii  387 
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ChAtteli.  penoaal,  ii  386 

real,  ii  386 
Gliaad-medley,  !▼  184 
Cheat,  action  agaiDft,  iii  166 
Cheating,  offence  of,  vr  158  andQ,  at  pUy,iT 

173 
Cheek,  buniing  in,  iv  99  360  377 
Chester,  county  palatine  of,  i  117 

courts  of,  lii  79 
Chevisance,  ^47i 

Chichele,  arclbishop,  vindicated,  ir  114 
Chief  baron  of  the  exchequer,  iii  44 

justices,  iii  40  41 

justiciuy  of  Bngland,  iii  38  iv  416 

rents,  ii  42 

tenants  in,  ii  60 
Children,  see  Infants — Bastards 

duties  of,  i  453 

eyidence  of,  iy  214 
Child-etealbj;,  iv  219  n 
Chirograph,  ii  296 

of  a  fine,  ii  app  4 
Chivdiy,  court  of,  iii  68  iy  267 

its  jurisdiction,  iii  103  iy  367 

guudian  in,  i  462 

tenure  in,  ii  62 
Chote  in  action,  ii  397 

how  assigned,  ii  440  iy  441 

possession,  ii  389 
stealing,  iy  234 
Christian  courts,  iii  64 
Christianity,  offences  against,  iy  44 

part  of  the  Law  of  England,  iy  60 
Church,  burglary  in,  iy  223  n 

larceny  in,  iy  240 

stealing  lead  from,  £▼  233  n 

marriage  in,  i  439 

offences  against,  iy  50  54  n 

or  church-yard,  affrays  in,  iy  146 

rate,  i  395  iii  91  n 

repairs  of,  iii  92 
Churchwardens,  see  Overseers — ^Pooff  i  394 
and  n 

riffats,  duties,  &c.  in  general,  i  394  395  n 
.    wno  are  exempt  from  serving  as,  i  394  n 

how  chosen,  i  394  n 

they  are  overseers  of  poor,  ib 
Cinque  ports,  courts  of,  iii  79 
Circuits,  iii  59  iv  422  424  , 
Circumstantial  evidence,  iii  371 
Citation,  iii  100 

Citizens  in  parliament,  their  electors,  i  174 
City,  i  114 
Civil  corporations,  i  470 

death,  li  121 

injuries,  iii  2 

law,  i  14  19  68  74  n  79  81  83  iv  421  422 
its  study  forbidden,  i  19 

liberty,  i  6  125  251 

list,  i  332  n  iv  440 

state,  1396 

subjection,  iv  28 
Clarendon,  constitutions  of,  iv  422 
CUtttawnfregU,  iii  209 
Clearing  contempu  in  chanceiy,  iii  445 
Clementine  constitutions,  i  82 
Clergy,  see  Archbishops — BishoM — ^Deaneries 
— ^Archdeaneries — Vicar— Curate 

avcree  to  common  law,  i  19  20^ 

ineligible  to  sit  in  parliament,  i  175  n 

Convocation,  elected  by,  i  280  n 

privileges  of,  i  377  n 

not  bound  to  serve  in  war,  i  376  n 


Clergy,  how  &r  protected  from  arrestt  dec  i  377 

cannot  farm  above  80  acres  without  leave  of 
bishop,  i  377  n 

subject  to  penalt]r  for  trailing,  i  377  n 

rights  in  general,  i  376 

right  of  to  tithes,  ii25  a 

statute  of  mortmain  relaxed  in  favour  of,  ii 
272 

simony,  ii  278  iv  62 

bonds  to  resign  livinss,  dec  illegal,  ii  279  n 

agreement  to  surrender  claim  to  tithes,  ille- 
gal, ii  280  n 

simoniacal  presentation,  when  not  evidence, 
ii280n 

leases  by,  when  bindinj^  on  successor,  U  322  n 

letting  residences  of.  ii  322  n 

archbishop  'Abbot's  deer-shooting,  ii  413  n 

writ  d€  cUrieo  admittendo,  iii  412  n 

benefit  of,  iv  333  365  413  429  441 

plea  of,  iv  333 

d prayer  of,  iv  app  sec  2 
eii^ymen,  beatmg  them,  iv  217 
Clerical  habit  and  tonsure,  iv  367 
CUrieo  admiUendo,  writ  <2t,  lit  413 
Clerk  in  office,  i  17 

orders,  i  388  iv  367 

of  the  maiket,  his  court,  iv  275 

of  the  peacoj  iv  272 

parish,  appointment  and  duties,  i  395  n 

embesslement  by,  dec.  iv  230  n 
Clients,  iii  28 
Clipping  the  coin,  ^v  90 
Clowis,  malicious  destroying  of,  iv  245 
Close,  meaning  and  use  of  word,  ii  17  n 

breach  of,  iii  209 

rolls,  ii  346 

writ,tft 
Cloths,  stealing  from  tentere,  iv  240  and  n 
Coal-mines,  setting  fire  to,  &e.  iv  247  and  n 
Coals,  see  Coal-mmes — Collieries 

combinations  to  raise  price  of,  iv  160  n 
Coat-armour,  ii  306  iii  105 
Code  of  Justinian,  i  81 
Code  of  Theodosius,  i  81 
Codicil,  ii  500 

may  be  annexed  to  will  constructively,  ii 
500ni 

rules  respecting,  ib 
Ckt&n,  no  mandamus  to  buiy  in  iron,  iii  265  m 
CflgmUt,  ii  235 
Coinizance,  claim  of,  iii  298  iv  278' 

de  droitf  come  coo^  4f^.  fine  «ir,  ii  352 
tanttaHj  fine  ncr,  ii  353 

in  replevin,  iii  150 

of  pleas,  ii  37 
wrongs,  iii  86 
Cognizee  of  a  fine,  ii  351  iii  156 

recognizance,  ii  341 
Cognixor  of  a  fine,  ii  350  iii  156 

recognizance,  ii  341 
C<»novit  aetiontmt  iii  304  397 
Com,  falsifying,  &o.  iv  84  88  90  98  120 

felonies  and  misdemeanors  relating  to,  iv  98 

treasons  relating  to,  iv  84  88  90 

counterfeiting,  mgh  treason  when,  iv  84  and  n 
Coinage,  instrumenu  of,  treason  relative  to,  iv 
90 

right  of,  i  277 
Coke,  sir  Edward,  i  72  73 
Collateral  consanguinity,  ii  204 

descent,  ii  220 

issue,  iv  396 

wammty.  ii  301 
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CoUofib  honormif  ii  517 

Collation  to  a  benefice^  i  391 

OolUtiye  advowaoaa,  li  22 

Collecting  the  gooda  of  the  deceaaed,  ii  610 

CoUe^,  i  471 

dieir  risiton,  i  482  484  n 

part  of  ttatate  of  nxtttmain  repealed  in  fa- 
Toor  of,  ii  273  n 
Collegia  in  the  ciTil  law,  i  469 
Conieries,  destroying  engines,  &c.  in,  It  143  n 

injuries  to,  iT  247  and  n 
CoUtgendum  bona  defuncH,  letters  ad,  ii  506 
Colonies,  i  107  ii  7 

not  affected  by  statute  when  not  named,  i  102 
107  n 

transportation  to,  ir  401  and  n 
Cdlour  in  pleading,  iii  309 
Combinations,  see  Conspiracy 

among  workmen,  ir  136  n  159  n 

as  to  coals,  bricks,  dec.  »&  160  n 
Ccmbuttio  domorum,  iv  373 
CoiKmmdoj  i  393  ir  107 
Commerce,  king  the  arbiter  of,  i  273 
Commission  of  array,  i  411 

bankrupt,  ii  480 

of  lunacy,  i  305 
the  peace,  i  351  it  270 

to  examine  witnesses,  iii  383  438  449 
take  answers  in  e<|[uity,  iii  447 
Commissioners  of  payug,  when  not  liable  to 

action,  i  139  n 
Commitment  of  bankrupt,  ii  481 

persons  accused,  ir  296 
Committee  of  council,  i  232 

parliament,  i  182 

{>eers  out  of  parliament,  iii  58 
unatic,  i  305 
Conunon,  ri^^ts  of,  ii  32  and  n  iii  239  n 
of  estoyers,  ii  35 
pasture,  ii  32 
piscary,  ii  34 
turbary,  ib 

rights  of,  appendant,  ii  34  n 
appurtenant,  ifr  n 
by  vicinage,  ii  33  n 
in  gross,  li  34,  and  33  n 
cattle  ^es,  ib 
prescnpUon  for,  iii  238  n 
who  may  approve,  ii  34  n  iii  241  n 
remedy  for  mjuries  to,  iii  237  and  n 
bail,  ill  287 
barretor,  ir  134 
bench,  court  of,  iii  37 

justifies  of,  killing  them,  iy  84 
estate  in,  ii  191  399 
farrier,  dec.  action  against,  iii  164 
form,  proof  of  will  in,  ii  508 
informer,  iii  161 
jury,  iii  358 
law,  i  63  67  iy  411  412 

corporation  by,  i  472 

dower  by,  ii  132 

guardian  by,  i  461 
nusance,  iy  167 
pleas,  iii  40 

court  ofl  iii  37 

court  of,  fixed  at  Westminster,  i  23  iii  38 
iy424 
prayer-hook,  reviling  of,  ir  50 
recovery,  iii  182  193  iv  429 
BOfu  nombre^  iii  239 
scold,  iv  169 
seal,  i  475 


Common,  tenant  in,  of  lands,  ii  191  app  8 
chattels  personal,  ii  399 

vouchee,  ii  359  app  5 

utterer  of  false  money,  iv  100 

ways,  ii  35 
Commonalty,  i  403 

Commons,  members  of  house  of,  i  158  and  see 
Parliament 

privilege  from  arrest,  i  165  n 

how  Uu>le  to  bankrupt  law,  i  166 

attorn^  general  not  a,  formerly^,  i  168  n 

wages  of,  and  present  number,  i  174  n 

petition  against  return  of,  i  175  n 

who  may  not  be  elected,  i  175  n  176  n 

clergy  declared  ineligible,  i  175  n 

how  may  vacate  seat,  i  176  n 

Qualification  of,  i  176  n 

death  of,  new  election  thereon,  i  177  n 

treating  bills  not  recoverable  against,  i  179  n 

must  swear  to  gualification  before  return,  if 
required,  i  180  n 

franking  letters  by,  i  323  n 

Scotch  and  Irish  lords  in,  lose  privilege  of 
peers,  i  401  n 
Commonwealth,  offences  against,  iv  127 
Commorancy,  iv  273 

Ccmtmmem  Ugern^  writ  of  entry  ad,  iii  183 
Communion  of  goods,  ii  3 
Commutation  ofpenance,  iv  106  217  276 
Compact,  i  45.    See  Contract— Ccnspiraey 
Compassing  the  death  of  the  king,  dec  iv  76 
Conymuo/io,  iii  305 
Competent  witnesses,  iii  370 
Composition,  real,  for  tithes,  ii  28 

with  creditors,  i  484 
Compound  larceny,  iv  239.    See  Larceny 
Compounding  felony,  iv  133  and  n 

other  prosecutions,  iv  136  and  n 
Compulsion,  iv  27  28  and  n 
Compurgators,  iii  342  343  iv  368  414 
Concealment  from  the  crown,  iv  436 

of  bastard's  death,  iv  198  358  and  n 
Concessit  fine  rar,  ii  353 
Conclusion  of  deeds,  ii  304  app  1, 2)  3 
j    pleas,  iii  303 

jConoord  in  a  fine,  ii  350  app  4  iii  156 
Condemnation  of  goods  in  exchequer,  final,  iii 

262n 
Condition,  ii  299  app  2,  3 

breach  of,  ii  281 

estate  on,  ii  152 

in  deed,  ii  155 

law,  ii  154  155 

of  a  bond,  ii  340  app  3  iii  app  22 
Conditional  fees,  ii  110 

pardojn,  iv  401 
Confese^and  avoid,  iii  310 
Conftflsion  hr  prisoners,  iv  357 

of  action,  iu  303  397 

of  indictment,  iv  329 
ConfesnOt  bill  taken  pro,  iii  444  445 
Coimnement  to  the  realm,  i  265 
Confirmation  of  bisht^,  i  378  380  iv  115 

lands,  ii  325 
Confiscation,  i  299  iv  377 
Confusion,  property  by,  ii  405 
Cong9  d*  aUrty  i  379  382  iv  421 
Con^gations,  religious  distuihance  of,  iv  54  n 
Conies,  taking,  kiirins.  or  stealing,  iv  235  230 
Conju^  rights,  see  Husband  and  Wife 

restitution  of,  iii  94 

subtraction  of,  t6 
Conjuration,  iv  60  436 
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Conqaett,  Normin,  i  100  £▼  413  414 

or  acquisition,  ii  48  242 

victoiy,  i  103  107 
Coruang^nnufrtitert  ii  232 
Consanguinity,  i  434  ii  202 

table  of,  u  254 
Conscience,  courts  of,  iii  81  iy  441 
Consecration  of  bishops,  i  380  vr  115 
Consequential  damages,  action  for,  iii  153  and  n 
Conservators  of  the  peace,  i  350  i^  413 

truce  and  safe-conducta,  iv  00 
Consenratoiy,  robbery  of,  iv  233  n 
Consideration  of  contracts,  when  essential,  ii 
445  n 

must  be  legal,  ib 

-tHien  moral  obligation  sufficient,  ii  445  a 

when  must  be  proved,  ib 

of  deeds,  ii  206  app  2 
Connderattan  est  per  ainam,  iii  396 
CcnsUivm,  or  imparlance,  iv  356 
dnuimiU  casu,  writ  of  entiy  m,  iii  163 
Consistory  court,  iii  64 
Consort,  queen,  i  216 
Conspiracy,  law  of,  in  geneial,  fr  136  and  n 

action  of,  Hi  126 
Constable,  i  355  411  iv  292 

high,  i  115 

loid  high,  i  355  ui  37  iv  268 
his  court,  iii  68  iv  267 
his  duties,  i  354  n 

special  constables,  ii  355 

when  may  arrest  without  warrant,  i  356  n 

liabilities,  and  protection  of,  ib 

should  know  the  limits  of  their  power,  i  356  n 

his  duty,  on  arrest  in  criminal  cases,  iy  296 
and  n 
Constitution,  English,  i  50  127  144  154  160 
213  217  233  237  iii  60  iv  438 

balance  of  powers  in,  i  155  n 

how  far  parliament  may  alter,  i  163  n  211  n 

disparity  between  the  tbeoiy  and  practice  of, 
i  174  n 

cornipt  borough  disfranchised,  i  174  n 

langua^  of  Scotch  covenanter*  to  James 
2nd,  i  211  n 

Salic  law  denied,  i  210  n 

thM>ry  of,  stated  on  Hardy's  trial,  i  237  n 
ConJtruction  of  deeds  and  wills,  ii  378 

statutes,  i  87 
Constructive  treason,  iv  75  85 
Contuetudmibua  et  aenitHsf  writ  <ie,  iii  232 
Consultation,  writ  of,  iii  114 
Consul,  offenoes  to  his  penon,  iv  71  n 
Consummate,  tenant  by  curtesy,  ii  128 
Contempt  against  the  king,  iv  122 

in  courts  of  equity,  iii  443 

law,  iv  283 
Contenement,  iv  379 
Contentious  jurisdiction,  lit  66 
Contestatio  btia,  iii  297 
Contingent  legacy,  ii  513 

remamder,  li  169  and  n 

trustees  to  support,  ii  171  iqpp  2 

uses,  ii334 
Continual  claim,  li  316  iii  175 
Continuance,  iii  316  app  4 

with  clause  of  nMijniiw,  iii  353 
Continuando  in  trespass,  iii  212 
Contract,  title  to  property  br,  in  general,  ii  442 

different  kinds  of,  as  parol,  specialty,  record, 
ii464n 

simple,  ii  465 

special,  i& 


Contract,  express,  iii  154 

implied,  is  158 

consideration  of,  ii  445  and  n 
must  be  legal,  ib 

fraud  in,  ii  444  n 

of  marriage,  i  439  iii  92 

action  on,  iii  117  ' 

original,  between  king  and  people,  i  233 
Ccniractu,  action  cr,  iii  117 
Convention  of  estates,  i  151 152 

parliaments,  i  152 
Conventional  estates  for  life,  ii  120 
Conversion,  iii  152 
Conveyances,  ii  9  283  300  iv  430 

by  bargain  and  sale,  ii  338  n 

when  statute  annexes  the  possession,  u  340  n 

when  void  against  subsequent  purchasen,  ii 
343n 

to  ^ve  vote  at  election,  i  173  n 
Conviction,  in  general,  iv  280 

in  frauds  against  revenue  laws,  ib  281 

before  justices,  for  disorderly  offences,  in 
general,  ib 
game  cases,  ib  174  n 

of  the  necessity  for  a  summons,  ib  282 

appeal,  ib  262  n 
Convicts,  transportation  of,  iv  401 

rescue  of,  offence,  iv  131  n 
Convocation,  i  279 

oourt  of  bishops  in,  iii  67 
Copareeners,  ii  187 

in  general,  ii  187  n  ^ 

admitted  to  copyhold  as  one  heir,  ij  188  a 

may  convey  to  each  other,  ii  189  n 

partitions,  now  made,  ^ 

of  title  of  honour,  king  detennines  which 
shaU  bear  it,  ii  216 
Copper  coin,  counterfeiting,  iv  100 
Copper,  stealing,  iv  233  n 
Copy  of  indictment,  iv  351 

record  of  indictment,  iii  126 
Copyhold,  in  general,  ii  147  95 

doubtful  whether  sprang  out  of  villenage,  ii 
95n 

lord,  by  custom,  may  grant  waste  to  hold  as, 
ii97n 

for  life,  ii  97 

death  of  tenant,  admittance  of  heir,  ii  97  n 

lord  may  by  custom  be  guardian  of  heir,  ii  98  n 

fines  on  alienation,  and  descent,  ii  98  n 

base  tenure,  ii  90  n 

frank  tenure,  ii  368 
into  frank  fee,  ib 

trustees  to  preserve  contingent  remainden, 
not  necessary,  ii  171  n 

coparceners  admitted  as  one  heir  to,  ii  188  a 
cannot  make  jMrtition  without  consent 
of  lord,  ii  leOn 

when  liable  to  testators*  debts,  ii  244  n 

not  liable  to  elegit,  iii  419 

J>rescribing  by  a,  ii  264  n 
brfeiture  of,  li  284 
fine  of,  no  bar,  ii  356  n 

see  further  title,  **  Fines." 
surrender  of,  by  attorney,  ii  365  n 
surrender,  by  whom  and  where  taken,  ii  365n 
dei^  of  surrenderor  before  admittance  of 

surrenderee,  ii  366  n 
admittance  of  femes-covert  and  infants,  ii 

366n 
neglect  to  surrender  to,  uses  of  will  aided,  ii 

368  n 
effettt  of  ailmittance,  ii  369  n 
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Copyhold,  mandamuB  to  admit,  ii  371  n 

seizure  of,  pro  defeetu  tenetUis,  ib  n 

fine  apon  adnduion,  ib 
Oo{migDt,  law  of,  in  general,  ii  407 

of  books,  ib  n 

what  an  infringement  of,  U> 

of  piints,  d&c  d> 
Com,  grain,  meal,  &c.  deatroying,  it  246 
Com  rents,  ii  322 
Coraage,  tenure  bjr,  ii  74 
Coiody,i283u40 
Coronation  oath,  ancient,  i  236 

modem,  i  235 
CororuUare  eUgenio,  writ  dtt  i  347 

aonerando,  writ  d*,  i  348 
Cotaner,i346iT292  413 

his  coort,  iy  274 

how  appointed,  and  duties  of,  i  347  n 

allowance  on  inqoiaition,  i  348  n 

duty  on  taking  inquest,  tb  n 

must  see  the  body,  ib  n 

snprehending  felon,  iv  202 

Saxon  laws  as  to,  iv  413 

incj^uest  of,  equivalent  to  finding  of  grand 
jury  when,  it  274  and  n 
Corporate  counties,  i  120 

name,  i  474 
Coiporation,  law  as  to,  in  general,  i  467  et  seq. 

act,  iy  58  439 

each  university  is  a  civil  corporation,  i  471  n 

king  may  grant  charter  to  trading  compaiqry 
i473 

as  to  necessity  for  a  name,  i  475  n 

law  respecting  election  of  memberB,  dec.  see 
the  several  titles  therein,  i  475  r 

incidents  and  powers,  i  477 

actions  by,  and  against,  i  475  n 

cannot  hold  lands  without  licence,  i  475  n 

acting  with  common  seal,  t6  n 

making  bye  laws,  i  476  n 

when  should  act  by  attorney,  s6  n 

ne^[atiye  vote  given  to  head  of,  i  478  n 

visitor  of  college,  i  484  n 

resignation  and  removal  of  officera,  i  484  n 

its  dissolution,  i  485 

effects  of,  as  to  lands,  i  484  ii  256 

grounds  of  forfeiture  of  charter,  i  485  n 

taking  of  hrf  succession,  ii  430 

grants  to,  ii  109 

effect  of  "  heir"  in  grant  to,  ii  109  n 

prescribing  under  a,  ii  265  n 
Coiporeal  hereditaments,  ii  17 
Corpse,  see  Dead  Bodies 
Ccrjpuajuria  eanonici,  i  82 

cmiUtj  i  81 
Correcuon,  house  of,  iv  370  371  377 

of  apprentices,  i  438  iv  182 

chUdren,  i  452  453  iv  182 

scholan,  iv  182 

servants,  i  428  iv  183 

wife  1 444 
Conruption  of  blood,  ii  251  iv  388  413  438  440 
Corsepresent.  ii  425 
Corsned,  trial  by,  iv  345  414 
Costs,  ii  439  iu,187399  466  app  12  24 

in  equity,  iii  452 

on  not  going  to  trial,  iii  357 

in  assault  and  battery,  iii  121  n 

to  defendant  in  ejectment,  iii  203  n 

certifying  in  trespass,  iii  214  n 

inferior  tradesmen  sporting,  dec.  iii  401 

recoverable  where  statute  gives  damages,  lii 
399  n 


Costs,  when  king  receives,  iii  400  n 
when  executon  and  administntois  pay,  iii 
400n 

what  pauper  may  recover  as,  i&  n 

when  no  more  than  damages,  ib  n 

in  criminal  cases,  iv  362  and  n 
Covenant,  in  ^neral,  iii  156  157  • 

in  a  deed,  ii  304  527  529 

the  tfori  not  necessary  to  validity  of^  ii  304  n 

vendor's  covenant,  to  what  extends,  ib  n 

real  covenants,  iii  156 

covenants  miming  wiUi  the  land,  ii  304  n 
427n 

executon  and  administrators  bound  without 
being  named,  ib 

in  lease,  when  binding  an  assignee,  ii  327  n 

to  stand  seised  to  uses,  ii  338  n 

to  use  straw,  dec.  on  land,  binding  against 
sale  by  sheriff,  u  404  n 

writ  of,  li  350  app  4  iii  157 
Covert  baron,  i  442 

Coveituie,  i  442.    See  husband  and  wile 
Councils  of>the  kin^,  i  227 

privy,  disclaim  jurisdiction  in   admiralty 
causes,  i  231  n 

court  of,  its  Jurisdiction,  i  232  n 
Counsel,  see  Barrister 
Count,  i  116  398 

in  declaration,  iii  293  295 

in  indictment,  iv  306  n 
Counterfeiting  the  king's  coin,  iv  84  88 

the  king's  seals,  iv  83  89 
Counterpart,  ii29i6 
County,  trial  by  the,  iii  349  iv  349 
County,  i  116  iv  411 

division  into,  i  113  n 

court,  i  178  iii35  iv  411 414  416  420  422  424 
of  Middlesex,  iii  82 

palatine,  i  116  iv  431 

cities  and  towns,  which  are,  i  114  n 
Courts,  power  to  erect,  i  267  iii  24 

profiu  of,  i  289 

meetings  near  Westminster,  iv  148  n 

assaults  in,  iv  125 

IN  OSNKBAL,  i  267  iii  23  IV  258  414 

admiralty,  iii  69  and  n 

assizes,  lii  59 

baron,  iii  33  34  90  V 

chancery,  iii  46  et  seq 

christian  iii  64 

common  pleas,  iii  37  40  i  22  23 

county,  see  County  Court 

ecclesiastical,  iii  ^  88  and  n ;  94  n 

public  meeting  near,  iv  148  n 

excheouer,  iii  44  and  n 

king's  Dench,  iii  40  and  n 

leet,iv  273  411424 

inartial,  i  415 

nisi  prius,  iii  57  n 

prize,  iii  69 

requests^  iii  81  and  n 

sewen,  iii  73  and  n 

univenity,  iii  83  and  n 

CRIMINJLL. 

of  general  public  jurisdiction 
of  parliament,  i?  259 
of  ford  high  steward,  ib  261 
of  king's  bench,  ib  265 
of  chivalry,  i»  267  ' 

ofadmiralty,i&268 
of  oyer  and  terminer,  ib  269 
commission  of  assize  and  nisi  prius,  ib 
of  the  peace,  t6  270 
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Comu,  criminal^  aommUBioa  of  oyer  and  ter 
miner,  it  270 
of  general  gaol  delivery,  ib 
special  of  oyer,  &c.  ib 

of  general  qaarter  sessions,  ib  271  and  n 

shenffiB'  touni,  ib  273 

ooart4eet,  or  yiew  of  frank-pledge,  t& 

of  coroner,  t&  274 

of  clerk  of  market,  ib  275 

of  special  and  priTSte  jurisdiction 

of  lord  stewani,  treasurer,  or  comptroller  of 
king's  household,  iv  276 

of  lord  steward  of  king's  household,  ib 

of  universities,  ib  277 
Crayen,  iii  340  iv  348 
Credible  witness,  iii  370 
Grimes,  iv  1 2  5 

Criminal  conversaticm,  iii  139  and  n,  law,  iv  2 
Gross  bills,  iii  448 

cause,  iii  451 

remainder,  ii  381 

sign  of,  in  deeds,  ii  305 
Grown,  descent  of  the,  i  191  iv  413 

office,  iv  285  306 

{)leas  of  the,  iv  2 
ands,  grants  of,  restrained,  ii  346 

takes  whole  where  one  joint  tenant  felo  de 
se,  ii  409  n 

ejectment  by  lessee  ol^  iii  256  n 

when  receives  costs  of  suit,  iii  400  n 
Cncking'Stool,  iv  160 
Cvi  ante  divorttum,  writ  of,  iii  183 

in  vita,  writ  of,  ib 
Cvlprit,  iv  330 
Cumberland,  theft  in,  iv  238 
Curate,  i  393,  see  Cleigy 
Curate,  his  salary,  iii  90  i  394  n 

dismissed  without  cause,  remedy,  1 394  n 

when  bishop  may  require  Incun^nt  to  em* 
ploy,  ib 
Cvrator  of  infants,  &c.  i  460 
Cufttforet-inaruin,  i  358 
Curfeu,  iv  419  420 
CurialiUu,  ii  126 
Cursing,  iv  60 
Curtesy,  tenant  by,  ii  126 
Custody  of  idiots  and  lunalLos,  i  303  iii  427 

temporalties,  i  282  iv  421 
Custom,  general,  i  68  73 

what  time  wiU  make  it  valid,  ii  31  n 

particular,  i  74 

now  aUowed,  i  78 

when  legal,  i  75 

to  take  wood  in  a  chase,  ^.  bad,  i  78  n 

immemorial  what,  i  77  n 

cannot  prevail  against  a  statute,  ib  n 

tide  by,  in  general,  ii  263  422 

assurances  hy,  ii  365 

heriot,  ii  422 

dower  by,  ii  132 

of  London,  how  tried,  iii  334 
how  certified,  1 76  n 

of  Kent,  as  to  dower,  ii  136  n 
Customary  freehold,  ii  100  149 

tenant,  ii  147 
Customs  on  merchandize,  i  313  314  316  n  316 
Ctuhana  antiqua  nue  magna,  i  314  315 

parva  et  nova,  i  314 
Custot  rotuhrum,  i  349  iv  272 
Damage  to  things  personal,  iii  153 
Damage-feasant,  in  6 
Damages,  title  acquired  by,  ii  438 

in  aftsize  of  novel  disseisin,  iii  187 


DamBges,  where  aet  gives,  eottt  also  recover- 
able, iii  400  n 

in  what  cases  no  more  costs  than,  iii  401  n 

against  two,  levied  upon  one,  iii  417  n 
DaneU^e,  i  65  iv  412 
Darrien  pretentmentf  assize  of,  iii  245 
Date  of  a  deed,  ii  304  app  1  2  3  ' 

Day  in  bank,  iii  277 

court,  iii  316 

of  grace,  iii  278 
De  bene  esse,  iii  383 
De  la  phts  belle,  dower,  ii  132 
Deacon,  i  388  and  n 
Dead  man's  part,  ii  518 
Deadly  feud,  iv  244 
Deaf,  dumb,  and  blind,-  i  304  ii  497 
Dean  and  Chapter,  i  382 
Dean,  rural,  i  383 
Deanry,  rural,  i  111 
Death,  appeal  of,  iv  314  424 

of  par^  before  entering  judgment,  iii  399  n 

execution  of,  iv  403 

civil,  what,  i  133  n 

of  king,  parliament  meets,  i  150  n  187  n 

deodand  upon,  by  violence,  i  304  n 

unnatural,  township  give  notice  to  coroner, 
i348n 
Dead  bodies,  offence  of  selling,  iv  64  n 

stealing,  ii  429  n 

digging  up,  t6  iv  64  n 

arrestmg,  iv  64  n 

stealing  them,  indictable  offence,  ii  429  n 
Debet  et  delist,  action  in^  iii  155 
Debt,  its  meaning,  &c.  iii  155 

oftitleby,  ii464 

action  of,  iii  154  app  13 

action  of,  on  amercement,  iii  161 
by  law,  iii  161 
escape,  iii  164 
judgment,  iii  159  421 
execution  in,  iii  414  n 
penal  statutes,  iii  160 
information  of,  iii  261 

national,  and  charge  thereof,  i  326  327  n  iv 
441 
a  loss  of  so  much  property,  i  328 
obiections  to,  considered,  i  329  n 
reauction  of  by  sinking  fund,  i  330  n 

payment  of  soldiers'  and  seamen's,  reguUt 
ed,  i  417  n 
Debtee  executor,  iii  18 
Debtor,  refusing  to  discover  effects,  iv  156 
Debts,  priority  of,  ii  511 
Deceit,  action  for,  i^i  165 

of,  iii  166  405 

on  the  case,  in  nature  of,  iii  166  405 
Decennary,  i  114  iv  252 
Deception  of  king  in  his  grants,  i  246 
Decisive  oath,  iii  342 
Declaration,  iii  293  and  n  app  7  10 
Declaratory,  part  of  law,  i  54 

statutes,  i  86 
Declinatory  plea,  iv  333  335 
Decree  in  equity,  iii  451  and  n 
Decretals,  i  82 
Decretum  Gratiani,  i  82 
Dedimusjpotestatem,  ii  351  iii  447 
Deed,  alienation  by,  ii  295 

in  general,  what,  ib 

indenture,  what,  ii  296  and  n 

deed-poll,  what,  ii  296 

voluntary,  or  upon  consideration,  ii  297  n 

signatures  to,  may  be  printed,  ii  297  n 
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Deed,  technicalities,  and  mwifiprt  ▼ezbelemna 
immaterial  in,  ii  298  n 

date  of,  not  essential,  ii  304  n 

sealing  must  be  averred  in  pleading,  ii  305  n 

signing,  when  necessaiy,  ii  305  n 

deiiTery  absolutely  necessary,  ii  306  n 

execution,  manner  of,  ii  307  n 

not  perfect  till  executed  by  ail,  i&  n 

defacing  seal,  effect  of,  ii  308  n 

canccUinff  when  not  suffice,  ii  300  n 

proof  of  (ud,  iii  367  n 

when  void  as  against  subsequent  pucchsseis, 
ii343n 

to  settle  chattels,  real  or  personal,  in  remain- 
der, ii  397  n 

custody  of  title  deeds,  descends  with  estate, 
ii428n 
Deed-poll,  ii  296 
Deeds,  stealing  of,  iv  234 
Deer-stealinf ,  iv  235  239 

hunting,  kiUing,  dec.  in  general,  iv  174 

in  disguise,  iv  144 
Default,  judgment  bv,  iii  296  396 
Defeasance,  deed  of,  ii  327  342 
Defectuntt  challenge  propter t  iii  362  iv  352 
Defence,  ii  app  5  iii  296  app  3  5  10 
Defendant,  iii  25  . 
Defensive  allep^ation,  iii  100 
Deforcement,  iii  172 
Deforciant,  ii  350  iii  174 
Definitive  sentence,  iii  101 
Degradation  of  peers,  i  402 
Degrees,  conferred  by  the  archbishop,  i  381 

in  writs  of  entry,  iii  181 

of  consanguinity,  ii  206 

how  reckoned,  li  206  207  224 

of  guilt,  iv34 
Ikhora^  matter,  iii  387  iv  390 
Delay  of  the  law,  iii  423 
Delegates,  court  of,  iii  66 

in  academical  causes,  iii  85 
Delietum,  challenge  ort^pler,  iii  363  iv  352 
Deliverance,  second  writ  of,  iii  150 
Dcliverr  of  a  deed,  ii  306  app  11 
Demand  of  lands,  ii  app  5 
Demandant  and  tenant,  ib 
Demesne  landsy  ii  90 
Demesnes  of  th^  crown,  i  286 
Demise  of  the  ^rown,  i  188  249 
Demi-vills,  i  115 
Democracy,  i  49 

Demolislunj^  churches,  houses,  dtc  iv  143  and  n 
Demurrer,  iii  314  app  23 

book,  iii  317 

in  equity,  iii  446 

to  evidence,  iii  372 
indictment,  iv  333 
Denial  of  rent,  iii  170 
Denizen,  i  374  ii  249 
Deodand,  i  300 
Departure  in  pleading,  iii  310 
Depopidatio  a^roruntt  iv  373 
Depositions,  iii  383 

in  chancery,  iii  449 
ecclesiastical  courts,  iii  100 
Deprivation,  i  393 
Derelict  lands,  ii  261 
Dereliction  of  propertf ,  ii  9 
Derivative  conveyances,  ii  324 
Deteender,  writ  otfirmedon  in,  iii  19tt 
Descent  of  lands,  iv  413  421 

of  title  by,  in  general,  ii  201 

descent  cast,  when,  iii  176  n 


Descent,  of  erown,  i  193  it  413 
collateral,  i  194 
lineal,  i  193 
niles  of,  ii  206 
table  of,  ii  297 

distinction  between  purchase,  dec.  ii  201  a 
entry  and  seisin  when  necessary,  ii  201  n 
collateral  consanguinity,  ii  204  n 
collateral  relations  multiplied,  ii  206  n 
computation  in  civil,  and  canon  law,  ii  207  n 
duchy  of  Cornwall,  out  of  the  rule  of,  ii  208  n 
how  father  may  inherit  to  son,  ii  210  n 
daufihters  by  different  venters,  may  jointly 

iimerit,  ii  214  n 
representative  proximi^  preferred,  ii  219  n 
doctrine  of  representation,  ii  220  n 
when  collateral  descent  takes  place,  ii  220  u 
rules  applicable  to  descenU,  ii  220  n 
who  are  of  the  same  blood,  ii  220  n 
new  kind  of  inheritance,  ii  222  n 
union  of  legal  and  equitable  estate,  ii  222  n 
when  separate  estates  meet  in  one  heir,  ii 

223n 
whst  necessary  to  good  title,  ii  223  n 
doctrine  of  consanguinity,  ii  225  n 
sister  of  whole,  prefermd  to  brother  of  half 

blood,  ii  227  n 
exclusion  of  half  blood,  ii  233  n 
classes  of  kindred,  male  stocks  preferred,  ii 

235n 

§  reference  of  cl.  1 1  to  d.  10  disputed,  ii  240  ■ 
evise  when  a  nullity,  ii  242  n 

rule  in  Shelley's  case,  ii  242  n 

papists  may  now  inherit  by,  ii  257  n 

estate  pur  auter  vie,  ii  260  n 

limitations  of  estate,  pur  auter  vie,  ii  260  n 
Desertion,  i  415  iv  103  and  n 
Detainer,  forcible,  iii  179  iv  148 

unlawful,  iii  151  and  n 
Determinable  freehold,  ii  121 
Determination  of  will,  ii  146 
Dednetf  action  of  debt  in,  iii  155 
Detinue,  action  of,  iii  152 
Devastation,  ii  508 
Devise,  iv  430 

title  by,  in  general,  u  373 

when  a  nulutv,  ii  242  n 

what  devisabfe,  ii  290  n 

lands  devised,  subject  to  debts,  ii  378  o 

where  lands  acquired  subsequent  to,  pass  by 
will,  ii  378  n 

death  of  devisee  before  testator,  effect  of,  ii 
379n 

estate  twice  devised  in  same  will,  ii  381  n 

intention  of  testator  governs  construction,  ii 
381  n 

heir  disinherited  only  by  plain  intention,  ii 
381  n 

cross  remainders  in,  ii  381  n 

of  chattels  real  and  personid  in  remainder,  ii 
398n 

in  joint  tenancy,  and  tenancy  in  common,  ii 
399n 

votes  not  to  be  multiplied  by,  i  174  n 
Devisee,  liable  to  debts  of  devisor,  ii  378 
Die  e$t  sine,  iii  316  399 
Diet,  excess  in,  iv  170 
Diets,  i  147 
Digesu,  i  81 

Dignity  of  the  king,  i  241 
Disnities,  ii  37  and  n 
Dilapidations,  iii  91 
Pilatoiy  pleas,  iii  301  and  b 
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Diminiihing  the  ooiii,  ir  00  and  n 
Oiinmutioii  of  recoid,  ir  390 
Dioceie,  i  111 

Westminiter,  when  a,  i  115  a 
Dixect  prexogatiyea,  i  238 
Directoi^  part  of  a  law,  i  &5 
Diaabilities,  iv  377 
DiaabiUty,  plea  to,  iii  303 
DiaaUing  a  man'a  limba  or  memliera,  iv  205 
206  207 

atatutea  of  leaaea,  ii  320 
Diaclaimer  of  tenure,  ii  275  iii  233 
Disoontinaance  of  action,  iii  296 

eatate,  iii  171 

when  act  of  huaband  alone,  diacontinoea 
wife'a  estate,  iii  20  n 

what  worka  a,  iii  171  n 
Diacoyerj  by  bankrupt,  ii  483 

of  aeoomplicea,  iv  330  331 

on  oath,  ui  382  437 
Diacretionaiy  finea  and  impriaonment,  iv  378 
Diafigurin^,  iv  207  and  n 
Diagmae,  iv  144  and  n 
Diamemberinff,  puniahment  by,  iv  377 
Diamiaaion  of  bill  in  equity,  iii  451 
IMaonlerly  honaes,  iv  168  and  n 

persona,  iv  169— See  Vagrant 
Diaparagement,  ii  70 
Dispenaation  from  the  nope,  iv  115 
Diapenaing  power  of  the  king,  i  142186342 

iv  436  440 
Dispoaaeaaion,  iii  167  196 
Disaection  of  murderera,  iv  202  377 
Diaaeiain,  ii  195  iii  169  and  n 

at  the  party'a  election,  iii  170  171 

warranty  commenoinff  by,  ii  30^ 

writ  of  entry  «ir,  iii  183 
Diaaenteia,  proCeatant,  iv  50  n  53 
Disaolation  of  parliament,  i  187 
Diaauading  witneaaea,  offence  of,  iv  126 
Diatreaa,  law  relative  to,  iii  6  n 

rieht  to  things  by,  ii  41  42  43 

of  goods  in  coatody  of  law,  iii  7  n 

after  bankruptcy,  lb 

of  toola  and  gooda,  iii  8  n  9  n 

of  cattle  aent  to  agiat,  d(c.  liable  to,  iii  8  n 

ao  gooda  of  lodgers,  &c.  ib 

of  cattle  levant  and  couchant,  iii  9  n 

aale  of  com,  under,  iii  10  n 

of  treea,  ahnibe,  6ui.  ib  n 

of  unripe  producta,  ib 

when  may  be  made,  iii  11  n 

after  end  of  term,  &c  ib  n 

removal  of  goods,  to  avoid,  t6  n  / 

pursuit  to  distrain  cattle,  iii  12  n 

now  to  enter  for,  ib  n 

aeizing  part  in  name  of  all,  i&  n 

cattle  dying  in  pound,  ib 

diatrainor  cannot  tie  up  cattle,  iii  13  n 

aale  of,  iii  14 

aale  of  cattle  taken  damage  feasant,  iii  14  n 

aelling  eoods  taken  by,  »6  n 

illegal  for  crown  debta,  iv  423 

exceaaive,  iii  12 

infinite,  iii  231 280  iv  285  318 

aecond,  iii  12 
Distribution  of  intestate's  effects,  ii  515  iv  408 

424  439 
Dirtringas  in  chancery,  iii  445 

detinue,  iii  413 

/KTOtoret,  iii  354 

to  compel  appearance,  iii  280  app  13 
Diaturbanee,  lii  236 
Vol.  II.-96 


Disturbance,  of  comroQO»  ill  237 

franchises,  iii  236 

patronage,  iii  2^ 

leligioua  assemUies,  iv  54 

tenure,  iii  242 

waya,  iii  241 
Distiuber,  ii  278 

Divetsi^  of  person,  plea  of,  iv  396 
Dividend  of  bankrupt's  effects,  ii  487 
Divine  law,  i  42 

right  of  kinga,  i  191  iv  436 
tithes,  ii  25 

service,  tenure  by,  ii  102 
Divon^i  440  iii  94 

Sir  w .  Scott's  expositions  of  the  law,  iii 
94n 
i>o,itfdet,ii444 

tafadast  ii  445 
Dooquet  of  judgment,  ii  511  iii  397 
Doctrinea,  illegalt  aaserting  or  publishing,  iv 

91 116  123 
Dog,  canying,  iv  123 
Dogs,  stealing  them,  iv  236 

&c.  owner  answerable  for,  iii  153  and  n 
Domebook  of  Alfred,  i  64  iv  411 
Domeaday-book,  ii  49  90  iii  331 
Dominion,  ii  1 

Domita  nahum,  animals,  ii  390 
Donatio  mortia  cautdt  ii  614  and  n 
Donative  advowsons,  ii  23 
Doma  grant  et  rtnder,  fine  sir,  ii  353 
Donit,  atatute  de,  ii  112 
Double  fine,  ii  353 

plea,  iii  308 

voucher,  ii  app  5 
Dove-cote,  not  a  common  nuisance,  iv  168  n" 
Dowager,  princess,  iv  81 

queen,  i  223  iv  81 
Dower,  title  b^,  in  general,  ii  129  iv  424 

auantit3r  of,  in  customaiy  estates,  ii  129  n 
istinction  between  free  bench  and,  ii  120  n 

alien  women  entitled  to,  ii  131  n 

quantity  of,  generally,  ii  131  n 

alienation  by  tenant  in,  ii  136  n 

settlement  before  marriage,  a  bar  of,  ii  138  n 

is  forfeited  l^  adultery,  ii  138  n 

barred  by  attainder  of  husband*  ii  253  n 

how  barred  by  fine,  dtc.  ii  351  n 

ad  ostium  ecclesia,  ii  132 

aaaignment  of,  ii  135 

bar  of,  ii  136 

by  common  law,  ii  132 
custom,  t6 

de  la  plus  belle,  ib 

ex  auentu  patrity  ii  133 

vnde  nihil  habet,  writ  of,  iii  183 

writofrightof,  iiil83  194 
Draught  for  money,  ii  467 
Drawbacks,  i  315 
Drawing  to-the  g^lowa,  iv  02  337 
Driving,  furious,  offence  of,  iv  207  n 
Dmt  dnrit,  ii  199 
Druids,  their  customs,  i  63  iv  408 
Drunkeimess,  public  or  private,  i  124  n 

how  far  it  excuses  crime,  iv  25 

punishment,  dec.  for,  iv  64  and  n 
Duchy  court  of  Lancaster,  iii  78 
Ducking  stool,  iv  109  377 
Duel,  iv  145  185  199 

Dues,  ecclesiastical,  non-payment  of,  iii  88  89 
Dukea,  i  397  409 
Dmnfuit  intra  aetatem,  writ  of,  iii  183 

non  compoa  mentis,  writ  of,  ib 
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Ihiodedma  mamtSt  iii  343 
Duplex  querela,  iii  247 
Di]q)licity  in  pleading,  iii  306  311 
Durante  abaeTitia,  administntion,  ii  503 

minore  aettUet  administration,  ib 
Duress,  ii  202 

of  imprisonment,  i  131  136 

per  mhuut  i  131  iv^  30 
Durham,  county  palatine  of,  i  116 

courts  of,  iii  78 
Duties  of  persons,  i  123 

of  the  king,  i  233 

of  prisage  and  butlerage  abolished,  i  314 

customs  and  excise  system  improved,  i  315 

aliens*  duty  aboUshea,  i  316  n 

on  salt,  English  and  foreign,  i  321  n 

stamp  duties,  i  323  n 
Dii'elling-house,  iv  224  and  n 
Ealdormen,  i  398 

Ear,  loss  of,  iv  146  156  160  206  247  377 
£arl,i  116398 

Earl  marshal,  his  court,  iii  68  iv  267 
Earnest,  ii  447 
Eat  inde  tine  die,  iii  316  399 
Eaves-droppers,  iv  168 
Ecclesiastical  corporations,  i  470 

courts,  iii  61 
their  cognizance,  iii  87  iv  275  425 
'       when  separated  &om  the  civil,  iii  68  iv 
415  421 

court,  process,  and  power  to  punish,  iii  100  n 
limitation  of  prosecutions  m,  iii  103  n 
mode  of  burying,  determined  by,  iii  265  n 
Education  of  children,  i  450 
Edgar,  king,  his  laws,  i  66  iv  412 
£kiward  the  Confessor,  his  laws,  i  66  iv  412 

420 
Egyptians,  ir  165. 
Ejectione  firmaef  writ  of,'iii  199 
Ejectment,  action  of,  iii  199  app  7  iv  441 

descent  cast,  no  bfur  to,  iii  17o  n 

action  of,  iii  199 

action  of,  for  what  it  will  lie,  iii  199  n 

in  inferior  court,  iii  202  n 

on  a  vacant  possession,  203  n 

{>laintiff  must  recover  on  his  own  title,  ii  196  n 
egal  right  of  entry  necessary  in,  iii  204  n 

presumption  of  surrender  of  term,  ib 
.  as  to  specifying  the  premises,  3>  n 

proceeding,  when  on  defence  at  trial,  iii  206  n 

bail  in,  as  tenant  holding  over,  A  n 

for  non-payment  of  rent,  iii  20i6  n 

by  king's  lessee,  iii  256  n 

costs  to  defendant  succeeding,  iii  203  n 
Election  of  bishops,  iv  115  421 

magistrates,  i  340  iv  413  427 

Scots  peers,  i  169  iv  117 

to  Parliament 
voters'  qualification,  i  172  n  174  n 
conveyance  to  give  vote,  i  173  n 
vote  faiy  annuity  or  rent-charge,  i  173  n 
votes  multiplied  by  devise,  void,  A  n 
if  voter  dies,  heff  may  vote,  at  same,  ib 
vote  by  assessment  to  luid-tax,  ib  n 
disqualifications  to  vote,  174  n 
aliens  may  become  qualified,  ib 
vote  by  residence  in  borough,  ib  n 
who  may  not  be  elected,  ib  n  176  n 
deny  declared  ineligible,  i  175  n 
qualincation  of  member,  ib  n 
on  death  of  member,  i  177  n 
notice  of  time  and  place  of  election,  i  178  n 
undue  influence  at,  illegal,  ib  n 


Election  to  ptfiitment — 

treating  before  ordering  writs,  noi  iilegaJ, 

il79n 
treating  vacates  tha  •Uolion,  ib  u 
treating  at,  what,  A 
innkeeper  cannot  recover  for  treatiiig  by 

order  of  candidate,  ib 
penalty  for  bribery  9t,ibn 
bribery,  what,  and  how  pontsfaable,  ib  n 
candidate  must  swear  to  qualification,  if 

required,  i  180  n 
electors  take  oaths  before  they  vote,  ib  n 
Grenville's  act,  ib  n 
proceedings  on  a  false  return,  £6 
SfMieis  must  remove  during,  i  415  n 
to  corporations,  see  tit  **  Corporations.'' 
Elective  monarchy,  i  192  iv  413 
Eleemosynary  corporatioDB,  i  471 
Elegit,  estate  by,  ii  161 
writ  of,  iii  418  iv  426 
Elisors,  iii  355 
Eloignment,  iii  129  148 
Elopement,  i  443  ii  130 
Eij,  courts  of,  i  119  n  iii  79 
isle  of,  i  120 

destroying  poudikes  in,  iv  244 
Embargo,  i  271 

Embassadors,  see  Ambassador 
Emblements,  ii  122  145  403 
what,  and  who  shall  have  them^  ii  132  n 
right  to  dower  does  not  entitle  to,  ii  131  n 
Embowellin^  alive,  iv  93  377 
Embracery,  iv  140  and  n 
Emperor,  lus  authority,  i  242 
Emphyteusis,  iii  232 
Empson  and  Dudley,  iv  310       r 
Enabling  statute  of  leases,  ii  316 
Enclosure,  disseisin  by,  iii  170 

act,  destroying  woru,  dec  iv  215  n 
Endowment  of  vicarages,  i  387 

widows,  ii  135 
Enemies,  i  257 
goods,  ii  401 

adhering  to,  &c.  offence  of,  iv  82  and  n 
£n^and,i  110 
divided  into  counties,  6to,  before  Alfired,  i 
114  n 
Englescture,  br  195 

English,  law  proceedings  in,  iii  322  iv  441 
Engrossing,  iv  158 
Erdarger  PestaU,  ii  324 
Enlaipng  statute,  1 87 
Enquiry,  writ  of,  iii  896 
Enseint,  ii  169 
Entails,  ii  US  iv  431 
Entries,  books  of,  iii  271 
Entry,  redress  by,  iii  5 
wrongs  hVf  iii  174 
foicMe,  lii  170  iv  148 
on  lands,  ii  312 
toUed  by  descent,  iii  176  177 
writ  of,  ii  app  5  iii  180 
Equity,  accident  and  mistake,  iii  4SB  n 
bonds,  &c.  ib 
boundaries,  &c.  ib 
mistakes,  A 
firaud,  iii  420 
trustees,  ib 
attorney  and  client,  ib 
heirs,  sailors,  dec.  i6 
^ardian,  iii  427 
miunctions,  t6 
bilU  of  peace,  ib 
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fiquity,  biUs  of  interpleader,  iii  427 

buU  or  writs  of  certiorari^  & 

bills  to  perpetuate  testimony,  ib 

bills  to.aiscoTer  evidence,  i6  i  433  n 

bills  of  Quia  timet,  iii  426  n 

bills  of  aelivery  up  of  deeds,  ib 

other  bills,  ib  n 
infants,  ib 

«-ards  of  court,  ib 

specific  performance  of  agreements,  tft  n 

realty,  ib  n 

personalty,  t6 

restraining  waste,  ii  125  n 
trusts,  ii  426  n 

curtesy  of  trusts  are  estates  in,  ii  137  n 
lunatics,  iii  426  n 

commission  of  lunacy,  ib 
lunatics'  committee,  iii  427  n 
charities,  iii  426  n 

executors,  ift  n 

marshalling  assets,  ib 

bankruptcy,  ib 

may  order  aerisee  to  purchase  lands  to  be 
entailed,  when,  dee.  it  364  n 
practice,  iii  427  n 

sut^Msna,  iii  441 

answer,  iii  427  n 

demurrer,  iii,446 

jTo  ecmftuM^  iii  445 

impeitmenee,  iii  442  n 

contempt,  iii  443 

attachment,  ib 

writ  of  rebellion,  iii  444 

Serjeant  at  arms,  ib 

sequestration,  t6 

distringas,  iii  445 

master  of  rolls  mar  send  case  for  judg- 
ment of  court  of  law,  iii  463  n 
how  law  of  arises,  i  61 
compendium  of  law  of,  iii  426  n 
united  with  law,  i  62 
eouitable  maxims,  iii  426  n 
of  redemption,  ii  159 
of  statutes,  iii  431 
reserved,  iii  453 
courts  of,  in  general,  iii  50  45 

history  of,  iii  50  iT  430 

courts  of,  distinguished  from  law,  iii  429 
436  iv  442  * 

jurisdiction  of,  in  general,  in  cases  of  acci- 
dent, dec.  iii  426  n 
writ  of  Mtxeat  repiOy  when  granted,  i  266  ir 
^ers  answer  in,  1 12  n  401  n 
Eriarch,  ir  313 

Error,  costs  in,  iii  400  410  app  24 
writ  of,  iii  406  app  21  ir  390 

where  prosecuted,  iii  410  411 
does  not  lie  from  cinque  ports  or  stannaries, 
m  44n 

alteration  of  law  relattTe  to,  iii  272  n  411  n 
writ  of,  to  reTcrse  outlawry,  iii  285  n 
for  what  writ  of,  lies,  iii  406  n 
from  Ireland  to  house  of  lords,  iii  410  n 
court  of.  in  exchequer  chamber,  iii  44 
Escape,  iii  290  415 
action  for,  iii  165 
assisting  in,  iv  131 
oflfence  of,  ir  129  and  n 
vagrants,  iv  170  n 
Escheat,  i  303  ii  11  72  89  244  iv  388  413  418 

writ  of,  iii  194 
Escrow,  ii  307 
Eacuage,  ii  74  iv  428 


Espleos,  ii  app  5  iii  app  3 
Esquire,  rank  in  state,  1 406 

ancient  mode  of  creation  disused,  ib  n 

what  servants  of  the  crown  are,  t^  n 

barrister  is,  ib  n 

son  of,  entitled  to  kiU  game,  when,  iv  175 
Essoign.  iii  278 

day  or  the  term,  iii  278 
Estate,  in  lands,  ii  103 

term  defined,  ib  n 

freehold,  what,  ii  104  n 

fee  oonditiottal  oat  of  personal  property,  ii 
113  n 

of  freehold  inJiOurOt  ii  144  n  166  n 

divested  by  subsequent  birth  of  heir,  ii  208  n 

by  purchase  or  descent,  ii  209  n 

jMT  outer  vie,  its  nature,  ii  259  n 

execution  by  statute  of  trust,  ii  335  n 

assurance  of,  by  private  statute,  ii  344n 

repairs  and  improvements  of,  private  acts  for, 
ii345n 

fine  of  estate  less  than  freehold,  no  bar,  ii 
356n 

possession  not  necessur  to  levy  fine,  ii  357  n 
See  further,  title  Fines 

though  not  so  devised,  subject  to  debts,  ii 
376  n 

when  pass  by  will,  though  acquired  after 
execution  of,  ii  378  n 
Estates  of  the  kingdom,  i  156 
Estoppel,  iii  306 
Setoveriig  habendis,  writ  de,  i  441 
Estovers  of  a  wife,  ib 

common  of,  ii  35 
Estrays,  i297ul4 

Estreat  of  recognisance,  dec.  iv  253  296  n 
Estrepement,  writ  of,  iii  225 
Evidence,  in  general,  iii  367 

of  old  deeds  and  wills,  iii  367  n 

secondary,  iii  368  n 

declarations  tmd  hearsay,  iii  368  n 

book  entries,  when  admitted,  iii  369  n 

presumptive,  iii  371  n 

notice  to  produce  papers,  &c.  iii  382  n 

by  interrogatories,  iii  383  n 

difference  of,  in  equity  and  law,  iii  437  n 

in  criminal  cases,  iv  356 

recognisance  to  give,  iv  296  n 

stifling,  offence  of,  iv  126  n 
£s  officio  informations,  iv  308 
JSs  pott  facto  laws,  i  46 
Examination  in  chancery,  iii  449 

of  prisoners,  iv  296 
witnesses,  iii  37Z 

trial  by,  iii  331 
Exeeptio,  iii  310 
Exceptions,  bill  of,  iii  372 

to  answer  in  chsjieery,  iii  448 
Exchange,  bill  of,  iii  4/OS 

deed  of,  ii  324 

of  goods  and  chattels,  ii  446 
lands,  ii  323 
Exchequer  chamber,  court  of,  iii  56 

court  of,  iii  44 

receipt  of,  ib 
Excise,  i  319 

hereditary,  i  288 

offences  sxainst,  how  tried,  it  281 
Exclusion  bul,  i  210 
Excommunication,  ill  101 

when  may  be  decreed,  iii  100  n  ^ 
Excommunicato  agendo,  writ  dc,  iii  102 

deUberando,  wnt  dt^  ib 


374 


INDEX. 


Excusable  homicide,  tr  182 
Executed  conmct,  ti  443 
estate,  ii  163 
fine,  U  353 
remainder,  ii  168 
RxecutuHi,  ciril,  iii  412  app  25 
who  ma^  be  taken  in,  ill  414n 
by  impnaonment,  aatiafiLction  of  debt,  iii 

415  n 
npon  (me  of  two  defendanta,  iii  417  n 
landloid*8  demand  df  rent,  A  n 
when  lands  cannot  be  taken  under  eligit,  iii 

419  n 
possession  delivered  in  eligit,  ihn 
under  an  extent,  iii420n 
de  eUrico  admUtmda,  iii  412  n 
criminal,  iv  403 

awaid  of,  iv  263  app  3 

plea  in  bar  of,  i^  3M 

precept  of,  iT  403 

rule  for,  iv  404 

Tarying  from  judgment,  ir  179  404 

wanrant  of,  ir  404  app  4 

writ  of,  IT  403  app  5 
ofderises,  ii  376 

uses,  ii333 
process  of,  iii  279  app  7 
ExacutiTe  power,  i  IvO 
Executor,  u  503 
d«  gon  Unif  ii  507 
of  executor,  ii  506 

his  own  wrong,  ii  507 
right  to  fixtures  as  against  heir,  ii  281  n 
boimd  by  covenanto  without  being  named,  ii 

304n 
administration  granted  to  guardian  when  in- 
fant sole,  ii  503  n 
if  out  of  country,  administntion  gnnted  to 

creditor,  ii  505  n 
what  may  do  before  probate,  ii  507  n 
what  may  expend  in  funeral,  dec  ii  506 
proof  of  will  jMT  (ecfet,  what,  ib  n 
moner  in  hands  of  deceased  overseer  repaid 

in  full,  ii  511  n 
voluntary  bonds  pos^ioned,  tb  n 
debtor  made  executor  when  discharges  debt, 

ii  512  n 
giving  preference  to  one  over  other  credi- 
tors, ibn 
legal  and  equitable  asseta,  what,  ib 
action  a^nst,  for  specific  lega^,  ib  n 
his  relation  to  residue,  ib 
when  liable  to  costs,  iii  401  n 
Executor^r  contract,  ii  443 
devise,  ii  173  334 
estate,  ii  163 
remainder,  ii  169 
Exemplification,  ii  u)p  5 
Exemptiobs  from  tithes,  ii  28 
Exchequer,  debt   found  due  to  crown,  how 

levied  in  Ireland,  iii  262  n 
condemnation  of  goods  conclusive,  ib  n 
process  in,  law  relative  U),\ib  287  n 
court  of  error  in,  tft  410  n 
Exigent,  writ  of,  Ui  283  iv  319 
Exigi  facias,  wnt  of,  iii  283  app  16  iv  310 
Exile,  i  137 
not  civil  death,  i  133  n 
when  first  a  punishment,  i  137  n 
Expectancy,  estates  in,  ii  163 
Expenses,  see  Costa 
of  prosecution,  iv  362 

witnesses,  iii  360  iv  363 


Exportation  of  wool,  dEC  iv  154  428 
Exposing  penon,  offence  of,  iv  64  n 

sellins  wife,  ib 

disordered  persons,  iv  162  n 
Express  conditioiL  ii  154 

contract,  ii  443  ui  154 

malice,  iv  196 

wnnanty,  ii  301 
Extendi  faciatf  iii  420 
Extent,  writ  oj^  •& 

law  relative  to,  iii  420  n 

in  aid,  A 
Extinguishment  of  eslatea,  ii  325 
Extortion,  iv  141 
Extia-parochial  places,  i  114  284 

tithes,  1 284 
Extravaganta,  i  82 
Eye,  putting  out,  iv  205  206 
Ejrre,  chief  justice  in,  iii  72 

justices  in,  iii  57  iv  422  423 
killing  them,  iv  84 
Facia  «f  da,  ii  445 

fadast  ii444 
JWto,  king  dc,  1  204  371  iv  77 
Factor,  i  ^,  see  Agent,  Master  and  Semnt 
Fair,  i  274  iii  218 
False  imprisonment,  iii  127  iv  218 
action  of,  iii  138 

judgment,  writ  of,  iii  34  406 

return,  action  for,  iii  111  163 

verdict,  iii  402  iv  140 

weighta  and  measures,  iv  157 

pretences,  offence,  dee.  of,  iv  158  andn 

vagranta,  when,  iv  170  n 

rumours,  when  indictable,  ib  149  156  n 
Falti  crimen,  iv  89  135  156  247 
Falsifying  attainder,  iv  390 

coin,  iv  84  88  90  99 

judgment,  iv  390 
Fame,  good  or  ill,  iv  256  299 
Farm,  ii  318 

signification  of,  ii  17  n 
Famer,  common,  action  against,  iii  164 
Favour,  challenge  to,  iii  dSi 
Fealty,  i  367 

oathof,u45  53  86 
Fear,  putting  in,  iv  242 
Fee,  ii  46  105  106 

afler  a  fee,  ii  334 

ecclesiastical,  iii  90 

farm  rent,  ii  43  n 

simple,  ii  104  app 
what  words  in  wiU  pass  a,  ii  108  a  100  n 
in  gniit  to  corporation,  ii  109  a 

tail,  11 112  app 
Fees  to  counsel,  iii  28 
Feigned  issue,  iii  452 
FeZoicM,  ii499ivl89 
Felon,  ii  499 

Felonious  homicide,  iv  188 
Felony,  ii  284 

definition  of,  iv  94 

appeal  oi,  iv  314 

compoundinx  of^  iv  133 

misprision  of,  iv  121 

punishment  of,  iv  96  216  222 

when  trespass  merged  in,  iii  6  n 
Feme-covert,  i  442  ii  292  497.    See  Husbttiid 

and  Wife 
Fencing,  iv  192 
Feodal  actions,  iii  117 

tenures,  ii  44  425  431 
among  the  Saxons,  ir  413 
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Feodal  tonures,  when  nceired  in  England,  ii 

48  iv  413  418 
Feof&nent,  ii  310  tpp  1 
Feorm,  ii  318 

JPeroe  naturae,  animals,  ii  390 
Ferrets,  stealing  of,  iv  236  n  ii  391  n 
Ferry,  Ui  219 
Fettersj  iT  300  322 
Feud,  ii  45 
Feudni  system,  knowledge  of,  essential,  ii  44  n 

when  first  reduced  to  writing,  ii  48  n 

villena^  opprobrious,  ii  53  n 

wardship  ofihe  lord,  ii  67  n 

lord's  lights  on  marriage  of  ward,  ii  7D  n 

value  of  wardships  ana  marriages,  ii  71  n 

tenure  by  coma^c,  ii  74  n 

escuage,  what,  i6 

socage  tenure  explained,  ii  81  n 

by  petit  seijeanty  stiU  exists,  ii  82  n 

tenure  in  gavelkind,  how  preserved,  ii  84  n 

lands  in  gavelkind  may  escheat,  ib  n 

villein  not  protected  by  magna  charta,  ii  93  n 

lord  seized  damages,  recovered  for  maiming 
viUeiu,  ii  94  n 

last  claim  of  villenage,  ii  96  n 
Feudatory,  ii  53 
Ftudum  antiquum,  ii  212  221 

tqtenumt  ii  245 

honorarhtm,  ii  56  215 

wwropmim,  ii  oo 

motvMfuum,  ii  215 

matemumt  ii  212  243 

novumt  ii  212  221 
held  ut  arUimnan,  ib 

patemunu  ii  243 

•  *'    CO 

vnpnunm  ii  ocf 
Fiction  in  low,  iii  43  107 
Fictitious  plaintiff,  iv  134 

bail,  iii  291  n 
Fidd  wmtnuaum,  ii  327 
Fidejussors,  iu  108  291 
Fief,  ii  45 

d'kaubert,  ii  62 
Fieri  facuUf  writ  of,  iii  417  app  27 

/en,  iii  app  27 
Fifteenths,  i  309 
Fitting,  offence  of,  iv  183  and  n 
Fmal  portion,  ii  519 
Final  decree,  iii  452 

judgment^  iii  398 
Fmding  of  uidictments,  iv  305 

things  personal,  ii  9 

property,  owner  not  obliged  to  pay  expenses 
of,  i  298  n 

property,  to  whom  belongs,  no  owner  ap- 
pearing, i  299  n 
Fine  for  alienation,  ii  71  89 

endowment,  ii  135 

in  copyhold,  ii  96 

of  hmds,  U  118  348  iu  157  174  iv  429 
etecuted,  ii  353 

reversal  of,  when  levied  of  copyholds,  ii  368 
iii  166 

9wr  done,  grant  a  render,  ii  353 

eognixanee  de  droit,  come  ceo,  <fc  ii  352  353 

cognvumee  de  droit  tantwn,  ii  353 
coneeeeit,  ib 
Fines  and  Forfeitures,  when  grantable,  iii  259 

iv379 
in  alienation  and  descent  of  copyhold,  ii 

98n 
how  and  where  acknowledged,  i6  351  n 


Fines,  proceedings  whan  land  lies  in  different 
counties,  il  852  n 

proclamations  in,  use  of,  ib  n 

running  of,  against  infants,  &c.  ib  356  n 

entry  to  avoid,  ib 

of  estate  less  than  freehold,  no  bar,  tb  n 

possession  not  necessary,  to  levy,  t6  357  n 

money  deviaed  to  purchase  lands  to  be  en- 
tailed, paid  to  party  who  might  levy  fine, 
i6  364n 

and  see  Tide,  Recovery 

of  lands  in  ancient  demesne,  in  what  ooort 
levied,  tfr  368  n 

for  misdemesnors,  iv  377  378 
Finger,  disabling,  ib  205 
Fire,  see  Arson,  negligence  in,  i  431  iv  222 

tenants'  liability  to  landlord  in  case  of,  iii 
228n  t 

Fire4x>te,  ii  35 
Fire-ordeal,  iv  342 
Fire-works,  t6  168  and  n 
First-fruits,  i  284  ii  67  iv  107 
Fish,  royalj  i  290 

stealing  in  disguise,  iv  235 
or  attempting  to  steal,  iv  236 
Fishery,  common  of,  ii  34 

free,  ii  39  410  417 

several,  ii  39 
Fishpond,  destroying,  iv  246 
Fitzherbert,  i  72  iii  183 
Fixtures,  ^at  are^  and  right  to  between  heir 
and  executor,  li  281  n 

between  landlord  and  tenant,  ib 
Fleets,  i  262  iv  419 
Fleta,i72iv427 
Flight,  iv  387 

Floodgates,  destroying,  iv  144, 5  246 
Ftoteam,  i  292  203  iii  106 
Foenue  nauticum,  ii  458 
Folk  land,  ii  90  92 
Food,  offence  of  selling  short  wei^t,  iv  156  n 

forestalling,  regrating,  engrossing,  &c.  ib 
150  and  n 

sunplying  unwholesome,  t&  162  and  n  iii 

stinting  apprentices  in,  iv  197  n 
Foot  of  a  fine,  ii  351  app  4 
Force,  injuries  with  ana  without,  iii  118 

when  repellable  by  death,  iv  181 
Forcible  abduction  and  maniage,  iv  206 

to  regain  land,  iii  5  n  179  n 

entry  and  detainer,  iii  179  iv  148 
Foreclosure,  ii  159 
Foreign  bill  of  exchange,  tB  467 

forgeiT,  iv  250  n 

coin,  for]^n^  it,  t5  80  99  120 

countjr,  indictment  in,  ib  303 

dominions,  ii  110 

piinoe,  pension  from,  iv  122 

service,  ib  101 
Forest,  i  289  ii  14  38  414 

courts,  iii  71 

laws,  u  416  iii  73  iv  415  420  421  423  432 
437 
Foreeta,  carta  de,  iv  423 
ForestaUing,  iv  158 
Foretooth,  striking  out,  ib  205 
Forfeiture,  i  299  ii  153  267 

for  crimes,  iv  377  381 

of  copyholds,  ii  284 

of  Roods  and  chattels,  ib  420  421  iv  386 

of  lands,  ii  267  iv  381 

upon  disclaimer  of  tenant,  ii  275  n 
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Foneiy,  !▼  247 
wnat  false  making  sufficient,  i&  n 
with  what  intent  toigery  most  be  conunitted, 

ib 
how  far  instrament  forged  must  appear  genii- 

ioe,  ib 
what  instruments  are  subjects  of»  i& 
deeds,  court  rolls,  ib 
bills,  &c.  iT  248 
bonk  notes,  &c.  ib 

exchequer  bills,  south  sea  bonds,  dee.  tft 
seamen's  wills,  &c.  iv249  and  n 
wUls,  i»249 
Mediterraneaa  paper,  t6 
stamps,  ib  and  n 
mamage,  d^c.  registers,  ib  and  n 
plate  stamps,  dec.  ib  249 
corporation  seals^tA 
private  deeds,  iv  250  n 
wills,  16  n 
bills,  t6 
notes,  ib 
receipts,  it 
orders,  ib  n 
Forgireness  by  the  prosecutor,  it  364 
Forma  pauperiat  iii  400 
Fonnedon,  writ  of.  ib  191 
Forms  of  law,  unalterable,  i  142 
Fornication,  iv  64 
Fortune-tellers,  iv  62 
Forty  days'  courts,  iii  71 
Founder  of  a  corporation,  i  480 
Foundling  hospitals,  ib  131 
Foxhunting,  trespass  in,  iii  213  n 
Frames,  breaking  of,  dec.  iv.  247  n 
Franchise,  ii  37 
allowance  of,  iii  263 
disturbance  of,  ib  236 
rosral,  i  302 
Frankahnoign,  ii  101 
Flanked  letters,  i  323 
Frank-fee,  ii3G8  iii  166 
FVank-marriage,  ii  115 
Frank-pledge,  i  114  iv  252 

view  of,  IV  273 
Frank-tenement,  ii  104 
Frank-tenure,  ii  61 
Fraler  conaanguinau,  ib  232 

utertnutf  ib 
Fraud,  civil,  where  cognizable,  ill  431 437  439 
criminal,  iv  158 

what  vacates  contracts,  ii  444  n 
Frauds  and  perjuries,  statute  of,  ii  160  297 
337  342  364  376  450  466  500  501  515  iii 
158  iv  439 
Fraudulent  deeds,  ii  206 

devises,  ib  378 
Fixatnk-femu,  ib  80 
Free  Bench,  ib  122 

distinction  between  dower,  dee.  ii  129  n 
Free  fishery,  ib  39  410  417 
services,  W  60 
socage,  ib  79 
warren,  i&  38  417  iv  415 
Freehold,  of  title  in,  ii  104 
estate  of,  what,  ib  n 

what  cannot  pe  put  in  abeyance,  ib  107  n 
how  granted  m  nituro,  ib  144  n  166  n 
fine  of  estate  less  than,  no  bar,  ib  357  n 
possession  of,  not  necessary  to  levy  fine,  ib 
367n 
-     see  further,  Title,  Fines 
ases,  ib  120  318 


Fresh  suit,  i  297 
Fhiit,  stealing  of,  ir  233 
Full  age,  i463 
Fomage,  i&324 
Funds,  public,  ib  331 
Funeral  expenses,  ii  606 
Fyrandi  emimw,  iv  230  232 
Furious  driving,  iv  207  n 
Fustians,  stealing,  ib  238 
Futwo,  freeholdTii  144  166 
Gage,  iii  280  app  4 
estate*  in,  ill  157 
Game,  proper^  of  the  kin|[,  denied,  ii  419 
nnqualifted  person  shooting  another,  in  pur 

suit  of,  liable  same  as  qualified,  ir  27  n 
killing  of,  in  general,  A  174  and  n 

what  persons  q'lalified  ibr,  ib  174  ii  418  n 
gamekeepers,  dec.  ii  418  n 
laws,  particularly  affecting  unqualified  per- 
sons, iv  174 
buying,  selling,  ib 
Gaming,  iv  171 

in  public  houses,  ib  171  n 
in  other  places,  ib 
in  general,  ib  n 
Gaming  houses,  i6  168  and  n  171 
Gaol  delivery,  iv  270 
distemper,  i  346 
regulations  of,  in  general,  ibn 
Gaolers,  appointment  m,  doe.  i  346  and  n  ir  30O 
oompellmg  prisoners  to  be  approvers,  dee.  ir 

128 
when  guiltr  of  murder  in  cruelty,  ib  197  n 
Gardens,  robbing  of,  ib  233 
Garter,  knight  of,  i  403 
Gate,  stealing  of,  ir  233 
Garel-kind,  i  74  ii  84  ui  409  413 
Genera],  demurrer,  iii  315^ 
fund,  i  329 
imparlance,  iii  301 
issue,  »ft  305  ir  338 
legacy,  ii  512 
occupancy,  ib  258 
sessions,  iv  271 
statute,  i  85 
tail,  u  113 

verdict,  iii  378  iv  354 
warrant,  iv  291 
Gentleman,  i  405  406 
Gift  of  chattels,  personal,  ii  441  and  n 
Gift  of  chattels,  real,  ii  440 

lands  and  tenements,  ii  317 
Gilda  mercatoriaj  i  473 
Glanvi!,  i  72  ir  421 
Gleaning,  iii  212 

God  and  reli^on,  oflfenoes  against 
apostasy,  iv  43 
heresy,  t6  44 
against  church  ib  50 

reviling  ordinances  of,  ib 

nonconformity,  ib  51 

absenting  church,  ib  52 

mistaken  zeal,  ib 

protestant  dissenters,  ib  53 

papists,  ib  55 

popenrtft 

popish  recusants,  ih  56 

pnests,  ib  57 

observations  on  laws  against  popeiy 

iv67 
other  regulations,  Sb  58 
blasphemy,  ib  59 
swearing,  dec.  tb 
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God  and  religion,  offences  agtinst 
^witchenft,  aorcevy,  ac  ir  60 
impostors,  ib  62 
simony,  ib 

sabbaUi-breaking,  i6  63 
drunkenness,  ib  64 
lewdness,  d(o.  i6 
bastard  children,  ib  65 
Good  behavioar,  security  for,  ib  251 256 

consideration,  ii  297 
Government,  contempt  against,  iv  123 

its  original,  i  48 
Grain*  see  Com 
Grand  assise,  iii  341  351  iv  422 
eouatwnUr  of  Normandy,  i  106 
juror,  disclosing  evidence,  vr  126 
jury,  ib  302 

in  attaint,  iii  351  404 
larceny,  iv  229 
serjeanty,  ii  73 
Grants,  of  title  by,  ii  9 
of  chattels,  personal,  ib  441  and  n 

real,  ib  440 
of  lands  and  tenements,  ii  317 
the  king,  ih  346  and  n 
Great  council,  i  147 
seal  of  the  king,  ii  346  iii  47 

counterfeiting  it,  iv  83 
tithes,  i  388 
Gregorian  code,  ib  81 
Greenhouse,  robbery  of,  iv  233  n 
Gross,  advowson  in,  ii  22 
common  in,  ib  34 
villein  in,  i^  93 
Guardian  ad  Uttm^  iii  427 
and  ward,  i  460 
at  common  law,  ifr  461 
by  custom,  ib  462 
nature,  ib  461 
statute,  ib  462 
for  nuitiue,  U>  461 
in  chivalry,  t6  462  ii  67 
socage,  ii  86 
testamentary,  1 462 

who  may  apooint  guardian,  ib  461  n  462  n 
widow  fuaraian  in  socage,  ib  461  n 
king  universal  guardian  of  infants,  ib  462  n 
king  delegates   this   guardianship  to  lord 

cnancellor,  ib  n 
guardimn's  power  and  duty,  i  463  n 
testamentary  auaidians,  (b  n 
marrying  wara  of  chancery,  i5  n 
when  child  of  age,  ib  n 
infant  must  appear,  and  defend  by  guardian, 
t6  464n 
Guernsey,  island  of,  ib  106 
Gunpowder,  hindering  its  importation,  iv  116 
keeping  or  carrying  it  illegally,  iv  166  and  n 
Gvnsies,  t6  165  and  a 
HemoM  corpora  jyratmvmt  iii  354 
oorpuSf  i  135  and  n 

act,  *6  128  iii  135  iv  438 
ad  deliberandum^  iii  130 
faeitndunt  et  rtdvienditm,  ib 
prostqmendumt  io 
rtt^ondtndwn,  ib  129 
tatufaciendumf  ib  130 
tubjiciendumt  tb  131 
tettificandmm,  i6  130  and  n 
cum  cotwa,  ib  77 
Habendum  of  a  deed,  ii  298  app  1  2 
Habere^  faeieut  poweMumem,  iii  412 
seiiinam,  ib 


Habitation,  offences  against,  iv  220,  property 

in,  ii  4 
Hackney  coaches  and  chairs,  i  327  and  n 
JiereditaBJacmM,  ii  250 
Herttico  comburendOf  writ  de,  iv  46  439 
Half  Uood,i  194  ii  227 
Hame  secken,  iv  223 
Hamlet,  i  115 
Hanaper  office,  iii  49 
Hand,  burning  in,  iv  367  309  371  377 

disabling,  iv  205 

holding  up,  ib  323 

loss  oi;  16125154  276  377 

sale,  ii  448 

writing,  similitude  of,  iv  358 
Hanging,  ib  376 
Hanover,  i  110 
Harbours,  notice  of  erecting  pier,  dtc.  near^  i 

injuries  to,  iv  144 
Hard-labour,  punishment  of,  ib  377 
Hares,  stealing  them,  i6  239 
Havens,  i  264 
Hawks,  stealing  of,  iv  236 
Hay-bote,  ii  35 
Head  of  Uve  church,  i  279 
Headborough,  i  114 
Healm,  iii  124 
injuries  to,  iii  122  and  n 
offences  against  public,  iv  161 
Hearing  in  equity,  iii  451 
Hearsay  evidence,  ib  368 
Hearth  mone^,  i  324 
Hedgo-bote,  li  35 
Heir,  see  "  Descents." 
law  inclines  in  favour  of,  i  450  n 
law  of  descents,  dec.  ii  201 
when  lord  may  be  guardian  of  copyhold  heir, 

ibOan 
when  "  heirs''  not  necessary  in  grant  of  fee 

simple,  ib  108  n 
in  wills,  fee  may  pass  without  words  of  li- 
mitation to,  t6  n 
in  grant  to  corporation,  effect  of  "  heir,"  ib 

109  n 
apparent,  and  nresumptive,  ib  208 
estate  devested  by  subsequent  birth  of,  i6  n 
nature  of  seisin,  in  ancestor,  affects,  (6  209  n 
when  father  may  inherit  to  son,  t6  210  n 
daughters  by  different  venters  may  inherit  to- 
gether to  common  parent,  >6  214  n 
representative  proximity  preferred,  ib  210  n 
doctrine  of  representation  discussed,  ib  220  n 
when  collateral  descent  takes  place,  ib  n 
rules  applicable  to  descents,  ib  n 
who  are  of  same  blood,  t6  n 
new  kind  of  inheritance  not  allowed,  U>  222  n 
union  of  legal  and  equitable  estate,  ib  n 
when  several  estates  meet  in  one,  and  then 

descend  to  several  heirs,  ib  n 
what  neoessaiy  to  constitute  good  title,  ib 

224n 
doctrine  of  consanguinity  discussed,  ib  225  n 
sister  of  whole,  preferred  to  brother  of  half, 

blood,  i5  227  n 
exclusive  of  half  blood,  cruel,  »6  233  n 
classes  of  kindred,  male  stocks  preferred,  ib 

235  n 
preference  of  class  U  to  class  10  disputed,  ib 

240  n 
devise  a  nullity,  of  same  estate  as  would  tkke 

OS  heir,  ib  2'12  n 
rule  in  Shelley's  case,  ib  n 
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Heir,  in  what  caaet  attainder  ahall  not  pcejii- 
dice,  ii  251  n 
estates  per  auter  Tie,  »6  250  n 
ri|^t  to  fixture,  as  against  executor,  ib  281  a 
mandamus  to  admit  to  copyhold,  A  369  n 
tender  of  himself  for  admittance,  tfr  371  n 
disinherited  only  b^  plain  intenticm,  ib  381  a 
Heiieas,  stealing  of,  ir  206 
Heir>looms,  ii  427 

pictures,  books,  &e.  devised  as,  ib  428  n 
Helping  to  stolen  goods  for  rewani  ir  132 
Hengham,  i  72  iii  409  ir  427 
Henxy,  I.  his  laws,  iv  420 
Heptarchy,  Saxon,  ib  410 
Heraldry,  iu  105 
Heralds,  ib 
books,  ib 
Hereditaments,  ii  17 
Hereditary  right  to  the  crown,  i  191  209 
Heresy,  iv  44 

Heietochs,  i  397406  ir  413 
Heriots,  ii  97  422 
seising  of,  iii  15 
when  payable,  ii  422  n 
eunion  of  divided  estate,  what  payable,  ib 
Hermogenian  code,  i  81 
High  commission  court,  iii  67  ir  433       ^ 
constable,  i  355 
of  England,  1355  ir  208 
his  court,  iii  68  ir  267 
misdemesnors,  ir  121 

steward  of  Great  Britain,  his  court,  ir  261 
348 

in  parliament,  ir  260  263 
Oxford,  his  court,  ir  277 
treason,  ir  75 
trials  in,  ir  351  440 
Highways,  surreyors  of,  i  357 
rights  of,  ii  35 
'  annoyances  in,  ir  167 
robbery  in  or  near,  ir  243 
how,  and  by  whom  created,  ii  35  n 
surreyors  of  duties,  &c.  i  357 
rights  to,  ii  35 
annoyances,  &c.  in,  ir  167 
nuisance  in,  who  may  abate,  iii  5  n 
Highway,  robbery  in  or  near,  ir  243 
Hiring,  li  453 
History  of  the  law,  ir  407 
Hogs,  keeping  them  in  towns,  ir  168 
Holding  orer,  ii  151  iii  210  211 
Homage,  ii  53 
ancestral,  ib  300 
by  bishops,  i  284  379  ir  421 
Uege,  i_367  ^ 

simple,' i6 
Homicide,  ir  176 
justifiable,  ir  178 

of  neceasity,  ib 
by  permission,  ib  179 
for  adrancement  of  justice,  ib 
to  prerent  crime,  ib  180 
in  defence  of  chsAtity,  ice,  ib  181 
excusable,  ib  182 

by  misadrenture,  ib 
in  self  defence,  tb  183 
febnious. 

self-murder,  U>  189 
manslaughter,  ib  191 
roluntary,  tb 
inroluntary,  ib  192 
murder,  ib  194  et  seq 
rtpUgiando,  writ  de,  ill  129 


Honorary  feuds,  ii  56  215 

Hcnoria  rapeelum,  challenge /»vpl«>,  Ir  392 

Honour,  court  of,  iii  104 

of  a  peer,  ib  402 

or  dignity,  ib  271 

seignory,  ii  19 
Hop^inds,  destroying,  ir  946 
Horse-races,  ib  173 
Horse  stealing,  ib  238 
Horses,  sale  ot,  ii  450 

warrants  of,  iii  165  n 

ill-treatment  of,  ir  246  n 
Hospitala,  i  471  474 

their  risitors,  ib  482 
Hotch-potch,  ii  190  517 
Hot-house,  robbery  o^  ir  233  n 
House,  immunities  ot,  ir  223 

larceny  fimn,  ir  240 
House-bote.  ii  35 
House-breaking,  see  Burglary. 
House-tax,  i  325 
Hue  and  cry,  ir  293 
Hundred,  i  116  ir  411 

action  against,  for  robbery,  &e.  iii  100  ir 
246  294 

court,  ir  411 
Hundredors,  chaDenge  fx  defect  of,  iii  358  ir 

352 
Hunger,  ir  31 
Hunting,  see  Game,  iii  213 

by  inferior  tradesmen,  tfr  215  401 
night,  or  in  disguise,  ir  143  144 
Hurdle,  i6  92  377 

Husband  and  wife,  of  requisites  of  marriage, 
and  consequences  in  general,  i  433  to  445 

law  as  to  separation,  iii  94  and  n 

may  agree  to  live  separate,  i  441  n 

adulteiy,  recrimination  bars  dironse,  tfrn 

dirorce  in  pariiament,  ib  n 

decreeing  alimony,  t6  n 

cannot  inlaw  make  gifts  to  each  other,  S>  442  n 

when  may  in  equity,  ib  n 

marriage,  how  far  racates  bonds  and  agree- 
ments, i&  n 

contracts  by  wife,  when  bind  hnsband,  &  n 

when  husband  liable  to  wife's  debts  ai^er 
her  death,  tfr  443  n 

of  actions  t^,  ib  jC 
against,  ib 

where  may  or  must  sue,  or  be  sued  alone,  j& 

when  not  to  be  witnesses  for  each  pther,  ifr 
444n 

equity  will,  in  some  cases,  allow  suits  be 
tween,  U>  n 

admittance  to  copyhold  of  wife,  ii  366  n 

appointment,  as  by  will,  of  her  lands,  ib  375  n 

assignment  by  husband  of  wife's  estate,  ib 
433n 

husband  administrator  to  wife,  ib  435  n 

husband  may  dispose  of  paraphernalia  of,  ib 
436n 

profits  and  sarings  in  hoosekeepiog,  separate 
estate  of,  ib 

take  as  one  only  in  joint  tenancy,  ift  182  n 

join  in  fine,  &c.  to  bar  dower,  ttc.  »ft  351  n 

as  to  property  of  wife  before  marriage,  t&434  n 

injunes  to,  iii  130 

assault  by,  in  defence  of,  i&  3  n 

how  far  liable  for  each  other's  crimes,  it  28 
ni444n 

public  sale  of  wife,  ir  65  n 

deserting  wife,  rsgraney,  ib  170  n 

surety  of  peace,  ib  254 
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HoBtingS;  ooiut  of,  in  London,  iii  80 
Hrdage,  1 310 
.fl^pocA^ea,  ii  150 
Jactitation  of  marriage,  iii  03 
Identity  of  penon,  iT306 
Idiot.  r303  u  201 

wills  by,  ii  407^^^ 

cognizance  of,  iii  427 

inspection  of,  ib  332 

marriage  of,  i  438  ^ 
Idtoia  inquinndOj  writ  de,  i  303 
Idleness,  iv  160  and  n 
JeqfaiU,  iii  407  !▼  375  430 
Jersey,  island  of,  i  106 
J«t9ttmj  i  292  iii  106 
Jews,  1  375  iv  372 

children  of,  i  ^0 
jhnominious  punishments,  it  377 
igrwramuB,  t6  305 

Ignorance,  when  it  excuses  crime,  ib  27 
illegal  conditions,  ii  156 
Imagining  the  king's  death,  iv  70 
Imbeszling  king's  armour  or  stores.  It  101 

public  money,  ib  122 

records,  ib  128 

in  general,  see  Larceny 
Immediate  descoit,  ii  226 
Immorality,  public  offence  of,  ir  65  n 
Imparlance,  iii  290  301 
Impeachment  in  parliament,  !▼  259 

not  affected  b]r  prerogative  or  dissolution  of 
parliament,  i  186  n 

of  waste,  ii  283  app  5 
Imperial  chamber,  iu  39 

constitutions,  i  81 

crown  and  dignity,  ib  242 
Impediments  otmarriage,  ib  434 
Implication,  ii  381 
Implied  condition,  ib  152 

contract;  »6  443  iii  159 

malice,  iv  200 

warranty,  ii  300 
Importing  a^mu  da,  crosses,  6co,  iv  115 

counterfeit  money,  t6  81  89 
Impossible  condition,  ii  156 
Impostures,  religious,  iv  62 
Impotency,  i  434 

In^ffotentia,  property,  rafibn«»  ii  394 
Impressing  seamen,  i  420 
Imprisonment,  i  134  136  iv  377  436 

beyond  sea,  i  137  iv  116 

foue,  see  False  Imprisonment 

of  debtor,  by  court  of  requests,  iii  82  n 

on  mesne  process,  ib  290  n 

execution  by,  satisfaction  of  debt,  ib  415  n 
Improper  feuds,  ii  58 
In4>n>priations,  i  386 
Incendiaries,  iv  220,  see  Arson 
Incest,  ib  64 
Inchantment,  ib  60 
Incidental  prerogatives,  i  240 
Incloeures,  destroying,  iv  247 
Incomplete  judgments,  iii  397 
Incorporation,  power  of,  i  473  474 
Incorporeal  hereditaments,  ii  20 
Incorrigible  roguery,  iv  169,  see  Vagrants 
Incumbent,  i  ^2 

Incumbrances,  covenant  against,  ii  i^p 
IndMtahu  asatmqttUf  iii  154 
Indecency,  public  offence  of,  iv  65  n 

vacrants,  iv  170  n 
Indefeasible  rig^t  to  the  throne,  1 195 
Indentures,  ii  295 
Vol.— II.  97 


Indentures,  of  a  fine,  ii  351  app  4 
India,  misdemeanors  in,  iv  306 
Indicavitf  writ  of,  iii  91 
Indictable,  what,  iv  218 
Indictment,  i6  302  app  1 

form  of,  ib  306  and  n 

copy  of,  iii  126  iv  351 

locality  of,  iv  302 
Individuals,  offences  against,  U>  176 
Indorsement  of  bills  axid  notes,  ii  467  iv  441 
Induction  to  a  benefice,  i  391  ii  312  iv  107 
Induatritun,  property  per,  ii  301 
Infamous  witness,  iii  370 
Infant,  carnal  knowledge  of,  iv  212 

co^zance  of,  iii  427 

evidence  by,  iv  214 

m  vtntn  «a  mere,  i  130  ii  160 

rights,  &c  of  parent  and  child  in  general,  i 
446etseq 

rights,  dMs.  of  guardian  and  ward,  ib  463  et 
seq 

when  must  appear  and  defend  by  guardian 
»6  464n 

contracts  b^,  void,  ib  466  n 

may  bind  himself  for  necessaries,  i&  n 

their  ability  to  convey  or  purchase,  ii  291 

wills  by,  ii  497 

admittance  to  copyhold  of,  ib  366  n 

when  liable  for  crimes,  iv  22  24  n 

insti^ting  children  to  crimes,  i&  40  n 

stinting,  &c.  in  food,  dec.  ib  217  n 

child  stealinff,  i/t  219  n 
Infeodations  of  tithes,  ii  27 
Influence  on  elections  to  parliament,  i  178 
Infonooation,  compounding  of,  iv  136 

criminal,  t5  306  429  436 

e»  i^pdo,  iii  427  iv  308 

for  charities,  iii  427 

in  crown  oflice,  iv  308 

exchequer,  iii  261 

nature  of,  ^  warrmUo,  iv  312  441 

rem,  iii  262 

of  superstitions  uses,  ib  428 
Informer,  common,  ii  437  iii  160  iv  308 
Jnfcrtunium,  homicide  per,  iv  182 
Inheritable  blood,  ii  246 
Inheritance,  ii  11  201 

canons  of,  t6  208 

estates  of,  ib  104 
bdtiate,  tenant  by  curtesy,  ib  127 
Injunction  in  equity,  iii  443  and  n 
Injuries,  ciril,  w  2 

with  and  without  force,  t5'118 
Inland  bill  of  exchange,  ii  467 
Inn  of  court  and  chancery,  i  2325 

call  members  to  the  bar,  ib  25  n 
Innkeeper,  cannot  recover  treating  bills  at  eleo- 
tion,  i  170  n 

action  against,  iii  164 

answerable  for  property  of  guest,,  i  430  n 

hotel  keeper  is  liame  as,  ib 
Inns,  disorderly,  ir  168 
Inmimdo,  iii  126 

Inofficious  testament,  i  448  ii  502 
Inquest  of  office,  iii  258  iv  301 

prosecutions  on,  iv  301  302  274  and  n 
Inquieitio  poet  mortem,  ii  68  iii  258 
Ineimid  oomputaeeeni,  iii  162 
Insolvency,  act  of,  ii  484 
Insolvent  debtors,  ib  484  iii  416 

when  privileged  from  arrest,  iii  289  n 

relief  under  lords'  act,  ib  416  n 

who  may  compel  sunrender  of  effects,  Sb  n 
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Inspeetion,  trial  bT>ui  331 

InttanUr,  trial,  ir  396 

Institutes,  of  JustiiiiaA,  i  81 

Institution  to  a  benefice,  i  390  ii  23  it  107 

Insurance,  ii  456  460  461  and  n  iii  74  iv441 

Inierdieium,  iii  442 

Intent,  see  Malice 

in  larceny  material,  iv  232  n 
Interest  on  banknipt*8  debts,  ii  488 
legacies,  ib  514 
or  no  interest,  insurance,  ib  459  460 
of  money,  in  general,  ib  454 
usurious  law  relative  to,  ib  463  n 
on  bond  for  purchase  of  foreign  estate  usu- 
rious, ib  464  n 
is  due  on  pecuniary  lega^,  when,  t&  513  n 
Interested  witness,  iii  370 
Interlineation  in  a  deed,  ii  308 
Interlocutory  decree  in  ecclesiastical  courts, 
iulOl 
chaneeiy,  A  458 
judgment,  t6  448 
Interpleader,  bill  of,  ib 
Interpretation  of  laws,  i  58 
Interregnum,  ib  196  249 
Interrogatories,  examination  on,  iii  383  438  ir 
287 
in  chancery,  iii  449 
Intestacy,  ii  494 

Intestates,  their  debts  and  effects,  ir  425  428 
Intrusion,  information  of,  iii  261 
on  freehold,  iii  160 
writ  of,  iii  183 
Inventory  of  deceased's  effects,  ii  510 
Investiture,  ii  209 
of  benefices,  ii  23 
feuds,  ii  53 
lands,  ii  311 
Involuntary  manslaughter,  iv  192 
John,  king,  his  resignation  of  the  crown  to  the 

Dope,  iv  108111 
Joinder  in  demurrer,  iii  315  app  26 
of  battel,  ib  app  4 
issue,  ib  315  app  10  iv  340 
Joint-tenancy  in  lands,  ii  180 
how  created,  and  distinguished  from  tenancy 

in  common,  ib  n 
tenancy,  where  interest  res|>ectively  condi- 

tionaU  ii  181  n 
where  interest  commences  at  different  pe- 
riods, ibn 
husband  and  wife  take  as  one  only,  in,  ii  182  n 
demise  by  joint-tenants,  ii  183  n 
account  and  partition,  how  obtained,  ii  184 

n  185  n 
where  conveyance  by  one  severs,  ii  186  n 
where  must  sever  first,  then  may  convey,  3>  n 
in  things  personal,  ii  399 
Joint-tenant,  king  cannot  be,  ii  409 
Jointure,  ii  137  180  app 
estate  durante  vidmtatey  is  a  good,  ib  138  n 
bar  of  dower  by  equitable,  ib  137  n 
Ireland,  i  99 
union  with  England,  i  97 
members  added  to  parliament  for,  i  155  n 
acts  resulating  elections,  i  160  n 
rank  of  nobility  guarded  by  31  Hen.  YIII.  i 
272n 
Irish  peer  privileged  from  arrest,  iii  289 
Iron,  stealing,  iv  233 

receiving  stolen,  iv  133 
Irons,  to  secure  prisoners,  iv  300  322 
Islands,  ii  261 


Isle  of  Man,  puchased  from  doka  of  AthaL  i 
106  n 

ofEly,seeEl7 
Issuable  terms,  iii  353 
Issue  at  law,  iii  313  314 

collateral,  iv  396 

feigned,  iii  452 

in  equi^,  iii  448 
joinder  of,  iii  315  app  10  ir  340 

tender  of,  iii  313 
Issues  on  a  distringa^^  iii  280 
Itinerant  courts,  iv  411  422 

justices,  iii  59  iv  422 
Judges,  i  267  iU  24  iv  440 

their  discretionary  power,  i  62  n 

number  of,  at  different  periods,  iii  40  n 

assaulting  them,  iv  125 

how  council  for  prisoners,  iv  355 

killing  them,  iv  o4 

their  commissions,  i  267 

threatening  or  reproaching  them,  iv  126 

how  construe  statutes,  i  87  n  88  n 

seats  not  vacated  by  demise  of  crown,  i  268  a 

may  amend  record,  &c.  at  assizes,  iii  59  n 

may  now  hold  assize  where  bom,  ib  n 

may  open  commission  after  day  appointed, 
i6n 

party  judge  in  own  cause,  iii  298  n 
Judgment,  u  app  iii  395  460  461  466 

action  on,  iii  160  421 

property  by,  ii  436 

relieved  against  in  equity,  iii  437 

when  affected  by  fraud,  remedy  against,  iii 
24n 

binds  lands,  as  against  purchasers,  ib 

action  on,  iii  160  n 

of  non  protSf  ii  296  n 

motion  in  arrest  of,  iii  393  n 

when  may  be  arrested,  iii  395  n 

by  default — writ  of  inquiry,  iii  397  n 

death  of  party  before,  iii  399  n 

in  criminal  cases,  iv  375  n 
fudicee  ordinarii,  iii  315 
Judicial  ]|)ower,  i  267  269 

writs,  iii  282 

decisions  binding  in^bsequent  cases,  i  62  ft 

Judkium  Dei,  iv  341  342 

ferric  ofiMS,  et  ignis,  iv  344 

parium,  iii  350 
Jure  dimnoy  right  to  the  throne,  i  191 

tithes,  ii  25 

king  de,  i  204  iv  77 
Juris  utrum^  writ  of,  iii  252 
Jurisdiction,  encroachment  of,  iii  111 

of  courts,  settled  by  Edw.  I.  iv  425  426 

plea  to,  iii  301  iv  333 
Jurors,  fining  or  imprisoning,  iv  361 

incompetency  of,  i  5  8 
Jury,  trial  by,  in  general,  iii  349  414  441 

abused  when,  i  5  8 

of  court  of  sewers,  iii  73  n  ^^^ 

law  relative,  consolidated,  iii  356  n 

(qualifications,  ib 

jury  lists,  ib  n 

returns,  ib  n 

jurors'  book,  ib  n 

panel,  ib 

summons,  i& 

view,  iii  357  n 

ballot,  ib 

challen^,  ib 

special  juries,  A 
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jvajf  high  treason,  iii  357  a 
laieg  ae  drcumstantibut,  ib 
jories  de  medidate,  ib  n 
fines,  ib 
penaitieSi  ib  n 
legal  proceedings,  ib 
venue,  ib  n 
writ  of  attaint,  i& 
saring  and  repealing  clauseSj  ib 
adjournment  ]>ending  trial,  iii  375  n 
antiquitj  of  trial  bf,ibn 
effect  of  withdrawing  juror,  iii  376  n 
in  criminal  cases— of  the  grand  jury,  &c.  ir 
3(8to306 
Jut  aoeretctndi,  ii  184 
ad  rem,  ii  312 
dumUcatump  iii  199 
^udarium^  ii  328 
imaginum,  l  406 
in  rtj  ii  312 
Ugitmwm,  ii  328 
paironatua,  iii  246 
jDrMtormm,  iii  50 
precarium,  iii  328 
Justice,  free  course  of,  i  141 
homicide  in  adrancement  of,  if  179 
king,  the  fountain  of,  i  266 
negwct  or  refusal  of,  iii  109 
offences  against,  ir  128 
injuring  records,  &c.  It  126 
gaolers  maidng  persons  become  approvers, 

ib 
obstructing  process,  ib  129 
escapes,  ib 

breach  of  prison,  ib  130 
•rescue,  ib  131 

returning  from  transportation,  ib  132 
taking  reward  to  help  to  stolen  goods,  ib 
receiving  stolen  goods,  ib 
theft-bote,  ib  133 
banretiy,  ib  134 
maintenance,  ib 
champerty,  ib  135 
oompounduig  informations,  tft  136 
conspiracy,  ib 
threatening  letters,  t6  137 
periuiy  and  subornation  of,  »6 
bribery,  ib  140 
embraceiy,  ib 
false  verdict,  ib 
negligence  of  officers,  ib 
oppression  of  officers,  i6  141 
extogition,  ib 
Justice-seat,  court  of,  iii  72 
Justices  of  the  peace,  their  rights  in  general,  i 
338  to  364 
when  may  act  in  several  counties,  i  352  n 
qualification  of  ,  »6  n 
of  the  peace  act  ministerially  or  judicially,  i 

354  n,  when  liable  to  action,  &c,  ib 
jurisdiction  of,  in  tithe  cases,  iii  89  n 
relative  to  church-rates,  iii  90 
Justidea,  writ  of,  iii  36 
Justifiable  homicide,  iv  178 
Justification,  special,  iii  306 
Justifying  bail,  iii  291 
Keeper,  lord,  iii  47 
Kidnapping,  iv  219  and  n 
Killing,  what  amounts  to  homicide,  iv  191  and  n 
Kindred,  how  numerous,  ii  205 
King,  i  100 
can  do  no  wrong,  i  246  iii  254  iv  32 
compassing  or  imagining  his  death,  iv  76 


Kiilg,  his  councils,  i  227 

counsel,  iii  27 

courts,  contempts  against,  iv  124 

dignity,  i  241 

duties,  i  227 

enemies,  adhering  to,  iv  82 

government,  contempts  against,  iv  123 

grants,  ii3^ 

money,  counterfeiting,  iv  84 

palaces,  contempts  against,  iv  124 

perfection,  i  246 

perpetuity,  i  249 

person,  contempts  against,  iv  123 

pleasure,  how  understood,  iv  121 

power,  i  250 

prerogative,  i  237 
contempts  against,  iv  122 
felonies  against,  iv  98 

his  prerogative  in  debts,  judgments,  and  «i« 
ecutions,  iii  420 

revenue,  extraordinary,  i  306 
ordinary,  i  281  306 

royal  £unily,  i  219  225 

seals,  ii  346  347  iii  47 
counterfeiting,  iv  83  89 

silver,  ii  350 

sovereignty,  i  241 

title,  i  190 
contempts  against,  iv  123 

ubiquity,  1 270 

injuries  to  or  by,  iii  254 

levying  war  against,  iv  81 

refusal  to  advise  or  assist  him,  iv  122 

parliament  meets  on  death  of,  i  150  n 

refusal  of  assent  to  bills,  i  184  n 

assent  to  bills  endorsed  thereon,  i  185  n 

ordered  mode  of  promulgating  statutes,  t6  n 

Charles  Il's  reign  dated  from  deathof  Charles 
1st,  i  196 

cabinet  council  of,  i  229  n 

privy  council,  i  230  n 

IS  governed  by  law,  i  234  n 

must  subscribe  declarations  against  popery, 
i235n 

rights  and  powers  of,  for  benefit  of  people,  i 
237n 

exceptions  to  rule  nullum  tempus  occurrit 
zegi,  i  247  n 

prerogative  to  pardon,  i  268  n 

cannot  disturb  the  order  of  precedency,  i 
272  n 

civil  list,  i  332  n 

number  of  his  chaplains  unlimited,  i  392  n 

power  over  naval  and  military  sentences, 
417  n 
King's  bench,  court  of,  iii  41  iv  265 

justices  of,  killing  them,  iv  84 
Knight  bachelor,  i  404 

banneret,  i  403 

of  the  bath,  ib 
garter,  ib 
shire,  his  electors,  i  172 

to  be  returned  on  a  lord's  jury,  iii  359 
Knight's  fee,  i  410  ii  62 
Knighthood,  i  404  ii  69  iv  437 
Knight-service,  ii  62 
Labour,  foundation  of  property,  ii  5 

hard,  iv  370  371  377 
Labourers,  1407  426  * 

XocAet,  1247 

of  infant,  i  465 
Laesae  majesttuU  crimen^  iv  75  89 
Laetione  fidcif  suit  pro,  iii  52 
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Laity,  i  396 

Lancaster,  county  palatine  of,  i  117 
its  courts,  iii  79 
duch}r  of,  its  courts,  iii  78 

Lands,  ii  16  17 
Droperty  in,  ii  7 

force  to  recover  possession,  dec.  iii  5  n 
real  actions  for  recorezy  of,  iii  167  n 
disseisin,  what,  iii  160  n 

Landlord  and  tenant,  see  Rent,  Lodger 
what  are,  and  light  to,  fixtures,  ii  261  n 
and  tenant,  when  tenant  to  pay  rent  thou^ 

premises  burnt  down,  ii  ^1  n 
covenants  to  use  straw,  &c.  on  land,  binding 

asainst  sale  by  sheriff,  ii  404  n 
land-tax,  by  whom  nayable,  i  311 
distress  jfor  rent.    See  Distress,  iii  6  n 
produce  not  saleable  under  execution,  iii  7  n 
forcible  entry,  on  tenant  holding  over,  iii  170 
(mil  in  ejectment,  tenant  holding  over,  iii 

205n 
non-pajrment  of  rent,  iii  206  n 
desertion  of  premises,  ib 

Sarish  houses,  ib 
ouble  rent  and  double  value,  iii  211  n 
accidents  by  fire,  which  liable,  iii  228  n 
Land-tax,  i  300  iv  423 

its  amount,  and  by  whom  payable,  i  311 
Lapse,  ii  276  iv  107 
Lapsed  legacy,  ii  513 
Larceny,  iv  229 
appeal  of,  iv  314 
siMPLi,  iv  229  n 

there  must  be  a  taking,  230  n 

general  rules,  ib 

servants,  ib 

clerks,  iv  230  n  231  h 

agents,  bankers,  iv  230  n  231  n 

manufacturers,  tft 

ofiicers  of  bank  of  England,  iv  234  and  n 

public  officers  in  general,  ib 

servants,  dec.  in  post-office,  ib  n 
of  South-sea  company,  ib 

lodgers,  iv  231 

party  stealing  his  own  goods,  iv230  n 

taking  must  be  against  owner's  consent,  ib 

there  must  be  a  carrying  away,  iv  231  n 

also  a  felonious  intention,  iv  232  n 

and  the  stealing  must  be  personal,  iv  232 

lead,  &c.  fixed,  iv  233  n 

underwood,  turnips,  fruit,  dec.  iv  233  and  n 

trees,  roots,  shrubs,  dec.  ib 

ore  from  mines,  iv  234 

wntmgs  relative  to  estate,  ib 

bonds,  bills,  choses  in  action,  iv  234  and  n 

letters,  t&  n 

wrecks,  dec.  iv  235 

auima«8,  ib 

deer,  conies,  dec.  t6  n  236  n 

fish,  iv  236  n 

hawks,  ib 

swans,  U> 

domestie  animals,  ib 
larceny  where  owner  unknown,  iv  236 
punishment,  iv  236  237 
offence  ag^vated  by  circumstancei,  dec. 

stealing,  iv  239  240  and  n 

COMPOUND, 

from  the  house,  iv  240 

above  12<^  in  churches,  tft 

in  booths  or  tents  at  fairs,  ib 
by  house-breaking  in  day-time,  per- 
son being  in  it,  i& 


Larceny,  compound, 

above  12d.  in  house  without  breaking, 
person  being  in  it,  and  put  in  fear,  ir 
240n 
aboverftt.  in  breaking  house  in  day-time,  no 
person  being  in  it,  il 
privately  stealing  in  house,  though  no 
breaking,  or  no  person  in  it,  iv  241 
to  value  of  40f .  though  house  not  broken, 
or  no  person  in  it,  td  and  n 

FBOK  THB  PBKSON, 

by  privately  stealing,  iv  241 
by  robbery,  iv  243.    See  Robbeiy 
Lathes,  i  116 
Xafital,  writ  of,  iii  286 
Law,i38 

study  of,  i  28  37  n 

amendment  of.  statute  for,  iv  441 

how  controlled  when  unjust,  i  37  n 

and  equity  united,  i  56  61  n 

and  equity,  courts  of,  how  distingnishfid,  iii 
429 

canon,  114  19  79  62  63 

civil,  1  80 

and  cason,  authority  of,  i  14  79  83  iv  421 422 
rejected  by  the  English  nobility,  i  19 

common,  i  60  n  63  64  67 

prior  doctrines  of,  binding,  i  63n 

divine  or  revealed,  i  42 

offences  against,  iv  41 

feodaI,ii44iv418 

French,  ui  317  iv  428 

Greek,  m  321 

history  of,  iv  407 

Latin,  iii  319  iv  428 

martial,  i  413  iv  436 

merchant,  i  70  76  273 

municipal,  i  41  44  45  n 

of  nations,  i  43  254  n 
offences  against,  iv  66 
nature,  i  39 

parliament,  i  163 

side  of  the  chancery,  iii  46 
exchequer,  iii  45 

statute,  i  85 

unwritten,  i  63  iv  406 

wa^es  of,  iii  341  iv  414  424 

wntteii,  i  85 

words  in,  how  enounded,  i  54  60  n 

san|uinary  punishmeifts  of,  i  133  n 

duties  on  proceeding  aboUshed,  i  323  n 
Lawing  of  mastiffs,  iii  72 
Lay  coi])onitions,  i  470 

investiture  of  bishops,  i  378 
Lazarets,  escaping  fiom,  iv  162 
Lead,  stealing,  iv  233  and  n 

receiving  it  stolen,  iv  133 
Leading  interrogatories,  iii  449 
Leap-year,  ii  141 
Lease,  ii  317  app  2 

and  release,  u  339  app  2 

entry,  and  ouster,  rule  to  confess,  iii  204 

in  writing,  must  be  signed,  ii  306  n 

power  onder  statutes  and  settlements  to 
make,  ii  319  n 

concurrent  leases,  law  of^  ii  320  n 

of  vicar,  dec.  must  be  oonnimed  by  ordinary* 
ii321n 

when  not  bindins  on  successor,  ib 

surrender  of,  in  law,  ii  326  n 

how  far  assignee  bound  by  covenants  of,  ii 
327n 

fine  of  leasehold,  no  bar,  ii  356  n 
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Lease,  corenants  to  use  ttnw,  &c  on  the  land, 

bmdixig  against  sale  by  sheriff,  ii  404  n 
Loet,  iT  273  411  424 
Legacies,  ii  512 
subtraction  of,  iii  98 
action  for,  not  maintainable,  ii  512  n 
when   lapsed,  goes  to  representatives,  ii 

513  n 
distinctions  in  legacies  payable  infuturo,  ib  n 
contingent  as  to  time  and  person,  ib  n 
out  of  land,  m/uturo,  if  legatee  die,  i6  n 
pecuniary,  carries  interest,  when,  »6  n 
estates  for  life,  u  124  126  129 
Legantine  constitutions,  i  82 
Legislatire  power,  i  147 
Legislature,  how  far  controllable,  i  161 

sole  right  to  make  and  repeal  laws,  i  37  n 
See  Parliament 
Iiegitimate  child,  i  446 
Lending,  ii  454 

Letter^  demanding  money,  dec.  iv  144 
missive,  for  electing  a  bishop,  i  379 
franking,  see  Commons 
threateniiu,  ir  137  144  n 
stealing  of;  iv  234 
Letters  patent,  ii  346 
Levant  and  ecucJumi,  iii  9  239 

cattle  when  distrainable,  iii  9  n 
Xinanfaciat,  writ  of,  iii  417 
Levitical  decrees,  i  435 
Levying  money  without  consent  of  parliament, 
il40 
war  against  the  king,  iv  81 
Lewdness,  iv  64 
Zea  manifuta,  iii  344 
taHonUf  iv  12 

nurcatoria^  its  nature  and  extent,  i  76  n 
Libel,  in  ecclesiastical  courts,  iii  100 
&tal  to  liberty;  i  126  n 
published  parliamentary  speeches  punish- 
able as,  i  164  n 
loids  resolved  that  not  a  breach  of  peace, 

il67n 
when  action  lies  for,  dec.  see  Slander,  iii 

123  n 
what  kind  indietabU,  iv  150  n 
blasphemous,  tfr  iv  59  n 
on  king  or  roverament,  ib  iv  123  n 
on  judj^es,  &c.  iv  150  n 
how  far  thing  imputed  must  be  crimi- 
nal, Ut 
on  dead  persons,  iv  150  n 
truth  not  material,  iv  150 
malice  how  far  essential,  ib 
by  what  mode  of  expression  it  may  be 

conveyed,  ib 
what  publication  necesnary,  ib 
modes  of  prosecution,  ib 
mode  of  trial,  i6 
judgment  and  pnuishment,  ib 
LUferam  legem,  losing,  iii  340  404  iv  348 
Liberties  or  franchises,  ii  37 
Liberty,  civil,  i  6  125 
definition  of,  i  3  6  n 
natural,  i  125 
nature  of  English,  237  n 
of  the  press,  iv  151 
personal,  i  134 

crimes  against,  iv  219 
personal  injuries  to,  iii  127 
political,  i  125 
libels  fatal  to,  i  126  n 
subordination  the  bond  of  society,  i  407  n 


Liberty,  popular  equality  repugnant  to,  1407  a 

legality  of  impressin|;  seamen,  i  419  n 
Licence  for  marriage,  1 439 

from  the  i>ope,  iv  115 

of  alienation,  ii  72 

of  mortmain,  ii  269 

to  agree  in  a  fine,  ii  350 
Licensed  curate,  i  394 
Licensing  of  books,  iv  152 
Lieentia,  eoneordandi,  ii  350  444.    Ap.  loqtut^ 

di.  Ill  299 
Liege,  i  367 

Lieutenant,  lord,  1 412  iv  272 
Life,  i  129 

annuities,  ii  461 

crimes  a^inst,  iv  177 

estates  for,  ii  120  app 
X^gon,  i  292  iu  106 
Ligeanee,  i  366 
Light,  ii  14 

houses,  i  264 

presumption,  iii  371 
Limbs,  i  130 

Limitation  of  entries,  actions,  and  indictments, 
iu  178  188  192  196  250  iv  306  308  31l 
351436 

estate,  ii  155 

fee  may  pass  in  will  without  words  of,  ii  108  a 

of  estates  pur  auter  vic;  ii  260  n 

of  entry  to  avoid  fine,  ii  356  n 

statutes  of^  iii  306.    See  Statute  of 

of  criminal  prosecutions,  iv  301  n 

of  real  actions,  iii  178  n 

of  quo  warranto  informations,  iii  264  n 
Limited  administration,  ii  506 

fee,  ii  109 

property,  ii  391  * 

Lineal  consanguinity,  ii  203 

descent,  ii  210 
ofthe  crown,  i  192  194 

warranty,  ii  301 
Linen  stealing  from  place  of  manufacture,  iv 

238n 
Lip,  cutting  of,  iv  207 
Literary  property,  ii  405.    See  Copyright 
Litigious  church,  iii  243  246 
Littleton,  i  72  73 
Liturgy^  reviling  of,  iv  50 
Lively  m  chivalry,  ii  69 

in  deed,  ii  315 

in  law,  ii  316 

of  seisin,  ii  311 
Loan,  compulsive,  i  140.    See  Borrowing,  ii^ 

terest 
Local  actions,  iii  294.    See  Venue 
Locality  of  trial,  iii  384  iv  303.    See  Venue 
Locks  on  rivers,  destroying,  iv  144  and  n 
Lodgers  and  lodgings,  notice  to  quit,  ii  147  ■ 

goods  of,  liable  to  distress,  iii  7  8 

larceny  from,  iv  231  n 
Lc^c,  its  effects  upon  law  and  theology,  i  33 

u  58  iv  417 
LoDardy,  iv  47 
London,  courts  of,  iii  81 

customs  of,  i  70  75  76  n  ii  518 

franchises  of,  not  forfeitable,  iii  264  iv  424 

mayor  and  aldermen  of,  their  certificate,  iii 
334 

temples  not  out  of  county  of,  i  114  n 

freemen  of,  not  exempt  from  impressment, 
i419n 
Lord  and  vassal,  ii  53 

feodal,  ib 
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lands'  committees  for  oooxts  of  jottice,  iii  57 

bouse  of;  its  attendants,  i  108 

may  kill  the  king's  deer,  i  167 

tpiritoal,  i  155 

tem^ral,  i  157 
Lottenes,  ir  168  and  n 
Lonatics,  i  304  ii  291  ir  24  3d5 

jurisdiction  of  chancery  over,  i  303  n  iii  427 

certificate  and  licence  ofkeepeis  of  asyinms, 
for,  i  305  n 

next  of  kin  to,  his  committee,  ib  n 

marriage  of,  i  438  n 

consent  to  mairiage  by,  i  438 

hmacy  may  be  given  in  evidence,  fox  defend- 
ant, ii  sdln 

witness  to,  may  prove  testator  insane  at  ex- 
ecution of  will,  ii  378  n 

will  made  in  lucid  interval  valid,  ii  497  n 

wilb  by,  ii  497 

conveyance,  dtc  purchase  by,  ii  291 

when  liable  for  crimes,  iv  24  and  n  195  n 

custody,  &c  of  criminal  lunatics,  iv  25  n 
and  addenda 
Jjttxuxy,  iv  170 

Madder  roots,  stealing  them,  ib  233 
Hagistrates,  their  rights,  duties,  dec.  in  gene- 
ral, i  146 

oppression  of^  iv  141 

subordinate,  i  338 

supreme,  ib 
Magna  asnta  eligenda,  writ  d^t,  iii  351 

tarta,  iv  423  424 
its  contents,  A 
Mainour,  iii  71  iv  307 
Mainpernors,  iii  128 
Mainprise,  writ  of,  ib 
Maintenance  of  bastaids,  i  458 
children,  ib  447 
parents,  ib  454 
suits,  i6  429  iv  134 
wife,  1442 
Making  law,  iu  343 
MfaU  in  se,  i  54 

proMbitOf  i  67 
Mal-administration  of  government,  iv  121 
Male  preferred  to  female  in  descents,  i  194  ii 
212 

line  preferred  to  female,'!  194 

stock  prefened  to  female,  ii  234 
Malice,  express,  iv  199 

implied,  ib  200 

prepense,  i6 196  206 

in  general,  iii  123  125 

in  slander,  ib 

in  libels,  ib  and  iv  125  150 

in  malicious  prosecutions,  iii  126  n 

in  murder,  iv  198 

in  arson,  tb  222  n 

under  Black  Act,  ib  246  n 

intent  to  injure  inferred  from  wrongful  act, 
tfr222n 
Malicious  prosecution,  iii  126 

destroying,  dec  powdike  in  fens  of  Norfolk 
and  £ly,  iv  244 

works  in  Bedford  level,  ib  n 

sea  and  river,  dec.  banks,  bridges,  dec  ib 
244 

locks  and  turnpikes,  dec  ib  144  145 

canals,  dec  ib  244  n 

com,  dec.  in  north,  U>  244 

corn-bams,  dec  in  night,  ib 

destrojring  horses,  cattle,  dec.  iv  245  n 

waste  heath,  fem,  dec  iv  245  246 


MalicioQS  destroying  slups,  dec  iv  245  n 
underwood,  wood,  oc  iv  9M 
trees,  dec  A 
clothes,  dec  iv  245 
mine  engines,  dec  ib  246  247 
framework,  dec  ib  247  n 
buildings  for  manufactures,  ib 
Black  Act,  t5 
burning  houses,  A 
mills,  •» 

com,  wood,  dec.  ib 
breaking  down  fish-ponds,  iv  246  n 
injuring,  6lc,  cattle,  ib  and  n 

trees,  ib  and  n 
cutting  banks,  ib  246 

hop  binds,  dec  t6  247  and  n 
firing  coal  mines,  dec  ib  247 
stopping  grain,  ib  246 
breaking  into  bouse  to  steal  plate  glass, 

dec  iS  247 
ill-treatment  of  cattle,  ib  246  n 
malicious  mischief  to  5L  in  general,  ib 
247  and  n 
Malt-tax,  i  313 
Man,  island  of,  ib  106 
Mandamm,  writ  of,  ui  110  264  iv  441 
in  what  cases  granted,  iii  265  n 
when  it  does  not  lie,  ib  n 
to  appoint  overseers,  i  360  n 
Mandates,  royal,  to  the  judges   in  private 

canaes,  i  142  iv  426 
Manhood,  ii54 
Manor,  ib  90 
by  reputation  may  retain  some  privileges, 
ibSon 
Mansion-house,  iv  224 
Manslau^ter,  ib  191  and  n 

conviction  of,  t6  app  sect.  2 
Manstealing,  t6  219 
Manufacturers,  seducing  them  abroad,  ib  160 

embesslement  by,  ib  230  n  see  Artificers 
Manufactures,  encouragement  of,  &  428 
Manufactories,  rioters  destroying  engines  in, 
i6143n 
injuries  to,  t6  247  and  n 
stealing  from,  »6  240  and  n 
Manumission  of  villeins,  ii  94  347 
Marchers,  lords,  i  398 
Marches,  i6 
Mareschal,  lord,  iii  38 

his  courts,  iii  68 
Marine  felonies,  how  clergyable,  iv  373  and  n 

how  triable,  ih  269  and  n 
Mariners,  wandering,  t6  165  and  n,  see  Va- 
grants 
Mariners,  i  418,  see  Seamen 
Maritagium,  ii  70 
Mariiare,  ib  71 

Maritime  causes,  iii  106  and  a 
courts,  ih  69  and  n 
statute,  i  419 
Mark,  subscribed  to  deeds,  ii  305 
Market,  1274  iii  218 
clerk  of,  his  court,  iv  275 
overt,  ii  449  and  n 
town,  i  114 
Marque  and  reprisal,  ib  258 
Marquesses,  ib  397 

Mamage,  rights  of  husband  and  wife  in  ge 
neral,  see  Husband  and  Wife,  i  433 
clandestine  or  irregular,  i  439  iv  163 
forcible,  iv  208 
to  socage,  ii  88 
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Marriage,  licsenoes  and  registers  loiging  or  de- 
stroying, ir  163  249  and  n 
ofroval  family,  1226  It  117 
proof  of,  ill  140 
property  by,  ii  433 
settlement,  ii  364 

its  antiouity,  ib  138 
when  gooo,  i  440 
dower  barxvd  by  agreement  to  settlement, 

before,  ii  138  n 
son  of  subsequent,  preferred  to  daughters  of 

prior,  ib  2l3  n 
wUl  revoked  by,  i5  376  n  503  n 
effect  of,  upon  wife's  previous  property,  A 

434  n 
husband  administrator  to  wife's  estate,  ib 

435n 
contract  suit  for,  iil  03 
action  for  breach  of  promise  of,  1  433  n 
such  promise  not  within  statute  of  frauds,  ib 
bill  in  equity  lies  to  compel  disclosure  of 

promise,  tb 
but  not  to  compel  marriage,  i'5 
contracts  in  restaint  of,  illegal,  ib 
Incestuous — ^punishment,  i  434  n 
who  may  not  intermarry,  ib  n 
when  second  marriage  void  to  all  Intents, 

i&436n 
when  marriage  of  minor  may  be  annulled, 

sfrn 
when  void  from  youth  of  parties,  Uf  n 
breach  of  promise  by  minor  not  actionable, 

i437n  • 

if  party  to  consent  be  incapable,  d&c  what 

<u>ne,  ib  n 
marriage  of  lunatics,  ib  438  n 
abstract  of  present  act,  ib  440  n 
Scotch  and  foreign  marriages,  tb 
annulling  for  impotency,  ib  n 
divorce  may  be  rejpealed,  »6  n 
ill-temper  not  sufficient  to  divorce,  t6  441  n 
adultery,  grooiid  of  divorce,  ib  n 
divorce  in  parliament,  ib  n 
decreeing  alimony,  t^  n 
when  marriage  vacates,  previous  bonds,  &o. 

tfr442n 
in  what  case  contracts  by  wife  bind  hus- 
band, »6n 
manying  ward  of  chancery,  ib  463  n 
against  consent  of  parents,  not  indlctaUOf 

iv209n 
conspiring  to  many,  ib 
Marshal  of  tne  king's  bench,  ill  42 
custody  of,  >5  43  285 
of  the  king's  nost,  certificate  of,  ib  334 
MarshalsM,  court  of,  ib  76  iv  276 
Martial  courts,  i  415 

law,  ib  412 
Massbooks,  iv  115 
Master  in  chancery,  ill  442 
of  the  rolls,  ib 

his  judioial  authority,  ib  450 
Master  and  Servant,  rights  and  liabilities  of, 

in  general,  i  422  to  432 
slave  when  can  demand  wages  ibr  service 

in  England,  »6  126  n  425  n 
relalive  duties  of,  ib  425  n 
as  to  ai^rentioes,  ib  426  n,  see  Apprentice 
runaway  servant  how  treated,  ib  428  n 
penalty  for  giving  false  characters,  ib  428  n 
action  by  servant  for  false  character,  ib 

428  n 
contracts  for  wages  construed,  ib 


Master,  when  master  bound  by  contracts  of 
servants,  i  429  n  430  n 

maater  entitled  to  earnings  of  servant,  ib 

seducing  or  enticing  away,  dec.  servants,  ib 
action  for,  iil  140  n  142  n 

employinc  servant  of  another,  tft  141  n 

master  woen  liable  for  torts  of  servant,  i 
431  n 

not  liable  for  crimes  of  servant,  ib  n 

assault  by,  in  defence  of,  ill  3  n 

offences  of  servant,  i  428  n 

embezzlement  by,  iv  230  231 ' 

servant  pawning  or  selling  materials,  dtc.  i 
428  n 
Materia  primOf  iii  322 
MeUana  matemis,  ii  236 
Matrimonial  causes,  iii  92 
Matrons,  jury  of,  ib  362  iv  395 
Maxims,  i  6o 
Mayhem,  ib  130  iil  121 

appeal  of,  iv  314 

inspection  of,  iii  332 

offence  of,  iv  205 
there  must  be  a  maiming,  t6  207  n 
a  laying  in  wait,  ib 
an  intent  to  disfigure,  ib 

malicious  shooting  at  another,  ib  and  n 
Mayors,  iv  413 
Measures,  i  274  iv  275  424 

false,  iv  157 
MedittaUy  }vxy  dc,  iu  246  360  iv  128  166  278 

362 
Mediterranean  passes,  counterfeiting  of,  iv 

249 
Meetings,  see  Riot,  Conspiracy 

to  petition,  restrained,  1 142  n 

for  military  training,  forbidden,  ib  143  n 

public,  near  the  courts,  iv  148  n 
Members  of  parliament,  1 153,  see  Commons, 

Members  of 
Menaces,  iii  120  and  n 
Menial  servants,  i  425,  see  Master  and  Ser- 
vant 
Metua  et  ihoro,  divorce  a,  i  440  iii  94 
M9reen4ag$,  i  65  iv  412 
Merchants,  custom  of,  1  75 

foreign,  t6  260  iv  424 

embezzlement  by,  iv  230  n 
Merefuta,  ii  B3 
Mere  right,  ib  197 

not  assignable,  ib  290 
Meiger,  t6  178 
Mesne  lords,  U>  50 

process,  iii  279  415 

profits,  actions  of  trespass  for,  tb  205 

writ  of,  tfr  234 
Metal,  stealing,  iv  233  n 
Metaphysics,  their  effects  upon  law  and  the 

ology,  ii  58  iv  417 
JBchd-gemoU,  i  147 
3Cchd'tmotkf  ib 
Middlesex,  bill  of,  iu  285  app  18 
Migration,  ii  7 
Military  causes,  iii  103 

cottrti,i6  68 

feuds,  ii  57 

offences,  i  415  iv  lOl 

power  of  the  crown,  i  262 

state,  ift  408 

tenures,  i  287 

tenures  under  feudal  system  abolished,  ib 
410  n 

its  jurisprudence  improved,  ib  419  n  416  n 
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Militaiyi  itanding  aimy,  i  414 
rights  and  dataes  of,  tame  as  other  eitixens, 

ibn 
must  remove  daring  elections,  ift  415  n  ^ 
courts  martial,  their  nature  ana  jorisdictioii, 

i  416  n 
when  action  lies  against  superior  officer,  ib 
privileges  of,  as  to  trade,  dec.  i  417  n 
when  exempt  from  arrest,  ib 
their  pay  not  assignable,  ib 
legality  of  impressing  seamen,  i  419  n 
Militia,  1*6  410  412  413 
Milk,  may  be  sold  on  Sunday,  Ir  64 
Mines,  ib  234 
destroying  their  works,  dec  iv  247  and  n 
stealing  ore  out  of,  ib  234 
BCinisters  of  state,  their  responsibility  en- 
forced, i  250 
Minority,  none  in  the  king,  i  248 
Minors,  see  Infant  Children,  not  to  sit  in  par- 
liament, ib  168 
Misadrenturej  homicide  by,  iv  162 
Mischief,  malicious,  iv  244 
Misdemesnor,  ibl  5 
Mise,  iii  app  5 

Misfortune,  ir  26  * 

Misnomer,  iii  302  iv  334 
Mispleading,  when  euxed  by  verdict,  iii  394 
Misprision,  against  king  and  government 
negative 
of  treason,  iv  119 
offelony,  tftl21 
*  concealmg  treastire-trove,  t& 
positive 
mal-administration  of  justice,  ib 
contempts  against  prerogative,  ib  122 
against  kmg's  person  and  govermnent, 

ib  123 
title  not  treason,  ib 
palaces,  courts,  &c.  ib  124 
violence,  dec.  ib  125,  6 
dissuading  witnesses,  &c.  ib  126 
Mistake,  iv  27 
Misuser,  ii  153 
Jiiitter  U  drmif  ib  326 

PettaU,ib2Qi 
Mittimugf  iv  300 
Mixed  actions,  iii  118 
larceny,  iv  239 
tithes,  ii  24 
ModuM  dedmandi,  i&  29 
Moerda,  iv  194 

MolUiwr  matau  mpoiMat,  iii  121 
Monarchy,  i  49 
Money,  bills,  ib  170  184 
counterfeiting,  iv  84  68 
expended  for  another,  action  for,  iii  162 
received  to  another's  use,  action  for,  ib 
in  general,  i  276' 
dinerence  in  value  of,  ib  276  n 
silver,  tender  in,  t6  277  n 
deposit  of  in  lieu  of  bail,  iii  290  n 
paying  into  court,  ib  304  n 

effect  of,  lb  n 
tender  of.    8ee  Tender 
Monk,  i  132 
Monopolies,  iv  159  436 

stay  of  suits  therein,  ib  116 
Monsters,  ii  246 
Monttratu  d«  drtnt,  iii  256 
Month,  ii  141  and  n 
Monuments,  ib  428  ' 
Mori  d'aneeator,  assise  of,  iii  185 


Mortgage,  ii  157  iii  435 

how  considered  in  equity,  iii  435 

limitation  of  redemption,  ii  158  n 

concealment  of  prior  upon  a  subsequent,  lil 
159  n 

tenant  must  pay  rent,  dEc.  to  mortgagee,  A 
159  n 

priori^  among  several  mor^agon,  ib  100  b 
Mortmain,  i  479  ii  268  iv  108  424  426  441 

meaning  of  **  charitable"  in  statute  of^  ii 
274n 

bequests  not  barred  by,  ib 

subsequent  statutes,  ib  273  n 

colleges  relieved  against  by  statute,  ib  274  a 
Mortuaries,  tfr  425 
Mother-church,  i  112 
Motion  in  court,  iii  304 
Moveables,  ii  384 

property  in,  i6  5  385 
Mountebanks,  iv  168 
if«Zum(i«fii,ii248 

Multiplicity  of  laws,  its  original,  iii  325 
Municipal  law,  i  44 
Murder,  definition  of,  iv  194 

offenders  must  be  of  sotfnd  memory,  dEc  A 
195 

must  be  an  unlawful  killing,  A 

by  peijury,  iv  138  196 

person  killed  must  be  reasonable  creature, 
in  king's  peace,  ib  197 

there  must  be  malice  aforethought,  15  198 

indictment  of,  iv  app 

conviction  of,  iv  app 

punishment,  iv  201 

when  pardonable,  ift  193  400 
Mtadrumi  iii  321  iv  195 
Mvta  cannaHj  ii  427 
Mute,  standing,  iv  324 

advising  it,  tb  126 
Mutilation,  i  130  iii  121  iv  207 

punishment  by,  iv  377 
Mutiny-act,  i  415 
Mutual  debto,  m  305 
National  debt,  i  327  iv  441 
Nations,  law  of,  i  43  44  n  iv  66 

offences  against  law  of 
general  observations,  iv  66 
violation  of  safe-conducts,  ib  68 
offences  against  ambassadors,  iv  70 
piracy,  t6  71 
Natni,  u  94 
Natural  Uberty,  i  125 

life,  i  132  ii  121 

persons,  i  123 
Natuial-bom  subjects,  ib  366  371 

who  are,  &c.  tb  366  n 

cannot  transfer  their  aUegiance,  ib  369  370 
Naturalization,  i  374  u  250 
Nttiire.  crime  against,  iv  215 

guardian  by,  i  461 

law  of,  16  36  39  41  n 
Navigation  acts,  ib  418  iv  439 
Navigations,  destrojring,  iv  244  and  n 

hara  labour  for  the  benefit  of,  iv  371  and  n 
Navy,  articles  of,  i  420,  see  Military 
Nt  admiitat,  writ  of,  iii  248 

excal  ngmon,  i  137  266  iv  122 

injuBte  vexea,  writ  of,  iii  234 
Necessity,  when  it  excuses  crime,  iv  27  to  31 

homicide  by,  iv  178 
Negative  in  corporations,  1 478 

ofthe  king,  ^154 
Neglect  of  duty,  action  for,  iii  163 
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Negligence  of  officen,  iw  140,  see  Carrier 

Negligent  escape,  iii  415  ir  130 

Ne^,  1127425  li  402 

Neife,ii94 

iV^mftdo,  iu  340 

New  assignment,  ib  311 

trial,  ib  387  ir  361 
News,  false,  ir  149 
Next  of  kin,  ii  224 

when  executor  considered  as  trustee  for,  ib 
514  n 

who  shall  take  as,  under  statute,  i5  516  n 

how  far  representation  per  stirpes,  ib  517  n 
Nient  eulpabUf  plea  of,  ir  339 
Night,  in  burglary,  what,  ib  224 
Nightwalkers,  ib  292 
NAU  dieU,  judgment  by,  iii  296  397 

return  oif,  to  writs,  ib  282  app 
iVtAif(ic^,  plea  of,  16  305 
NiBipriutf  courts  of,  ib  58 

justices  of,  iii  59  ir  260 

trial  atj  iii  353  ir  351 

writ  of,  iii  354 
NobiUty,  i  366 

its  uses,  i&  157  see  Peers  ^ 

new  order  of,  introduced,  i  397  n 

their  degrees  at  conquest,  ib  399  n 

creation  of,  and  introduction  to  house  ol 
peers,  i  400  n 

peerage  may  be  gained  for  life,  ib  401  n 

when  tried  by  peers,  ib  n 

When  tried  ana  liable  to  process  as  common- 
ers, ib 

privilege  of,  not  extended  to  foreign,  t& 

wife  gires  no  rank  to  husb«id,  ib  n 

coparceners  of  title,  which  shall  bear  it,  ii 
216  n 
Nocturnal  crimes,  how  prsTented  or  resitted, 

ir  180  181 
iVbit  OMun^wif ,  iii  305 

infra  ae»  oimioi ,  ib  306 

compOM  nuntia,  i  304  ii  497  ir  24  395 

cii2,iT339 

oi^poMUff,  plea  of,  iii  305  iT,339 

deeimandOf  prescription  de,  ii  31 

ett/actumf  plea  of,  iii  305 

etr  invenhut  return  of,  ib  283  app  14 15  18 

obttantey  i  34^  ii  273  It  401 

proMequiturf  iii  296 

aum  mfortnaiutf  judgment  by,  ib  397 
Non-clami  in  fines,  ii  354 

of  infants,  i  465 
Nonconformity,  ir  51  432 
Nonjuror,  ir  124 

Non-pa}rment  of  ecclesiastical  dues,  iii  89 
Non-residence,  ii  322 
iVbnrair,iii296  316  376 

judgment  as  in  case  of,  ib  357 

leaTO  giren  to  more  for,  t6  376  n 
Non  tw<r,  ii  153 

Norfolk,  destroying  powdikes  in,  ir  244 
Northern  borders,  n^ine  on,  ib  244 
Northumberiand,  theft  in,  ib  238 
Norman  conquest,  iw  414  415  isles,  i  107 
Nose,  cutting  oflf  or  slitting,  ir  207  247  377 
Not  guilty,  plea  of,  iii  305  app  10  ir  338  app  1 
Note  of  a  fine,  ii  351  app  4 

hand,  i6  467 
Notice  in  ejectment,  iii  203  463 

oftrial,ift357 
Novel  diueitin,  assise  of,  ib  187 
Novels  in  the  cinl  law,  i  81 
Nudum  pactum,  ii  445 
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Nvl  diateiBtn,  plea  of,  iii  305  ii  535 
Nvltidrecord,  iii33i 
tort,  plea  of,  ib  305^ 
Nuncupative  wills,  ii  500 
Nursery  grounds,  see  *'  Distress." 

robbing  of,  ir  233  n 
Nurture,  guardian  for,  i  461 
Nusance,  abatement  of,  iii  5 
assize  of,  ib  220 

of  omission  and  commission,  »6  5  n 
prirate,  as  against  health,  ib  122  n 
by  offensire  smells,  ib  217  n 
l^  fear  of  dancer,  ib  n 
by  ribration  of  steam-engine,  ib  n 
private  injury  by  public,  tb  219  n 
to  window  lights,  ii  402  n 
to  watercourse,  i6  403  n 
pubUo 

to  highways,  bridges,  rivers,  dec.  ir  167 

anan 
offensive  trades,  ib  and  n 
disorderly  houses,  dec.  ir  168  and  n 
lotteries,  dec.  U>  and  n 
fire-works,  ib  and  n 
eaves-droppers,  ib 
common  scolds,  ib 
Oath,  «r  officio,  iii  101  447 
of  the  FATty,  ift  382  437 
to  the  government,  refusal  or  neglect  to  take 

them,  i  368  iv  116  117 123 
who  must  take  oath 
candidates,  if  required,  as  to  their  qualifi- 
cation, i  180  n 
electors,  of  supremacy  and  allegiance,  be- 
fore rote,  i6  n 
of  witnesses,  iii  369  n 
of  one  witness  insufficient  in  equity,  ib  371  n 
when  nature  of  not  understood,  trial  put  off, 

ir214n 
conriction  must  be  on,  ib 
roluntary  and  extrajudicial,  ib  137 
Obedience  to  parents,  i  452 
Objects  of  the  laws  of  England,  ib  121 
Obligation  of  human  laws,  ib  57 

or  bond,  ii  340  app  3  iii  app  20 
Obstructing  of  process,  ir  129  and  n 
Occupancy,  ii  3  8  258  400 
Odio  et  dUa,  writ  de,  iii  128 
QBoonomy,  public,  offences  against,  ir  162 
Offences,  see  Crimes 
when  rule,  fwUum  tempuM  occurrit  rigi,  ap- 
plies to,  ib  247  n 
king's  prerogatire  to  pardon,  ib  269  n 
Office  found,  iii  259 
inquest  of,  ib  258 
bu3ring  or  selling  illegal,  ii  37  n 
Officers,  see  fespective  titles 
arrest  by,  iv  292 

killing  tnem  in  executing  their  office,  ir  200 
of  courts,  their  certificates,  iii  336 
refusal  to  admit,  ib  264 
remoral  of,  t6 
non-commissioned,  firee  firom  ciril  arrest,  iii 

289n 
of  rerenue,  assault  on,  ir  155 
constable,  assault  on,  ib  129 
public,  embezzlements  by,  ib  230  n 
Offices,  i  272  ii  36 

and  pensions,  duty  on,  i  326 
Ofido,  oath  cr,  iii  101  447 
OTeron,  laws  of,  i  419  ir  423 
Opening  council,  iii  366 
expression  of  crown,  how  remedied,  i  943 
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Oppresnion  of  magistratea,  !▼  141 
Option  of  the  archbishop,  i  381 
Optional  writa,  iii  274 
Orchards,  robbinc  of,  iw  233  and  n 
Ordeal,  trial  by,  ib  342  414  425 
Order  of  sessions,  ib  272 

for  money,  &c.  foigery  of^  ib  250  n 
Orders,  holy,  i  388 
Ore,  stealing,  iv  234 

Original  contract  of  king  and  people,  i  211  233 
fK>ciety,  ib  47 

convey ances,  ii  310 

of  a  deed,  a6  296 

process,  iii  270 

writ,  ib  272  app  6  13 
Orphanage,  ii  519 
Oatium  ecduiae^  dower  oJ,  ib  132 
Overseers,  see  Poor 

of  the  poor,  i  3G0       * 

their  rights,  duties,  and  liabilities  in  gene- 
ral, i  359 

may  bind  apprentices  out  of  parish,  ib  426  n 
Overt  acts  oftreason,  iv  79  86  357 

mariiet,  ii  449 

pound,  iii  12 
Ooster  of  chattels  real,  ib  198 

freehold,  ib  167 
OuaUrlemain,  ii  68 
Oatlawiy,  i  142  iii  284 

against  one  of  several  defendants,  iii  284  n 

special  capias  atlagatum,  ib  n 

writ  of  error  to  reverse,  ib  n 

in  criminal  cases,  iv  319 
Owling,  ib  154 
Oyer,  iii  199  app  22 

and  terminer^  commission  of,  iv  269  app  1 
justices  of,  killing  them,  ib  84 
Oyez,  tfr  340 

Pains  and  penalties,  act  to  inflict,  iv  259 
Pai9,  matter  m,  ii  294 

trial  ;>er,  iii  349  iv  349 
Palace  court,  iii  76 

assault  in,  iv  125 
Palatine  counties,  i  116  iv  431 

their  courts,  iii  79 
Panel  of  jurors,  iii  354  iv  302  350 
Papal  encroachments,  iv  104 

process,  obedience  to,  ib  115 
Paper  book,  iii  317  407 

credit,  i  330  ii  466  iv  441 
Papirian  code,  i  81 
Papists,  children  of,  ib  449  451 

incapacities  of,  ii  257293 

laws  against,  iv  55  87  425 

may  now  purchase  and  inherit  lands,  ii  257  n 
Paramount,  lord,  ib  59  91 
ParaphemaUOf  ib  435 
Paravail,  tenant,  ib  60 
Parcels  in  a  conveyance,  A  a]^  2 
Parceners,  ib  187 
Pareo  Fracto,  writ  de,  iii  146 
Pardon,  iv  316  337  376  396 

for  discovering  accomplices  or  receivers,  i& 
331 

not  pleadable  to  impeachment,  i  334  it  261 
338  440 

king*s  preronitive  to,  i  269  n  iv  397 
Parent  and  child,  i  446 

injuries  to,  iii  140 

rights,  liabilities,  and  duties  in  general,  i 
446 

liability  of  parent  to  support  child,  ib  448  n 

law  jEavours  claims  of  heirs,  ib  449  n 


Parsnt,  so  bequests  to  children,  i  449 

equity  may  control  fittbar's  custody  of  child, 
t6  452n 

allowance  out  of  child's  property  for  main- 
tenance,  •6453n 

child,  a  neoeasaxT  party  in  indenture  of  «^ 
prenticeship,  id  n 

child  bound  to  support  indigent  parent,  ib 
454n 

period  of  gestation,  i  456  n 

when  child  bom  in  wedlock,  illegitimate,  A 
457  n 

putative  father's  liability,  ib  458  n 

appeals  against  bsstardy  orders,  ib  458 

how  far  bastard  subject  to  some  rules  of  law 
as  lesitimate  child,  ib  459  notes 

when  child  of  age,  i6463  n 

infont's  father,  prochein  amy,  ib  464  n 

injuries  to,  iii  140 

assault  by,  in  defence  of^  iii  3  n 

action  for  seduction,  ib  140  n 

ground  of  action  loss  of  service,  ib  142  notes 
Parental  powers,  i  452 
Psrents,  occ.  their  consent  to  marriage,  i  437 
Pom  curtiMf  ii  54 

trial  per  iii  349 
Parish,  i  112 
Parish-clerk,  ib  395 
Park,  u  38  416 

Parliament,  see  also  Statutes 
i  141  147  iv  412  425  428 

court  of,  the  king  in,  iv  259  263 

disuse  of,  ib  437 

of  Frsnce,  i  147 

power  of,  i6  160 

rolls,  ib  181 

proceedings,  stealing  sent  by  post,  iv  128  n 

summons  of,  i  150 

has  sole  right  to  legislate,  i  163  n 

peers  pledge  their  honour  in  deciding  judi- 
cially, ift  9  12  n 

Welsh  members,  i6  95  n 

Scotch  representatives,  t&  97  n 

acts  of,  generally  extend  to  Scotland,  ib  93 
99n 

Irish  union,  ib  155  n  159  n 

aasembUng  of,  on  death  of  king,  ib  150  a 
187  n 

Drake,  impeached  by,  ib  151  n 

duration  m,  iM53  n 

spiritual  peers,  in,  ib  156  n  157  n 

onmipotence  of,  ib  161  n  163  n 

privileges  of.  indefinite,  ib  164  n 

slanders  spoken  in,  privileged,  ib  n 

privileges  of  members  from  arrest,  dec  ib 

165  n 

members,  how  liable  to  bankrupt  law,  ib 

166  n 

attorney-general  not  a  member  formeriy,  A 

168  n 
proxies  in  house  of  lords,  tfr  n 
protests,  tfr  n 
money  bills,  though  private,  not  altered  by 

lords,  ib  170n 
voter's  qualification,  dec  in  election,  ib  172 

nl74n 
wages  of  members,  ifr  174  n 
present  number  of  members,  ifr 
petition  against  return,  tfr  175  n 
vote  by  residence  in  borough,  tfr  n 
who  mav  not  be  elected  to,  ifr  175  n  176  notes 
clergy  declared  ineligible  to  set  in,  tfr  175  n 
how  members  may  vacate  seat,  ib  176  n 
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Parliament,  qualification  of  oember,  ib  notes 
election  on  death  of  member,  ib  177  n 
undue    influence  at   elections  illegal,   ib 

178  n 
petition  to,  under  Grenville's  act,  i6 180  n 
speaker,  his  salary,  t6  181  n 
speaker's  speech  on  his  election,  ib  n 
speaker,  a  mere  member,  whenbimse  in  com* 

mittee,  ib  n 
speaker  of  commons  rotes  only  when  num- 
bers eqnal,  ib 
speaker  of  lords  has  no  casting  TOte,  ib 
standing  orders  as  to  bills,  &c  t6  181  n 
commons*  humility  in  former  times,  ib  n 
statutes  ordered  to  be  in  English  by  Richaid 

m.  ib  184  n 
king's  rejection  of  bills,  ib  n 
royal  assent  endorsed  on  biUs  by  clerk  of,  ib 

185  n 

promulgation  of  statutes,  ib  n 

orders,  dec.  determine  by  prorogation  of,  A 

186  n 

impeachment  not  affected  by  prongatkm  or 
dissolution,  ib 

announcement  of  meeting  of,  i  167  n 

may  be  summoned  on  fourteen  days'  notice, 
t6188n 

be  dissolved  Inr  proclamation,  ib  n 

trieimial  act,  &  189  n 

additional  courts  made  only  by,  ib  267 

franking,  &c.  by  members,  ib  323  n 

house  of,  public  meetinp  near,  ir  148  n 
ParUamentumindoctum^  i  177 
Parol  conrejranees,  ii  297 

demur  of,  iii  3<X) 

evidence,  ib  369 

or  pleadings,  ib  283 
Parricide,  i?  202 
Parson,  i  384.    See  Vicar,  Curate 

imparsonne,  i  391 
Particular  estate,  ii  165 

tenants,  alienation  by,  ib  274 
Parties  to  a  deed,  ib  298  app  2 

fine,  i6  355 
Partition,  ib  180 

deed  of,  ib  323 

writ  of,  ib  189  iii  302 
Partner,  cognizable  in  equity,  iii  437 
Partners,  see  Coparceners 

no  survivorship  among,  ii  399  n 
Passports,  i  260 

violation  of,  iv  68 
Pasture,  common  of,  ii  32 
PatenU,  ib  346 

for  new  inventions,  iv  159 

of  peerage,  1400 

Eiecedenee,  iii  28 
kw  respecting,  ii  407  n 

injunction  against  infringement  oft  t6 
Patent  rolls,  i6  346 

writs,  »6  347 
PatentOf  paUrwUf  ib  236  n 
Patrimny  trial  per,  iu  349  iv  348 
Patronage,  ii  21 

distuibance  of,  iii  242 
Pauper,  see  Overseer,  Poor,  Vagnnl 

wnat  costs  may  recover,  iii  401  n 

causes,  ib  400 
Pawns,  ii  452  see  Bailment 
Pawnbrokers,  law  relative  to,  ib  462 
Payment  of  deceased's  debts,  ib  611 

money  in  court,  iii  304 
Peace  uid  war,  right  of  making,  i  257 


Peace,  breach  of,  iv  142 
clerk  of,  iv  272 
commission  of,  i  351  iv270 
conservation  of,  i  349 
justices  of,  i  348  iv  270  282  290  292  428 
conviction  by,  iv  281 
security  for,  i&  251  254 
the  king's,  i  118  268  350 
offences  against 
felonious,  riotous  assembling,  iv  142 
meeting  in  night,  ib  143 
threatening  letters,  ib  144  and  n 
destroying  fiood-gates,  dec.  ib  144 
not  felonious,  affin^s,  ib  145 
riots  and  u^awful  assemblies,  ib  146 
tumultuous  petitioning,  ^  147 
forcible  entnes,  ib  148 
going  armed  with  weapons,  ib  149 
spreading  folm  news,  tb 
false  piophesyiiig,  ii 
challenges  to  fight,  ib  150 
libels,  S 
Piculahu,  iv  122 
Peculiars,  court  of,  iii  65 
Peeoniaiy  oansee  in  ecclesiastical  courts,  iii 
88  % 

legacies,  ii  512 
Peeresses,  i  401 

Peers,  f^reat  council  of,  i  227  228 
hereditary  counsellors  of  crown,  i  227 
house  of,  i  156  iii  57 
pedigrees  of,  iii  106 

privHetes  of,  i  401  iii  359  iv  253  273  367 
answer  on  their  honour  in  equity,  i  9  12  n 
so  when  voting  judicially  in  jparUament,  ib 
Irish  and  Scotch,  their  privileges,  i6  97  n 

401  notes 
foreign  peers,  ib  401  n 
spiritual,  not  a  separate  estate,  ib  157  n 
number  of  spiritual  in  parliament,  ib  156  n 
authority  ot  spiiitual  and  temporal  peers, 

same,  ib  157  n 
privilege  from  arrest,  ib  165  n 
proxies,  ib  168  and  n 
protests,  ib  and  n 
cannot  dter  private  bills  which  raise  money, 

i»170n 
interfering  at  election,  breach  of  privilege  of 

commons,  ib  178  n 
their  precedency  determined,  ib  272  n 
franking  letten,  ib  323  n 
number  of  their  chaplains,  ib  392  n 
peerage  may  be  gained  for  lifo,  ib  401  n 
peerage  only  transfened  with  consent  of 

parliament,  i  401  n 
tnal  of,  i  401  n 
trial  by,  i  401  ir  260  348 
if  witness  in  court  of  pariiament,  must  be 

sworn,  i  402  n 
words  against,  actionable,  ib  n 
Pdne  forte  ef  dwv,  iv  325 
Penal  statutes,  1 88  iv  428 
construed  strictljr,  i  82  n 
Penalty  of  a  bond,  iii  435 
Penance,  commutation  of,  iv  217  276 
for  standing  mute,  ib  32& 
in  ecclesiastical  courts,  ib  275 
Pmidiuie  Ute,  administntion,  ii  503 
Penitentiary  houses,  iv  371 
Pension,  ecclesiastical,  i  282  ii  40 
fiom  the  crown,  i  176 

du^^  on,  ift  326 
ftorn  roraign  princes,  iv  122 
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Pensionen  excluded  from  the  house  of  eom- 

moDs,  i  175 
People,  ib  366 
Per  ei  cui,  writ  of  entxy  in,  iii  181 

tny  etjfor  Umi,  aeiuii,  ii  182 

quod,  lii  124 

writ  of  entry  in,  ib  181 
Peremptory,  challenge,  ir  353  396 

tnandamuBf  iii  111  265 

writ,  1*274 
Perfection  of  the  king,  1 246 
Perjury,  iv  137  and  note* 

in  capital  cases,  ir  138  196 
Pennissi?e  waste,  ii  281  and  n 
Pernancy  of  profits,  ib  163 
Perpetual  carate,  i  394 
Perpetuating  the  testimony  of  witnesses,  iii 

450 
Perpetni^  of  the  king,  i  249 
Persecution,  religious,  ir  46  428  432 
Person,  injuries,  to,  iii  119 120 

larceny  from,  vr  241 

offences  af;aixLBt,  ib  177 
Personal  actions,  iii  117 

where  they  die  with  the  person,  ib  302 

assets,  ii  510     " 

chattels,  ib  387 

security,  i  129 

tithes,  li  24 

property  in  general,  ib  384 

annuity  to  a  man,  and  heirs  of  his  body,  out 
of,  i6113n 

if  changed  in  form,  owner  may  still  seise,  ib 
404  n 

chattel  given  to  a  man,  and  heirs  of  body,  t6 
426n 
Personating  others  in  courts,  dec.  it  128 

proprietors  of  stocks,  ib  248  ^ 

seamen,  t6  249n 

baU,t&128n 
Persons,  artificial,  i  123  467 

natural,  ib  123 

rights  of,  ib  122 
Peter-pence,  ir  107 
Petition  of  appeal,  iii  454 

bankruptcy,  ib  460 

right,  i  128  iii  356  ir  437 

signatures  admitted,  i  143  n 

meetinn  to,  restrained,  ib 

under  ijrenTille*s  act,  against  fidse  retan, 
tftldOn 
Petitioning,  right  of,  JM43  ir  147 

tumultuous,  i  143  iw  147 
Petty  bag  ofiice,  iii  49 

constables,  i  355 

jury,  iii  351 

larceny,  ir  229 

serjeantcry,  ii  81 

session,  ir  272 

treason,  iv  75  203 
Pews,  ii  429  andn 
Physicians,  dec.  iii  122  ir  197 
Punpudrv,  court  of,  iii  32 
PuntM,  ii  159 
PiUory,  iw  377 
Piracy,  ib  71  and  n» 
Piscary,  common  of,  ii  34  40 
Placemen  excluded  from  the  house  of  oom- 

mons,  i  175  iw  440 
Plagtmi,  iw2i9 

PUpe,  irregularity  during,  ib  161 
Plaint,  iii  273 
Plaintiff,  t5  25  289  n 


PlantaUons,  i  107 

destroving  of,  ir  246 
Plants,  destroying  of,  ib  427  and  n 

stealing  of,  i&  233  and  n 
Plays,  and  players,  lieensing  of,  ir  168 
Plea,  at  law,  ii  535  iii  301  app  10  24 

in  bar  of  execution,  It  306  app 

equity,  iii  app  10 

to  indictment,  ir  332  app 
Pleadings,  and  see  Pleas 

in  general,  in  ciril  action,  iii  294  n 

law  relatire  to,  iii  293  n 

&cts  to  be  stated,  ib  n 

mode  of  stating  facts,  ib  n 

declaration,  reouisites  of,  ib  223  n 

irregularity  in  aeclaring,  ib  294  n 

renue,  ib  n 

change  of  renne,  ib  n 

variations  in  courts,  a*  295  n 

conclusion  of  declaration,  ib  n 

pledges  when  not  to  be  stated,  ib  n 

judgment  of  non  pros,  ib  296  n 

pleas,  »6  301  to  310  in  notes 

replication,  general  qualities  of,  ib  310 

demurrer,  nature  of,  ifr  314  n 

wager  of  battel,  ib  337  n 

wager  of  law,  ib  341  n 
Pleas,  and  see  Pleading  ' 

dilatory,  not  fiavoured,  iii  301 

to  jurisdiction,  t6 

in  abatement,  A 

sham,  iii  302 

of  tender,  ifr  303 

of  set  off,  16  305 

of  statute  of  limitations,  ib  306 

in  bar,  i6  308 

puis  danein  continuance,  ib  316  n 

of  the  crown,  iii  40  ir  2  424 
Pleasure  of  the  king,  how  understood,  ir  121 
Pledge,  see  Pawnbroker,  ii  452 

estates  in,  ii  157 
Pledges  of  appearance,  iii  280 

battel,  ib  i^p  4 

prosecution,  ii  4  iii  275 
Pugii  de  pnteq^t/endo,  in  replerin,  iii  147 

retono  habendo,  ib  147 
Plena  j^obatio,  U>  270 
Plenum  dominium,  ii  312 
Plou^-bote,  ib  35 
Phanee  habeas  carjnu,  iii  135 

writ,  i&283ir319appl5 
Pocket-sheriffs,  i  342 
Poisoiiing,  ir  196  and  n 

administering  poison  to  woman  with  child, 
i6198n 
Police,  offences  against,  ib  162  andn 
Policies  of  insurance,  ii  458  ir  441.  see  Insu 
ranee 
court  of,  iii  74 
Political  liberty,  i  125 
Poll  deed,  ii  296 

Polls,  chaUenge  to,  iii  361  ir  352 
Polygamy,  i  436  ir  163  and  n 
Pone,  writ  of,  iii  3437  195  280  app  S 
Poor,  i  359 

see  Orerseers 

orerseers  of,  how  appointed,  ib  360  n 

mandamus  to  appoint,  lies,  ib 

indictment  lies  to  compel  appointee  to  act,  A 

certificate  of  settlement,  ib  362  n 

children  follow  settlement  of  parents,  ib  363  n 

widow  takes  her  maiden  settlement,  ib  n 

statutes  relating  to  settlements,  t6  n 
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Poor,  daty  of  oreneen  to  relieve,  i  363 
Poor-lAW8,  i  131  350  ir  432 
Poor  settlements,  i  362 
Pope,  his  authority,  how  abolished,  It  104  421 
428  430 

encroachment,  iT  104  419  424  425 

jurisdiction,  defending  it,  iT  87  115 

reconciliation  to,  ir  87 
Popery,  ib  55 
Popish  books,  importing  or  selling,  A 115 

priest,  16  57  67 115 

reousants,  ib  56 

seminaries,  education  in,  i  451  iT  116 
maintaininj^,  ir  115 
Popular  actions,  ii  437  iii  160 
Portions,  methods  of  raising,  ii  app 
Port-reeve,  iv  413 
Ports  and  havens,  see  Haibour,  i  264 

injuries  to,  iv  144  n 
Positive  proof,  iii  371 
Po9se  eomilaiua,  i  343 

neglecting  to  join,  iv  122 
Pouesttofrotrit,  ii  227 
Possession,  actual  right  of,  iii  180 

apparent  right  of,  io  177  179 

estates  in,  ii  163 

naked,  ib  195  iii  177 

right  of,  ii  196 

writ  of,  iii  202  412  app  12 

necessary  in  gift,  by  parol,  ii  441  n 
Possessoi^  action,  ib  106  iii  180 
Possibilities  not  assignable,  ii  290 
PoBtf  writ  of  enti^  in,  iii  182 
Post  disseisin,  writ  of,  ib  188 
PosteOf  16  386  app  11 
Post-fine,  ii  350 

Posthumous  children,  i  130  ii  160 
Post-lettera,  stealing,  iv  239  and  n 
Post-office,  i  322 

regulations  of,  ib  322  n 
Post,  secretaxT  of  state,  may  order  letters  to 
be  opened,  i  322  n 

no  action  against  for  money,  dec.  lost  in  let- 
ter, t6  323  n 

firanking  letters,  ib  n 

extza  charge  for  delivery  illegal,  ib  n 

embezzlement  bjr  servants  in,  iv  230  n 

misbehaviour  ofits  officers,  iv  234 
Pound,  iii  12 
Poundage,  i  316  iv  437 
Pound-breach,  iii  146 
Pow-dike,  cutting,  iv  244 
Power  of  the  crown,  i  250 

parent,  »&452 
Poyning's  law,  ib  102  103 
Praee^,  writ  of,  iii  274 

m  capite,  writ  of,  ib  195 

common  recoveries,  ii  366 

fines,  ifr  350 

tenant  to,  iii  182 
Praemuniref  iv  103  428 
Pre-audience^  iii  28 
Precedence,  li  224  iii  105 

of  royal  family,  i  225 

patent  of,  iii  28 

Uble  of,  i  405 
Precedent  conditions,  ii  154 
Precept  of  election  to  parliament,  i  177 
Pre-contract,  ib  434 
Predial  tithes,  ii  24 
Pre-empUon,  i  287  iv  116  439 
Pregnancy,  plea  of,  iv  394 

tnal  of,  i  456  iv  395 


Premier  seneant,  iii  27 
Premises  or  a  deed,  ii  296 
Prerogative,  i  141  237  252  iv  431  432 

causes  ofits  increase  and  decline,  iv  433 

comparative  review  of,  i  336  iv  440 

as  to  duchy  of  Cornwall,  ii  208  n 

contempts  against,  iv  12S 

copyrignts,  ii  410 

court,  u  500  iii  66 

property  by,  ii  408  409  n 

offences  relating  to  coin  and  treason,  iv  98 
99  notes 

against  king's  counsel,  i6  100 

in  serving  foreign  state,  ib  101 

in  embezzling  stores,  ib 

desertion,  ib  102 

contempt  against,  ib  122 
Prescription,  corporations  by,  i  473  ii  264  n 

time  of,  ii  31 

tiUe  by,  ii  263 

imity  of  seisin  destroys  way  by,  i6  35  n 

prescribing  in  a  jm  utau,  what,  ib  264  n 

by  copyholder,  ib 

for  common  of  pasture,  iii  238  n 

general  rale  as  to,  ii  263  265  n 
Presentation  to  benefices,  i  389  ii  23 

to  church  must  be  gratuitous,  ii  22  n 

cannot  destroy  a  donative,  i&  23  n 

prerogative  presentation,  tb 

purchase  of,  anticipating  vacancy  invalid,  A 
278  n 

simoniacal,  when  not  evidence,  ii  280  n 
Presentalive  advowsons,  ii  22 
Presentment  of  copyhold  surrenders,  ib  369 

offences,  iv  301 
President  of  the  council,  i  230 
Press,  liberty  of,  iv  151 
Pressing  of  seamen,  i  419 

to  death,  iv  328 
Presumptions,  iii  271 
Presumptive  heir,  ii  206 
Pretended  titles,  selling  or  buying,  iv  136 
Pretender  and  his  sons,  treasons  relating  to, 

ib  91 
Prevention  of  crimes,  ib  251 

homicide  for,  ib  180 
Price,  ii  447  454 
Primae  pr§ce9,  ib  381 
Primary  conveyances,  ii  309 
Primer  fine,  ib  350 

aeinn,  i»  66  iv  418 
Primogeniture,  ii  214  iv  421 
Prince  of  Wales,  i  223 
Princes  of  the  blood  roval,  ib 
Princess  of  Wales,  violating  her,  ib  223  iv  81 

royal,  i  223 
violating  her,  ifr  223  iv  81 
Principal 

challenge,  iii  363 
Principal  and  aceessaiy,  iv  34 

accessaries,  ib  35 

what  offences  admit  of,  ib 

accessaries  before  the  &ct,  ib  36 
after  the  fact,  ib  37 

punishment  of,  ib  39 
Priority  of  debts,  ii  511 
Prisage,  i  314 

Prison,  see  Gaol,  breach  of,  iv  130  and  n 
Prisoners,  see  Convicts 

regulations  for  their  comfort,  &a,  i  346  n  iv 
400  n 
JVft,  iv339 
Private  act  of  pariiament,  i  86  ii  344 
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Pnvate  nusance,  iii  216 
penoBfl,  arrest  by,  It  292 
wxoogs,  iu2 
wRjrs.  ii35 
Privately  stealing  from  the  peiaon,  irStt 
PriTies  to  a  fine,  li  355 
Privflefie,  i  272 
hmof,m289 
fitHn  arrests,  ib 
of  parliament,  i  164 
wnt  of,  t5  166 
Privileged  places,  ir  129 

yillenage,  ii  96 
PrmUgiOf  i46 
Prmil^iwn  eUrieaUt  ir  365 

property  pruptVt  ii  394 
Pnry  council,  i  229 
counsellor,  killi^ig,  or  attempting  to  kill,  A 

232  ir  101 
purse,  i  332 
seal,  ii  347 
signet,  ib 

forging  them,  it  89 
tithes,  1  388 
verdict,  iii  377  iv  36   ^ 
Prise,  ship  taken  as,  i  259  n 
Probable  presumption,  iii  371 
Probate  of  will,  u  508 
PnctdmdOf  writ  of,  i  353  iii  109 
Process,  civil,  iii  279  and  app  26 
into  coun^  pdatine,  iii  79  n 
special  onginal,  ib  272  notes 
return  days  of  term,  ib  277  n 
essoign.  ib  278  n 

of  attachment  or  pone  in  C.  P.,  ib  280 
teste  of  capias,  ib  282  n 
against  detendant's  keeping  out  of  way,  ib 

283n 
special  capias  utlagatum,  t6  284  n 
alias  and  pluriea  capias,  dec.  ib  286  n 
served  on  border  of  coun^Tt  «6  n 
defects  in  notice  to  appear  to,  ill  287  n 
affidavit  of  debt,  t&n 
arrest  wrongfully  made,  ib  288  notes 
attorney  privileged  from  arrest,  ib  n 
arrest  on  border  of  county,  t&  290  n 
snbpmna,  A  369  n 
of  execution  against  whom,  (b  414  n 
Proehein  amy,  i  464 

Proclamations  by  the  king,  ib  270  iv  431 
of  a  fine,  ii  352  app  4 

estniy8,i298 
on  attachment  in  chancery,  iii  444 
exigent,  i6  284  app  16  iv  319 
the  riot  act,  iv  143 
writ  of,  iii  284  app  16 
Proctor,  iii  25 
Procuration  money,  ir  157 
Prodigids,  i  305 
Profaneness,  iv  59 
Profert  in  curia,  iii  app  22 
Professor  of  the  laws,  nis  duty,  i  85 
Professorship,  Downing,  establiabed,  i  28  n 
Profito  of  couru,  i  289 
Proeress,  royal,  iv  411 
Pronibition,  declaration  in,  iii  113 
writ  of,  t6 112 
grounds  of,  t6  n 
Promises,  see  Contract,  iii  158 
Promissory  note,  u  467 
Promulgation  of  laws,  i  45 
Proofs,  see  Evidence,  iii  367 
in  ecclesiastical  courts,  t6  100 


Proper  feuds,  ii  56 
Property,  i  138  ii  1 2 
crimes  against,  iv  229 
injaiies  to  penoiial,  iii  144 
roal,  16167 
ri^tof,ul97iuig0 
Prophecies,  protended,  iv  149 
Pn^ietary  governments  in  America,  i  109 
JPropriUaU  probanda,  writ  de,  iii  148 
Prorogation  of  parliament,  i  167 
Prosecution  of  the  king,  A  268 
expenses  of,  iv  362 
malicious,  iii  196 
of  offenders,  iv  301 
Protection  l^  children,  i  450 
eftibassadofs,  tfr  254 
writ  of,  iii  289 
Protector,  i  248 
Protest  of  bill  and  notes,  ii  468  469 

lords  in  parliament,  i  168 
Protestant  dissenters,  iv  53 
succession,  i  216  217 
treason  against,  iv  91 
Protestation,  ui  311  app  23 
Province,  i  ill 
Provincial  constitutions,  U>  82 

governments  in  America,  i&  100 
Provini;  will  in  chancery,  iii  450 
Provisions,  papal,  i  60  it  107 
selling,  unwholesome,  iv  163 
forestalling,  dus.  ib  158,  9  n  ' 
Provito,  trial  by,  iii  357 
Prorisors,  statutes  against,  iv  111,  6ca 
Proxies  in  the  house  of  lords,  i  168 
Puberty,  age  of,  iv  22 
Public  act  of  parliament,  i  85 
verdict,  iii  377  iv  360 
wrongs,  iv  1 
Publication  of  depositiona,  iii  450 
Pueritia,  iv  22 

Puii  darmn  eominvmee,  plea,  iii  317 
Puisne  barons  of  the  exchequer,  iii  44 

justices,  iii  40  41 
Pullinc  down  churches,  houses,  dec  iv  143 
Pulsation,  iii  120 
Punishment,  iv  7 
capital,  t6  9  18  236  n 
certainty  of,  ib  377 
end  of,  t6  11  252 
infliction  of,  ib  258 
measure  of,  ib  12 
power  of,  ifr  7 
severity  of,  ib  16 

transportation  when  first  a,  i  137  n 
P»  auter  tne,  tenant  to,  ii  120 
Purchase,  i  215  ii  241 
tiUe  by,  ii  241 

in  real  property,  what,  ii  201  n 
ancestor's  seism  by  descent  or,  ib  206  n 
rule  in  Shelley's  case,  t&  242  n 
Purchaser,  first,  ib  220 
Pwgaho  mJgarigy  iv  342 
Purgation,  canonical,  iii  342  iv  368 

oath  of,  iii  100  447 
Purprester,  iv  167 
Pursuit  of  remedies,  iii  270 
Purveyance,  i  287 
Quadmpiieatiot  m  310 
Qualification  for  killing  game,  ii  417  iv  175 
of  electors  to  parliament,  i  171 
jurors,  iii  362 
of  justices  of  peace,  i  352 
of  members  of  parliament,  ib  175 


INDEX. 


393 


Qaallfied  fees,  ii  109 

property,  t6  391 
Quart  cUnuumfre^it,  iii  281 
ejecit  infra  temmaoht  writ  of,  ib  207 
mpcdit,  16  246  251  n 
mcumbraxfUj  ib  248 
7um  adndntj  writ  of,  ib  250 
Quarantine,  ii  135 

irregularity  in,  iv  161 
Qoarrelltng  m  church  or  church-yard,  ib  140 
Quartering  of  soldiers,  i  414  415 

traitors,  vr  93  377 
Quarter-sessions,  court  of,  ib  271 
Quarto  die  pott,  iii  278 
Quashing,  tb  303 
Quays,  i  264 
QiMMtate,  ii264 
Queen,  i  219 
Anne*s  bounty,  ib  280 
compassing  or  imagining  her  death,  ib  222 

iv  76 
consort,  i  219 
dowager,  ib  223 
gold,  16219  220  221 
her  attorney  and  solicitor,  ill  28 
revenue,  i  220  221  222 
regnant,  ib  216 
her  husband,  t6  223 
violating  her,  t6  223  iv  81 
Catharine  Howard's  attaint,  i  224  n 
Anne  Boleyn,  Catharine  Parr,  Henrietta,  ib 

222n 
must  subscribe  declaration  against  popery, 
i235n 
Question  or  torture,  iv  325 
Qia'tom  actions,  iii  160  iy  308 
Quia  domimu  remxtit  euriamf  writ  of  light,  iii 

195 
Quia  emjOoret,  statute  of,  ii  91  iv  426 
Quick  with  child,  iv  395 
Quiet  enjoyment,  covenant  for^  ii  app  H 
QjUnOo  exactutf  iii  283  app  16  iv  319 
Quit-rents,  ii  42 

Olio  fninut,  writ  of,  iii  45  286  471 
^uo  warranto,  information  in  nature  of,  i  485 

iii  263  iv  312  441 
Oho,  writ  of,  iii  262  264  n 
Quod  ei  de/ordat,  writ  of,  ib  193 

prottemert,  writ  of,  ib  221 
Quonan  clause,  in  commissions,  i  351 
Kacing,  iv  173  and  n 
Rack,  ib  325 
Rack-rent,  ii  43 
Rail,  stealing  of,  iv  233 
Ransom,  iv  67  n  380 
Rape,  appeal  of,  ib  314 
in  counties,  i  117 
of  women,  iv  210 

evidence  in,  ib  213  n 
assault  to  commit,  ib  217  n 
Rasure  in  a  deed,  ii  308 
Rationabili partt  bonorunif  writ  de,  ib  493 

writ  of  right  <2e,  iii  194 
RationabUit  dot,  ii  134 
Ravishment,  see  Rape  of  Children,  iii  141 
ward,ifr 
wife,  ib  139 
Reading  of  deeds,  ii  304 

on  claim  of  clergy,  iv  367  441 
Real  actions,  iii  117 
assets,  ii  244  302 
chattels,  ib  386 
composition  (or  tithes,  t6  28 


Real  things,  ii  16 

Reason  of  the  law,  i  70 

Reasonable  part,  ii  492  516 

Re-assurance,  ii  460 

Recal  of  subjects  from  abroad,  i  265  iv  122 100 

Recaption,  iii  4  iv  363 

wnt  of,  iii  150 
Receipts,  forgery  of,  iv  250  n 
Receiving  stolen  goods,  iv  l32 

offence  of,  in  general,  ib 

lead,  &c.  ib  133 

plate,  dec.  ib 
Recognizance, 

for  the  peace  or  good  behaviour,  iv  252 

in  nature  of  statute  staple,  ii  160  iv  431 

to  prosecute,  iv  296  n 

to  give  evidence,  i6 
Recom[>ense  in  value,  ii  359 
Reconciliation  to  the  pope,  &c  iv  87 
Record,  i  69  iii  24  iv  426 

assurance  by,  ii  344 

court  of,  iii  24 

debt  of,  ii  465 

embezzling,  dec.  of,  iv  128 

of  actions,  iii  317 
forcible  entry  or  detainer,  iv  148 
rio^  ib  147 

trial  by,  iii  330 

vacating  of,  iv  128 
Reeordarifadat  loqueiam,  iii  34  195 
Recovery,  see  Fine,  common,  ii  116  271  357 
app  iv  429 

in  value,  ii  359  app  5 

revisal  of,  when  suffered  of  copyhold,  ib  368 

roll,  ii  358  app  5 

by  tenant  in  tail,  ex  parte  matema,  ib  362  n 

when  and  how  passed,  ib  n 

amendments  ot,ib 
Recreant,  iii  340  iv  348 
Rector  of  a  church,  i  384 
Rectorial  tithes,  ib  388 
Recusants,  popish,  iv  56 
Recutatio  jtuUcit,  iii  361 
Reddendum  of  a  deed,  ii  290  app  1 
Re-disseisin,  writ  of,  iii  188 
Redress  of  injuries,  ib  3 
Reference  to  masters  in  chancery,  ib  453 
Refusal  of  a  clerk,  i  389 
Regalia  majora  et  minora,  ib  241 
Regard,  court  of,  iii  72 
Regardant,  villeins,  ii  03 
Register  of  deeds,  ii  343 

of  marriages,  iv  163 

rent  charge,  dec.  must  be  registered  to  entitle 
to  vote  at  election,  i  173  n 

of  seamen,  i  419 

of  British  shipping,  A  418  n 
Regietrum  omnium  breviumt  iii  183 
Recant,  queen,  i  218 
Reioinder,  iii  310 
Renearing,  ib  453  i 

Relation  back  in  bankruptcy,  ii  486 

forieiture,  iv  381  386  387 
jud^ents,  iii  420  421 
Relations,  private,  i  422 

public,  ib  146 
Relative  rights  and  duties,  ib  123  146 
Relator,  in  informations,  iii  264  427 
Release  of  lands,  ii  324  app  2 
Relief,  i6  56  65  87  iv  418  420  421 
Religion,  offences  against,  see  God  and  Reli. 

gion,  iv  41 
Religious  impostures,  ir  61 
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R^Mf  inforaiatioa  m,  iii  262 
Remaiiider  in  chattels  |>enonal,  ii  396 

writ  of  fonnedon  in,  lii  192 

of  lands,  ii  164 

not  subject  to  abeyance,  ib  107  notes 

bow  arocted  by  surrender,  ib  368  n 

crass  lemainders  among  derisees,  (b  381  n 
Remedial  part  of  laws,  i  55 

statute,  1^  86 
Remission,  see  Pardon 
Remitter,  iii  18  19  190 
Removal  of  poor,  i  364 
Rent,  ii  41  42  299 

charge,  ib  42 

remed;r  for,  iii  6  206  231 

seek,  li  42 

serrice,  ib 

subtraction  of,  iii  230 

when  due  to  executor  or  heir,  ii  43  n  123  n 

feudal  aorereigns  in  grants  of  land  resenred, 
tft59n 

aroortionment  on  death  of  tenant  for  life,  ib 
123  n 

of  mortgaged  estate,  to  whom  paid,  ib  159  n 

whenjpayable,  though  premises  burnt  down, 

distress  for,  iii  6  n  see  Distress 

ejectment  for  non-payment  of,  ib  206  n 

double  rent  and  double  value,  ib  211  n 
Repleader,  ib  395 
Replevin,  ib  13  170 

action  of,  ib  146 

bond,  ib  147 
Replicotio,  ib  310 
Replication  at  law,  ib  309  app  23  24 

in  criminal  cases,  iv  339  app 

equity,  ib  app 
Reporta  bv  the  master  in  chanceiy,  iii  453 

of  adjudged  cases,  i  71  ' 

their  fidelity,  i  66  72  n 
Representation  in  descents,  ii  217 

of  the  crown,  i  194  201 
distribution,  ii  517 
j»arUament,  i  159 
Reprisal  of  goods,  iii  4 
Reprisals  on  Ibreignen,  i  258 
Republication  of  will,  ii  502 
Repugnant  conditions,  ii  156 
Reputation,  i  134       , 

injuries  to,  iii  123 
Reputed  thieves,  vi^^rants  when,  iv  169 
Requests,  court  of,  ui  81 

for  small  debts,  ib 
Rere  fiefr,  ii  57 
Rescripts  of  the  empennr,  i  58 
Re»eauSf  writ  of,  iii  146 
Rescue,  iu  12 170  iv  125  131  and  n 
Residence,  i  390  392 
ReMidvum  of  intestates*  effects,  ii  514 
Resignation,  1 382  393 
Resistance,  i  251  iv  436  440 
Respite  of  jury,  iii  354  app  10 
Ret^ondeat  ouster^  iii  303  396  ir  338 
RetponderUiOf  ii458 
Re^ponMapudenium,  i80 
Restitution  in  blood,  &c.  it  402 

of  conjugal  rights,  iii  94 
stolen  goods,  iv  362 
temporalities,  i  380  iv  421 

writ  ot,  iv  363 
Restoration,  A.  D,  1660.,  i  210  iv  438 
Restraining  statute,  i  87  ii  320 

of  leases,  ii  320  iv  432 


Resulung  use,  ii  335 
Retainer,  of  diebts,  ii  511  iii  18 
of  servants  hy  another^  iii  142 
Retaliation,  iv  12 
Rttomo  habendoj  jd^i  d€,  iii  147 

writ  de,  iii  149  413 
Retrami,  ib  296  395 
Return,  false  or  double,  i  180 

action  for,  iii  111  372 

irrepleviBable,  writ  of,  ib  150 

of  writs,  16  273 
form  of,  ii  app 
Return  day  of  writs,  iii  275 
Returns  of  the  term,  iii  277 
Revealed  law,  i  42 
Revenue  causes,  cognizance  of,  iii  428 

trial  of,  iv  281 

extraordinary,  i  307 

ordinanr,  ib  281 

tax  on  £ouse  and  windows,  ib  325  n 

on  servants,  ib  n 
hackney  coaches,  ib  n 

greatest  amount  raised,  ib  326  n 

number  of  officers  to  collect  it,  1 332  n 

officers,  assault  on,  iv  155 
Reversal  of  attainder,  ib  392 

judgment,  iii  411  iv  390 

outlawry,  iii  264  iv  320  392 
Reversion,  ii  175 

ita  incidents,  i6  176 
assignee,  entitled  to  what  remedies,  iii  15T 
Revertendi  animuSf  ii  392 
Reoertur,  writ  of  fonnedon  in,  iii  192 
Review,  biU  of,  »6  454 

commission  of,  ib  67 
Reviling  church  ordinances,  iv  50 
Revival  of  persons  hanged,  ib  406 
Revivor,  bill  of,  iii  448 
Revocation  of  devises,  ii  376 

uses,  t&  335  339  app 

will,  ifr  502 
Revolution,  A,  D,  1688,  i  211  ir  440 
Reward,  taking  of,  to  help  to  stolen  goods,  iv 

132  and  n 
Rewards,  for  apprehending  offenders,  iv  294 
295  and  n 

discovering  accomplices,  i&  331 
Right  close,  writ  of,  li  99  iii  195 

Mcimdum  contuttvdintm  nuaurii^  wnt  of,  ill 
195 

de  rationabiUpartej  writ  of,  ib  194 

mere  writ  of,  »fr  193 

of  advowson,  writ  of,  %b  243  250 

dower,  writ  of,  i6  183 

of  possession,  ii  196 

property,  tfr  197 

ward,  writ  of,  iii  141 

petiUon  of,  i  128  iii  257  iv  437 

quia  domitnu  remisU  curiam,  writ  of,  ill  196 

««r  di$daimtrt  writ  of,  iii  233 
Rights,  i  122 

bill  of,  ib  128  iv  440 

of  persons,  i  122 
things,  ii  1 
Riot,  iv  125  142  146  and  n 
Riot-act,  ib  142  143  441 
Riotous  assemblies,  felonious,  iv  142 
Rivers,  annoyances  in,  ib  167  and  n 

banks  of,  destroyinj;,  ib  244  246  and  n 

sluices  on,  destroying,  ib  144 

thefts  on  navigable,  w  239  and  & 
Roads,  see  Highway 
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Soads,  surreror  of,  6tc  i  387 
duties  ottib359n 
turnpike  roads,  surrcrjron  of,  &e.  tb  n 
Robbery,  ir  242.    See  Larceny 
from  the  person — 
there  must  be  a  taking,  it  243 
not  material  what  taun,  »6 
must  be  a  force,  or  putting  in  fear,  243 
and  n 
assaulting  to  rob,  ib  217  n 
Roberds-men,  ib  245 

Roguery,  incorrigible,  see  Yagraiits,  »6 160 
Rogues,  see  Vagrants,  »6 
Roman  catholics,  rights,  disabilities^  and  pro- 
tection of,  i?  58  n 
Romney-marsh,  laws  of,  iii  74 
Roots,  destroying  of,  ir  246 

stealing  of,  tfr  233 
Rope-dancers,  ib  168 
RouU,  ib  146 
Royal  assent,  i  154 185 
family,  »6  216  224 

marriages  of,  ib  225  ir  117 
fish,  i  290 
mines,  ib  295 
Rule  of  court,  iii  304  app 
Rural  dean,  i  383 
deanery,  >6  111 
Ryder  to  abill,  16183 
Sabbalh>breaking,  iv  63 
Saceulani,  ib  242 
Sacrament,  reviling  of,  i&  50 
Sacrammtum  dedsunM,  iii  348 
Safe-conducts,  i  259 
▼iolation  of,  ir  68 
Saladine  tenth,  i  308 
Sale,  ii  0  446  and  n 
of  distress,  iii  14 
Salt^luty,  1321 
Salvage,  ib  293  ii  458  460 
Sanction  of  laws,  1 56 
Sanctuary,  iv  332  436 
Sark,  island  of,  i  106 
Satisdatio,  iU  291 
Saxon  laws,  »6  64  ir  410  412 
Scale  of  crimes  and  punishments,  Iv  18 
Scandal  or  impertinence  in  bills  in  equity,  iii 

442 
Scandalwn  magnatum,  i  402  iii  123 
Schire  men,  i  396 
Schism,  It  52 
Schoolmaster,  i  453  iv  54 
Sciences  auxiliary  to  the  study  of  the  law,  i  33 
Scirt  facias  against  bail,  iii  416 
in  detinue,  ib  413 
to  hear  errors,  ib 
remove  an  usurper's  clerk,  ib  248 
repeal  letters  patent,  ib  261 
to  rehire  a  judgment,  tb  421 
Seold,  common,  ir  169 
Scotland,  i  95  iv  292  427 
Scots,  or  assessments,  iii  74  ^ 
peers,  their  election,  1 1G9  iv  117 
pedlar,  may  sell  in  England,  i  07  n 
representatives  in  pariiament,  ib  u 
Scotch  sheriffs,  ib  339  n 
Scripture,  scoffing  at,  iv  59 
Scutage,  i  310  ii  74 
Se  defendendOf  homicide,  i  130  it  182 
Sea  banks,  destroying,  iv  244  246 
Seal,  counterfeiting  the  king's,  i6  83  80 
great,  ii  346  347  Iii  46 
of  a  corporation,  i  475 
Vol.— II.  99 


Seal,  privy,  ii  347 
Sealing  of  deeds,  ib  305 
Seals,  their  antiquity,  ii  305 
Sea-marks,  i  264 

destroying,  i  204 
Seamen,  see  Master  and  Servant,  ib  420  and 
see  Military 

wages,  iii  107 

wills  or  powers,  counterfeiting,  iv  248  and  r 

wills  exempt  from  stamp  duty,  i  417  n 

leplity  of  impressing,  w  419  n 

who  exempt  Irom,  ib 

naval  courts-martial,  i  420  n 

personating,  iv  249  n 
Second  deliverance,  writ  of,  iii  150 

surcharge,  writ  of,  tfr  239 
Secondary  conveyances,  ii  324 

use,  ib  335 
SecreUries  of  State,  1 338 
iSse<a,iu295344 

ad  moUndimanj  4f  •  '^^  <^>  *^  ^^ 
Seeunda  stmenmeratione,  dc,  ifr  239 
Securities  tor  mon^,  their  true  constructions* 

ifr439 
Security  for  good  behaviour,  iv  251  256 

peace,  ifr  251  254 

of  person,  i  129  iii  129 
Seduction  of  child  or  servant,  iii  140  n 

action  for,  ib  142  notes 

of  women  and  children,  iv  209  212 

of  soldiers  and  sailort,  tfr  102  n 

of  artificers,  tfr  160  ana  n 
Seisin,  ii  209 

for  an  instant,  tfr  131 
■     livery  of^  tfr  311  app  1 

writ  of,  iii  412  ii  359  app  5 
Seising  of  heriots,  &c.  iii  15 
SOecdjudicu,  tfr  366 
Self'defenbe,  tfr  3 

homicide  in,  i  130  iv  183 
Self-murder,  iv  189 
SemifiUnapnbatiot  iii  370 
SemUus  eoiuuUa,  i  86 

<2eer<ta,  tfr  86 
Septennial  elections,  ib  180433 
Sequestration  in  chancery,  iii  444 

of  a  benefice,  ifr  418 
Serjeant,  ancient,  tfr  28 

at  arms  in  chanceiy,  tfr  444 

at  law,  i  24  iii  27 

premier,  iii  28 
Seijeanty,  grand,  ii  73 

petit,  ii  81 
Servants,  see  Master  and  Servant,  i  423 

battery  of,  iii  142 

embezzling  their  master's  goods,  iv  230  231 

firing  houses  by  negligence,  i  434  iv  222 

larceny  bv,  iv  230 

master  when  answerable  for,  i  430  431  iii 
153 

retainer  of,  i  425 

tax  on,  ifr  325 

of  amtmssador  protected  from  arrest,  tfr  256 

of  peers,  are  liable  to  arrest,  ib  401  n 
domestic,  how  far  entitled  to  warning,  dec. 

tfr425n 
in  husbandry,  discharged  for  misconduct,  ifr  u 
relative  duties  of  master  and  servant,  tfr  a 
Service,  feodal,  ii  54 

heriot,  tfr  422 
Session,  great,  of  Wales,  iii  77 
of  gaol-delivery,  iv  app 
of  oyer  and  terminer,  ib  app 
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Seaaion,  of  parliament,  i  186 187 

quarteri  !▼  271 
Set-off,  iii  304  ir  443 
Settlement,  act  of,  i  128  iv  440 
Settlements  of  the  poor,  i  382 
Several  fiahery,  ii  39 
Sereralty,  eatatea  in,  A  179 
Sererance  of  jointuref  i^  186 
Severity  of  puniahmenC.  it  16 
Sewers,  cemmiwrinna  of,  iii  73 

law,  relative  to,  tfr  73  n 

when  court  of,  may  impriaon,  A 
Beztona.i395 
Sheep,  oco.  stealing  or  killing  with  intent  to 

steal,  IT  239 
Shepway,  ooart  of,  iii  79 
Sheriff,  aee  Officer,  i  116  339  iv  292  418 

office,  6te.  of,  in  aeneral,  i  339 

cannot  be  elected  to  represent  own  ooiimly» 
i&175n 

who  may  be,  ib  330  a 

Scotch  aherifib,  i6  n 

of  Westmoreland,  t6  340  n 

of  London,  ib  n 

mode  of  nominating,  ib  341  n 

entering  and  quitting  office,  ib  342  n 

most  abide  in  and  not  farm  eoant)ri  A  n 

may  impriaon  person  reaiating  unt  in  hia 
duty,  ti  343  n 

moat  execute  wiita  at  hia  peril,  ib  344  n 

nnder-aheriff,  appointment  and  duties,  ib 
345  n 

bailiffa  of,  their  duty,  ib  n 

apecial  bailiff,  ib  n 

gaolers  appointed  by,  ib  346  n 

aelHng  cropa  under  execution,  iu  7  n  417  a 

payment  of  rent  under,  ib 

eacapea,  liable  for,  tfr  290  n 

aeising  lands  under  elicit,  t6  419  n 

delivery  of  poaaeaaion  m  eligit,  ib  n 

extenta,  ib  420  notes 
Sheriff's  court  in  London,  ib  81 

toum,  iv  273  411  424 
Shifting  use,  u  335 
Ship-money,  iv  437 
Ships,  aee  Seamen 

aeised  aa  prize,  remedy  for,  ii  401  n  in  69 
notea 

property  in,  when  captured,  ii  401  n 

insurance  of,  ib  460  n 

privUe^ea  of  Britiah  built,  i  419  n 

navigation  acta,  ayatem  improved,  A  n 

legwty  of  impreaaing  aeamen,  ib  420  n 

naval  oourta-martial,  ib  421  n 

plundering  in  distreaa,  i  294  iv  239 

destroying,  dM.  iv  245  and  n  i  293 
king's  ships,  iy  102  346 
Shire,  i  116 

Shooting  at  another,  iv  207 
Shop4)Ooks,  iii  368  369 
Shrubs,  destiDving  of,  iv  246  and  n 

stealing  of,  i6  233  and  n 
Shroud,  aualing  of,  ii  429  iv  236 
Si  /(KerU  te  Mteunan,  iii  274  app  7 
Signet,  privy,  ii  347 
Signing  of  deeds,  ii  305  app 
Sien-manualj  ib  347 

forging  it,  iv  89 
Simony,  i  389  ii  278 

how  farpuniahable  aa  aerinie,dfce.  iT63aoCea 
Simple  contract,  debt  by,  ii  465 

larceny,  iv  229 
Sinecure,  i  386 


Sin^  bond,  ii  340 

combat,  iv  346 

voucher,  ii  app  5 
Sinking  fimd,  i  S31 
A'  mm  MHicf ,  iii  59 
Six  elerka  in  chanotqr,  ib  443 
Sijgienny  deduction  ma  _ 
Skins,  exporting  of,  ir  154~a 
Slander,  aee  Libel,  iii  123 

iuriadiaion  of  eodeaiaatieal  eooit  is,  A  87  a 

law  relative  to,  in  general,  ib  m  a 
nature  of  the  aeeuaatioB,  15  a 
falaity  of  the  imitation,  ib  a 
th»  publication,  tb  n 
the  occaaion,  ib  n 
the  malice  or  motive,  ib  n 
written  alander,  ib 
alander,  of  title,  t6 
acandalum  magnatum,  ib  134  a 
Slavery,  i  418  423 

when  alave  may  demand  wages  la  K*iftnJ 
i  127  n  425  n 

eacapingto  where  alavenr  ahoKahed,  04S4a 

aUivo  brought  to  England  ia  free,  A  425  a 
Slave,  i  127  n 
Sledge,  iv  92  377 

Sluicea  on  rivera,  destroyixig,  A  144 
Small  debta,  courta  for,  lU  81 

Uthea,i388 
Smoke-fartliinp,  i  324 
Smuggling,  tfr  318 

offence  of,  iv  156  and  a 
Socage,  ii  79 

free  and  common,  ii  78 

guardian,  i  461 

villein,  ii  98 
Society,  ita  nature,  i  47 
Sodomy,  offence  of,  iv  215 

aending  letten  charging  party  witl^  A 144 
n215n 

soliciting  to  commit,  ib  215  a 

aaaanlt  to  conunit,  tfr  217  a 
Sodor  and  Man,  biahoprie  o^  i  106 
Sokeman'a,  ii  100 
SoMiera,  i  408 

wandering,  iv  165 
Sole  corporationa,  i  469 
Solicitor,  iii  26 

general,  tfr  28  and  n 
Sen  auavit  demtttu^  ib  120  306 
Sophia,  princess,  hein  of  her  body,  i  317 
Sorcery,  iv  60 
Sovereignty,  i  49 

ofthekinff,i241 
Soul-ecot,  ii  425 
South-aea  company,  misbehaviour  of  its 

oen,  iv234 
Speaker  of  each  houae  of  parliamenty  i  101 
Speaking  with  proeecotor,  ir  363 
Special  adminiatratioD,  ii  506 

oail,  iii  287  app  19 

bailiff,  i  345 

basurdy,  ifr  454 

caae,  iii  878 

demurrer,  ifr  315 

imparlance,  ib  301 

jury,  tfr  357 

matter  in  evidence^  ib  306 

oecniMnt,  ii  2B0 

plea,  iii  305 

property,  ii891 

session,  iv  873  ^  ^ 

•tatot6,i86 
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reidict,  hi  377 
wtnBot,  ir  291 
Specialty,  debt  b^,  ii  465 
Special  legaeies,  ti  512 

relief  in  equity,  iii  438 
Spiriting  awaj  men  and  ehUdren,  irSlO 
Spiritiial  oorporatioas,  i  47Q 
oooit,  iii  61 
in  general,  ib  61 
clerical  peraons  not  adnutted  aa  adTocatea 

in,  1 20  n 
judge  of,  liable  to  action,  when,  ifr  84  n 
ineeetooiia    narriage,  puniahed    bjr,   ih 

433  n 
when  will  annul  maniago  of  minor,  ih 
436  n 
Spiritualitiea^guaxdian  of,  i  380 
Spoliation,  iii  90 
^entio  judieiaUif  &  453 
Springing  uaea,  ii  334 
Souiba,  iT  168 
Stabbing,  ib  193 
Stage  playa,  ib  168  and  n 
StaKe  driven  through  the  body,  A 190 
Stakeholderi,  aee  Agent,  Baiimenta 
Stamp  duties,  i  323 
duuea  conaolidated,  ib  323  n 
wills  of  aoldiers  andsailora  exempt  from,  ib 

417  n 
datiea,  of  deeda,  &o.  ii  297 
focging  of,  ir  249  n 

when  material  in  forgery,  dec  ib  247  248  n 
Standard  of  coin,  i  278 

weights  and  raeasurea,  i  274  275  It  275 
Stannary  courta,  iii  80 
Staple  commodities,  i  315 
Starcharober,  court  of,  i  231  iii  445  ir  266  310 

429  433  437 
Stans,  ir  266 

Stated  damagea,  iii  435  and  n 
Statham,  i72 

Statutes,  see  Act  of  Paiiiament 
in  general,  i  85 

words  in,  how  expounded,  ift  60  n 
enactment  not  restrained  by  preamble,  ib 

90n 
in  pari  materia,  construction  of,  A  60  n 
poDlio  and  prirate  distinction  between,  ib 

86n 
restraining  and  enlat:^ng,  t^  87  n 
words  of,  must  prevail,  w  88  a 
remedial  and  penal  eonstnied,  ib  80  notes 
extend  generally  to  Scotland,  ib9Z90n 
axtend  not  to  CMonies,  ib  107  n 
American  war  caused  by,  ifr  109  n 
when  ordered  to  be  in  English,  ifr  184  n 

Sromukation  of,  t6  185  n 
rat  called  12th  Car.  11.  why,  ift  196  n 
guardian  by,  i  462 
rolls,  i  182 
Statutb  of  frauda,  in  general,  ii  448  n 
Statuts  of  limitations,  law  relative  to,  iii 
306n 
to  what  cases  statute  extends,  ib 
when  begina  to  take  eflfect,  ib 
oommencement  of  action  to  take  case  out 

of;ui306n 
what  revivea  the  claim,  ib 
axoeptions  aa  to  feme-covext,  infanta,  d(c. 

iii307n 
in  eaae  of  penal  statutea,  ib  n 
other  statutea  of  limitations,  iii  308  n 


Statute  merolMiit,  u  100  iv  426 
Statute  et^e,  ii  160  iv  428 

recogniiance  in  nature  of,  ii  342  iv  4SI 
Statutea  of  a  corporation,  i  476 
Staundfi>rde,  i  72 
Stealing,  see  Larceny 

an  heiress,  iv  208 
Sterling,  i  278 
Steward,  1427 

lord  high,  iii  38 
his  court,  iv  261 
in  parliament,  iv  260  263 
of  the  university,  his  court,  iv  277 

of  the  household,  iii  38 
his  court,  iii  76  iv  276 
Stint,  common  without,  ii  34  iii  2^ 
Stifmhtio,  iii  291 

Stipulation  in  the  admiralty  couit,  iii  106 
Stirpes,  succession  in,  ii  217 
Stocks  for  punishment,  iv  377 

of  descent,  male  and  female,  ii  234 
Stolen  goods,  receiving,  &o.  iv  132  238.    Set 
Receiving 

taking  reward  to  help  to,  ib  131 

owner  of,  suing  for,  li  450  n 

marriagea,  iv  209 
Stoppage,  iii  305 

in  transitu,  law  of,  ii  448  n 
Storeaj  embezzling  the  king's,  iv  101 

receiving  stolen,  iv  133  n 
Stranjgers  to  a  fine,  ii  356 
Striking  in  the  king'a  palace  or  courte  of  jus- 
tice, iv  125  276 
Study  of  die  law,  iu  disooon^gemento,  i  31 37  n 
uses,  i  6 

restrained  in  London,  i  24 
why  neglected  in  the  universities,  i  16 

general  note  on,  i  OT  n 
Subjection,  civil,  iv  28 
Subinfeudation,  ii  91 
Subornation  of  perjury,  iv  137  and  n 
Svbpmna  ad  UaHfietmawm,  iii  360 

due€9  tecum,  ib  382 

in  equity,  ib  445 
its  origin,  ib  52 
Subscription  of  witnesses,  ii  378 
Subscriptions,  unlawful,  iv  117 
Subsequent  conditions,  ii  154 

evidence,  iii  403  454  455 
Subsidies,  ecclesiastical,  i  312 

lay,  1306  411 

on  exports  and  importe,  i  316^^ 
Subtraction  of  conjugal  rights,  iii  04 

legacies,  »6  96 

rents  and  services,  ib  230 

tithes,  t6  88  102 
Succession  ab  intettato.     See  Descent,  ii  516 

to  ffoods  and  chattela,  ib  430 
the  crown,  i  107  iv440 
Sufferance,  estate  at,  ii  150 
Suffrage,  who  entitled  to,  >i*  171 
Suggestion  for  prohibition,  iii  113 

proeeoution  by,  iv  309 
SuieidC}  i6  189  and  n 

assisung  another  in,  u  murder  when,  A 
200n 
Suit  and  aervice,  ii  54 

at  law,  iii  116.    See  Actbn 

in  equity,  ib  442 

witne88etyifr295 
Summmary  convictions,  iv  280 
SummonerSf  iii  279  , 

Summons,  iii  app 
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SammonSf  before  conviction,  it  281 

to  paiiiament,  i  149  150  187  n  168  n 
Sumptuary  laws,  iv  170 
SunfUkT,  process  not  serriceable  on,  It  64  n 

hundred  when  liable  for  persons  robbed  on, 
•6  n 

killing  game  on,  ib  n 

carrier,  &c.  travelling  on,  ib  n 

selling  goods  on,  ib 
meat  &c.  i?  64 

watermen  plying  ori,  tb  n 
SvpertedeoB^  writ  of,  i  353 
Superseding  commissions  of  bankrupt,  ii  488 
Supplemental  bill  in  equity,  iii  448 
Suppletory  oath,  t6  370 
iSiipp/ieavtr,  iv  253 
Supplies,  i  307 
Supremacy,  iv-  430 

oath  of,  1  368 

refusing  it,  iv  115 
Supreme  magistrates,  i  146 

power,  i  49  146 
Surcharge  of  common,  iii  237 
Surplus  of  intesutes'  effects,  ii  514 
Sor-rebuUer,  iii  310 
Surrejoinder,  ib 
Surrender,  of  bankrupt,  ii  481 

title  by,  ib  326 

deed  of,  ih 

of  term,  ib 

of  copyhold,  ib  365 

death  of  surrenderor  before  admittance  of 
surrenderee,  U>  366  n  360  n 

neglect  of,  to  uses  of  will  aided,  ii  368  n 

effect  of,  on  coiuingent  remainders,  &c.  ih 
368  n 

effect  of  admittance  u^n,  ib  369  n 
Surveyors  of  highways,  1 357 

how  chosen,  i  358 

duties,  d(C  of,  ib  350  n 

of  turnpike  roads,  ib  n 
Survivorship,  ii  183  app  11 

of  things  personal,  li  399 
Suspension  of  habeas  corpus  act,  i  136 
Sum.  per  col.,  iv  403 
Swans,  stealing  of,  ii  392  iv  236 
Swearing,  profaiM,  iv  60 

the  peace,  ib  255 
Sweinmote,  court  of,  iii  72 
Sycophants,  iv  236 
Syn^mha^  ii  296 
Synods,  i  279 
Tail  after  possibility  of  issue  extinct,  ii  124 

female,  i6  114 

general,  i6  113 

male,  i6  114 

special,  ti6  113 

tenant  in,  i6  112 
Tailor,  common  action  against,  iii  164 
Taking,  felonious,  iv  230  232 

unlawful,  iii  145 
Tale,  or  count,  ib  293 
TaUi  de  circwnstantibua,  ib  365  iv  354 

writ  of,  ui  364 
TalioniM  Ux,  iv  12 
Talliage,i311iv419  426 
Tariff,  i  313 

Taxation  by  the  house  of  commons,  i  160 
Taxes,  i  308  iv  426  439 

their  annual  amount,  i  328  333 
Technical  words  in  indictments,  iv  306  307 
Temporalities  of  bishops,  their  custody,  i  282 
iv421 


Temporalities,  their  restitution,  i  380  iv  421 
Tenancy,  notice  to  quit,  ii  147  n 

of  mortgaged  estate,  rent  to  whom  paid,  ib 
159  n 

by  agreement  for  three  months  certain,  is 
within  statute,  ib  140  n 

iiom  year  to  year,  t&  147  n 

under  demise  of  joint  tenants,  ib  183  notea 

by  sufferance,  ib  150  n 

faioldin^over,  ib  151  n 
Tenant,  li  59 

to  the  praecipe,  ib  359  362 

for  life,  committing  waste  of  timber,  ib  2B2n 

without  impeachment  of  waste,  power  of,  ib 
283n 

in  common,  bow  created  and  distingoished 
from  joint  tenancy,  tib  190  n 

account  and  partition  how  obtained,  A  186 

adverse  possession  by  one  against  the  othor, 
ifrl94n 

of  suing  jointly  or  severally,  ib  n 

by  curtesy,  meaning  and  origin  of,  ib  126  m 

of  trusts,  dec.  are  estates  in  equity,  ib  127  n 

when  entry  necessary  to  seisin,  ib  n 

of  gavelkind  lands,  ib  129  n 

when  second  husband  shall  be,  ib  128  n 
Tender  of  amends,  iii  16 

of  issue,  16  313 
oaths,  i  368  iv  124 
money  in  general,  iii  303  i  277 

what  is  a  good  tender,  iii  304  n 

when  may  be  made  with  effect,  a&  304  n 

advantage  acquired  by,  ib  304  n 

paving  money  into  court,  ib  304  n 

ellJect  of,  ib  304  n 

plea  of,  ib  303 
Tenement,  ii  16  SO 

entailable,  ift  113 
Tenemental  lands,  ib  90 
Tenendum  of  a  deed,  ib  298 
Tenths,  ecclesiastical,  i  284 

temporal,  ib  309 
Tenure,  disturbance  of,  iii  242 

by  comage,  ii  74  n 

in  capite,  speaker's  address,  ib  77  n 

in  socage,  its  derivation,  •&  80  n 

by  petit  serjeanty,  still  exists,  ibB2n 

in  gavelkind,  how  preserved,  ib  84  n 

gavelkind  lands  subject  to  escheat,  ib  n 

gavelkind  and  borough  english  not  pleaded, 
ib95n 

copyhold  of  base  tenure,  i6  99  n 
Tenures,  ancient,  ii  59 

modem,  ib  78 
Term  in  law,  essoign  of,  dec.  iii  278  and  b 
first  da  V  of,  ib  276 
original  of,  ib  275 
returns  of,  t6  277 

of  years,  ii  143  app  2 
Termor,  ii  142 
Terre-tenant,  i6  91  328 
Test-act,  iv  59 

Testament,  ii  12  373  489  499  iv  424 
Testamentary  causes,  iii  05 

guardian,  i  462 11  88 

jurisdiction  in  equity,  iii  437 
spiritual  courts,  »6  97  iv  421 
Tesfomcnlo  amuxo,  administration  emm,  li  504 
Teetotum  capias,  iii  283  app  14 
TesU  of  wnto,  i  179  iii  274 
Testes,  proof  of  will  per,  ii  508 

trial  per,  iii  336 
Theft,  IV  229,  see  Larceny 
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Theft,  lU  punishment,  iv  236  420 
Theft-bote,  ib  133 
Theodosian  code,  i  81 
Things  persona],  ii  384 
real,  ib  16 
right  off  ib  1 
Threatening  letters,  It  137  144 
Threats,  iii  120 

of  accusation,  to  extort  money,  ir  136 
Timber,  ii  281 
trees,  stealing,  ir  233 
destroyed,  ib  247 
'  Time,  day  of  the  date  in  leases,  Sec.  inclusive 
or  exclusive,  it  319  n 
exception  to  rme  of  nullum  tempus,  &c.  i 
247  n 
Tippling,  ir  64 
Tithes.  I  398 
original  distribution  of,  384  388 
title  to,  in  general,  ii  24 
distinction  between  predial,  and  mixed,  ib 

24  n 
great  and  small,  ib  n 

compositions,  roodusses,  dec.  favoured,  i6  25  n 
respective  rights  of  rector  and  vicar  to,  16  26  n 
compositions  real,  A  28  n 
modus,  what  good,  16  31  n 
no  ancient  descent  of,  ib  85  n 
agreement  to  give  up  claim  to,  illegal,  ib 

280  n 
of  forest  land,  iii  48 
subtraction  of,  ib  88 
cognizable  in  equity,  ib  437 
Tithing,  il  14  iv  411 
Tithing-man,  i  114 
Tiihings,  kingdom  divided  into,  before  Alfred, 

r6114n 
Title  of  acts  of  parliament,  ib  183 
to  lands,  ii  195 

pretended,  selling  or  buying,  iv  136 
the  crown,  i  190 
things  personal,  ii  400 
Toleration,  iv  52  53  440 
To/f,  writ  of,  iii  34  195  app  1 
Tongue,  cutting  out  or  disabling,  iv  206  207 
Tonnage,  i  316  iv  437 
Torts  J  actions  on,  iii  117 
Torture,  i  133  iv  325 
Toum  of  the  sheriff,  iv  273  411  424 
7Vtt/  tempt  mist,  iii  303 
Town,  i  115 

Trade,  see  Manufactures,  its  progress  in  Eng- 
land, iv  428  431 
offensive,  iv  167 
unlawful  exercise  of,  iv  160 
kinc  may  grant  charter  to  company,  i  474  n^ 
implements,  dtc.  of,  when  not  distreinable,  iii 

8  notes 
offences  against 
owling,  iv  154 
smuegling,  ih  155 
fraudulent  bankruptcy,  ib  156 
usur)',  t6  ^ 

cheating,  ib  157 
assise  of  bread,  16  and  n 
false  weights  and  measures,  ib 
false  pretences,  ib  158  and  n 
forestalling,  ib  158 
regratin^,  A 
engrossing,  ib 
monopolies,  ib  159 

exercising  trades  without  apprentice- 
ship, i6 160 


Trade,  offences  against,  seducing  artists,  iv  J  60 
Tradesmen,  i  407 

actions  against,  iii  165 
Traitors,  ii  499  iv  75 
Transitory  actions,  iii  294 
Transportation,  i  137  iv  371  377*401  and  n 

offence  of  returning  from,  iv  132  and  n  371 
Traverse  of  indictment,  iv  351 

oftices,  iii  260 

plea,  ib  313 
Treason,  appeal  of,  iv  314 

misprision  of,  ib  120 

petit,  iv  75  203 

trials  in,  iv  351  440 

hi^h,  compasaing,  &c.  death  of  king,  &c 
IV  76 

how  far  words  treasonable,  ib  80 

violating  king's  companion,  &c.  ib  81 

levying  war,  ib 

adhering  to  enemies,  16  82 

counterfeiting  king's  seal,  ib  83 
money,  16  84 

slaying  chancellor  or  judges,  ib 

treasons,  since  1  Mary,  c.  1,  i5  87 
as  to  papists,  >6 
to  coin,  and  royal  signatures,  ib  88 

punishment  of,  ib  92,  3 
Treasurer,  lord  high,  iii  38  44  56 

killing  him,  iv  84 
Treasure*trove,  i  295 

concealment  of,  ib  297  iv  121 
Treaties,  leagues,  and  alliances,  ib  257 
Trebucket,  iv  169 
Trees,  destroying,  ib  246  and  n  247 

stealing,  ib  233 
Tresayle,  iii  186 
Trespass,  costs  in,  ib  401 

on  lands,  16  208  209 
the  case,  action  of,  ib  122 
vi  et  armui,  action  of,  ib  120  121  123 

action  of.  for  taking  goods,  ib  151  n 

after  notice,  ib  210  n  214  n 

damages  increased  by  insult,  ib  21 0  n 

possession,  and  title,  ib  n 

declaring  for  several,  ib  212  n 

against  ^eaners,  t6  213  n 

in  fox  hunting.  U>  n 

by  inferior  tradesmen  hunting,  sporting,  &c. 
»6  214 

to  right  of  common,  ib  237  n 

maliciotis  offence  of,  ib  247  n 
Trespassers,  ab  initio^  iii  15 
Trial,  16  330  iv  342  411 

new,  iii  387  iv  361 

notice  of,  in  London  and  Middlesex,  iii  357  n 

countermand  of,  ib  n 

notice  of,  after  4  terms  delay,  ib  n 

adjournment  of  iury  pending,  ib  375  n 

antiquity  of  trial  by  lury,  16  376  n 

withurawing  juror,  10  377  n 

leave  to  move  for  lionsuit,  16 

notice  to  produce  papers,  dtc.  iii  382  a 

postea,  practice  leiative  to,  ib  386 
Triennial  elections,  i  189  483 

parliaments,  ib  153 
Trinity,  denial  of,  iv  50 
Trinoda  necessitas,  i  263  357  ii  102 
Triors  lords,  iv  263 
Triplieaiio,  ib  310 
Trithin^,  i  116 
Triverbial  days,  iii  424 
Trover  and  conversion,  action  of^  A  159 
Truce,  breakers  of,  iv  60 
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Truce,  oonseiTAton  of,  ir  O 
TnisU, 

where  ooniixtble,  lii  43] 

caiteey  of,  &c.  are  estates  in  equity,  ti  127  n 

wife  not  entitlf^l  to  dower,  oat  of  estate,  ib 
132  n 

topresenre  contingent  remainders  in  copy- 
hold, unnecessary,  ih  171  n 
Trustee,  in  default  of  heirs  to  cestui  que  tnut 
deceased  holds  for  own  benefit,  ib  246  n 

execution  by  statute,  of  uses  of  estates  in,  ib 
335n 

derises  in  trust,  ib 

how  statute  ibr  execution  of,  evaded,  ib  336  a 

use  executed  by  the  statute,  ib  n 

when  trust,  merged  in  legal  estate,  ib  337  n 

of  chattels  real  or  personal  in  reoAinder,  A 
396n 
Tub-man,  in  the  exchequer,  iii  28 
Tumultuous  petitioning,  i  143  iv  147 
Turbary,  common  of,  ii  34 
Turnip,  stealiuK,  iv  233 
Turnpikes,  see  Road,  destroying  of,  It  145 
7\ifor,i4eO 

Twelve  tables,  laws  of,  i  80 
Two  witnesses,  when  necessary,  iii  370  ir  356 
Tyranny,  i  126  133 
Ubiquity  of  the  king,  i  270 
Umpire,  iii  16 

Ufkanimity  of  juries,  iii  376  ir  414 
Uncertainty  of  the  law,  iii  326 
Uneore  prist,  ib  103 
Under-sheriff,  i  345 
Underwood,  stealing,  ir  233 
Union,  articles  of,  i  06 

of  Oreat  Britain,  i  06  iT  427  440 
United  States  of  America,  their  sepatntum  from 

England,  i  100  n 
Unities  of  joint  estates,  ii  180 
Universitatesj  i  460 
UniTcrsity,  ib  471 

burgeeses  of.  i  174 

chancellor  of,  his  certificate,  iii  335 

courts  of,  iii  83  iv  2T7 

right  of,  to  popish  advowsons,  iii  250 

study  of  the  law  in,  i  26 
Unknown  persons,  larceny  from,  iv  236  350 
Uses,  ii  137  271  327  iii  52  iv  427  420  430 

covenant  to  stand  seised  to,  ii  338 

deeds  to  lead  or  dedare.  ii  330  363 

statute  of,  ii  332  iv  430 
Usurpation  of  advowson,  iii  242 

franchises  or  offices,  iii  262 
Usmn  maritimaf  ii  458 
Usury,  ii  454 

laws  relative  to,  ib  463  n 

bond  securing  purchase-money  of  foreign 
estate,  t&  464  n 

offence  of,  iv  116 156 
XTsmfnutus,  ii  327 
Uterimu  frater,  ii  232 
Utterinc  false  money,  iv  80  00 

forged  notes  what,  iv  248  n  250  n 
Vacancy  of  the  throne,  i  211  213  214 
Vacarius,  Roger,  ib  18 
Vacating  records,  iv  128 
Vacations,  iii  276^ 
Veulium  tnortmim,  ii  157 

viman,  ib  157 
Vugabonds,  iv]60 
Vttcrants,  iv  170  and  n 

idle  and  disorderly  persons,  tb 

rogues  and  vagabonds,  ft5 


Vagrants,  incoirigible  rogues,  ir  1^ 

harbouring,  i6 
Vmlor  ben^iStntm,  i  285 

manlagti,  ii70  88 
Valuable  consideretioDS,  ib  207 
Valvasors,  i  403 
Vassal,  u53 
its  etymology,  ii  53  n 
not  protected  by  magna  chaita,  tK  03  n 
lord  seised  damages,  recovered  by,  tt  04  n 
last  daim  of  villema^e,  t&  06  n 
Vmbre  fadas,  writ  of,  iii  353  app  6  11  iv  318 

351  app  3 
VsiUre  inspieiendo^  writ  <ie,  i  456 

sa  matf  children  in,  ib  130 
Venue,  iii  204 
when  chan^,  ib  204  384 
local  in  action  against  magistrate,  i  351  n 
in  criminal  cases,  iv  303,  4 

where  offence  commenced  or  con 

summated,  ib  305  n 
in  county,  when  defendant  arrested. 

ibn 
in  adjacent  county,  ib  n 
in  any  county,  ib  n 
when  offence  on  boundaries  of  coun- 
ties, »6n 
when  offence  on  high  seas,  ib  n 
when  offence  beyond  seas,  t6  n 
Vetbention,  iii  120 
Verderors,  A  71  72 
Verdict,  t&  377  450  iv  360  app 
false,  iii  402  iv  140 
in  action,  indictment  on,  iv  308  n 
Verge  of  the  court,  iii  76 
Vert,  venison,  and  covert,  injuries  to,  iii  71 
Vested  legacy,  ii  513 

remainder,  ii  168 
Vicar,  i  387  see  Clergy^ 
his  power  and  duty,  i  387  n 
rights,  dee.  in  general,  ib  387 
vicarages,  when  established,  i  387  iv  428 
when  presentation  to  parsonage  dissolves  ri 

carage,  i  386  n 
of  rector  and  vicar  to  same  benefice,  U>  386  n 
vicarage  derived  out  of  parsonage,  ib  387  n 
vicarages,  date  of  their  establishment,  ib  n 
no  vicar  where  benefices  not  appropriated, 

ifr388n 
age,  dec.  required  for  admission  to  deacon's 

ordera,  ib  n 
abstract  of  acts  enforcing  residence  of  cler 

^,i6  302n 
raising  funds  to  build  or  repair,  dec.  parson 

age-Douse,  ib  n 
chaplains,  number  the  king  and  each  noble- 
man may  have,  ib  n 
cession  and  lapse  by  institution  to  second 

living,  ib  n 
eommendams  to  bishops,  A  303  n 
when  bishop  may  refuse  to  accept  resigns 
tion,  ib  n 
Vicarial  tithes,  i  388 
Vice-admiralty  courts,  iii  60 
Vicinage,  common  because  of,  ii  33 
Vioontiel  writs,  iii  238 
Vidames,i403 
View  by  juron,  iii  358 
Vill,  i  114 
Villein,  ii  02  03 
in  gross,  A  03 
regardant,  ift 
services,  ib  61 
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Villein  loeace,  ii  61  96 
ViUeiiage,ifr89  03 

pririleged,  ifr  96 

pure,  d(  61  90 
VuleiKMis  judgment,  it  196 
VincMio  matrimoniit  divorce  a,  iii  94 
Viner,  Mr.,  hie  inetitution,  i  27 
Violating  the  queen,  &o.  i  223  irSl,  eee  Rape 
Violent  proaumptum,  iii  371 
Viige,  tenant  by,  ii  148 
Viaeount,  i  396 

Visitation,  booka  of  heralds,  iii  106 
Viaitor,  i  480 

of  ciril  coiporationa,  ib  481 
college,  ib  482 
hoepitala,  tfr 
Fwiie,iii294ir350 
Vivo  vtdiOf  estate  m^  ii  157 
Voir  din,  oath  of,  iii  332 
Voluntaiy  esca|>e,  ifr  415  It  130 

jurisdiction,  iii  66 

manalaughter,  iT  191 

oaths,  ib  137 

waste,  ii  281 
Vouchee,  in  recoTeries,  ii  358  359  app  5 
Voucher,  iii  300 

Voucher,  in  recoveries,  ii  358  app  5 
Vyl^aria  pwrgatiOf  iv  342 
Wager  of  battel,  iii  337  339  app  3  iv  346  424 
law,  iii  341  ir  414  424 

on  races  when  void,  6ce.  ift  173  and  n 
Wagerina  policies,  ii  460 
Wages  of  members  of  pariiament,  i  174 

of  aenrants,  ib  428 
Waifs,  ib  297 
Wainage,  ir  379 
Walea,i93ir427431 

courts  of,  iii  77 

part  of  Endand,  i  99 

prince  of,  w  223 
compassing  and  imagining  hia  deaths  ib 
2Se3iT76 

princess  of,  i  223 
violating  her,  ifr  223  iv  61 

venue  in  criminal  casea  in,  iv  304 
Wandering  soldiers  and  mariners,  iv  165 
Want,  iv  31 
War  and  peace,  right  of  making,  i  257 

articles  of,  ifr  415 

levying  against  the  king,  iv  81 
Warlike  stores,  embezzlement  of,  iv  101  and  n 
Ward  by  constables,  &c  i  356  iv  292  426 
Warda  and  liveries,  court  of,  iii  258 
Wardship  in  chivalry,  ii  67  iv  418 
'  'copyholds,  ii  97 

socage,  ii  87 
Warehouaeraen,  law  relative  to,  ifr  451  n 
Warrant,  i  137  iv  290 

of  attorney,  to  confeaa  judgment.  Hi  397 
WarranHa  Chartae^  ib  300 
Warranty  of  chattels  penonal,  ii  451 

gooda  aold,  iii  166 

lands,  ii  300  app 
Warren,  beaats  and  fowls  of,  ti  38 

robbery  of,  iv  236 
in  disguise,  iv  144 
Waste,  see  Landlord  and  TmuM^  ti  281  iU 
223 

how  prevented  in  eouity,  iii  438 

impeachment  of,  ii  283 

landu,  tfr  14  90 

v>  Ih)  may  commit,  iii  223  n 

A  hi)  may  bring  action  of,  tfr  224  n 


Waste,  modein  lorm  of  action  for,  ill  226  n 
writ  of,  ifr  227 
by  firs,  ifr  238  n 

lord  may  by  custom  grant  to  hold  as  copy- 
hold, li  96  n 
equity  will  restrain  malicious  waste,  ifr  125  n 
by  tenant  for  life  cutting  timber,  ifr  282  n 

W power  oft  ib  283  n 
atch,i356iv292  426 
Watchman,  his  duty  on  aireet,  iv  296  n 
Water,  ii  14 

Watercourse,  right  to,  tfr  19  n  403  n 
action  for  injuries  to,  iii  218 
offences  as  to,  iv  167 
Watermen  overloading  their  boats,  iv  192 

W [dying  on  Sunday, «» 64  n 
ater-ordeal,  ifr  342 
Waya,  ii  35 
and  means,  committee  of,  i  307 
disturbance  of,  iii  241  • 
in  what  right  claimed,  dec.  ii  35  n 
mode  of  .uaing  way  by  grant,  ifr  n 
vray  by  cuatom,  tfr  n 
uf  necessity,  ifr  n 
by  express  reservation,  ifr  n 
Wei^ta  and  meaauies,  i  274  iv  275  278  424 

false,  iv  157 
WeiegUd,  iv  188  3U  413 
Wells,  property  in,  ii  5 
Wo$t'Samm-4ago,  i  65  iv  412 
Whaita,i264 

Wharfingers,  laws  relative  to,  ii  451  n 
Whipping,  iv  372  377 
White  rents,  ii  42 
Whole  blood,  ib  227 
Widow's  chamber,  tfr  518 
^fe,  i  433 

battery  of,  iii  140 
Will,  defect  of,  ifr  20 
estates  at,  ii  145 
of  the  lord,  i5  95  147 
vicioua,  iv  21 
Wins  and  testaments,!!  11 12  373 489 499  iv  430 
and  testamenta,  of  title  by,  in  general,  ii  373 

489  499 
at  what  age  party  may  make,  A  497  n 
by  idiots,  dec.  ii  497 
fraud  on  testator,  ifr 
by  feme-covert,  tb  375  497, 8 
what  words  in,  pass  fee  simple,  ifr  109  n 
neglect  of  surrender  to  uses,  aided,  ifr  369  a 
execution  of,  according  to  statute,  ifr  376  n 
attestation  of,  ib  377  n 
witness  having  interest,  how  admitted  to 

ptove,  i^n 
witness  to,  may  prove  testator  insane,  ifr 

378n 
estatea,  though  not  so  devised,  chargeable 

with  debts,  ifr  n 
when  lands  acquired  subsequent  to,  pass  by, 

tfrn 
death  of  devisee  before  testator,  effect  of,  ifr 

379n 
effect  to  be  given  to  intention  of  testator,  ifr 
aame  estate  twice  devised  in  same,  ifr  3iBl 
heir  disinherited  only  by  plain  intention,  ifr 
cross  remainders  in,  ifr  n 
rale  as  to  implications  in,  ifr  382  n 
bequest  of  cnattela  real  or  personal  in  re- 
mainder, ifr  397  n 
bequeats  in  ioint-tenancy  and  tenancy  in 

common,  ifr  399  n 
codicil  annexed  to  will  or  not,  ifr  500  n 
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Wills,  incomplete  writing,  when  may  be  TtUd 
will,  ii  501  n 

cancellation  by  testator,  ift  502  n 

rerocation  of,  ib  376  n  378 

by  posterior  will,  t6  502  n 

infant  sole  executor,  t&  503  n 

proof  of  jMT  testes,  what,  ib  n 

of  soldiers  and  seamen  exempt  from  stamp- 
dut]r,  i  417  n 

ecclesiastical  jarisdiction  in,  iii  95  n 

jariadiction  of,  eonity  in,  ib 

old  wills,  proof  ol,  iii  367  n 

fomeiy  of,  ir  248  249  n 
Winchester  measure,  i  274 
Window  tax,  ib  325 
Windows,  see  ancient  Liskts,  Nuisance  ^ 

obstruction  of,  legal  or  iilega],  ii  402 
Wine,  adulteration  of,  iv  162  and  n 

licences,  i  288 
Witchcraft,  iv  60436 
Withdrawing  from  allegiance,  ib  87 
Withernam,  111  129 146  413 
Witnesses,  ib  369 

for  prisoners,  iy  359  441 

tampering  with,  ib  126 

their  expenses,  iii  36Dir  302 

to  deeds,  ii  307 
wills,  i&  501  376  377  n 

trial  by,  iii  336 

two,  where  necessaij,  ib  370  ir  350 

must  answer,  though  it  subject  them  to  ac- 
tion, i  87  n 

when  husband  and  wife,  not  to  be  for  each 
other,  i6  443  n 

when  free  from  arrest,  iii  289  n 

number  in  one  subpcena,  ib  369  n 

oath  of,  ib  n 

who  are  competent  to  be,  ift  n 

answering   questions  disgracing  tliem,  t6 
370  n 

bound  to  disclose  secrets,  ib  n 

in  equity  one  insufficient,  ib  371  n 

examined  on  interrogatories,  £6  383  n 

commission  to  examine,  ib  438  n 

recognizance  to  giro  evidence,  iv  296  n 


Wittena-gemoU,  i  148  iv  412 
Women,  appeals  by,  iv  424 

children,  stealing  or  seduction  of,  ib  209 

Jury  of,  iii  362  iv  395 

ponishment  of,  for  high  treason,  i6  93  n 

liable  as  rioters,  ift  146  n 
Woodmote,  court  of,  iii  71 
Wood-stealing,  iv  233 
Wool,  &c.  transporting,  A 128 154  and  n 
Words,,  action  for,  iii  123,  see  Slander 

costs  in  actions  for,  iii  400 

treasonable,  iv  79   - 

in  law,  how  expounded,  i  59  n 

of  statutes  must  prevail,  i  81  88  n 
Workhouse,  iv  371 
Wounding,  iii  121  iv  216 
Wreck,  i  291  iii  106 
Wrecks,  plundering,  iv  239  304 
Writ,  iu  272 

close,  ii  346 

of  election  to  parliament,  i  177 

peenge,  i  400 
jHitent,  ii  346 

WriU,  forms  of,  iii  51  183  273  iv  427 
Writing  of  a  deed,  ii  297 

treason  by,  iv  80 
Writings,  stealing  of,  »ft234 
Written  conveyances,  ii  297 

evidence,  iii  368 
Wrongs,  i  122 

private,  iii  2 

public,  iv  1 
Year,  see  Time,  ii  140 

and  day,  in  appeals  of  death,  iv  315  335 
continual  claim,  iii  175 
copyhold  forfeiture,  ii  284 
estntys,  i  297 
fines,  ii  354 
murder,  iv  197  306 
wrecks,  i  292 

day  and  waste,  ii  252  iv  385 
Year  Books,  i  72 
Years,  estates  for,  ii  140 
Yeomen,  i  406 
York,  custom  of  the  province  of,  ii  518 
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